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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



BKOWN V. ELLIS. 
(Circuit Court, D. Vennont. June 28, 1899.) 

JUBISDICTION OF FEDERAL COtfnTS — SUIT IN EqUITT BY RECEIVBR OP NATIONAL 

Bank — Amount in Controvbrsy. 

To confer on a circuit court of the United States of a district otlier tlian 
that in whlcli a national banli is located jurisdictlon of a suit in equity 
brought by the receiver of such bank under the judiciary act of 1888, it 
Is necessary that such suit should involve the required amount or value of 
$2,000, exclusive of Interest and costs. 

In Equity. On motion to dismiss for want of jurisdictioû. 

Thomas J. Boynton, for plaintifE. 
Hiram A. Huse, for défendant. 

WHEELER, District Judge. The plaintifE is receiver of the Sioux 
City National Bank of Sioux City, lowa; the défendant is executrix 
of the will of a shareholder therein; and this suit is brought to reach 
the assets of the estate in satisfaction of an assessment by the comp- 
troUer of the currency upon the shares of the estate amounting to 
|1,800. The case was before this court in Brown v. Ellis, 86 Fed. 
357, upon a question of reaching the assets of the estate. It has now 
been heard upon a motion to dismiss for want of the jurisdictional 
amount of |2,000, exclusive of interest and costs, in controversy. Sec- 
tion 629 of the Revised Statutes gave jurisdiction to the circuit 
courts: 

"First. Of ail suits of a civil nature at common law or in equity where the 
matter in dispute, exclusive of costs, exceeds the sum or value of flve hundred 
dollars, where an alien is a party, or the suit is between a citizen of the state 
where it is brought and a citizen of another state. 

"Second. Of ail suits in equity -where the matter in dispute exclusive of costs, 
exceeds the sum or value of flve hundred dollars, and the United States are 
petitioners: 

"Third. Of ail suits at common lavi^ where the United States, or any ofEcer 
thereof suing under the authority of any act of congress, are plaintifEs. 

"Tenth. Of ail suits by or against any banking association established in the 
district for whlch the court is held, under any law provlding for national bank- 
ing associations." 
95 F.— 1 
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The act of 1875 (18 Stat. 470) gave jurisdiction "of ail suits of a civil 
nature at common law or in equity, where the matter in dispute ex- 
ceeds, exclusive of costs, the sum or valùè)of tive hundred dollars, and 
arising under the constitution or laws of the United States, or treaties 
made or which shall be made under their authority, or in vs'hich the 
United States are plaintiffs or petitioners, or in which there shall be 
a controversy between citizens of différent states, or a controversy 
between citizens of the same state claiming lands under grants of 
différent states, or a controversy between citizens of a state and 
foreign stateç, citizens or subjects." The làct of 1888 (25 Stat. 433} 
construing the act of 1887, re-enacted this part of the act of 1875, chan- 
ging the requirement of amount in dispute from $500 exclusive of 
costs to |2,000 exclusive of interest and costs, and provided by a new 
section (4) that national banking associations should, for the purposes 
of suits, be deemed citizens of the states where located, and that the 
circuit and district courts should not hâve jurisdiction therein other 
than such as they would hâve bétweén citizens of the same state; 
and that the provisions of that section should "not be held to affect 
the jurisdiction pf the courts of the Upited States in cases commenced 
by the United States, or by direction of any offlcer thereof, or cases 
for winding up the affairs of any such bank;" The jurisdiction in 
this case is to be looked for through thè provisions of this saving 
clause from the restriction of this fourth section of the act of 1888. 
Jurisdiction applicable to cases like this, tohé réstricted by that sec- 
tion, is not to be found in the flrst division of section 629, Eev. St., 
for that requires an amount which hasbeen carried into the act of 
1888, and increased to |2,000 exclusive of interest and costs; nor in 
the second, for that applies only to a différent clftss of cases ; nor in 
the third, for that applies only to suits at common law; nor in the 
tenth, for that applies only to suits in the district where the bank 
is, and thisbank is in the Northern district of lowa. This suit arises 
iipon the, laws of the United States, and the act of 1875 gave original 
jurisdiction of such suits at law and in equity, without regard to 
citizenship, when the required amount or value should be in dispute. 
That provision, with the required amount: increased, as in the other 
cases, to |2,000 exclusive of interest and costs, has been carried into 
the act of 1888. Thus, jurisdiction at law, in this class of cases, with- 
out regard to citizenship or amount, is traceable from the third di- 
vision of section 629; and in equity, without regard to citizenship, but 
with requirement of amount, from the act of 1875 ; and none in equity, 
in a case like this, out of the district oft^ie bank, without a require- 
ment of amount made by the acts of 1887 and 1888 greater than the 
amount involved hère. The cases referred to in argument in which 
jurisdiction has been upheld are consistent with this distinction, 
for those without the amount were at law, and those in equity in- 
volved the required amount. In some of the cases the phraseology 
of this saving clause of the fourth section of the act of 1888 is treated 
as conferring jurisdiction, but in plain terms it is a mère négative upon 
the restriction in that section of jurisdiction of suits for or against 
national banks to diversity of citizenship. The jurisdiction of thèse 
courts must be conferred, and cannot be presumed. The distinction 
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betweeû proceedings atjaw and in equity has always been maintained 
in the United States courts, aiid «maller suitsat kw than in equity 
may well hâve been deemed advisable. ; The saving clause may indi- 
cate that congress woùld hâve conferred this jurisdiction if it had 
not been supposed to exist before; but the question is not what 
congress would hâve enacted, but what was enacted. The meaning 
of that is to be ascertained from the enactment, and, as that is clear, 
it must be followed without conjecture. The conclusion that there i» 
a lack of jurisdiction in equity of this case, however ample it might 
be at law, seems inévitable. Motion granted, without préjudice. 



HAMPTON LUMBBR 00. v. WARD et aL 
(Circuit Court, B. D. North Carolina. July 5, 1899.) 

1. MoBTOAaBs — Rkcovbkt— Faildkb op. Registeb to Index. 

The title of à mott^âgee In North Carolina, who had complled with the 
reglstration laws, and filed his niortgage for reglstry, Is not afCected by the 
façt that the officer, ^fter copylng the mortgage on hls books, falled to 
index it; and a subséquent purchaser frpm the moJtgagor takes only the 
rlght of rédemption, though without aetual knowledge of the mortgage, 
hls remedy. If mlsled by^ the fallure to index, being by an action for dam- 
ages agalnst the register. 

S. Jdbisdiction of Fédéral Cgdbts—Admiiîibtekino Assets of Décèdent. 
A fédéral court has jurisdiction of a suit brought by a créditer to admln- 
iBter the assets of a deceased person, where the necessaiy diversity of 
citizenship exists betweën the partie*. 

Suit in Equity. On final hearing. 

W. D. Pruden and Shepherd & Busbee, for plaintiflP. 

E. P. Aydlett, F. H. Busbee, and G. W. Ward, for défendants. 

PUENELL, District Judge. Counsel having failed to point out, as 
contemplated, the points at issue in this cause, and argued same on 
volumiùous dépositions, which the judge, sitting as chancellor, was 
ûot able, on account of other officiai duties, or inclined, to examine in 
détail, the case was referred to a spécial master to ûnd the facts and 
State the account. The ireport of master was filed by mistake in the 
office of the clerk, and some counsel, hearing of this, filed exceptions. 
This is not allowable. The report was intended for the court only, 
and being so ordered and intended, counsel, who had had their day in 
court, been heard to argue for three days the facts and law, hâve no 
right to be heard further, èspecially when they file exceptions without 
permission of the court or notice to opposing counsel. Such excep- 
tions are no part of the record. 

The finding of facts and statement of account by the spécial master, 
after a careful review of the record, are in ail respects affirmed. The 
finding of fact No. 26 being affirmed, the question suggested in para- 
graph No. 27 does not arise. When an issue is raised by the plead- 
ings, and the party upon whom the burden of proof rests fails to pro- 
duce such proof, the issue is always to be found against such party. 

In the finding of the master numbered 13 the question whether the 
Perry mortgage (of which the platntiff had no aetual notice, which 
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morlgàge was copied on the bocks of the register of deeds, but not 
indexed by that oflScer) was notice to plaintifE cannot effect the deter- 
uflinatipn of the cause. The master holds that, if this was registra- 
tio», plaintiff had constructive notice; but if this was not registration, 
because of the failure of the offlcer to index the mortgage, it would 
be inoperatiye, and plaintifiE.got a good title to the property conveyed. 
I cannot agrée with or afflrm the master in his alternative conclusion 
of law. The grantee under the Perry mortgage, having complied with 
the registration laws of North Garolina, and passed through the stages 
of probate and registration, had title vested in him. His title was 
valid. Such title could not be devested by a failure to index on the 
part of the register of deeds. Davis v. Whitaker, 114 K G. 279, 19 
S. E. 699. That ofiSçer would be liable on his officiai bond in an ac- 
tion sounding in damages to any party endamaged by his neglect of a 
duty required by law, State t. Grizzard, 117 N. G. 105, 23 S. E. 93. 
The grantee had presumptively complied with the law, paid ail fées re- 
quiredj for such offlcers do not register deeds until the fées are paid,— 
generally to the probate ofBoer, who hands them to the register with 
the instrument, — and his diity, as far as'perfecting his title, was com- 
plète. Title conveyed by Ferebee (the ïegal title) was ont of hiin, and 
under the contract the plaintiff could acquire nothing more than re- 
mained in Ferebee (the equity of rédemption). If plaintifE was misled 
or damaged by the failure to index, his remedy was against the regis- 
ter of deeds; but he could, not acquire or devest the Perry title, or 
acquire a good title as expressed in the report. Whether this unin- 
dexed mortgage was notice at the time the contract was made is not 
of vital importance in this suit. The existence of the registered un- 
indexed mortgage was discovered before the contract was performed. 
Plaintiff has since purchased the title under the mortgage, and is 
entitled to the crédit allowed in the report. The grantor (Ferebee) 
certainly knew of the Perry mortgage, and could not be benefited by 
the failure to index; and plaintiff is entitled in equity to a crédit for 
any additional expense caused by the failure to disclose the existence 
of the mortgage at the time of entering into the contract; This is 
allowed in the statement of account, and is afifirmed. 

I hâve some doubt, since the investigation has disclosed the true 
facts of the case, whether this case should originaUy hâve been insti- 
tuted in this court. It is really an action on a contract, and for the 
settlement of an estate, with barely enough equity, and the lack of an 
adéquate légal remedy, to give the court jurisdiction. But the court 
has jurisdiction, the suit being between citizens of différent states, to 
administer the assets of a deceased person. Lawrence v. Nelson, 143 
U. S. 215, 12 Sup. Gt. 440; Hayes v. Pratt, 147 U. S. 557, 13 Sup. Gt. 
503; Bank v. Heilman, 81 Fed. 36. Having jurisdiction, the court 
will refain the cause to a final settlement. A decree will be drawn 
and entered in favor of the plaintiff for the balance of $789.79. 

The amount of timber eut cannot be determined until the receiver 
and inspeetor make their report. It is ordered that notice issue to 
the receiver and inspecter to at once flle the reports heretofore or- 
dered. and that they show cause, if any they hâve, why they should 
not be attached for failing and neglecting to comply with the former 
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order of this court in this behalf. Fifty dollars is hereby allowed 
Jos. B. Batchelor, Esq., spécial master, for services, .to be taxed as 
costs, one-half against plaintiflE and one-half against défendants, and 
this order will be included in the decree. It is so ordered. 



FRISHMUTH et al. v. FARMEKS' LOAN & TRUST CO. 
(Circuit Court, S. D. New York. June 22, 1899.) ' 

1. Railroad Mortgage— Duties and Liabilities of Trustée. 

The duties assumed by a trustée to whom a railroad mortgage ia made 
for the benefit of bondholders are not those only which are deflned by the 
Instrument, but others are superimposed on the trustée, created by the 
relations of the parties and the situation of the trust fund. The trustée, 
while selected by the mortgagor, represents as well those who may becomè 
the holders of the bonds, and is bound to sict in good faith, and exercise 
reasonable care and prudence for the protection of their interests. Where, 
at the tlme a mortgage Is made, the compstny is without substantial prop- 
erty aside from its franchises, and the security is practically to be created 
by the use of the proceeds of the bonds which are to be issued by the 
trustée to the Company from time to time, the proceeds to be used for 
Bpecifled purposes, and the company notably f ails to comply with the re- 
quirements of the mortgage, divertlng the proceeds of bonds received, a fur- 
ther issuance of bouds to it without taking measures to see that they are 
properly applied is a breach of the trust for which the trustée can be held 
liable by Ôie bondholders. 

Z. Pabtibs— Suit against Mortgage Trustée. 

In a suit by holders of railroad bonds against the trustée in the mortgage 
to recover for négligent administration of the trust, the mortgagor is iiot 
a neeessary party. . 

3. Same. 

Such a suit must be brought on behalf of ail the bondholders similarly 
afCected, and who may choose to come in, and cannot be maintained by 
individual bondholders in their own behalf alone. 
Limitation of Actions — Suit against Trustes. 

A suit against a trustée for a breach of implled duties, and which Is 
not brought to recover property or funds in his hands, is subject to the bar 
of limitation, and a fédéral court of equity in such case will foUow the 
statute of limitations which would govern state courts having concurrent 
jurisdiction of the suit. 

On Demurrers to Bill. 

Silas W. Pettrot, for complainants. 
David McClure, for défendant. 

WALL ACE, Circuit Judge. The complainants, owners of certain 
mortgage bonds created by the Oregon Pacific Kailroad Company, 
allège by their bill of complaint that by the neglect and breach of 
duty of the défendant, the trustée named in the mortgage, they hâve 
whoUy lost the amount represented by their bonds, and pray for dis- 
covery and an accounting. The bill was flled in January, 1899. 
The défendant, by demurrers, objects that the bill does not disclose 
a cause of action; that there is a defect of parties défendant; that 
there is a defect of parties complainant; that the suit is barred by 
the statutes of limitation; and that the lâches of the complainants, 
in View of the facts set forth in the bUl, preclude any recovery. 
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The mortgage, or trust deed,,!» set out in full in the bill of com- 
piaint. 'It was executed pctober 1, 1880, by the Oregon Pacific 
Eailroàd Company as party pf the flrst part, the défendant as party 
ôf the second part, and the Willamette Valley & Coast Eailroàd 
Company as party of the third part, to secure an issue of 15,000 bonds 
of the dénomination of |1,000 each, of that date, payable October 
1, 1900, with interest semiannually, reciting upon the face that they 
were "limited in issue to |25,000 per mile" of railroad. 

The Willamette Valley & Coast Railroad Company (hereafter called 
the "Willamette Company") was incorporated with authority, among 
other things, to construct a railroad from Corvalis to Taquina Bay, 
in the State of Oregon; had acquired by grant from that state certain 
lands situate in Benton county, and was entitled to appropriate other 
lands of the state for station buildings, dépôts, workshops, etc. ; and 
was also entitled to acquireby the pajment of |600,000 a grant from 
the state of Oregon to the Willamette Valley & Cascade Mountain 
Wagon-Eoad C'ompany (hereafter called the "Wagon-Eoad Company") 
covèriiig about 850,000 acres of land. The Oregon Pacific Eailroàd 
Company (hereafter called the "Oregon Company") was incorporated 
with authority, among other things, to construct and operate a rail- 
road from Taquina Bay to Bois City, in the state of Oregon; to 
construct the railroad of the Willamette Company, acquire it, and 
operate it; and to construct or acquire water craft, and operate the 
same in connection with its railroads. To secure the payment of the 
15,000 bonds created by the Oregon Company, that corporation and 
the Willamette Company joined in the mortgage, and conveyed to 
the défendant, in trust, and upon the covenants therein expressed, 
their franchises and ail their property then existing or thereafter to 
be acquired; At the date of its exécution neither the Oregon Com- 
pany nor the Willamette Company had any railroad oonstructed, or 
had any other property of value to T*hich the lien of the mortgage 
could attach, except the franchises and land grant of the Willamette 
Company, and the right of thàt company, by the payment of $600,- 
000, to become owner of the 850,000 acres of land included in the 
grant to the Wagon-Eoad Company. By the terms of the mortgage 
the bonds were not to become valid obhgations until certifled by 
the trustée, and they were to be deposited by the Oregon Company 
with the défendant to be certified and issued from time to time, at 
the request of the Oregon Company, as the same should be sold or 
otherwise disposed of. The mortgage contained covenants on the 
part of the Oregon Company t» do or cause to be done ail the acts 
and things necessary and proper to préserve intact the lien of the 
mortgage upon ail the property conveyed, and to perform ail such 
further acts as the trustée should deem proper and expédient for 
more èffectively securing the payment of the bonds; to apply the 
proceeds ariMng from the first 3,250 bonds issued to it by the trus- 
tée first to ; the payment of the |600,000 necessary to enable the 
Willamette Company to acquire the land grant of the Wagon-Eoad 
Company, next to the construction and equipment of 130 miles of 
railroad from the océan eastward, and thereafter any surplus, as 
well as the proceeds of ail the other bonds issued to it by the trus- 
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tée, to the construction and equipment of the rest of its railroad, 
the purchase of water craft, and the gênerai purposes of its incorpora- 
tion. The Oregon Company also covenanted to deposit with the 
trustée the sum of |30,000 in each year, commencing with the year 
1883, to be invested by the trustée as a sinliing fund for the purchase 
of the bonds; and to pay the bonds, principal and interest, according 
to their terms. 

The provision of the mortgage authorizing the défendant to issue 
the bonds reads as f oUows : 

"The said trustée may certify and issue any of the said bonds at any time 
on the request of the party of the flrst part in writlng, and the net proceeds 
whieh may be realized npon the sale shall be paid over to, and remain in the 
hands of, the said trustée for the purposes above enumerated, and shall be paid 
out only on the written order of the executive committee of the board of dl- 
rectors of the party of the flrst part, and ail sueh orders shall include a state- 
ment declaring the purpose or purposes for which the proceeds of the bonds 
so ordered to be paid over are to be appropriated or used; provided, however, 
that, in case the party of the first iiart shall désire to apply any of the said 
bonds for the purposes of its incorporation without converting the same into 
mouey, it shall furnish the said trustée with a like written order of the said 
executive committee, which shall include a written statement declaring the 
imrpose or purposes for which the said bonds are to be appropriated or used, 
aud in that case the said trustée shall certify, issue, and deliver the said bonds. 
Nothing herein contained shall be so construed as requiriug the said truste* 
to inquire into the application of the funds or the bonds which it may deliver 
over upon the receipt of sueh ôrders as aforèsaid." 

The mortgage contained the usual provisions in case of a default 
in the payment of the principal or interest of the bonds, authorizing 
the trustée, upon the request of the holders of one-fourth of the 
then outstanding bonds, to enter into and take possession of the 
mortgaged property, and receive the earnings and income thereof, 
and for the foreclosure and sale of the mortgaged property; and it 
provided that in case qf a foreclosure sale the trustée might become 
the purchaser, might procure the organization of a new corporation 
for the beneflt of the holders of the bonds upon sueh terms as a major- 
ity of the bondhpiders should request, and should aid and promote in 
ail lawful ways any plan for sueh a reorganization. It also contained 
the f oUowing provision : 

"That the party of the second part, and its successors or successor, in the 
trust hereby created, shall be responsible only for reasonable diligence in the 
management thereof, and shall not be accountable in any case for the act or 
default of any agent, attomey, or employé, when sueh person shall hâve been 
selected with reasonable discrétion; and the party of the second part, its Suc- 
cessors or successor, shall be entitled to be reimbursed ail its proper outlays 
of any sort and nature by it iucurred in the discharge of this trust after the 
exécution of tlicse pi'eseuts, including reasonable attorneys' and counsel fées 
incurred in that behalf. aud shall be entitled to receive a reasonable and proper 
compensation for any duty it may at any time perform in the discharge of the 
trusts hereby created." 

The bill allèges that in May, 1881, the défendant certifled and 
delivered to the Oregon Company 3,250 of said bonds; that the order 
for the bonds did not contain any déclaration of the pur-poses for 
which they were to be used, except the gênerai one that they were 
to be "appropriated or used in the purchase of necessary materials 
for the construction of its Unes and the discharge of its obligations, 
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and for other proper purposes of its incorporation" ; that at the time 
ot certifying and delivering thèse bonds the right to acquire the 
land grant for the 850,000 acres had expired, and the défendant was 
aware of the fact; that the Oregon Company did net construct the 
130 miles of railroad from the Pacifie Océan eastward, but did build 
and equip only about 73 miles of said projeeted railroad, which was 
commenced about July, 1881, and completed about October, 1884, 
and which did not cost the proceeds of 25 bonds per mile; that in 
December, 1884, the défendant, with.knowledge that said railroad had 
not been constructed, and that the land grant for the 850,000 acres 
had not been acqnired, issued and delivered to the Oregon Company 
1,000 more of the bonds, and shortly afterwards 3,750 more, and subse- 
quently, and in June, 1885, ail of the remainder of the 15,000 bonds; 
that the orders upon which ail the bonds were thus issued contained 
only a statement of the purposes for which they of their proceeds 
were to be appropriated like that contained in the first order; that 
after the certification and issue of the 15,000 bonds, although the 
construction of the railroad by the Oregon Company was proceeded 
with in an inefflcient way, only 10 more miles of railroad were con- 
structed and equipped until 1886, and 60 miles more by the fall of 
1889 ; that the proceeds of 11,000 of the bonds were not appropriated 
by the Oregon Company to the acquisition, construction, or better- 
ment of the mortgaged property, or for any of the purposes in the 
mortgage declared; that in October, 1890, the Oregon Company be- 
came insolvent, and defaulted in paying the interest upon the bonds, 
and the défendant brought its action for the foreclosure of the mort- 
gage and the appointment of a receiver of the mortgaged property, 
and in December, 1894, the mortgaged premises were sold under a 
decree of sale in the action to parties who purchased for their own 
beneflt, and not for that of the holders of the bonds, and a deed of 
conveyance was executed and delivered to the purchasers, and thereby 
the holders of the bonds wholly lost ail the beneflt and security of 
the mortgage. 

If the facts thus set forth by the bill of complaii;t are true, — and 
for présent purposes they must be assumed to be true, — it would seem 
to be clear that a good cause of action is stated, and that the first 
demurrer is not well taken. The duties assumed by one to whom a 
railroad mortgage is made for the beneflt of bondholders are not those 
only which are defined by the terms of the instrument. Others are 
superimposed upon the trustée, çreated by the relation of the parties 
and the situation of the trust fund. Although selected by the mort- 
gagor, the trustée is selected to represent as well those who may 
become the holders of bonds. No one but the trustée can enforce 
the covenants and conditions of the mortgage, or take proper meas- 
ures to protect the interests of bondholders in respect to matters not 
provided for by the terms of the instrument. When the mortgage 
debt is amply secured, the duties of a truste*! are ordinarily merely 
nominal until a default occurs in complying witn the conditions of 
the mortgagç. In this case, however, the security was practically in 
nubibus at the incej)tion of the trust, and was to be created by the 
coopération of the défendant and the Oregon Company. It was to be 
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constituted an adéquate security by the acquisition of property ïy the 
Oregon Company through the proceeds of the bonds to be issued by 
the trustée. The mortgage was sedulously framed and expressed 
to induce investors to purchase the bonds upon the faith that such 
property would be acquired with the proceeds, and that, as the bonds 
were issued by the trustée, the proceeds would be devoted by the 
Oregon Company, under the supervision of the trustée, to feed the 
security, and satisfy the promises set forth in the bonds and in thé 
mortgage covenants. The statement in the bonds that the issue tvas 
to be limited to |25,000 per mile of railroad was a promise by the 
Oregon Company that there should be a mile of completed railroad for 
every |25,000 of bonds issued. This statement, and also the covenant 
in respect to the application of the proceeds of the first bonds to be 
issued, were obviously inserted to assure investors that the security 
would be adequately augmented concurrently with the issue of the 
bonds. The only possible object of the provision restricting the 
trustée from delivering the bonds or their proceeds to the Oregon 
Company except on orders declaring the purposes for which they were 
to be used was to satisfy investors that the trustée was to supervisé 
the opérations of the Oregon Company in respect to the purposes to 
which it intended to make application of the proceeds, and thus ef- 
fectuate the promises of that company. The several provisions imply 
the power and the duty of the trustée to refuse to issue bonds except 
when supplied vrith évidence that the avails are to be used conform- 
ably with the promises of the Oregon Company. The défendant can- 
not escape responsibility to those who hâve bought the bonds upon 
the theory that the mortgage does not contain any covenants by the 
trustée prescribing its conduct, except in the event of a default in 
paj-ment. They are entitled to hold the défendant to the perform- 
ance of the duties which, from the import of the provisions, they had 
a right to suppose the trustée would perform. While its terms exon- 
erate the trustée for a misapplication after it has delivered the bonds 
or proceeds to the Oregon Company upon orders of the requisite 
character, they do not absolve it further. They certainly do not 
protect the trustée in delivering bonds or proceeds which it knows, or 
has reason to believe, are not to be applied properly. The instru- 
ment is not to be construed as authorizing the trustée to deliver the 
bonds or their proceeds upon orders containing such vague and in- 
deflnite déclarations as were inserted in those given by the Oregon 
Company. Upon such a construction the provision conferring author- 
ity would afford no security for the bondholders, and would be a 
mère sham. It was intended to restrict the trustée from delivering 
bonds or proceeds without information of the spécifie uses to which, 
from time to time, they were being applied, in order to enable the 
trustée to ascertain whether they were being expended conformably to 
the promises of the Oregon Company. 

If the facts alleged in the bill of complaint are true, the trustée 
was aware, when every one of the 15,000 bonds, after the flrst 3,250, 
were delivered to the Oregon Company, that the proceeds of the first 
issue had not been used as the Oregon C/ompany had covenanted to use 
them, and that the promises of that company had been whoUy ignored. 
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Under thèse circumstances, what would hâve been done by a prudent 
mortgagee for the protection of his own interests? Would he not 
hâve refused to enlarge the mortgage debt? Or if, for any reason 
he concluded it might be expédient to do so, would he not hâve talien 
active measures to see that any further advances were not misapplied? 
It is to be obsefved that the trustée had no power under the mortgage 
to negotiate the bonds, and, so far as appears, it was not possessed 
of any funds; and it may be that the circumstances of the situation 
were such that it was désirable to go on with the construction and 
equipment of the railroad, and that the only practicable course was to 
issue more bonds to enable the company to do so. But no prudent 
man would thereafter hâve permitted the application of the proceeds 
to be intrusted to the unlimited control of the Oregon Company. This 
must hâve been permitted if the facts alleged in me bill are true. In 
the absence of any exculpatory facts,, the allégations of the bill war- 
rant the conclusion that the losses are to be attributed to the défend- 
ant which resulted from the issue of every bond delivered to the Ore- 
gon Company af ter the ûrst 3,250; not only those sustained by the 
purchasers of the later issues, but also those by the holders of the 
flrst issue because theirfund was depleted to the extent of the further 
lien to which it was subjected. For thèse reasons the flrst demurrer 
is overruled. 

The second demurrer asserts that the Oregon Company and the 
Willamette Company are necessary parties to the cause. No relief 
is asked agaipst either .pf thèse parties, and no reaspn appears why 
they should be joined as défendants with the trustée, 

The third demurrer is sustained, because the action cannot be 
niaintained by.the complainants alone. The action, doës not purport 
to be brought in behalf of ail the bondholders, similarly situated, who 
may choose to come in- The défendant ought not to be subjected to 
separate suits by the seyerftl parties having a common interest in the 
subject-iaatter. , 

The fpurth apd flfth demurrer s pbject th,at the suit is barred by stat- 
utes of limitation. This défense can bejràised by demurrer in an 
equity cause, Story, Eq., PL § 484. A-ccording tp the averments of 
the bill,, the last of the entire issue of bonds were delivered by the de- 
fendant to the Oregpn. Company in june,:1885, 14| years prior to the 
commencement of the action. While the equity jurisdiction of the 
courts, of the United States issubject to peither limitation nor re- 
straint by state legislatipn, and is uniform throughpùt . the différent 
States of the Union, thèse "courts, liUe alj çpurts b? ^uity, feel them- 
selves bound, in ail cases ofconcurreilt jurisdiction, by the statutes oi 
limitation that govern cpurtsof law in similar circumstances; and 
whether they act in analpgy or in obédience to those statutes is not ol 
practical, moment. As a gênerai rule, length of time is no bar to a 
trust clearly established, and express trusts are not within the statute 
of limitations, because thç possession of the trustée is presumed to be 
in the possession of .his ei^tui que tru^t. That ru'le, however, has 
no application. Lo. a case like thepresent, where the breaches alleged 
are of implied duties, and \vhere the action is not brought to recovei 
funds or prpperty in the possession of the trustée. Lewis v. Hawkins, 
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23 Wall. 126; Williams v. Halliard, 38 N. J. Eq. 373-378; Spering's 
Appeal, 71 Pa. St. 11. The case is controUed, as regards this défense, 
by the authority of Miles v. Vivian (decided by the circuit court of 
appeals for this'circuit) 25 G. C. A. 208, 79 Fed. 848. 

The averments of the Mil in respect to the conduct of the défendant 
âfter the Oregon Company became insolvent and defaulted in paying 
the iuterest upon the bonds fail to disclose any breach of duty by the 
trustée. For ail that appears, the défendant acted properly. The 
foreclosure suit was properly instituted and conducted. There was 
no request on the part df the bondholders that the trustée should pur- 
chase the premises, and the trustée was not called upon to aid or pro- 
mote any plan of reorganization. The bill is destitute of facts dis- 
closing any breach of duty which did not occur at a time withjn the 
bar of the statute limitations. The fourth and âfth demuiTers are 
sustained. 

The sixth and seventh demurrers set up the défense of lâches as an 
équitable bar to the suit upon the facts alleged in the bill. The bill 
avers that it was not until 1893, upon the receipt of the report of 
experts employed by a committee of the bondholders, that the com- 
plainants knew, or had reasonable cause to suspect, that the défend- 
ant had issued or delivered bonds in violation of its duties as a trustée 
under the mortgage. The Oregon Company did not default in paying 
interest upon the bonds until October 1, 1890, and the défendant be- 
gan its action for the foreclosure of the mortgage October 26, 1890. 
Until that time the bondholders probably had no reason to suppose 
that the trustée had been derelict in its duties. It cannot be safely 
concluded that the time which intervened before the investigating 
committee complet ed its labors and made its report sanctions the im- 
putation of lâches. The question cannot be s9.tisfactorily determined 
upon the meager facts which are before the court. If the bondhold- 
ers were not guilty of lâches until they were informed of the facts 
by the report, inasmuch as this action was brought within six years 
thereafter, the défense is not established. Thèse demurrers are there- 
fore overruled. 

Another demurrer interposed by the défendant is that the cause 
of action is cognizable at law. In view of the character of the ac- 
counting which is involved upon the theory of the bill, it hardly seems 
that this objection can be seriously urged. The demurrer is over- 
ruled. 

An order will be entered sustaining the third, fourth, and fifth de- 
murrers, and overruling ail the others, and dismissing the bill, unless 
,the complainants see fit by amending the bill to obviate the objec- 
tions assigned. 
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ANTBLO 7. FAEMERS' LOAN & TRUST CO. 

(Circuit Court, S. D. New York. June 22, 1899.) 

RAïutOAD MoBTGAGD— DuTiKs AHD Liabuitibs of Tkusteb. 

In a bill by railroftd bondholders against the trustées In the mortgage to 
recover for négligent management of the trust, an allégation that défend- 
ant permltted to go undef ended a suit brought against the mortgagor Com- 
pany to forfelt Its rlght In a land grant to which It was entltled on the pay- 
ment of $600,000, and that the property was thus lest to the bondholders, 
does not state a cause of action where It Is not alleged that défendant was 
a party to the suit, or that It had any funds with which to make the pay- 
aient necessary to protect the grant. 

On Demurrer to Bill. 

penj. F. Tracy and Wm. Pinkney Whyte, for complaînant. 
ÎDavid McQure and John E. Parsons, for défendant. 

WAIiLACE, Circuit Judge. The bill in this action is flled ty the 
owner of mortgage bonds made by the Oregon Pacific Eailroad Com- 
pany against the trustée naméd in the mortgage, to recover the loss 
alleged to hâve been sustained by him because of the breaches of duty 
of the trustée. The complainant proceeds upon substantially the 
same averments as those alleged in the bill of complaint in Frishmuth 
T. Same Défendant, 95 Ped. 5. The défendant has interposed de- 
mnrrers similar to those interposed in that case. Most of the ques- 
tions presented by the demurrers hâve been considered in the Frish- 
mnth Case, and do not require further discussion. In the présent 
bill, however, the complainant, instead of alleging that when the 
trustée issued the bonds to the Oregon Company that company had 
lost the right to acquire the 850,000 acres of land originally granted 
to the Wagon-Road Company, avers, in substance, that the right ex- 
isted until the fall of 1894, when a suit was instituted for the purpose 
of forfeiting the right, and was allowed to go undefended by the 
trustée, wherein a decree was entered "involving a loss to the bond- 
holders aforesaid under the deed of trust of at least $3,000,000." It 
may be assumed from the averments that the Willamette Company, 
through its contract with the Wagon-Road Company, and thé Oregon 
Company, through its contract with the Willamette Company, might 
hâve successfully defended that suit, and compelled a conveyance of 
the land to one of thèse corporations, and thus the mortgage would 
hâve attached to the land. It does not appear, however, that the 
trustée was a party to that suit, or that it had any funds with which 
to make the payment to the Wagon-Road Company, which was a pre- 
liminary to compelling a conveyance of the land. A tender had been 
made by Mr. Turner, but it appears by the record évidence annexed 
to the bill that he was acting as attorney for the Willamette Company, 
and the tender was made for that company. What became of the 
money tendered does not appear. At the time the suit was brought, 
the trustée had commenced psoceedings to foreclose the mortgage on 
account of the default of the Oregon Company in not paying the intep- 
est upon the bonds, and it appears that in December, 1894, ail the 
mortgaged property was sold under the decree for $100,000. The 
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bill does not disclose how the trustée, under the circumstances, by de- 
fending the action, could hâve realized anything for the bondholders. 
It is alleged also that the défendant mismanaged the foreclosure pro- 
ceedings, but the facts are entirely insufficient to warrant the déduc- 
tion. Not a single fact is alleged in référence to the conduct of the 
foreclosure suit which is not consistent with the hypothesis that the 
trustée did its whole duty, notwithstanding the small amount realized 
at the sale. The averments about the bid of Zephin Job do not show 
that he was responsible to the amount of the bid, or that it was not 
for the interests of the bondholders that the bid be set aside, as was 
done by the order of the court. The substantial cause of action upon 
the facts set forth is found in the breach of duty by the trustée in 
certifying and delivering the bonds to the Oregon Company without 
proper évidence of the purpose of that company to use the proceeds, as 
by its promises it was required to do. 

The same disposition will be made of the several demurrers as was 
made in the Frishmuth Case, except as to the second, which allèges a 
defect of parties complainant. The présent bill is brought in behalf 
of ail bondholders who choose to join the complainant, and that de- 
murrer is overruled. 

Ordered accordingly. 
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MAXWELL V. SAME. 

(Circuit Court, D. Oregon. June 24, 1899.) 

Plkdges— CoLLDsivE Salb op Collatéral — Rights of Purchasbr. 

An issue of $300,000 of bonds of a street-railway company were pledged 
to a banli to secure notes for $163,000, the loan being, in effect, made to 
the company. After maturity, axid pending the foreclosure of a second 
mortgage given by the company, the bank transferred the notes and col- 
latéral to a second party, who at once advertlsed and sold the bonds 
under the tenus of the pledge. They were purehased for $173,000, which 
was less than the amount of the debt, of which the purchaser paid down 
$10,000, borrowlng the amount necessary to complète the paymeht on 
the next day and a day or two later, in accordance with a prier arrange- 
ment, borrowing the money to repay such loan from the banls; which was 
the original pledgee on a rehypothecation of the bonds, Helôt, that the 
Circumstances of the entire transaction indicated that it was not the pur- 
pose of the bank, by the sale of the collatéral, to realize its debt, but that 
such sale was contrived to obtain the title of the pledgor to the bonds at 
a sacrifice for the benefit of either the bank or the purchaser, and in 
either case the holder would be permitted to enforce them, as against the 
company or its creditors, only to the extent of the debt secured. 

Thèse are suits in equity to foreclose a mortgage on the property 
of the East Side Railway Company. 

Ralph E. Moody, for Morris & Whitehead. 
Wirt Minor, for A, L. Maxwell, trustée. 
W. A. Cleland, for East Side Ry. Co. 

MUton W. Smith and W. S. Goodf eUow, for German Savings & Loan 
Soc. 
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A. H. Tanner, for Charlëè F. AlbeeJ ' 

Miomas N. Strong, for Washburn & Moen Mfg: 06. 

BELLÏNGEE, District Jadge. The Ekàt Side Eailway Company is 
a corporation organized and controlled by James and G. A. Steel. 
Prîor tO Septëmler, 1892, tBe Steels iad borrôwed money of the 
Germàn Sàvihgs & Loan Society upon the security of bonds of the 
i"ailway Company, and in that month their indebtedness to the loan 
Society was increased by ah additioûaMoah to $83,000, fur whieh they 
pledged 125 bonds of the railway coihpany, of the par value of |1,000. 
This was one-half of the bonds that the railway company wae author- 
ized to issue. Thèse bonds' were secured by a mortgage to the Se- 
curity Sayings & Trust Coihjjany, as ti^stee. Théreafter, in Febru- 
ary, 18Ô3, the directors of the railway côtnpan;^ authorized the issue 
of ,300 bonds, of $1,000 each, seciired as iafor«said, to take the place 
of the issue already authorized. Of the bonds éo authorized l56 
were issued to the Steels, ahd pledged by thém to sefcure the existing 
debt to the loan society, for which a new note was ëxeçuted, bearing 
date April 1, 1893, and the remaining bonds, 144 in number, were 
pledged to the loan society for a further loan of $80,000, for which 
the Steels gave a second note, dated April 1, 1893. The bonds 
pledged to secure the 183,000 note are described thereîn as numbered 
from 145 to 300, inclusive, while those pledged in the $80,000 are 
described as numbered from 1 to 144, inclusive. It is contended for 
the Steels and the railway company that the $80,000 is the debt of 
the company, and not of the Steels, who were required to give their 
individual note for the loan upon the advice of the attorney of the 
loan society that the railway company could not bôrrow money on its 
own bonds in this way, and that the understanding at the time was 
that bonds numbered from 145 to 300, inclusive, were pledged for the 
$80,000 debt by the railway company, or in its behalf, and that thèse 
were otherwise uniesued treasury bonds of the company. On the 
other hand, it is contended that the two notes for $83,000 and $80,000, 
respectively, are in eiïect for one debt of the aggregate sum of 
$163,000, to secure which debt the entire issue of the bonds of the 
company are pledged, without distinction as to ownership or issue, 
but upon the assumption that said bonds were, and that they in fact 
were, the property of James and G. A. Steel; that ail the bonds au- 
thorized by the company had been issuéd to the said Steels, and were 
their property at the time the loan was negotiated. In November, 
1893, the railway company executed a second mortgage to the North- 
west General Electric Company to sectire $37,639.95 then due that 
company, and further advànces to an additional amount not exceeding 
$25,000, and, further, to secure the sum of $29,289 due from the rail- 
way company to the Commercial National Bank. This suit was be- 
gun by the electric company in December, 1893, to foreclose this sec- 
ond mortgage, and Joseph Simon was appointed reeeiver of the rail- 
way company's property. In the meantime the bonds pledged to se- 
cure the Steel notes were sold at auotion, in San Francisco, in pur- 
fiuance of notice duly gîven, and were purchased by Morris & White- 
head, bankers, parties herein. After their purchase, A. L. Maxwell 
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was substituted as trustée in the flrst mortgage for the Security Sav- 
ings & Trust Company, and in that capacity brings his bill of com- 
plaint, in the nature of a cross bill herein, against the East Side Rail- 
way Company, to foreclose the said flrst mortgage. 

The principal question that arises in the case involves the validity 
of this sale of bonds made in San Francisco, — the contention of the 
Steels and of the railway company being that the eale to Morris & 
Whitehead is a mère prêteuse, designed for the purpose of enabling 
the Cerman Savings & Loan Society to foreclose for the face value 
of the bonds, instead of the amount due upon the notes, for which 
the bonds were pledged; and, furthermore, that the hypothecation of 
the uniseued bonds, 156 to 300, inclusive, was unauthorized, the com- 
pany being without authority to make such hypothecation; that the 
debt for which thèse bonds were hypothecated was that of the Com- 
pany, and not of the Steels, and, if such bonds were lawfully hypothe- 
cated, still their sale in the mode employed was unauthorized and void. 
The answer made to this is that the sale to Morris & Whitehead is 
bona flde; that the Cerman Savings & Loan Society has no interest 
in the sale, but that it is immaterial as to this, for the reason that the 
latter might, as is claimed, hâve purchased the bonds at its own sale, 
under the power given it. As to the contention that bonds 156 to 
300, inclusive, were unissued treasury bonds, and were not authorized 
to be sold in the mode employed, it is answered that there is no dis- 
tinction as to the bonds and notes; that the two notes are évidences 
of one debt, and that the debt of the Steels; and that ail the bonds 
pledged, were their property; and, further, that it is immaterial 
whether the note for |80,000 is for the debt of the East Side Railway 
Company, or whether bonds 156 to 300, inclusive, were treasury bonds 
or noti because (1) the Steels are the owners of practically ail the 
stock of the railway cohipany, and are therafore, in equity, the owners 
of the company's bonds, and (2) that neither the German Savings & 
Loan Society nor Morris & Whitehead had notice that the |80,000 was 
for a company debt, or that thé bonds referred to had not been issueki. 
As to the issues of f act thus presented, the testimony of the oMcers 
of the German Savings & Loan Society, and of the managing member 
of the firm of Morris & Whitehead, is most positive that the former 
hâve no interest whatever in the purchase rnade by the latter. This 
testiihony is uncontradicted, unless the circumstances of the case are 
agaihât it. In July, 1897, the Steels applied to Morris & Whitehead 
to purchase bonds of the East Side Railway, and at the time fumished 
them a detailed staténiént of the company's aff airs, its earnings and 
expenses, and business plans. The company was then in the iands 
of a receiver in the suit of the Northwest General Electric Company 
to foreclose a second mortgage held by it. James Steel testifles that 
he had a conversation, with Mr. Morris, of Morris & Whitehead, about 
this tinae, in which he advised Mr. Morris that the èlectric company's 
mortgage was the key to the situation, and expressed the opinion 
that this claim could be pUrchased for much less than its face; that 
Mr. Morris said he thought he could work the matter through; that it 
was a good proposition ; that thereafter, on the arrivai of Mr. Morris' 
brothèr from the East, the witness and his brother took a private 
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car,: and went over the road with the two Morrises and tbçir attomey; 
that they seemed wçll pleased, a.Qd talked very faTorably of being 
able to negotiate the matter proposed; that later he saw Mr. Morria 
a few times, and he still talked favorably, but there came a time 
when, hearing nothing further from Mr. Morris, the witness thought 
that "the whole thing had been dropped,?' until he heard one day that 
Morris &-Whitehead had bought the electric company's mortgage. 
It trauspired that Morris & Whitehead bought the mortgage referred 
to on March 31, 1898, and were thereupon substituted as parties in 
the pending foreclosure. The loan society transferred the Steel 
notes and bonds to Albert Meyer on April 26th. On the 27th Meyer 
addressed a letter to the Steels, the East Side Eailway Company, and 
divers creditors of such company, demanding payment of the Steel 
notes, and on the same day published notice of the proposed sale of 
bonds to take place on May llth. This notice of sale accompanied 
the demand of payment made as above stated. The bonds were bid 
in by Morris & Whitehead for |173,589. Meyer, to whom the bonds 
and notes had been transferred by the Grerman Savings & Loan So- 
ciety, transferred the bonds on that day to the purchaser, and reas- 
signed the notes to the loan society. The latter on the following 
day, May 12th, assigned the notesi to Morris & Whitehead in considéra- 
tion of the payment of $4,970.10. This was the sum still due on the 
notes after deducting therefrom the price bid for the bonds. At the 
time of the sale Mr. Morris gave Meyer a check for $10,000 "to bind 
the bargain." Thereafter, on the same or the succeeding day, the bal- 
ance of the purchase price of the bonds, |163,589, was paid by a check 
drawn by Wells, Fargo & Co. in favor of F. S. Morris, and indorsed 
to Meyer, Meyer paid the German Savings & Loan Society by his 
own check, drawn on the London & Paris American Bank. This 
check was collected a day or two after the sale. The money repre- 
sented by the Wells, Fargo & Co.'s check to F. S. Morris, used in com- 
pleting the payment to Meyer, was obtained upon a short loan from 
that company to Morris & Whitehead, for which the bonds were 
pledged as security, and this loan was paid "a day or two after the 
sale." The money with which to make the payment to Wells, Fargo 
& Co. by Morris & Whitehead was borrowed by Morris & Whitehead 
from the German Savings & Loan Society upon the security of the 
bonds, a couple of days after the sale, in pursuance of an arrange- 
ment madte some days before the sale, The collection by the German 
Savings & Loan Society of the Meyer check, representing the purchase 
price of the bonds (with the exception of $10,000), the repayment of 
the loan from Wells, Fargo & Co. to Morris & Whitehead, which waa 
represented by Wells, Fargo & Co.'s check indorsed to Meyer, and the 
loan to Morris & Whitehead by the German Savings & Loan Society, 
ail took place "a day or two after" or "a couple of days after" the sale. 
In other words, Wells, Fargo & Co. were repaid their loan at about 
the same time that the money derived therefrom was paid to the Ger- 
man Savings & Loan Society, and the latter at the same time loaned 
Morris & Whitehead the money to pay Wells, Fargo & Co. for their 
loan to pay the German Savings & Loan Society. The real character 
of the transaction shows through ail this circumlocution. The Ger- 
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man Savings & Loan Society was not seeking to realize upon its se- 
curities, but to effect a transfer of the title of the bonds held by it to 
Morris & Whitebead. The sale, if it can be so called, was not a casb 
sale, as advertised, except as to the |10,000, which, when the amount 
involved is considered, appear-s to be too small a sum to hâve operated 
as an inducement for what was done. The debt of the Steels, except 
as to |4,970, was simply ti"ansferred to Morris & Whitehead. I am 
satisfied that the solvency of thèse bankers was not an inducement 
for the transfer. The security for the debt was the bonds. The 
German Savings & Loan Society was merely playing into the hands 
of Morris & Whitehead, and, if the former has no pecuniary share in 
the title derived from the sale, yet its conduct has ail the consé- 
quences of such an interèst to the debtors whose property was sold. 
But whether the pledgor may buy at bis own sale is not considered. 
It is enough to defeat the sale that it was contrived between the seller 
and buyer, in order to get the pledgor's title at a sacrifice of his inter- 
èst, with that resuit. I am of the opinion that the purchasers of 
thèse bonds are only entitled to a decree for the amount of the debts 
for which the bonds were pledged, and interèst and costs; and this 
conclusion is based upon the f act that the sale to Morris & Whitehead 
was prearranged between the parties, that it was contrived between 
them as a means of acquiring the property pledged, and that it is im- 
material whether the German Savings & Loan Society hâve any inter- 
èst in the sale or not. In reaching this conclusion, I assume, from 
the eàrning capacity of the railway as shown by what appears in the 
case, that the bonds hâve a value greatly in excess of the price bid for 
them at the sale. If this is so, it is unconscionable that the mort- 
gagors, or, what is the eame thing, the other creditors, shall lose this 
excess by the expédient of this sale, while some |5,000 of the original 
debt remains unsatisfled in the hands of the purchasers at the sale. 
If it shall tum out that the price bid is substantially ail that the 
bonds are worth, then the considérations upon which this decree is 
based will fail. In that case the sale could not hâve prejudiced the 
mortgagors and other creditors, but in that case the purchasers at 
the sale will not be prejudiced by the decree. In any event they will 
hâve their debt and interèst, whether that is sufflcient to absorb the 
property or not; and it is ail they are equitably entitled to hâve. 
This decree in favor of the complainants, as aforesaid, has priority 
over the several judgments pleaded in this suit. I am of the opin- 
ion that the substitution of A. L. Maxwell for the Security Savings 
& Trust Company, as trustée, was authorized, and that such trustée 
and his attomey are entitled to compensation for their services in this 
suit. 

The other questions involved herein are reserved for further con- 
sidération. 
95 F.— 2 
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METEOPOLITAN TRUST CO. v. OOLUMBUS, S. & H. RY. CO 
(Circuit Court, S. D. Olilo, B. D. June 21, 1899.) 

1. Railroadb L.A.SE — Violation op Condition— Waiveb bt Acquiesckncb. 

A railroad company leased to anotlier company the rigtit to use a portion 
o£ its l'oad as a part of the lessee's main traqli for 99 years, renewable lor- 
ever; tlie lease providing tliat the lessee sliould not extend its road into 
certain coal territory, or receive coal for transportatioH from any Connect- 
ing line, and that in case of violation of sucli conditions tlie lease sliould 
not terminate, or the payment of rental cease, but tlie right of the lessee 
to usé the track demised should be suspended diiring the continuance of 
the violation. The successor in interest of the lessee acquired by purchaae, 
as permitted by law, certain Connecting Unes extending into the prohibited 
territory, which it operated in connection with its original road for nine 
years, without objection on the part of the lessor. Eeld that, conceding 
the provision against extension to hâve been valld, it was walved by the 
lessor by suoh long acquiescence, and with it the right to objeet to the 
transportation by the lessee of coal received for shipment.on its purchased 
Unes, wljich vras not prohibited by the lease, except Incidentally, by the 
provision against extension. 

2. 8amb— Vom Condition Subséquent. 

The provision of the lease against the receiving of coal for transporta- 
tion by the lessee from Connecting roads imposed upon the lessee a condi- 
tion subséquent, which was void as against public policy, being one which 
the lessee conM not perform without a violation of its légal duty as a com- 
mon carrier; and the lessee took the grant freed from such condition, and 
from any right in the lessor to enforce the penalty for its violation. 

3. Samk— Intbrfbkenob with Reobiveb's Use of Leased Road— -Injunction. 

The right of a receiver of the court operating a railroad to the Joint use, 
as a part of the main line of such road, of a portion of the. track of another 
company which the insolvent company is given the right tq use by a valid 
lease, will be protected by injunction. 

Pétition of Samuel M. Felton, receiver of the défendant railroad 
company, against the Toledo & Ohio Central Ràilway Companj. On 
motion for prelitninary injunction. 

This is a railroad fbreclosure suit. Samuel M. Felton, as receiver, is engagea 
in operating tie railroad of the' Refendant, thé Çolumbusi San^iisky & Hocking 
Railroad Conipatiy, under orders of this court * He now files an. tatèïvening 
pétition against the Toledo & Ohio Central Railway Company. He avers that 
24 miles of the main traekof the Columbus, Sandusky & Hocking Railroad 
Company, extending from, Alum Creék Junction, near Columbus, Ohio, to Had- 
ley Junction, at Thurston, is held ùnder a leàse from thè Toledo & oWc Central 
Railway Company made to the Columbus & Eastern Railroad Company on or 
about Aùgust 24, 1895, with the Colùnibus & Eastern Railroad Company; that 
the latter company duly entered upon the demised premises, and used and en- 
joyed the same from 1885 until 1889, when ail of its railroad and property, In- 
cluding the lfeaseh61d estate, was sold unâer foreclosure and eoiiveyed .to the 
Columbus, Shawneè & HocfeiHg Railroad Company; that this Company élitefed 
upon the demised premises, and continued to use and enjoy the same until its 
consolidation with the Columbus & Sandusky Short-Line Railway Company 
into the Columbus, Sandusky & Hocking feallway Company; that the latter 
company entered upon the demised premises and enjoyed the leasehold éstâte 
until the same were sold under foreclosure in 1895 to the Columbus, Sandusky 
& Hocking Railroad Company, the défendant in this foreclosure suit; that the 
petltioner has been in possession of the demised premises slnce hls appointment 
as receiver; that the premises are a part of the main line of the defendant's 
railroad, and that without them the petltioner cannot operate the railroad, or 
discharge his duties as a common carrier; that the petltioner has paid the reniais 
and other charges provlded in the lease, and that the Toledo & Ohio Central 
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Railway Company, witliout lawful ground or excuse, lias notifiecl the petitioner 
that it will prevent liim f rom operating said portion (the 24 miles above describ- 
ed) after June 1, 1899; that inasmuch as the movements of ail trains by tele- 
graph while on said portion of said raiiroad are by the térms of the lease sub- 
ject to the order of the manager of said Toledo & Ohio Central Railway Com- 
pany, and under tlie control of his superintendent, it will be impossible for the 
petitioner to use and enjoy that portion of said raiiroad without danger to life 
and property, if said Toledo & Ohio Central Railway Company carries out the 
threat in said notice. The petitioner prays that the lessor company be enjoined 
from interfering with petitioner's enjoyment and use of the dt«Qised premises. 
The Toledo & Ohio Central Raiiroad Company files an answer to this pétition, 
and the issue which is raised upon the answer will be best understood after a 
description of the lease. By item 1 of the lease, the party of the first part, 
the Toledo & Ohio Central Raiiroad Company, in considération of the obliga- 
tions stipulated to be performed in the lease by the party of the second part, 
the Columbus & Eastern Raiiroad Company, and the terms and conditions there- 
of, "does hereby grant, démise, and lease for the period of ninety-nine years 
from Dec. Ist, 1885, and renewable forever upon lilie terms and conditions, 
the right to use in common with the flrst party that part of the Toledo & Ohio 
Central Ey. known as the 'Columbus Branch,' and extending from Hadley 
Junction, on the main line of the Toledo & Ohio Central Ry., to Alum Creek 
Junctlon, near Columbus, in Franklin county, Ohio, together with the joint 
use of the main and side tracks, switches, Connecting tracks, dépôts, and other 
station buildings and structures of every kiad which are now in use, or which 
may hereafter be acquired for use, in connection with the portion of ïallway 
hereby lèased." By item 2, the second party agrées to pay an annual rental 
of fl2,000, in quarterly installments of .$3,000 each. By item 3, the second 
party agrées to pay a proportionate part of the expenses incident to the move- 
ment of trains, and the maintenance and perpétuation of the raiiroad, iucluding 
ail taxes and assessments based upon car aad engine mileage. Item 9 pro- 
vides that, in the rnovement of trains over the portion of railway demised under 
the lease, trains bélqnging to each party shall hâve equal privilèges with the 
trains of the same class belonging to the other parties; that the superintend- 
ents of the respective parties shall arrange the time sehedules for ail such 
trains, and the movements of ail trains by telegraph whlle on such portion of 
such raiiroad shall be subject to the gênerai manager of the first party, under 
the cdii'tî'ol of his superintendent. Item 10 provides that the second party shall 
do no local business, either passenger or frelght, which belongs exclusively to 
the line of road thereby demised, but ail such business and the income there- 
from shall belong to the first party. But nothing in the lease is to prevent the 
second party from doing business on the demised lines to or from the stations 
beyond the line leased. Item 12 provides that, if the first party shall fail to 
maintain the raiiroad in good condition, the second party shall request it to 
make the necessary repairs, and, if it fails to do so, then the second party may 
make such repairs, and deduct the expense thereof from the rent. Item 13 
torbids the second party to sublet any portion of the premises demised, or 
grant to third parties the right to use the same, without the written consent of 
the party of the flrst part. Item 16, upon which this controversy chiefly arises, 
is as foUows: "It Is hereby expressly agreed, understood, and made an essen- 
tlàl condition of this contract, that the lessee herein shall not extend its line 
southwestwardly or southwardly into what Is now known as the 'Ooal Territory' 
occupied by the T. & 0. C, the B. & O., and the 0., H. V. & T. Railroads, or 
either of them, nor to receive coal for tiansportation from any other lines. The 
lessee's line in no event to extend in Perry county, Ohio, south of an Imaginary 
line drawn east and west across the north end of what is known as the 'Moxa- 
hala Tunnel,' on the road of the lessor herein. The lessor herein retains, and 
it is hereby agreed It shall bave, the right to suspend the opérations of this 
lease at any time the lessee may vlolate the aforesaid firovision; and such sus- 
pension shall, at the option of the lessor, continue un til satisfactory assurances 
are given and made that there will be no further violation of said provision on 
the part of the lessee. The lessee's rental shall continue in full force, and 
payment must be made during any such suspension as if such suspension 
hasnot occurred." Item 17 is as foUows: "The lessor herein agrées with the 
lessee that it will carry any business which the lessee may turn over to It upon 
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a basis of prorating, in aceordance wlth the usual and customary ruies govem- 
Ing such business between railroad companles." 

After the Columbus & Eastern road became the property of the Oolumbus, 
Shawnee & Hoeklng Kallway Company, the latter company acquired an inter- 
est in a railroad lying to the south of the imaginary Une described in the six- 
teenth article of this lease, and in the prohlbited territory. The Toledo & Ohio 
Central Kailway Company wished to acquire an interest in this Une thus con- 
troUed by the Columbus, Shawnee & Hoeklng Sailroad Company, and by agree- 
ment of lease made on the Ist day of May, 1890, between the Columbus, 
Shawnee & Hoeklng, of the flrst part, and the Toledo & Ohio Central, of the 
second part, provision was made for the joint opération of certain parts of the 
Une by the two companles. It is stipulated therein that either of said parties 
may connect with the said leased road any branch or branches that may be 
built by shlppers or miners of coal or others, or by either of said flrst or second 
parties, to reach coal mines or other business in the undeveloped districts ad- 
jacent to said leased railroad. ïhis railroad formed an extension of the Une 
of the Columbus & Eastern Railroad, of which the Columbus, Shawnee & Hoek- 
lng was then known by the Toledo & Ohio Central Eailway Company to be 
the owner; and it lay almost wholly within the prohibited district described 
in item 16 of the lease hère in controversy, and it had but little value, except 
as a coal road for that territory. For nine years since 1890, the Columbus, 
Shawnee «& Hoeklng road and its successors in title hâve been engaged in op- 
erating this Buckingham Branch in common with the Toledo & Ohio Central 
Railroad Company, and no objection has ever been made by the latter to this 
branch as an extension of the Une of the Columbus & Eastern road. During 
that tlme 90 per cent, of the coal hauled by the Columbus, Sandusky & Hoek- 
lng Railroad has come from.the Congo mine, which lies south of the imaginary 
Une referred to in item 16. From tlme to tlme the Toledo & Ohio Central road 
has entered its written protests against the hauling of such coai over the Co- 
lumbus Branch, hereln in éontroversy, but it has never taken any proceedings 
other than as above recited. It now appears that the receiver is receiving for 
transportation over the railroad operated by him from what is known as the 
"Sunday Creek Coal Mine," or "Mine No. 21,"— a mine also below the imaginary 
Une of the iahibited territory. This is admitted to be the case by the receiver. 
On accQunt of this the receiver of the Columbus, Sandusky & Hoeklng road has 
been notifled by the gênerai manager of the Toledo & Ohio Central that, un- 
less it ceases to carry coal below the imaginary Une in Perry county over its 
track, its use of the 24 miles leased from Alum Creek to Hadley Junction wUl 
be suspended by the Toledo & Ohio Central Railway Company, 

Lawrence Maxwell, Jr., for receiver. 

Doyie & Lewis, for Toledo & O. Cent. Ey. Co. 

TAFT, Circuit Judge. Item 16 of the lease purports to bind the 
lessee, as a condition of enjoying the estate conveyed to it by the 
lease, that it shall never extend its Une into territory lying just be- 
yond its then terminus. Item 16 does not forfeit the estate. That 
continues, but the effect of the clause is that, if the lessee shall ex- 
tend its Unes into the forbidden territory, then forever after it shall 
pay 112,000 a year, without the right to enjoy the estate with which 
it is vested by the lease. Railroad companles, by the statutes of 
Ohio (sections 3300 and 3306), are given the power to extend their 
Unes, either by their own construction, or by the purchase or lease 
of other Unes. Thèse provisions are for the beneflt of the public, 
and it may admit of serions doubt whether a railway company may, 
consistently with public policy, disable itself from exercising such 
powers forever. Hartford & N. S. R. Co. v. New York & N. H. 
R, 3 Rob. (N. Y.) 411; Railroad Co. v. Rvan, 11 Kan. 602; Marsh v. 
Railway Co., 64 111. 414; Railroad Co. y.'Mathers, 71 El. 592; Rail- 
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way Co. V. Marshall, 136 U. S. 393, 401, 402, 10 Sup. Ot. 846; Wood- 
stock Iron Co. v. Richmond & D. Extension Co., 129 U. S. 643, 656, 
9 Sup. et. 402. However tliis may be, the subséquent agreement of 
lease betwœn the Columbus, Shawnee & Hocking Kailroad Company 
and the Toledo & Ohio Central Eailway certainly abrogated clause 
16, in so far as that f orbade an extension of the Une of the Columbus 
& Eastern Eailroad. The second lease was an express récognition 
of the right of the successor in title of the Columbus & Eastern Com- 
pany to operate an extension into the forbidden territory; and the 
Toledo & Ohio Central Eailway Company has enjoyed occupancy un- 
der this second lease, and rent under the flrst lease, for nine years, 
and is still enjoying them, without ever having objected to the ex- 
tension. It is too late for it now to insist upon the condition as it 
appears in the first lease. But it is contended that, even if it may 
hâve waived the right to object to the extension, it has never waived 
the right, but it has continually asserted it by written communication, 
to object to the use of the Columbus Branch for the transportation 
of coal from the forbidden territory ; and this, it is said, was the pur- 
pose of the whole condition. Nor, it is said, has it ever waived its 
right to object to the lessee's or its successor's receiving coal from 
any other Unes. It is asserted that its waiver of some of the condi- 
tions of item 16 de es not prevent its enforcement of the remainder. 
In item 16 there is no inhibition of the right of the lessee company 
to haul coal from the inhibited territory over the demised line. Its 
inability to do so under the lease was merely the résultant effect of 
the condition that it should not extend its line into the territory, and 
should not receive coal from other lines, The permission to extend 
the line into the territory theretofore forbidden simply made this 
efEect no longer a necessary one. The lessor company could not 
waive the right to extend the line, and still hope to insist that no coal 
should be carried thereon from the forbidden territory over the 
Columbus Branch, when there was no such prohibition in the con- 
tract of lease distinct from the stipulation against the extension ot 
the line. The waiver destroyed, not only the obligation in référence 
to extension, but also ail the conséquences upon which the lessor had 
relied as flowing therefrom. It is well settled that, if the condition 
in a lease is single, it is wholly discharged by waiver. Taylor, 
Landl. & Ten. § 501. Nor is the restriction upon the right of the 
lessee company to receive coal limited to that mined in the forbidden 
territory for transportation over the Columbus Branch. It applies 
to the receiving of ail coal, wherever mined, from Connecting lines, 
to be transported over any part of the lessee's line. It, in effect, 
limits its transportation of coal to that mined on its own unextended 
line. Clearly, such a disabling of the lessee to perform its duties as 
a common carrier is in violation of public policy and is void. 

But, even if the condition can be pared down to the form in which 
the lessor would now enforce it, what would the case be? The lessor 
would hâve leased to a railroad company having a line extending into 
the Southern portion of Perry county 24 miles of railroad, to be used 
as part of the main track of the lessee company for 99 years, the 
term to be renewable forever, and would hâve imposed upon thé 
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leSsee's enjoyment of the estate a condition subséquent that it should 
not receive from shippets or Connecting Unes coal mined in the for- 
biddèn territory, to be transported over the demised 24 miles of rail- 
road. Now, it would clearly be the duty of the lessee company to 
receire, in the territoiy into which its line extended, ail coal tendered 
tb it for transportation, either by shippers or Connecting lines, 
wherever mined, and to transport it over its own line to the place of 
destination. The leaSed 24 miles would be a part of ite line, and it 
would hâve no more power to décline to discharge its public duties 
with respect to that portion of its line than it would hâve with respect 
to that which it owned in fee. Any stipulation by which it should 
bind itself nôt to discharge its public duties as a common carrier 
would be void. Peoria & E. I Ey. Co. v. Coal Valley Min. Co., 68 111. 
489; Gibbs v. Gm Co., 130 U. S. 396, 410, 9 Sup. Ot. 553; and cases 
cited. Nor, as contended by counsel, would the fact that the lessee 
company might turn such coal over to the lessor company before the 
Columbus Branch was reached, and prorate the freight, under the 
seventeénth item of the lease, prevent this stipulation from T)eing 
illégal and void. A shipper may demand from a common carrier 
that it earry the merchandise from the receîving point to the terminus 
of ite line over its own road, because it is under an obligation to 
render the same duties as to ail parts of its road to the public. It 
may be again remarked, as relevant to this contention, that the condi- 
tion as to receiving coal is not limited to a restriction upon carrying 
coal' over the demised premises, but inhibits the carrying of coal thus 
received on any part of the line. 

But, it is asked, cannot the lessor limlt the use of its own property 
as it chooses? It is under no obligation to lease its railroad to an- 
other railroad company at ail; but, if it does so, then it can only im- 
pose upon its use by the lessee such restrictions as are consistent with 
the discharge by the lessee of those duties which, as a common carrier, 
the lessee owes to the public. Eestrictions in the nature of condi- 
tions subséquent, which, in respect tô the demised premises, forbid 
the lessee to do its public duties as a common carrier, would, if en- 
forced, prevent the lessee from enjoying the demised premises at ail 
in a lawful manner, and are therefore répugnant to the grant and 
void. When one takes an estate upon condition subséquent, which 
is void as against public policy, or for any other reason, the estate 
continues in the grantee or lessee, freed from the condition. Co. 
Litt. 206a; Eailroad Co. v. Mathers, 71 111. 592; 1 Story, Eq. Jur. § 
288; 2 Washb. Eeal Prop. (5th Ed.) 8. 

A similar question was presented in the cases of Missouri v. Bell 
Tel. Co., 23 Fed. 539 (a décision by Mr. Justice Brewèr while Circuit 
Judge); State v. DelaWare & A. Telegraph & Téléphone Co., 47 Ped. 
633; and Delaware & A. Telegraph & Téléphone Co. v. State, 3 U. S. 
App. 30, 2 0. C. A. 1, and 50 Fed. 677. The patentées of a téléphone 
had licënsed téléphoné companies to use their patents for the purpose 
of operating public téléphone lines within a given district, but pro- 
hibited such companies from serving within such district any tele- 
graph company. The court, in each of the caseâ cited, by mandamus 
compelled thé extension of service to any one within the district de- 
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manding connection and paying established charges. The limitation 
âpon the lieense was held to be void on the ground that a public télé- 
phone Company was a common carrier, and as such was charged with 
the duty of dealing equally with ail, and discriminating against none. 
tendering equal pay for equal service. Thèse cases were considered 
by the court of appeals of this circuit in the case of the Heaton-Pen- 
insular Button-Fastener Co. v. Eurêka Specialty Co., 47 U. S. App. 146, 
25 G. 0. A. 267, and 77 Fed. 288. Judge Lurton, si>eaking for the 
court, after stating the cases and the ground for the décision said: 

"The conclusion to be drawn from thèse téléphone cases is this: That, when 
a patentée authorizes the use of his invention by one charged with public du- 
tles and subject to régulation by law, it is not compétent by a restriction on 
the use to deprlve the lieensee of the power of rendering an equal service to 
ail who apply and tender the compensation flsed by law or régulation for the 
.same service to others. The patentées were under no obligation to lieense the 
use of their inventions by any public téléphone company. Having done so, 
however, they were not at liberty to place restraints upon such a public cor- 
poration which would disable It from the discharge of ail the duties subject to 
régulation by law. It could not be a public téléphone company, and could not 
exercise the franchise of a common carrier of messages, with such exception In 
the grant. The exception, being répugnant to the grant, was void, and the 
rights aequired under the grant were enforced against the grantor without re- 
gard to the exception or condition." 

Shrewsbury & B. Ky. Co. v. London K. W. Ey. Co., 17 Q. B. 652; 
Id., 6 H. L. Cas. 115, — is a case which was so much discussed, and the 
point in which was held by the varions courts considering the contro- 
versy to be so doubtful, that I cannot regard it as of any particular 
authority in the présent suit. 

The resuit of my considération of the questions presented is that 
the condition which the Toledo & Ohio Railway Company is now 
asserting its right to enforce, and is threatening to enforce, is void, 
and the Columbus, Sandusky & Hocking Railroad Company is the 
tenant under the lease, by lawful assignment, and has the lease- 
hold freed from the condition of item 16. 

Shall the preliminary injunction issue? It does not admit of 
doubt that to eut the railroad operated by the receiver in two by 
the enforcement of the condition and the stopping of the joint use of 
the Columbus Branch would do irréparable injury to the défendant 
company, the Columbus, Sandusky & Hocking Railroad Company, 
and ail persons interested therein. In such a case the remedy 
must be summary. Let the preliminary injunction go, as prayed, to 
continue in force till final hearing. 
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■ (Circuit Court of Appeals, Ninth Circuit. May 2, 1899.) 

No. 507. 

Corporations— CoNTBACTs — Mannkr of Doino Business. 

Where the business of a corporation has habitually been transacted in an 
irregular manner, without observing the formallties legally required to 
bind it, with the knowledge and acquiescençe of Its stockholders, and it 
has in such manner made contracts and incurred obUgations, the strict 
rules of law, however well settled, limiting the mode of exercising the 
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pffW'ers of corporations by their officers, are not applicable to such con- 
tracts, as against tliird parties who hâve dealt with tlie corporation in 
good faith, and witli linowledge of its manner of doing business. 

2. SaME— POWERS OF OfPIOBHS— ESTOPPEL. 

"VVliere the président of a corporation is permitted to exercise full power 
and authority in tlie conduct and management of its business, and deals 
with the property and affairs of the corporation in such a manner and 
for such a length of time as to justify others with whom he transacts 
business in believing that he had authority to do the acts in the manner 
he does, such third persons hâve a right to deal with him on the assump- 
tion that he has such authority, and the corporation, having linowledge 
of such acts, and of the manner in whlch the corporate business is 
transacted, cannot thereafter, to the injury and préjudice of such parties, 
deny his authority or disafHrm his acts. 

3. Same— Rétention of Benbpits. 

A corporation whlch receives the benefit of money borrowed by its prési- 
dent, for whlch he executed the notes of the corporation, secured by a 
mortgage on its property, and which, with full knowledge of the facts, 
procures successive renewals of such notes through a number of years, 
cannot thereafter, for the flrst tlme, deny their validity. 

4. Samb—Mortgaoes— Consent dp Stgckhoi.deks tjnder New York Statdtb. 

2 Laws N. Y. 1892, c. 688, requiring the written assent of two-thirds of 
the stockholders as a condition précèdent to the exécution of a mortgage 
by a corporation, as construed by the courts of the state, was intended for 
the protection of the stocliholders against the improvident or coUusive acts 
of the offlcers in incumbering the property of the corporation; hence the 
form of assent by the stocliholders Is immaterial, if the intention is dear, 
and a mortgage executed In behalf of a corporation by its président, with 
the written indorsement thereon of the assent of another stockholder, who, 
together with the président, at the time owned more than two-thirds of 
the stock, is valid under such statute. 

5. Same— Seal — Adoption of Scroll. 

Where a mortgage executed In the name of a corporation recites that the 
seal of the corporation Is affixed, and following the signature of the prési- 
dent is the symbol "[L. S.]," such symbol will tie regarded as having been 
adopted and used for the occasion as the seal of the corporation, and the 
mortgage will not be held Invalid, if in ail other respects properly executed. 

6. Samb — Ultra Vires. 

The doctrine of ultra vires has no application to notes and a mortgage 
, executed by the président in the name of a corporation which has power 
to exécute such instruments, and the corporation may be estopped, by its 
subséquent conduct in ratification of the action of the président, to allège 
his want of authority or any informality in their exécution to defeat its 
liability thereon. 

Appeal from the Circuit Court of the United States for the District 
of Idaho. 

This suit was instituted by the First National Bank of Hailey, in the state 
district court of Idaho, against the G. V. B. Mining Company, a corporation, 
to foreclose a mortgage executed June 12, 1895, upon the Ked Eléphant group 
of mines, situate In Blaine county, Idaho, for the sum of $6,500, evidenced by 
two promissory notes, with Interest, costs, and attorney's fées. The cause was 
subsequently removed to the United States circuit court for the district of 
Idaho, and was there tried, and a decree entered in favor of the complainant, 
as prayed for in its bill of complaint. 89 Fed. 439. 

The complaint, among other things, allèges: "That in said mortgage, as 
written, there Is a clérical error in one of the 'calls,' in the description of the 
part of the 'O. K.' Iode described, in failing to give the minute call of the last 
course in said description, which in the description herein given is corrected to 
conform to the fact; that said mortgage should be reframed to conform to the 
Intention of the parties thereto, as above alleged, and the said Senator and 
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Sumol Iode claims be, by order and decree of this court, included in the property 
flescribed in, and mortgaged by, tiie said mortgage, and included and embraced 
in tlie decree oî foreclosure and sale in this action." 

ïhe answer of the G. V. B. Mining Company denied the existence of any 
indebtedness "whatever. It denied the exécution of the notes and mortgage 
sued upon, or either of them; and further denied that it made any mistake 
in describing any property mortgaged to plaintiff, or omltted to include any 
property it intended to mortgage, or erred in any description or call in any mort- 
gage, to plaintiff, or at ail. 

The gênerai facta, as developed at the trial, were substantially to the effect 
that, prier to 1891, G. V. Bryan and G. W. Venable were, or claimed to be, 
the owners of the Red Eléphant group of mines, although the interest of 
Venable therein was held in the name of George B. Howard. They kept an 
account with appellee in the name of "G. V. Bryan, Superintendent." On 
February 9, 1891, the G. V. B. Mining Company was incorporated, under the 
laws of the state of New York, with a capital stock of $500,000, divided into 
5,000 shares. Bryan and Howard conveyed the Red Eléphant group of mines 
to the corporation, and received in exchange ail of its capital stock. Bryan 
received three-fourths, and Howard, representing Venable, one-fourth. How- 
ard afterwards transferred the one-fourth to Venable, and Venable transferred 
350 shares to one Heyman, and pledged 1,850 shares to Henry Aplington and 
R. J. Dean, as trustées for Mrs. H. K. Thurber. Bryan gave one share of his 
stock fo one Donnelly, and another to Howard, so as to qualify them to act 
as directors of the corporation. On February 18, 1891, the stoekholders met, 
and elected Bryan président, Howard secretary, and H. K. Thurber treasurer, 
and adopted by-laws, sections 7 and 8 of which read as foUows: 

"Sec. 7. The président shall préside at ail meetings of the board of trustées, 
when présent. In the absence of the président, the trustées may appoint a 
président pro tem. from their number. The président shall sign ail certiflcates 
of stock and bonds, and may sign other obligations of the company. In the 
absence of the président, or in case of his inabillty to act, the trustées may ap- 
point from their number a person to perform the dulies of the président. The 
président shall perform ail duties required by law, or that are usually performed 
by the président of a corporation. 

"Sec. 8. It shall be the privilège of the président or treasurer to hâve the care 
and custody of the funds of the company, and to deposit the same in such bank 
or banks as the trustées may elect. The treasurer may sign ail notes, checks, 
drafts, and orders for the payment of money made by the company. He or the 
président shall render a statement of his cash account at eaeh meeting of the 
trustées, if required, and shall, at ail reasonable times, exhibit his books and 
accounts to any trustée of the company upon application at his ofHce. He shall 
countersign and afflx the seal of the company to ail certiflcates of stock signed 
by the président." 

The articles of incorporation provided, among other things, that the objecta 
for which said corporation was formed were to carry on the business of mining 
for gold, silver, etc., a part of its business to be carried on in Alturas (now 
Blaine) county, Idaho, and elsewhere in said state. On the 21st day of May, 
1891, the directors held another meeting, and amended the by-laws s6 as to 
relieve Mr. Thurber from his duties as treasurer, and no other meeting was ever 
held by them, or anybody else, for the corporation, until September 16, 1895. 
After this incorporation, the business between the bank and the corporation 
was conducted in the same manner as before. Checks were drawn, and pay- 
ments made thereon credited, nearly every day, until after June 12, 1895. 
There was never any eoiitroversy or suggestion as to the legality of thèse acts. 
None of the transactions was ever questioned by any party. Bryan borrowed 
money from time to time; overdrew his account; gave his notes, either as 
superintendent or président,— sometimes both. In other words, Bryan and 
Venable transacted the business of the corporation as if they were the sole 
owners thereof. 

There is a sharp controversy arising ont of a conflict or dispute in the testi- 
mony as to the number of shares of stock owned by Bryan and Venable, on 
June 12, 1895, at the time the mortgage was executed. Bryan, in answering 
an interrogatory upon this point in his déposition, said: "The only stock, to 
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my knowledge, standing upon the bpoks of the company, In any other name 
than that of myself and Mr. Venable, was 350 shares owned by the Heymans, 
and 2 shares which I gave to two gentlemen in New Yorli to malve them di- 
rectors of the comfiany. * * * i don't think there was any transfer on the 
books. ïf there was any transfer on the bocks, I didn't know of it. I don't 
think there could tiave been, without my knowledge." When H. K. Thurber 
was on the witness stand, he was requested by appellant to refer to the stock 
book of the G. V. B. Mining Company, and from the book ascertain how the 
stock stood on June 12, 1895. Objection was made that the bciok was not com- 
pétent. The court said that the book would shoAV what stock was issued at 
certain dates, and that this might be shown, but that the évidence was not 
conclusive that the ownership of that stock continued for any lengtli of time, 
and further said that no one could tell from that book where the stock was 
and who owned the shares at any given date. Appellant's counsel then asked 
the witness if he knew, of bis own knowledge, "how the stock was owned on 
June 12, 1895." He answered, "I do, or very nearly." In reply to the question, 
"State, as near as you can," he said that Olive M. Bryan owned 1,000 shares; 
K. .r. Dean and tfeui'y .iiilington, 1,850 shares; George V. Bryan, 498 shares; 
George W. Venable, 300 shares; Heyman, 350 shares; Dean, 1,000 shares; and 
the two bdd shares make up the 5,000. This testimony was, of course, sub- 
ject to the ruling of the court as to its efCect. George W. Venable testified 
that, at the date the mortgage was exeçuted, "Col. G. V. Bryan owned one-half; 
I owned a quarter; and my partner, Moses ,T. Heyman, owned a quarter." 
He further said that 1,850 shares of his stock were in the names of Henry 
Aplington and E. J. Dean, as trustées. "They held it as collatéral security." 

The weight of the direct testimony, notwithstanding some apparent dis- 
crepancies in the testimony of Mr. Venable, and ail the surrounding circum- 
stances of the transaction, establish the fact that Bryan and Venable, at the 
time the mortgage was exeçuted, were unqùestionably the owners of more 
than two-thirds of the capital stock. The agreement exeçuted July 11, 1895, 
between Bryan and Venable, of the first part, and H. K. Thurber, of the sec- 
ond part, récites: "And whereas, the said parties of the flrst part are the 
principal stockholders in the G. V. B. Mining Company." There is no pretense 
that any change in the ownership of the stock took place àf ter the mortgage 
was exeçuted and the time of the signing of this agreement. The testimony 
shows that Bryaji was a director of the bank from .Tanuary, 1893, to January, 
1896. He was présent at the meeting wh^n the question came up of taking a 
mortgage to secure the notes from the G. V. B. Mining Company. "He made 
his application for the loan, and then withdre;sv, and went away, and left the 
other members there to discuss the matter, and he took no part in the proceed- 
Ings with référence to it at ail." There is no testimony in the record tending 
to show any cons'piracy or collusion between the bank and Bryan In any of the 
transactions between the bank and the mining company. 

There is a mass of testimony in the record as to whether or not Bryan and 
Venable, in 1894, used any money upon mining claims not owned by the cor- 
poration. Without entering into any of the détails of this testimony, it may be 
said that the testimony shows that some of the money obtained upon some 
of the. notes given by Bryan as président was used by Bryan and Venable upon 
mines which they owned individually at Silver City, Idaho, and that appelles 
had some knowledge of that fact. The testimony fails to show that there was 
any fraud, conspiracy, or design on the part pf the bank to defraud the cor- 
poration. On the other hand, the testimony shows that there was no bad faith 
on the part of the bank. and that the amount for which the mortgage was given 
was actually due from the corporation. E. F. Bullard, président of the appellee, 
upon this point testifled as foUows: "We had information from Col. Bryan, 
and It was a common rumor around and commonly reported, that Bryan and 
Venable were engaged in mining down at Silver City; that there was a claim 
that they were operating on,— the Tlptop and another claim. I never asked 
who owned the property, We never had any Information— never made any 
inquiry— about that. We did not consider that it was any of our business. We 
thought they had a right to mine wherever they pleased; but we understood 
that they were spending quite a good deal of money down there at Silver City, 
although how much I could not say. We also understood that they were 
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getting money from othe^ sources,— SaU Lake and other places,— and Invest- 
ing it dovn there; but as to whether or not it belonged to the compauy, or 
was inyested individually, we never were informed, and we did not consider tliat 
it wasnecessary to make any inquiries on that subject. * * * i never had the 
sligbtest idea o£ their using any money belonging to the company wrongîuUy. 
As we understood that they were the principal owners of the stock in the com- 
pany, and they clalmed that they were making a great deal of money at the 
time, * * * we thought that whatever they were spending they had a 
right to spend, and that it belonged to them, out of the dividends or profits of 
the Company, and they were managing that business for themselves, and we had 
uothing to do with it,— had no control over it at ail. We thought that what- 
ever they were doing they had a right to do." 

The management having involved the property in debt, H. K. Thurber, on 
July 11, 1895, entered into a contract with Bryan and Venable, by whlch they 
agreed to procure an extension of time of payment from appellant's creditors, 
and that ail its property sliould "be placed under the management, direction, 
and control of said H. K. ïhurber, as gênerai manager." An agreement was 
then proeured from the creditors, including the appellee, by which they agreed 
to extend the time of payment of their claims, and to forego légal proceedings 
against the company, and that said "Thurber was to hâve fuU and exclusive 
charge and control of the property," and to make certain payments to the 
creditors from the proceeds of his opérations. This contract was twice re- 
newed, and was continued until April, 1897, during which time Thurber paid 
the creditors about 31 per cent, of their claims, and as late as January 18, 1807. 
by his letter to the appellee, proposed to continue such payments. An alleged 
meeting of the stockholders of the corporation was held at New York City on 
September 16, 1895, at 2 p. m., at which 1,850 shares of stock were voted for 
directors, but whose stock, or by whom voted, does not appear. This, however, 
is the same number of shares which was previously placed in the hands of 
Aplington and Dean by Venable as collatéral seeurity for a debt of $70,000, 
which he owed Thurber. It does not appear, with any degree of certainty, 
who was présent at this meeting; but Aplington acted as chairman, and one 
George B. Field as secretary, and they and Nancy Thurber were elected di- 
rectors. Immedlately upon the adjournment of this meeting, and at the same 
place, a so-called "directors' meeting" was held, at which were présent only 
said Field and Aplington, who elected themselves chairman and secretary of 
the meeting, and the foUowing offlcers of the corporation were then elected, 
viz.: Nancy Thurber président, H. K. Thurber treasurer, gênerai manager, 
and superintendent, and Aplington secretary, of the company. At this meeting 
it was ordered that H. K. Thurber, "as such gênerai manager and superin- 
tendent," shall hâve charge of the property of said company, and manage and 
control the business and mines and property of said company, subject to the 
président (who was his wife) and the board of directors, composed of his wife, 
his nephew Aplington, and Field, neither of whom is shown to bave been a 
stockholder. The next meeting was on February 3, 1897, when Field and 
Aplington alone met as a board of directors, and authorized "a proposed lease" 
of ail the company's mines and property to Aplington, which, it otherwise 
appeared, had already been made by Nancy Thurber as président, and H. K. 
Thurber as treasurer, of the company, on January 1, 1897; and at the same 
meeting they ratifled a prior sale by the président, Nancy Thurber, to Aplington, 
of ail Personal property of the company. February 10, 1897, a directors' meet- 
ing was held by Field and Aplington, at which Thurber was appolnted résident 
agent upon whom légal process could be served. The same two parties next 
met as a board of directors on April 7, 1897, and ratifled the assignment made 
on January 1, 1897, by Mrs. Thurber as président, and H. K. Thurber as treas- 
urer, of the company, to Aplington, of ail royalties arising from certain leases 
on the company's mines. On October 6, 1897, a stockholders' meeting was held, 
at which were chosen John 0. Bouton, holding one share, chairman, and Field, 
secretary; whereupon résolutions were adopted condemning as unauthorized 
the notes and mortgage in suit, and empowering the président to resist this 
action, also, to "ratify, conflrm, and approve" the lease, the sale, and the as- 
signment of royalties to Aplington, above referred to, and then the meeting 
elected Bouton, Field, and Susan Venable directors. Upon the adjournment of 
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this meeting, a fllrectors' meeting was held, at the same place, at whlch wete 
présent Bouton, Fleld, and Susan Venable, when new ofllcers were elected. 

In this connection, It should be stated that, whlle the contract with the credit- 
ors to forbear légal proceedlngs above referred to remained In force, Aplington, 
on January 12, 1897, commenced his action In the state court against the cor- 
poration, service belng made upon Thurber as agent, upon several notes glven 
by him as treasurer at différent dates, commenelng July 12, 1895, and on Janu- 
ary 28, 1897, recovered Judgment by default for about $13,000. This judgment, 
however, was afterwards set aslde on an appeal taken by appellant hereln. 
Applington v. Mining Co. (Idaho) 55 Pac. 241. In this suit four separate ap- 
peals hâve been talien, — one by appellant hereln, one by appellee against 
Arthur Brown as Intervener, one by Brown as an Intervener, and another by 
Henry Aplington as an intervener. The appeals by the Interveners and by ap- 
pellee will be considered In a separate opinion. 95 Fed. 35. 

A. F. Montandon, for appellant. 
Lyttleton Price, for appellee. 

Before GULBEBT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge 

; HAWLEY, District Judge, after stating the facts, delivered the 
opinion of the court. 

We hâve stated the facts in this case at great length, in order that 
the gênerai expressions in this opinion may be interpreted and under- 
stood in the light of ail the circumstances disclosed by the record. 
The peculiar and irregular manner in which the business of the cor- 
poration, appellant herein, was transacted, necessarily leads to many 
complications, and présente several légal questions of an important 
character, as to how far such transactions can be upheld by the courts. 
Gonceding, as we shall, for the purposes of this opinion, that the 
stockholders of the corporation might hâve objected to being bound 
by the acts of Bryan and Venable, if they had made timely objections 
thereto, the answer is that they did not make any such objections, 
and are not asking for any relief herein, except under the name of the 
corporation. 

Can appellant take any advantage of its own wrong or of any of 
the irregular acts of its offlcers? Can it, after allowing Bryan and 
Venable to pursue the course they did, holding them ont to the world 
as qualifled to transact the business in the manner stated, be al- 
lowed to deny their authority? Should a court of equity visit their 
faults of omission or commission upon innocent parties who acted 
in good faith, honestly believing that Bryan and Venable had author- 
ity from the corporation? Do the facts show, as appellant claims, 
that the appellee had fuU knowledge of the true state of facts, and 
acted with its eyes wide open, knowing that the acts of Bryan and 
Venable were without authority of law? It may be admitted that the 
bank seems to hâve transacted business with Bryan and Venable in 
a careless manner, without much regard to strict banking principles; 
but it is not shown that, as against the G. V. B. Mining Company, or 
any of its stockholders, it has been guilty of any wrongdoing which, 
under the law, in the light of ail the facts, wiU prevent it from 
maintaining thie suit. 

Before proceeding to a discussion of the interesting légal ques- 
tions involved herein, we deem it proper to make some gênerai ob- 
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servations as to the nature and character of the corporation that waa 
formed by Bryan and Venable, conducted and managed by them un- 
til July 11, 1893, and afterwards by H. K. Thurber, because we are 
of opinion that, at the outset, some distinction ought to be made 
between genuine, bona fide corporations, organized for the legitimate 
purpose of conducting a business which requires a combination of 
persons and of capital, to make the business Buccessful, as distin- 
guished from the character of a corporation organized and conducted, 
as this was, with a view to conduct and carry on the business in 
the same manner and way as if no corporation, in fact, had been 
formed. In the early history of the transactions, Bryan and Venable 
were in fact the corporation. They acted in the eame manner — trans- 
acted business in the same way — as well after, as before, the corpora- 
tion was formed. The court ought not overlook thèse peculiar facts 
and conditions. In endeavoring to sustain and uphold a law made 
for the protection of innocent stockholders, we should be careful not 
to announce a doctrine that would permit the leading stockholders, 
under the guise of a corporate name, to commit frauds by taking 
advantage of their own wrong. WTiile Bryan and Venable were 
directors in name, they were also the principal stockholders in fact, 
and were merely using the corporate name for the advantage and 
beneflte which they might themselves dérive therefrom. 

We hâve said that Bryan and Venable constituted the corporation 
from the time of its organization up to, and at the time of, the 
exécution of the notes and mortgage upon which this suit was brought, 
and it might be added that they continued as such until H. K. Thurber 
assumed the management and control. Venable thereafter actedi 
with the Thurber party. In the light of the entire history of the 
corporation, as shown by the record in this case, it might be, perhaps, 
more properly said that Bryan, until July 11, 1895, by the consent of 
ail parties interested and concerned, and H. K. Thurber thereafter, 
were to ail intents and purposes the Gr. V. B. Mining Company; 
that, as was said by the circuit court, "the so-called directors and of- 
flcers in New York constituted simply the dumb machinery, entirely 
directed by thèse parties, and through whom they operated when 
it was necessary to invoke the légal status of the corporation to 
strengthen their hands or advance their objects." 

In the considération of the légal questions herein presented, it 
must conetantly be borne in mind that we are confining ourselves 
to the peculiar facts established by the évidence, as distinguished 
from the gênerai principles applicable to the power of ofRcers to 
bind the corporation. We are called upon to deal solely with ex- 
ceptions to the gênerai raie. In this view it becomes unnecessary 
to discuss the varions authorities cited by appellant's counsel as to the 
gênerai manner in which corporations are legally authorized to 
transact their business. The vital question is whether, from the man- 
ner in which the Gr. V. B. Mining Company transacted its business, 
it can take advantage of its acts against the appellee. W^e are of 
opinion that, from the facts, it cannot do so. 

As to the power and authority of Bryan, as président, to iacur the 
indebtedness and to give notes in the name of the corporation, but 
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Uttle need be added to the gênerai observations heretof oie stated. 
Courts must deal with.persons and corporations as tbey flnd them 
dealing with each other. Wherè the président of a corporation is 
given full power and authority to conduct and manage its business, 
and deal with the property and affairs of the corporation in such a 
manner, and for such, a length of time, as to justify others with whom 
he transaçts business in believing that he had authority to do the 
acts im the manner and way perfOTmed by him, the people with whom 
he transaçts business hâve the right to deal with him upon the as- 
sumption that he has such authority; and the corporation, having 
knowledge of the exercise of such acts, and of the manner in which 
the corporate business was transacted, cannot thereafter, to the in- 
jury and préjudice of such parties, deny his authority, or disaiîfirm 
or set aside his acts. Merchants' Nat. Bank v. State Nat. Bank, 10 
Wall. 604, 644; Martin v. Webb, 110 U. S. 7, 3 Sup. Ot. 428; Allen v. 
Wilson„28 Fed. 67T, 680; Poole v. West Point Butter & Gheese Ass'n, 
30 Fed. 513, 520; Johnson v. Insurance Co., 46 Neb. 480, 490, 64 N. W. 
1100; Carpey v. Dowdell, 115 Cal. 677, 683, 47 Pae. 695; Union 
Gold Min. Co. v. Rocky Mountain Nat: Bank, 2 Colo. 248, 257; 
Illinois Trust & Sav. Bank v. Pacific Ry. Co., 117 Cal. 332, 346, 49 
Pac. 197, 202; Fav v. Noble, 12 Cush. 1, 17; Lee v. Mining Co., 56 
How. Prac. 373; Calvert v. Stage Co., 25 Or. 412, 36 Pac. 24; Car- 
rigan v. Improvement Co., 6 Wash, 590, 34 Pac. 148; Sparks v. Trans- 
fer Co., 104 Mo. 531, 539, 15 S. W. 417. 

Moreover^ the corporation for several years had the beneflt of the 
money drawn from the bank, and upon divers notes, which were re- 
newed by the notes which the mortgage wae given to secure, and can- 
not, after such Iftïigth of time, never having made any objection there- 
to during the transactions, bé heard to deny the validity of;the same. 
Union Gold-Mining Co. of Colorado v. Rocky Mountain Nat. Bank, 96 
U. S. 640; Pittsburg, C. & St. L. Ry. Co. v. Keokuk & H. B. Oo., 131 U. 
S. 371, 381, 9 Sup. et. 770; Construction Co. v. Fitzgerald, 137 U. S. 
98, 109, 11 Sup. et. 36; W'ood v. Waterworks Co., 44 Fed. 147, l50;. 
Railroad Co. V. Kittel, 2 C. C. A. 615. 52 Fed. 63, 73; Railway Co. v. 
Sidell, 14 C. C. A. 477, 67 Fed. 464, 469; Hardware Co. v. Phalen, 128 
Pa. St. 110> 118, 18 Atl. 428; Allen v. Power Oo., 13 Wash. 307, 309, 
43 Pac. 55; Gribble v. Brewing Co., 100 Cal. 67, 71, 34 Pac. 527; 
Bradley v. Ballard, 55 Hl, 413, 419. 

In Crowley V. Mining Co., 55 Cal. 273, 275, the court said: 

"The common-law rule, that a corporation has no capaclty to act or to make 
a contract, except under its common seal, has been long since exploded in this 
country. Bven in England, it has been f ound to be impracticable, so that the 
rlasses of cases which constituté exceptions' to the rule hâve become so numer- 
ous that the exceptions hâve almost abrogated the rule; In the United States, 
nothing more is requlslte than to show the authority of the agent to contract. 
That authority may be eonferred by the corporation at a regular meeting of 
the directors, or by thelr separate assent, or by any other mode of their doing 
such acts." , 

If this were not so, "it would," as said by Redfleld, Ci J., in Bank of 
Middlebury v. Rutland & W. R. Co., 30 Vt. 159, 170, "bècome impossi- 
ble to dispose of such ccntracts with any hope of reaching the truth 
and justice of the rights and duties of the several parties involved, 
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and tliis is certainly nothing of wliich the corporation can complain. 
It is merely holding them to such rules of action as they see fit to 
adopt for tlieir own guidauce and the transaction of their business." 
In Sherman v. Fitch, 98 Mass. 59, 64, the court, speaking of the 
authority of the président to exécute a mortgage in behalf of the 
corporation, said: 

"It is not necessary that the authority should be given by a formai vote. 
Such an açt by the président and gênerai manager of the business of the cor- 
poration, with the linowledge and concurrence of the directors, or with tlieir 
subséquent and long-continued acqulescence, may properly be regarded as the 
act of the corporation. Authority in the agent of a corporation may be in- 
ferred from the conduct of its offlcers, or from their knowledge and neglect 
to make objection, as well as in the case of Indlviduals." 

The principal contention of appellant is that, whatever the rule 
may be as to the indebtedness incurred by Bryan and Venable, while 
they controlled and inanaged the property of the corporation, or as 
to the validity of the notes executed by them as the notes of the cor- 
poration, the mortgage is absolutely Toid, because it was not executed 
in the manner provided for by the statute of New York, vrhich re- 
quired, as a condition précèdent to the exécution of the mortgage, the 
written assent of two-thirds of the stockholders, in the inanner therein 
providçd. Act to Ainend Stocli Corporation Law, approved May 18, 
1892 (Latvs N. Y. 1892, vol. 2, c. 688). In support of his contention 
appellant's counsel cites Vail v. Hamilton, 85 N. Y. 453; Bank v. 
Averell, 96 N. Y. 467; In re Wendier Mach. Co., 2 App. Div. N. Y. 16, 
20, 37 N. Y. Supp. 444; Sugar Co. v. Whitin, 69 N. Y. 328, 333; and 
Pauling T. Steel Co., 94 N. Y. 334. 

In the Vail Case there was no assent given as required by the stat- 
ute, or in any other manner, and the court held the mortgage to be 
invalid. 

In the Rochester Savings Bank Case, it was held, as in ail the cases, 
that such an assent is an indispensable condition of the création of a 
valid rtiortgage; but, where such assent was not given at the time the 
mortgage was executed, it would be validated, in the absence of any 
intervening rights, by a subséquent assent, which would operate as 
of the time of the exécution of the mortgage and make it valid. The 
court, among other things, said : 

"The object of the législature, in requirlng such assent, was the protection of 
stockholders against improvident, coUusive, or unwise acts of the trustées, the 
goveming body of the corporation, in incumbering the corporate property. 
Sugar Co.,v. Whitin, 69 N. Y. 333. That the enactment was in the interest of 
stockholders is Indlcated by their désignation as the assenting body. • * * 
The stockholders of a corporation are the équitable owners of the corporate 
property. The trustées are the managers. * ♦ * The act of 1864 put it 
in the power of the stockholders to prevent any Incumbrance of the corporate 
property by the act of the trustées alone." 

In Sugar Go. v. Whitin the court held that the statute under con- 
sidération was intended simply to protect the stockholders from im- 
provident or corrupt acts of the ofiicers of the corporation, and was 
not enacted because the mortgaging of corporate property was regard- 
ed as improper per ee. In the course of the opinion, Ghurch, G. J., 
said: 
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"Without consldering the question whether any but stockholders may Inter- 
pose the objection to the authorlty exercised in this case, the Inf erenCe that 
the gênerai purpose and design of the act was In the interest oî stoclsholders 
only, has some Beajing upon the question presented as to the proper rule of 
construction to be adopted of the paper produced as an assent of the stock- 
holders. The officers of a corporation are the agents of the stockholders, who 
occupy, In some respects, the character and position of principals, and this rela- 
tion is recognized in the act in question, permitting the mortgaglng of corporate 
property. The offlcers were prohlblted from mortgaglng, but may do it with 
the consent of the stockholders. The act of mortgaglng Is not deemed illégal; 
but the principal must assent in wrlting, and, to make the provision of practical 
value, the difflci^ty of procuring the assent of every stockholder was avolded 
by permitting the owner of two-thlrds to assent. It is Important to observe 
that the statute does not prescribe any particular form of assent, nor what it 
shall speelfy or contain. It only requires an assent in vs^ritlng to secure a debt 
by mortgage. The statute should receive a practical, and not a technical, con- 
struction, and especlally in the absence of fraud, and in the absence of any ob- 
jection on the part of those for whose beneflt the proviso was Inserted, we are 
not called upon to exercise great astuteness in discoverlng defects whlch are not 
of such a substantlal and radical character as to render the assent Inelïective 
for the purpose designed. * * * He [appellant] seeks to gain a préférence, 
not by objectlng either that the amount of the debt or Its nature was not cor- 
rect and legltlmate, nor clalmlng that he was in manner deeelved or misled, 
but by crltlcising the form in whlch those Interested saw fit to express thelr 
assent. Assumlng his right to object, we thlnk the defects must be so radical 
that an intention to consent cannot be Inferred." 

In Pauling v. Steel Co., the court, referring to Sugar Co. v. Whitin, 
said: 

"It Is, at least, doubtful whether anybody but stockholders can complain 
that the condition was not complied with." 

The mortgage in the présent case -was executed by the "G-. V. B. 
Mining Oo. [L. S.], by G-. V. Bryan, Président," and indorsed thereon 
is the following: "I hereby assent to the making of the mortgage. 
G. W. Venable." Bryan and Venable, be it remembered, at that 
time owned more than two-thirds of the stock of the corporation. 
In fact, they owned ail the stock except 352 shares, as shown by the 
prépondérance of the évidence given at the trial. Following the 
reaeon and spirit of the décisions in the state of iNew York, we think 
the acts of Bryan and Venable, in the absence of any allégation or 
proof of fraud upon their part, constituted a substantial compliance 
with the statute, and that the corporation is not in a position to make 
any objection thereto upon this ground. 

it is next claimed that the mortgage is not the deed of the corpora- 
tion, because the seal thereto afflxed by Bryan is not its corporate seal. 
The by-laws of the corporation provide that "the trustées shall pro- 
vide a seal, with a suiteible device, and containing thereon the corpo- 
rate name of the company, which shall be in charge of the secretary 
or treasurer, and said seal shall be afflxed to ail certiflcates of stock, 
and to such contracts and agreements as is required by law." The 
mortgage in the présent case closes with the words: "In testimony 
whereof, the said party of the flrst part, by Gr. V. Bryan, its président, 
has hereunto subscribed its name, and afflxed its corporate seal, the 
day and year first aboyé written." There are several authorities 
which hold that, in the exécution of important contracts, deeds, and 
mortgages by a corporation, it is essential that the corporate seal; 
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should be attached. Many of thèse cases are based upon the doctrine 
which prevailed in former times, wlien the use of seals containing 
devices symholical of the individual or corporation to which they be- 
longed was quite common. Thèse cases are aliin to others which, 
for many yeare, declared that a seal must be impressed on wax, waf er, 
or some other adhesive or tenacious substance, instead of being im- 
pressed on paper; in regard to which Mr. Justice Grier, in Pillow v. 
Eoberts, 13 How. 472, 474, said: "It is time that such objections to 
the validity of seals should cease." But this admonition not having 
produced the efEect suggested, the législature of several of the sitates 
hâve enacted statutes providing just what kind of seals shall be used 
and how they shall be afflxed. In others the use of the seal has been 
dispensed with. Of course, in such states, the statute govems. 
While it is always safer for a corporation to use its corporate seal, 
if one has been adopted, in order to avoid objections, yet its use is not 
absolutelv necessary to the validity of the instrument. As was said 
by the court in Ford v. Hill (Wis.) 66 N. W. 115, 118: 

"The old doctrine that corporations can act only by deed or instrument under 
seal has been very much modifled. It has given way to the pressure put upon 
It by the great growth of corporate transactions, and the necessity for greater 
freedom in their opérations for the convenlence of business." 

Where an instrument, which requires a seal, is in ail other respects 
properly signed and executed, it should not be declared invalid be- 
cause the corporate seal was not attached, where, as hère, it aiHrma- 
tively appears that the "[L. S.]" was adopted and used for the occa- 
sion as the seal of the corporation. Bank of Middlebury v. Rutland 
& W. E. Co., 30 Vt. 159, 171; Thayer v. Mill Co., 31 Or. 437, 444, 51 
Pac. 202; 1 Mor. Priv. Corp. (2d Ed.) § 339; 2 Cook, Stock, Stockh. 
& Corp. Law (3d Ed.) § 722; B. S. Green Co. v. Blodgett, 159 111. 169, 
174, 42 N. E. 176; Proprietors, etc., v. Hovey, 21 Pick. 417, 428; 
Porter v. Eailroad Co., 37 Me. 349; Eurêka Co. v. Bailey Co., 11 Wall. 
488, 491; Navigation Co. v. Hooper, 160 U. S. 514, 518, 16 Sup. Ct. 379; 
Tenney v. Lumber Co., 43 N. H. 343, 350; Johnston v. Crawley, 25 
Ga. 316, 326; 1 Devl. Deeds, § 337. 

A contract of a corporation which is ultra vires is something out- 
side the object of its création, as deftned in the law of its organiza- 
tion, and therefore beyond the powers conferred upon it by the légis- 
lature. Such a contract is not voidable only, but wholly void, and of 
no légal eiïect. The objection to the contract is, not merely that the 
corporation ought not to hâve made it, but that it could not make it. 
The contract cannot be ratified by either party, because it could not 
hâve been authorized by either. No performance on either side 
could give the unlawful contract any validity, or be the foundation of 
any right of action upon it. But, when a corporation is acting with- 
in the gênerai scope of the powers conferred upon it by the législa- 
ture, the corporation, as well as persons contracting with it, may be 
estopped to deny that it has complied with the légal formalities which 
are prerequisites to its existence, or to its action, because such requi- 
sites might in fact hâve been complied with. The doctrine of ultra 
vires has been often said to rest upon three distinct grounds: (1) 
The obligation of persons dealing with a corporation to take notice 
95F.-a 
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of the légal limita of its powers ; (2) the interests of the stockholders 
not to be subjected to risks which they bave never undertaken; and 
(3) tbe interest of the public tliat the corporation shall not transcend 
the powere conferred upon it by law. The authorities bearing upon 
thèse gênerai principlee are well settled, and are clearly stated in 
Central Transp. Çk>. y. Pullman's Palace-Car Co., 139 U. S. 24, 59, 11 
Sup. et. 478, and Bank v. Kennedy, 167 U. S. 362, 368, 17 Sup. Ot. 
831, and in the numerous authorities there cited. It is manifest 
therefrom, as well as from the principles hereinbefore announced 
and hereinafter stated, that the doctrine of ultra vires bas no applica- 
tion to this case. The corporation, as we bave already shown, had 
the unquestioned authority and power, under the law, to exécute the 
notée and mortgage in question, and it cannot, therefore, be claimed 
that their éxecution by the président was ultra vires. The stock- 
holders are bouiid by their consent, as well as by their failure to make 
objection^, to the manner in which the business was transacted, and 
the parties with whom the corporation transacted its business had the 
right to believe that it was not exceeding its powers. The gênerai 
public are not interested in this suit.^ 

In McCracken v. Eobison, 6 C. C. A. 400, 57 Fed. 375, 377, the 
court held that directors who own ail the stock of a corporation are 
not within the raie prohibiting persons in a fiduciary relation from 
contracting for their own advantage^ in the name of the beneflciary, 
and such a contract, made in the name of the corporation by the unani- 
mous consent of the directors, is not invalid, as against public policy. 
Among other things, the court said: 

"The défendants, by eonfoilnding names With things and form with suh- 
stanée, hâve built up a theory té shelter themselves from perforniing their own 
part of the dontract, wiiich is as unsound as ^heir own .conduct is dishonest." 

In Barr v. Railroad Co., 125 N. Y. 263, 273, 26 N^. E. 145, the court, 
among many other things applicable to this case, said : 

"If the company's directors were interested in the work and profits of con- 
struction, and evaded a direct contract through the form or device of an in- 
termediary contracter, that was a matter for the company or for Its stock- 
holders to talîe hold of ; but the stockholders and the members of the syndicate 
were the same persons, and, however wrong the transaction might be if other 
perSons were concerned, hère no Injury was effected to any bne interested in 
the éorpdration, and, however illégal the transaction, there was no person ap- 
parently to complaln of it." . 

See, also, Wood v. Waterworke Co., 44 Fed. 146, 151, and authori- 
ties there cited. 

It is évident that neither Bryan nor Venable, if they had continued 
in charge of the corporation, could be heard to say that their acts were 
illégal, without authority of law, and wholly void. It cannot con- 
sistently bè said that the acts of the Thurber faction stand in any 
better light. Wben they took charge of the mines on July 11, 1895, 
which wa,8 within a month after the éxecution of the mortgage in 
question, they apparently endeavored to be honest and just to ail 
parties concerned. They continued working under the lease and 
agreements ref erred to in the f oregoing statement up to October 6, 
1897, with full knowledge of ail the facts, without interposing any 
objection to the manner in which the indebtedness was incurred and 
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mortgage executed. Then, when they fôund they would not be able 
to pay the debts of tbe corporation, as they had agreed to do and 
partially did, they determined to take advantage, if they could, of ail 
the acts of Bryan, and, with Venable's willing aasistance, save 
something for themselves from the gênerai wreck, and to this end 
they procured their directore to pass a resolution "condemning as 
unautiiorized the notes and mortgage in this suit, and empowering 
the président [Thurber] to resist this action," and by this means 
they hâve endeavored to shield themselves from ail wrong under 
the guise of the innocent name of the corporation. As against 
the appellee herein, they hâve no superior equity, and the corporate 
name ought not to be used, and cannot be used, for the purpose of 
avoiding the payment of the debts of the corporation incurred under 
conditions which made the corporation liable. To so hold would 
lead to frauds innumerable. However improper, illégal, or unwar- 
ranted Bryan's oonduct may hâve been, it is transparent that he bas 
been distanced in the race by his competitor Thurber, and that the 
corporation will hâve to bear the eins of both. 

There is but one other point to notice. No testimony seems to 
hâve been offered upon the allégation in the complaint concerning 
the aUeged mistake in the description of the property mortgaged, 
and the decree déclares that this alleged error is "corrected to con- 
form to the intent of the parties to said mortgage as to the premises 
and property which should be mortgaged thereby." It is claimed 
that the mortgage expressly covered the group by name, and that, 
under the allégations, must hâve covered the Sumol daim in question; 
that the answer simply dénies that any mistake was made, and didi 
not deny that the Sumol was a part of the group; and that it was 
therefore unnecessary to prove the facts alleged in the complaint. 
The objection to this part of the decree was raised for the flrst time 
on appeal, and the court might for this reason be justified in not 
considering it; but inasmuch as the appellee "offered to release it 
from the eflfect of the decree," and as it is stated in the brief that it 
"was written into the decree through inadvertence," we are of opin- 
ion that the decree should be modifled by striking out the order 
and description herein referred to, but that this correction should 
not affect the right of appellee to recover its cosits. The decree, as 
modifled, ie afflrmed, with costs. 



G. V. B. MIN. 00. V. FIRST NAT. BANK OF HAILBY (BROWN et "al., 

Interveners). 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1899.) 
No. 50T. 

1. MORTGAGES— BaRNINGS UNDER ReCEIVBR— RiGHTS OP LeSSEE. 

One who leases mining property from a corporation with full knowledge 
of a prior mortgage thereon, which is contested by the corporation, talies 
subject to ail rights of the mortgagee; and, where the valldity of the 
mortgage is sustained, he is not entitled to claim the proceeds of the mines 
while operated by a receiver appointed in a foreclosure suit, as against the 
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mortgagee, on the ground that he expended money to render them pro- 
ductive. 

2. Mining Partnerships— Lien op Partners. 

The law of mlning partnerships, as declared by the courts or by the 
statutes of Idaho, does not entitle a mining partner to a lien on the product 
of a mine for his share of past profits made by his partners while he was 
excluded from the property, as against a mortgagee of the Interests of such 
partners, although he will be entitled to his share of the product while 
the mine Is operated by a recelver appointed in a suit to foreclose the 
mortgage. 

Appeai from the Circuit Court of the United States for the District 
of Idaho. 

A. F. Montandon, for appellants G. V. B. Min. Oo. and Henry 
Aplington. 

Lyttleton Priée, for appdlant First Nat. Bank of Hailey. 
Arthur Brown, in pro. par. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWIiEY, District Judge. Pehding the foreclosure suit of G. V. 
B. Min. Go. t. First Nat. Bank, 95 Fed. 23, a receiver was appointed 
by the court to take cliarge of the proceeds of ore from the Eed Elé- 
phant group of mines, then operated by Henry Aplington under a 
lease from the mining company. The amount of money from the 
prOceeds of the ore thus extracted that came into the hands of the 
receiver was $7,617.34. Arthur Brown and Henry Aplington hâve 
each separately intervened in the suit of foreclosure, and claim the 
money realized from the proceeds of the ore thus extracted. Brown 
claims ail of it. The court gave him one-third. He appeals from the 
order of the court refusing to give him the other two-thirds. Apling- 
ton admits that Brown is entitled to one-third, but claims the other 
two-thirds. The court refused to allow him any part of it. He ap- 
peals from this ruling of the court. The bank claims ail of it. The 
court gave it two-thirds. It appeals from the order allowing Brown 
the one-third. 89 Fed. 449. 

Who is entitled to this money? What are the facts? 

1. Aplington claims the two-thirds by virtue of the lease which was 
given him by the G. V. B. Mining Company, the facts in regard to 
which are sufiSeiently stated in the statement of facts in the fore- 
closure suit, and in support of his claim asserts a right thereto on ac- 
count of the time, labor, and expense by him incurred in working the 
mines, and producing the money from the ores extracted therefrom, 
which, he claims, were far in excess of the value of the money derived 
therefrom. It is clear that, as against the bank, he is not entitled to 
anything. The bank did not employ him. It had nothing to do with 
the leasing of the property to him. His rights in the premises depend- 
ed solely upon the ground that Thurber would, under the name of the 
mining corporation, be able to def eat the lien of the bank's mortgage. 
He took his chances, and must abide the conséquences which he vol- 
untarily brought upon himself. When he took the lease, he had full 
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knowledge of the bank's mortgage. He knew it was prior in time to 
any right or claim he had. The mortgage, having been declared valid, 
constitutes a prior lien upon the property. The bank had the right to 
hâve a receiver appointed to take ail moneys from the proceeds of ore, 
and hold the same to abide the resuit of its foreclosure suit, and, if 
successful, it was, as against Aplington, entitled to ail the money. 

2. The facts upon wMch Brown claims ail the money are substan- 
tially as foUows: Prior to September 22, 1888, G. V. Bryan, George 
W. Yenable, and George H. Koberts were mining partners working 
the Red Eléphant group of mines. About that time Eoberts executed 
a deed of trust in favor of the First National Bank of Hailey to secure 
a promissory note in the sum of |1,500. Bryan and Venable there- 
after bought the deed of trust from the First National Bank of Hailey, 
advertised the property for sale, and sold it on the 17th day of August, 
1889. It was bought in for the beneflt of Bryan and Venable, and 
they subsequently became the owners of the right purchased under 
that deed of trust. After August, 1889, Eoberts was excluded from 
the property. Within six months after this sale, under the deed of 
trust as it is termed, Roberts conveyed and assigned ail his rights, in- 
terest, equities,' and accounts to Brown, who made tender of the 
amount due to Bryan and Venable, and demanded a conveyance of the 
one-third interest, and to hâve the title obtained by them by the fore- 
closure of the deed of trust set aside. Bryan and Venable refused to 
recognize Brown or any rights which he had in the property. Brown 
thereafter commenced suit in the district court of the territory of Ida- 
ho to set aside the pretended title in Bryan and Venable to this one- 
third interest, also claiming that there was a right of rédemption, as 
in the case of any other sale, the tender having been regularly made 
upon the amount due upon said trust deed. The suit in the district 
court was decided against him. He then took an appeal to the su- 
prême court, and succeeded in having the judgment of the district 
court set aside. The court, among other things, held that the one- 
third interest in the mines should be decreed to belong to the maker 
of the trust deed (Roberts) or to his assignée, Brown. Brown v. 
Bryan (Idaho) 51 Pac. 995, 997. The facts of the conveyance of the 
property by Bryan and Venable to the G. V. B. Mining Company, and 
of the subséquent acts of the parties, are suflQciently stated in the fore- 
closure suit, to which référence is hère made. 

In the supplemental transcript it appears, from the testimony of 
Thurber and Brown, that Bryan and Venable and the G. V. B. Mining 
Company had, at différent limes between 1889 and December, 1895, 
extracted over $500,000, in round figures, worth of ore,fand that the 
actual profits from the same were over $100,000. This ore, it is 
claimed, had been extracted, and thèse profits realized therefrom, dur- 
ing the period when Roberts and his assignée, Brown, the intervener, 
were excluded from participating in the working of the mines. The 
suit in the state court, wherein Brown prays for an accounting be- 
tween the parties, has never been brought to trial upon that issue, 
and the results that might flnally be reached upon a regular trial are, 
under the facts established in the foreclosure suit, problematical, re- 
mote, and uncertain. But we shall assume, for the purpose of this 
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opinion, that the intervener Brown has made eut a prima facie case 
that the profita ^v^ere as àbovestated. , " 

Upon tïie çtate of facts disclosed lâj^ the record; Wë are of opinion 
that Brown is entîtled tô ône-third ôf the money, on the ground that he 
must, in tlie light of the décision of the suprême court of Idaho, be 
treated as the oWïier of one-thii'd interest in the property and pro- 
eeeds. Is he entitled to the other two-thirds? His contention is 
that he is entitled to a lien upon the properff, and funds obtained 
therefrom, to sfecure his share of the profits derived f rom the working 
of the mines hy Bryan and Venable and the Gr. V. B. Mining Company, 
because of his relation as a partner with them in the mines ; and that 
the lien relates back, and took effect at the timè Roberts was excluded 
from participàting in the working of the property and sharing in the 
profits, and hâs continued in fuU force and effect to the présent time, 
and is prior in right and time to the lien of the bank's mortgage. 

In support of this contention, he relies upon thë provisions of the 
statute of Idaho, which read as follows : . 

"Sec. 3300. A mlning partriérship exists when two or more persons who own 
or acqulre k mining clalm for the purpose of working it and extractlng the 
minerai therefrom, actually engage in working the same. , ,;, 

"Sec. 3301. An express agreement to become partners or to' share the profits 
and losses of mining is not necessary to the formation or existence of a mining 
partnership^ The relation arlses from the ownership of shares or Interests in 
the mine and "working the same for the purpose of extractlng the minerais 
therefrom." 

"Sec. 3305. One: of the partners in a mining partnershlp may convey his in- 
terest in the mine a,nd business without dissolvlng the partnershlp. The pur- 
chaser, from the date of his purchase, bëcomèa a member df the partnershlp." 
Rev. St. Idâho 1887, p. 385. ■ 

The principles in relation to mining partnerships were ably dis- 
cussed, and clearly stated, in Duryea v. Burt, 28 Cal. 569, 577, where 
it was held that, if two or more persons acquire a mining claim for 
the purpose of working the same and extracting the, minerai there- 
from, and actually engage in working the same, and share, according 
to the interest of each, in the profit and loss, the partnershlp relation 
subsists between them, although there is no express agreement be- 
tween them to become partners, or to share the profits and losses; 
that one of the partners in a mining partnership may convey his inter- 
est in the mine without dissolving the partnership; that each member 
of the mining partnership has a lien upon the partnership property 
for the debts due the creditors of the partnership, and for moneys ad- 
vanced by him for its use, which he may enforce in equity, even if 
there has been no agreement among the partners that such lien shall 
exist. The delectus personœ, incident to an ordinary partnership, 
has no place in such mining partnerships. This opinion has stood 
the test of time, and has every where been acknowledged as a leading 
case concerning mining partnerships, aiad has always been followed, 
in the absence of any state statute to the contrary. 

In Kahn v. Smelting Co., 102 U. S. 641, 645, the court said : 

"Mining partnerships, as distinct associations, with différent rights and liabili- 
ties attaching to thelr members from. those attaching to members of ordinary. 
trading partnerships, exist in aù, mining cpmmunities; indeed, without them suc- 
cessful mining would be attehded with dlfflculties and embarrassments much 
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greater than at présent. In Skillman v. Lachman, 23 Cal. 203, the question of 
the relation existing between parties owning several interests in a mine came he- 
fore tlie suprême court of Oalifornia, and that court said that, 'whatever may be 
the rights and liabilities of tenants in common of a mine not being worked, it is 
clear that, where the several owners unité and co-operate in working the mine, 
then a new relation exists between them, and, to a certain extent, tliey are gov- 
f rned by the rules relating to partnerships. They form what is termed a "mining 
partnership," which is governed by many of the rules relating to ordinary part- 
nerships, but also by some rules peculiar to itself, one of which is that one per- 
son may convey hjs interest in the mine and business without dissolving tiie 
partnership.' The same doctrine is asserted in numerous other cases, not only 
in that court, but in the courts of England. Associations for working mines 
are generally composed of a greater number of persons than ordinary trading 
partnerships; and it was early seen that the continuons working of a mine, 
which is essential to its successful development, would be impossible, or at least 
attended with great difHculties, if an association was to be dissolved by the 
death or bankruptcy of one of its members or the assignment of his interest. 
A différent rule from that which governs the relations of members of a trading 
partnership to each other was therefore recognized as applicable to the rela- 
tions to each other of members of a mining association. The delectus personse, 
which is essential to eonstitute an ordinary partnership, has no place in thèse 
mining associations. Duryea v. Burt, 28 Cal. 569; Settembre v. Putnam, 30 
Cal. 490; Taylor v. Castle, 42 Cal. 307." 

* 

Seç, also, Thomas v. Jlurst, 73 Fed. 372, 374; Bissell v. Foss, 114 
U. S. 252, 260, Sup. Ct. 851; Jones v. Clark, 42 Cal. 180; Charles v. 
Eshleman, o Colo. 107, lll; Manville v. Parks, 7 Colo. 128, 133, 2 
Pac. 212; Higgins v. Armstrong, 9 Colo. 38, 46, 10 Pac. 232; Meagher 
V. Reed, 14 Colo. 335, 354, 24 Pac. 681; Patrick v. Weston, 22 Colo. 45, 
49, 43 Pac. 446; Nolan v. Lovelock, 1 Mont. 224; Anaconda Copper- 
Min. Co. V. Butte & Boston Min. Co., 17 Mont. 519, 523, 43 Pac. 924; 
Kahn v. Mining Co., 2 Utah, 174, 2JL8; Lamar's Ex'r v. Haie, 79 Va. 
147, 160; 2 Lindl. Mines, § 796 et seq. 

In the cases cited the court was dealing with a partnership that 
was actually engaged, as such, in the working of the mining claim 
owned by them; and in such cases it is held that a partner who ad- 
vances money to the partnership would liave a lien therefor by virtue 
of his known relation, and, if lie advances any money to the creditors 
of the partnership, he would hâve a lien on the property therefor. 
This lien does not necessarily spring from any agreement between 
the partners, but is created by opération of law upon the partnership 
relation. Under the rule announced in Duryea v. Burt, any partner 
in such a mining partnership "has a spécifie lien on the partnership 
property, not only for tlie dcbts and liabilities due to third persons, 
but also for his own share of the capital stock and funds, and for ail 
moneys advanced by him for the use of the concern." If Brown, as a 
partner, had paid a debt due to a creditor of the partnership, he would, 
of course, be entitled to a lien on the property or other funds of the 
partnership, — or, if lie had advanced any money for the use of the 
partnership, he would also hâve his lien on the entire fund. But he 
did neither. The resuit is that he is only entitled to a lien for "his 
own share of the capital stock and funds," which is one-third. This 
was given to him by the court. He claims that his rights must be 
decided by the provisions of the statute of Idaho. Admit it. We 
iind the statute of that state identical in principle, and almost Ver- 
batim in language, with the rule announced in Duryea, v. Burt, and 
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similar to thé statutes of California, Montana, and other Western 
States. If any distinction exists, it is against, instead of in favor of, 
the interveners' contention. 

In addition to the sections heretofore cited, we quote sections 3302 
and 3303, which read as follows: 

-'Sec. 3302. A member of a mining partnership slmres in the profits and 
losses thereof in the proportion which tlie Interest or share he owns in the 
mine bears to the whole partnership capital or whole number of shares. 

"Sec. 3303. Bach member of a mining partnership bas a lien on the partner- 
ship property for the debts due the creditors thereof, and fot money advanced 
by him for its use. A lien exists in favor of the creditors notwithstanding 
there is an agreement among the partners that it must not." 

Thèse provisions clearly support the views above expressed. The 
lien given to the partner upon the property or funds is not for the 
profits due him, but for the "debts due the creditors" and "for money 
advanced by him for its use." 

That BroVn would be entitled to an accounting, as against Bryan 
and Venable and the G. V. B. Mining Company, is conceded. But 
there is a distinction between the right to an accounting and his right 
to a lien as against creditors. He would be entitled to an accounting 
as a co-owner wîth the others in the mine, independent of the question 
as to whether a partnership existed or not. In Kahn v. Smelting Co., 
supra, which follows the rule announced in Duryea v. Burt, this prin- 
ciple is clearly recognized. The court in that case said: "But, if the 
relation of the plaintiff to his associâtes could not be considered as 
one of a mining partnership, he was still entitled to an accounting 
from them, if, as alleged by him, he was joint owner with them in the 
mine." See, also, Hawkins v. Mining Co., 2 Idaho, 970, 28 Pac. 433. 

Our conclusion is that Brown, upon the allégations in his pétition 
for intervention and the oral testimony introduced in support thereof, 
whatever his rights may be, upon an accounting, as against the G-. V. 
B. Mining Company, or Bryan and Venable, whether he be treated as a 
partner or co-owner with them in the property, or in the profits, if any, 
which they may hâve received from their working of the mines dur- 
ing the time of his exclusion from his one-third interest therein, is not 
entitled to any lien as against the mortgage lien of the bank upon the 
two-thirds interest in the property and like interest in the money in 
the hands of the receiver. The bank, upon the décision of the su- 
prême court of Idaho in Brown v. Bryan, relinquished its mortgage 
as against his one-third interest in the mines. The orders of the 
court as to the disposition of the money in the hands of the receiver 
are affirmed, with costs. 
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HOOK V. MERCANTILE TRUST CO. OP NEW "ÏOKK et al. 

(Circuit Court of Appeals, Seventh Circuit. June 6, 1899.) 

No. 495. 

1. COKCLTJSIVENKSS OF DECKKE— ADMITTING NEW PaBTIES— EfFECT ON KiGHTS 
OF PUKCHASER PENDENTB LiTB. 

AVliere one not originally a party is permitted to flle a pétition in a suit 
in equity, and to set up new and diiïerent rights from any involved in tlie 
original bill, such pétition (at least, as against a stranger to the suit, wbo 
during its pendeney, and before the filing of tlie pétition, lias acquired pos- 
session of the property in litigation) must be treated as the commencement 
of a new suit; and such person must he hrought in hy process in ac- 
cordance with the estahlished practice, or he will not be concluded by a 
decree in favor of the petitioner. 
S. Appbal — Défendants Jointlt Affbcted by Decree— Joindeb of Co-De- 

FBNDANÏ. 

Where a decree provided in gênerai terms for a con^eyance and release 
by two défendants, who were husband and wife, of ail their rights, titles, 
and interests in certain real estate, the title to a part of which was in the 
husband and a part in the wife, but under the statutes of the state each 
had a dower interest in the realty owned by the other, such decree, as 
to ail of the property involved, affiects rights of both défendants; and 
neither can maintain an appeal without joining the other, or obtaining an 
order of severance. 
3. Samb— Effkct of Ghanting Reheabing. 

It Is the Intention of the court that the granting of a rehearlng without 
restriction shall operate to vacate its judgment, so that thereafter the cause 
shall stand as if no judgment had been entered. 

4 Same— Motion to Dismiss— Want dp Necessabt Pabties. 

A failure to join necessary parties on an appeal is jurisdictional, and a 
motion to dismiss on that ground may be entertained at any time before 
final disposition of the appeal. 

Appeal from the Circuit Court of tlie United States for the Southern 
District of Illinois. 

This case was flrst argued at the May session, 1898, and at the commence- 
ment of the présent term of the court, on October 8, 1898, an opinion was 
handed down, reversing the decree in favor of the appellees upon their bills 
for foreclosure, but denying the appellant the relief sought upon her cross 
bill. 60 U. S. App. 647, 32 C. C. A. 238, 89 Fed. 410. Each of the parties 
aslied a rehearlng, and on February 7, 1899, at the adjourned January session 
of the court, both pétitions were granted. Thereupon the appellees interposed 
a motion to dismiss the appeal on the ground that the* decree appealed from 
is a joint one against the appellant, Mary B. Hools;, and other défendants, 
especially William S. Hooli, who did not join in, and were not served with 
notice of, the appeal, and from whom no order of severance was entered al- 
lowing the appellant a separate appeal. This motion requires that the state- 
ment of the case be made fuUer, and in some particulars more spécifie, than 
before. 

The Chicago, Peoria & St. Louis Railway Company, which, for brevity, will 
be hère called the "Peoria Company," was organized on February 7, 1887, 
and became the owner, by consolidation, of the lines of railroad theretofore 
known as the Peoria, Pelsin & Jacksonville, extending from Jacksonville, 
through Havana, to Pékin, and the Springfleld & Northwestern, extending from 
Havana to Springfleld. This road, the Litchfield, Carrollton & Western, the 
Louisville & St. Louis, and the Jacksonville Southeastern were operated under 
the control of William S. Hook, as président or gênerai manager, as one Sys- 
tem, known as the Jacksonville Southeastern Line, and books were kept in 
that name of the aecôunts of the varions corporations concerned. Oa Marcb 
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1, 1888, the Peorla Company executed a mortgage In the form of a trust deed 
to the Mercantile Trust Company to secure bonds to the amount of $1,500,000; 
on July 15, 1889, it executed a mortgage to the Central ÏTust Company, as 
trustée, to secure first Consolidated mortgage bonds, so called, to the amount 
of 11,041,000, to enable it to redeem prlor bonds, and to discharge obligations 
incurred in the acquisition and construction of its lines, one of which was de- 
scribed as terminating at Jacksonville, and one as a line to be constructed from 
Litchfield to East St. Louis; and on June 1, 1891, it executed to the Metropoli- 
tan Trust Company, as trustée, a third mortgage, covering ail its lines, one 
of whlch was described as "terminating in the eity of East St. Louis," to se- 
cure bonds to the amount of $2,500,000. There having been default in the pay- 
ment of interest coupons of each séries of bonds, suits for foreelosure were 
brought by the respective trustées,— by the Mercantile Trust Company on Sep- 
tember 21, 1893, by the other companies on la ter dates; and on October 26, 
1893, the three suits were consolidated imder the title of the first. By subsé- 
quent amendments and supplemental bills, William S. Hook, Mary B. Hook, 
and' Marcus Hook were made défendants; and it was alleged, as ground for 
relief against them, that certain rolling stock, rights of way, and dépôt grbunds, 
including the terminais at East St. Louis and Jacksonville, which are the sub- 
jects of coptroversy on this appeal, were acquired for, and belonged to, the 
défendant railway company, and were subject to the several mortgages sued on, 
though the title thereto appeared to be in William S. Hook, Mary B. Hook, 
and Marcus Hook,— tlie terms of the, averment concerning the lands beiug, 
"The title to which said lands or rights of way now stand of record in the 
respective names of said William S. Hook and the said Mary B. Hook, as here- 
inafter stated.'V There foUow, descriptions showing the Ëàst St. Louis property 
"standing in the name of said Mary B. Hook," and ail the lands described in 
the decree, except those at East St. Louis and Jacksonville, and certain lots 
described in. amendments to the bills for foreelosure, "standing in the name of 
said WilUdm' S. Hook.", No joint 'ownership was alleged. Thèse défendants 
answered separately to the effect that the terminal property àt East St. Louis 
was conveyed by the Wiggihs Fërry Company to William S. Hook in the year 
1882, before the Peoria Company Was organizdd or thoùght of; that, at the 
time of thé purchase, Marshall P.'Ayers and Aùgustus E. Ayers were connected 
in railroàd enterprises with William S. Hoôk, and had purchased the terminal 
properties, together with other pièces, partly in the name of William S. 
Hook and partly in the name of Marshall P. Ayers; that on December 29, 
1886, an âccount was taken, and it was f ouad' ihat the sùm of $30,871.56 was 
owing and due to M. P. Ayers & Co., bankers at Jacksonville, III., for moneys 
advanced by Augustus E. and Marshall P. Ayers upon the purchases made, 
including the properfy at East St. Louis; that on that date William S. H'ÀOk, 
Marshall P. Ayers,' and Augustus E: .Ayerfe executed to M. P. Ayers- &■ Oo. 
a promissory note for the amount stated, and at the same time, or soon therfe- 
after, executed a déclaration of trust, which included the premises in question, 
to secure the i)ayment of the debt evidencedby the note; that pënding a suit 
in the circuit court of Morgan county, Ilh, to subject the premises to sale, 
as the property of the Jacksonville Southéastern Eailway Company, upon an 
exécution against that companJ',,M. P. Ayers & Oo. transf erred ' the note ahd 
securîty therefôr to William S, Hook, In considération of the payment by him 
of the amount of the debt, ahd Willlani S. Hook in turn tran^ferred the saitie 
to Mary B'. HOok, In considération of the advancement by her to him Of the 
sums SO paid, ànd that in that suit the déclaration of trust was adjudged to be 
valid, and to eonstitute a lien tirior to the lien of the exécution of the complàln- 
ants in the suit,, and. it was ordered that the premises be sold, and the prôceeds 
of the sale applted|flrst to the dîscharge of thâ,t lien. Besid.és pleadlng the facta 
stated, and dlâlioing that the décree so rendered was an estoppel against the 
Peoria Company ând against ail (ïlaimlng under that company, which, it was 
alleged, acquired possession pendmg the suit, the appellant, Mary B. Hook, 
set up the same facts in a cross WU, ahd by a' supplemental bill showed that by 
yirtue of the decree a sale had been made to her, and that on the expiration 
o£ the time allowed for redem])tlon she ha,d received a deed of conveyance. It 
was alleged in the answer of each of the défendants, and in the cross bill of 
the appellant, that thé properties in dispute were not purchased for, nor an 
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.•\;;iL cment ovev made for tlie sale tbereof to, the Peoria Company, and that 
tlu! possession of tliat company had begun and been maintained under eontraçt 
of lease ai an aunual rental of $2,000, wliicli, bowever, since 189S, bad net 
been paid. She prayed an adjudication of ber title and a decree for unpaid rent. 
Issues liavinf; been joincd by replications in tbe usual form, the court on July 
1,0, 1895, entered a decree of foreclosure and sale, reserving "the remaining 
undisposed-of claims, Issues, and equitles raised by the answer of the défend- 
ants William S. Hook, Mary B. Hook, and Jlarcus Hook," and of other parties 
nieiitioned, for further considération and adjudication, unaffected by the sale, 
which, however, by the terms of the decree, was to "include ail and singular 
the rJght, title, and interest .of the défendant railway company, and of the re- 
spective complainants, as mortgagees, In and to the property clalmed by any 
of tbe défendants," or, as expressed in the twenty-eighth clause of the decree, 
"the property pertaining thereto, including such portion [as is] claimed by the 
iudividual défendants, or any of them." Sale was made, reported, and con- 
tirmçd, and deed ordered, executed, reported, and approved. Upon the reserved 
issues, the master, to whom the référence was made, reported the évidence 
and his conclusions. In respect to the East St. Louis property he found the 
tacts to be substantially as stated in the answer and cross complalut of the 
appellant, and reported his conclusion that the title ^Yas bers, and had never 
bylonged to the l'eoria Company. The JacksonvUle property, he reported, 
luul been purchased by Hook and Ayers in 18S2, 1883, and 1884, had been in- 
cluded in the déclaration of trust, and had taken the same course as the prop- 
erty in East St. IjOuIs, being now in the nanie of Mary B, Hook. The excep- 
tions of the complainants to thèse parts of the report the court sustained, and 
(Icclared a finding of its own,— "that subséquent to the Ist day of March, 1888, 
and prior to the 21st day'of September, 1893, the défendant Williafn S. Hook, 
for and in behalf of the défendant the Chicago, Peoria & St. Louis Hallway 
Company, acquired for use, in connection with the said Une of railway and the 
business thereof, certain parcels of land and rlghts of way over the same; 
that the parcels of land and rights of way thus acquired were purchaged with 
funds belonging to said défendant railway company, and the title thereto taken 
in the name of said WUham S. Hook; that the parcels of land and rights of 
way thus acquired are more particularly described as follows." In the de- 
scription which foUowed were inoluded the tei-minals at East St. Louis and 
.lacksonville, and a decree was aceordingly entered that those properties be- 
longed to, and should be conveyed by the appellant, or In default thereof by 
the master, to, the Chicago, Peoria & St. Louis Rallroad Company, which, by 
the foreclosure sale and the conveyance thereunder made, had succeeded to 
the rights of the Peoria Company. It is stated in the finding that the légal 
title to ail the promises described and found to hâve been acquired for the Peofia 
Company "is in the défendant William S. Hook, with the exception of the fol- 
lowing, which is in tbe name of Mary B. Hook, to wit," thos« at Jacksonville 
and East St. Loiiis, the title to which, it is found, was placed in her name after 
the commencement of the several foreclosure suits. It is also found that the 
nllngations of the cross bill and of the amended and supiJlemeutal cross bill 
of Mary B. Hook are untrue. The decree is that the cross bills bé dismissed; 
that the master commissioner exécute to the purchaser at the sale a deed con- 
veying the properties described, with ail the right and equities of the défend- 
ants; that the défendants the Peoria Company, William S. Hook, Mary B. 
Hook, and Marcus Hook, and others named, "severally exécute their deed or 
deeds, or join with the master commissioner in the exécution of the deed or 
deeds to be made by him * * * of the respective properties described in 
paragraph 1 of this decree, or the portion thereof covered by the respective 
mortgages to said trust companies, and shall convey and reléase tothe said 
Chicago, Peoria & St. Louis Railroad Company of Illinois their rights, titles, 
and interests in the property described." This decree was entered on Decem- 
ber 31, 1897. 

The suit in the circuit court of Morgan county was brought on November 8, 
1890, by Kennedy, Tower, and Catherwood, trustées in a mortgage executed 
by the Jacksonville Southeastern Kailway Company, on the theory that the 
properties sought to be reached were bought for and with the money of that 
company, and therefore belonged to it. Besides the railway company, William 
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S. Hook, Marshall P. Ayers, and Augustus E. Ayers were made défendants; 
it belng averred in the blll, on Information, that they claimed to hâve adyanced 
individual moneys to the amount of ?30,000 upon the purchase priée of the 
propertles described, and were holding the titles thereto to secure the repayment 
to them of that sum. Process was served on ail of the défendants, and the 
défendants Ayers answered, setting up the déclaration of trust as a prior lien 
upon the properties for the amount of the debt evidenced by the note to M. 
P. Ayers & Co., but not dlsputlng that, subject to that lien, they belonged in 
equity to the Jacksonville Southeastern Railway Company, and were llable 
to sale under the exécution which the complalnants had caused to be levied 
thereon. A cross blll was also flled by the défendants Marshall P. Ayers and 
Augustus E. Ayers, jointly with John A. Ayers, who with them composed then 
the flrm of M. P. Ayers & C5o., setting forth the same facts and implying the 
same theory. The railway company and William S. Hook did not ans-pjer or 
appear to the bill, and were not defaulted, but they joined in a demurrer (never 
ruled upon) to the cross bill of the Ayerses. The cause was continued from 
term to term until the May term, 1893, at which the court entered a decree, 
the substance of which is a flndlng and adjudication, according to an agrée- 
ment filed, of the relative rlghts of Hook and of M. P. and Augustus B. Ayers 
in the note secured by the deed of trust, it being adjudged that Hook, on pay- 
ment of the sum of $12,813.43, with interest, in addition to other sums already 
paid, shouîd be subrogated to thé right, title, and Interest of Marshall P. 
Ayers and Augustus E. Ayers In and to the premises described In the déclara- 
tion of trust, and that upon payment to them of that sum, with Interest, the 
Ayerses should exécute to Hook a deed of quitclaim for the premises; and 
upon a further flndlng that judgment had been recovered by the eomplainants, 
and exécution issued and levied as alleged in the bill, it was decreed that the 
master in chancery of the court "proceed to sell ail and singular the right, 
title, and interest of the Jacksohville Southeastern Eailway Company in and 
to the real estate hereinafter described,— subject, however, to the debt of the 
said William S. Hook, as subrogated in this decree, and of [to] the debt pro- 
vided for, yet unpaid, to the sald M. P. Ayers & Ce, as found in said stipula- 
tion," etc. The decree contalns no réservation or provision for further pro- 
ceedings, except "that the master report his proceedings under this decree to 
" this court." Àfter the entry of this decree no further step was taken until 
the next November term of court, at which, on December 26, 1893, Mary B. 
Hook presented a pétition, entitled in the cause, in which she set ont at length 
the prevlous pleadings, proceedings, and the agreement on which the flndlng 
and decree were based, and alleged fuU payment by William S. Hook to the 
Ayerses of the remaining sum due them, and that William S. Hook, having so 
acquired the entire interest, had assigned the debt and the déclaration of trust 
to her in considération of moneys to the full amount of the debt advanced by 
her to enable him to make the purchase of the Ayerses. Without notice to any 
of the parties to the original suit, and without récital of appearance by any of 
them, the court permitted this pétition to be flled, and thereupon, on the same 
day, entered a decree whereby, after reciting the prevlous proceedings at 
length, and flnding, among other things, "that the said Mary B. Hook bas ac- 
quired ail of the right, title, and interest, both in law and in equity, of the re- 
spondent William S. Hook in and to ail the real estate described in said deed" 
(of trust), it was ordered "that the decree entered herein at the May term, A. 
D. 1893, of this court by consent be set aslde; that this cause stand upon the 
docket in the name of the original eomplainants, and against the respondent 
Mary B. Hook"; and then, after a flndlng "that the eomplainants hâve a right 
to proceed with the sale of said property to satisfy sald exécutions, but sub- 
ject to ail the rights vested in the sald Mary B. Hook as hereinbefore found," 
it was adjudged and decreed that the Jacksonville Southeastern Railway 
Company pay to the master, for the use of Mary B. Hook, the sum of $43,- 
939.40, with interest, and §61,475, with interest, for the use of the eomplain- 
ants, and that in default of such payments within 10 days the master should 
proceed "to sell ail and singular the real estate described in the bill in this 
cause," and out of the proceeds pay, in their order, the costs, the sum due to 
Mary B. Hook, and that due to the eomplainants, and the remainder, if any, 
turn over to the Jacksonville Southeastern Bailway Company. 
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Thls appeal, taken on February 25, was perfected by flling the transerlpt 
wlth the clerk of thls court on April 2, 1898. On June 27, 1898, William S. 
Hook, without notice to the appellant or other co-defendants, filed an assign- 
aient of errois, and was granted a separate appeal, and havlng obtalned of 
thls court an order allowing the use of the prlnted transerlpt in thls case, sup- 
plemented wlth a certlfied copy of the order allowing his appeal and entries 
connected therewlth, on December 2, 1898, withln the tlme allowed by en- 
larging orders, flled the transerlpt wlth the clerk of thls court. The brlefs In 
his behalf conclude wlth the assertion that the decree Is erroneous for four 
reasons, stated as foUows: "First. Because it found the East St. Louis & 
Jacksonville terminal property has been acquired wlth the funds of the Peorla 
Company, and was Incumbered by the trust deeds mentioned, and that said 
liens were prior to any right of appellant in said property. Second. Because 
the court held by said decree that the Peorla Company, and through it the ap- 
pelles, were entitled to hâve the title to said premises conveyed to the Peorla 
Railroad Company of Illinois, thereby devesting the appellant of his superior 
title to the same. Third. Because by the decree it was held that the real estate 
situated In Jacksonville, Illinois, and described on page 778 of the transcript, 
and which was purchased some flfteen years before there was a Peorla Com- 
pany, was subject to the trust deeds, and rrust be conveyed by the master and 
by the appellant to the Peorla Kailroad Company, when there Is not a prêteuse 
of any évidence showlng any lien, or contract for a lien, upon said real estate 
named, by or through whlch the Peorla Company ever acquired any Inter- 
est in or right to any part of said real estate. Fourth. Because the decree re- 
quires the master to convey, and requires appellant to join in said conveyance 
eonveylng, ail of the real Estate described, the title to which appears to be in 
appellant, when it appears the Peorla Company had no power to receive or 
take the title to the same, and could not, therefore, convey any equity to the 
appellees." The first three of thèse propositions, It will be observed, hâve réf- 
érence to the terminal properties claimed by Mrs. Hook, and involve a répétition 
of the questions presented by her appeal. 

Thomas Worthington, for appellant. 

Blulord Wilson and P. B. Warren, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement. 
delirered the opinion of the court. 

The motion to dismiss and the merits were argued at the same 
tlme. The opinion of the court is that the motion must be sus- 
tained, and for that reason it is not necessary to décide again the 
merits of the case; but it is proper to say that the rehearing was 
ordered mainly because the judges who composed the court when 
the case was first hearu, except Judge Showalter, who died be- 
fore the pétitions for rehearing were considered, were convinced that 
the équitable title to the property in suit had been acquired by the 
Peoria Company, substantially as stated in the flnding below; and, 
that being now the opinion of the court, the reasons therefor will be 
stated briefly: 

The flnding that the properties were acquired for the Peoria Com- 
pany between March 1, 1888, and September 21, 1893, it is clear, does 
not refer to acts of original acquisition in the years 1882, 1883, and 
1884, but must be accepted as meaning that by later transactions, 
culminating between the dates named in the flnding, the properties 
were acquired and paid for as stated. So construed, the flnding resta 
upon sufflcient proof. The contrary conclusion, declared in our flrst 
opinion, was due in part to a too technical view of the évidence, 
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conisideréd piecemeal rather than as a whole, but rapreespecially to 
a failure to considpr the fact (not mentioned in the briefs then before 
the court) that the terminais in question (certainly those at East 
St. Louis) were designated as the propèrty of the Peoria Company 
upon a map im^de at the time of,'or soon after, the construction of the 
road into Easit St. Louis. Besides that property, it appears that the 
right of way from Litchiield to East St. Louis, and every pièce of land 
of the Peoria Company, about the title to which, whéthet' taken in one 
name or another, there was no 'dispute, were designated on that map 
by red boundary lines, and by the initial letters of the name of the 
Company. The map having been made by the engineering depart- 
ment of the Jacksonville Southeastern Line, working under the au- 
thority of William S. Hook, counsel for appellees contend that it 
amounted to a dedication by Hook and the Jacksonville Southeast- 
ern Line of the properties designated to the Peoria Company, "as 
good between the parties as a warranty deed." Whether the plat- 
ting constituted an irrévocable dedication or not, the fâct is of great 
signiflcance, in that it gives cohçrence and a new direction to the 
other proofs, which, without that fact, we deemed insuificient to 
establish title in the Peoria Company. The m^p, in connection with 
the other évidence, we are convinced, warrants the Inference that, 
when that company was put in possession of the properties desig- 
nated, it was as owner in its owa right, and was so intended by ail 
concemed. Everything done before and afterwards points that way. 
The original purchase, it is true, was made with money of the Jack- 
sonville Southeastern Kailway Conipany,— the entire priée, and not the 
larger part thereof, merely, as atâted in our ârst opinion, being paid 
out of the funds of that company; but the amount was afterwards 
carried to the "clearance books" of the Jacksonville Southeastern 
Line, and probably should be deemed to hâve passed to the crédit of 
the Peoria Company. That fact, however, is denied, and need not be 
determined. The Peoria Company, besides owning a large share of 
the stock of the Jacksonville Southeastern Company, it is clear, was 
the chief, if not the sole, contributor to the earnings over expenses of 
the Jacksonville Southeastern Line. Besides, if the original trust 
or équitable lien in favor of the Jacksonville Southeastern Railway 
Company was not extinguished by a repayment of the purchase money, 
that company never asserted title or interest, and Hook, holding the 
légal title, proceeded to deal with the property as if under no obliga- 
tion to that company. It appears probable, on the évidence, that he 
came under an equal or gréa ter obligation to the PeOria Company; 
but on that point, too, there is dispute, and we make no attempt to 
clarify accounts which the witnesses found and left in confusion. 
The burden of proof in that respect was on Hook, who was in fldu- 
ciary relations to ail the companies concerned; and, if inferences 
against him were necessary, it would not be unreasonable to draw 
them. While there is no direct évidence of the making Of a contract 
for a transfer of title or an indefeasible interest in the disputed prop- 
erties to the Peoria Company, there is, in the maps and other évi- 
dence adduced, the items of which are referred toin our first opinion. 
and need not be stated again, ample groùnd for the inference that 
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HooK, holding tlie title, and representing practically ail interests con- 
cerned, determined or agreed for ail that that company should take 
possession, impr-ove, and own the property. Terminal facilities at 
East St. Louis for that company, and for that alone of ail the compa- 
nies which he represented, were indispensable, then and for the in- 
deflnite future; and the same foresight which led him to obtain title 
to the property in 1882 dictated that he then acquire it for or appro- 
priate it to the immédiate and permanent use of that company. To 
do so was only to exécute his original design. To hâve done less 
would hardly hâve been an adéquate discharge of his duty to that com- 
pany, and that he did his duty in that respect the évidence, though 
inferential, is nevertheless convincing. Under the circumstances, a 
lease on any conceivable terms could hardly hâve been reasonable, — 
certainly not an indeflnite lease, terminable at will, or a mère license. 
No witness testifled, and there is no évidence to justify an inference, 
that a lease was made. William S. Hook, though a witness in the 
case, was silent on that subject; and Marcus Hook, testifying about 
conversations with William S. concerning rental values, but not say- 
ing that a lease was made, compels the inference that he had no knowl- 
edge of the making of one, and perhaps knew that none had been 
agreed upon. 

The flnding of the master that the two terminal properties belonged 
to Mary B. Hook, and not to the Peoria Company, as he found in re- 
spect to other properties held in the name of William S. Hook or of 
some of his associâtes, seems to rest solely upon the proceedings in the 
circuit court of Morgan -county; but by no possible construction can 
those proceedings aflect the Peoria Company. While it still seems 
to US; the better opinion that the decree of May 26, 1893, in that case, 
was final, and merged the agreement on which it was based, and that 
congequently the proceedings of the next term, in December, were had 
without jurisdiction of the parties,— the words "by consent," even 
if treated as referring to the words "set aside," not being sufficient to 
show an appearance by any particular party, — yet, even if the decree 
then rendered in f avor of Mrs. Hook be regarded as conclusive of the 
rights of ail parties upon whom process had been served, it does not 
bind the Peoria Company, notwithstanding it had obtained possession 
pending the original suit. It had been in possession more than two 
years when Mrs. Hook intervened. The pétition which she was per- 
mitted to file asserted a new and différent right from any involved in 
the original bill, and as again^t the Peoria Company, even if not 
against the défendants named in the original bill and served with 
process, was équivalent to the bringing of a new suit, of which notice, 
unless waived, must hâve been given according to the established 
practice. 5 Enc. PI. & Prac. 658. 

We pass to the motion to dismiss: Had Mary B. Hook a right to 
take and prosecute her appeal without joining William S. Hook, or 
obtaining an order of severance? The principal question involved 
in her appeal is of the validity and effect of'the decree which she 
obtained in the Morgan circuit court. That W^illiam S. Hook is 
directly interested in that question is évident. The decree of the 
State court, if valid, determined, between ail the parties, and cer- 
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tainly betweén the appellant and William S. Hook, that a deed of 
trust had been executed as alleged, that the deed was valid, that it 
constituted a lien prior to any and ail rights of others, that on the 
considérations stated he had acquired the lien of M. P. Ayers & 
Oo., and had transferred it, in its entirety, to the appellant; but ail 
thèse things the decree appealed from either reversed or set at large. 
In this respect the case is not différent from the one recently decided 
by this court in Elevator Co. v. Mchols, 34 0. G. A. 90, 91 Fed. 832. 
See, also, Davis v. Trust Co., 152 U. S. 590, 14 Sup. Ct. 693. It is 
perhaps true, as contended, that in so far as the decree directed the 
exécution of deeds by the appellant and William S. Hook, it is, in 
a sensé, several, meaning that the appellant should convey the ter- 
minal properties, the titles to which were found to be in her name, 
and that William S. Hook should convey the properties described, of 
which the titles were found to be in his name; but, when it is con- 
sidered that they are husband and wife, it is hardly to be doubted 
that the decree was intended^ and should be construed, to require that 
each join in the deed of the other. By an act passed in 1874 a 
married woman was given power, in Hlinois, to sell and convey real 
property to the same extent and in the same manner that the husband 
could convey realty belonging to him. But at the same time the 
husband's estate of curtesy was abolished, and instead thereof it was 
enacted that "the surviving husband or wife shall be endowed of 
the third part of lands whereof the deceased husband or wife was 
seised of an estate of inheritance at any time during the marriage, un- 
less the same shall hâve been extinguished in légal form," etc., and, 
further, that "équitable estâtes shall be subject to such dower." 2 
Starr & C. Ann, St. (2d Ed.) p. 1456. It follows that, if the master's 
report had been conflrmed, William S. Hook would hâve had a right 
of dower in the properties of which the master reported title in Mrs. 
Hook. While the title stood, as originally taken, in the name of Wil- 
liam S. Hook, Mrs. Hook had an apparent right of dower; or, to say 
the least, she was in a position to assert such right in any of the 
properties of which her husband held the title, or in which he owned 
an équitable and inheritable estate Whether the right in fact ex- 
isted, or whether the différent properties were held under trusts which 
excluded claims of dower, were questions involved in the litigation, and 
were determined by the decree. Whether or not, therefore, a joinder 
in the exécution of deeds was intended, or was necessary in order to 
eut ofl dower rights, the decree itself is conclusive against the as- 
sertion of &uch rights by either of thèse parties, and to that extent 
is a joint decree against them, or at least is a decree in which each 
has an interest which would be affected by a reversai or modification 
in behalf of the other. In conformity with this view is the last 
clause of the decree, that the défendants "shall convey and release 
• * * ail their rights, titles, and interests in the property de- 
scribed." That requirement is distinctly joint in form. Without im- 
pairing its force, it is incapable of severance, and presumably was 
framed for the pùrpose of removing ail question on the subject by 
covePing ail possible interests, whether several or joint. If, upon 
proper notice, William S. Hook had fâiled or refused to join in this 
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appeal, hé would hâve been estopped "from bringing another appeal 
for the same matter," as he has endeavored to do. Hardee v. Wilson, 
infra. 

It is further contended that the judgment of this court rendered 
upon its flrst opinion was not Tacated by the granting of a rehear- 
ing, and that, the judgment so rendered being still in force, the 
motion to dismiss came too late. The pétition of the appellees for a 
rehearing challenged the opinion of the court in its entire scope, and, 
as already explained, was granted for reasons equally comprehensive. 
The intention of this court is that the granting of a rehearing with- 
out restriction shall operate to vacate its judgment, so that there- 
after the cause shall stand as if no judgment had been entered. The 
question presented by the motion to dismiss, the suprême court sev- 
eral times has declared, is jurisdictional, and, it foUows, may be 
raised at any time before final disposition of the appeal. See the fol- 
lowing cases, and cases cited: Wilson's Heirs v. Insurance Co., 12 
Pet. 140; Estis v. Trabue, 128 U. S. 225, 9 Sup. C?t. 58; Mason v. 
U. S., 136 U. S. 581, 10 Sup. Ct. 1062; Dolan v. Jennings, 139 U. S. 
385, 11 Sup. Ct. 584; Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 
The appeal is therefore dismissed. 

Judge CKOSSCIIP, by reason of sickness, did not share in the final 
considération of this case. 



AMERICAN BONDING & TRUST CO. OF BALTIMORE CITÏ V. LOGANS 
PORT & W. V. GAS CO. 

(Circuit Court, D. Indlana. July 4, 1899.) 

No. 9,665. 

PaiNCiPAL AND SuRETT— Suit bt Surety to Compel Indemnitt. 

A surety on an undertaklng given to procure a temporary injunction can- 
not maintain a suit in equity against the principal in the nature of a bill 
quia timet, to requlre indemnity against the rlsk assumed, where he has 
pald nothing on account of It, and the suit in whlch the undertalîing was 
glven is still pending ou appeal and undetermined, until which time there 
is no liabillty on the boud on the part of either principal or surety. 

On Demurrer to Bill. 

Ayres, Jones & Hollett, for complainant. 
Ferdinand Winter, for défendant. 

BAKEE, District Judge. This is a bill in equity, in the nature of 
a biU quia timet, to procure a decree to indemnify the complainant 
against apprehended danger of loss by reason of an undertaklng to 
procure a restraining order executed by the complainant as surety for 
the défendant, at the defendant's spécial instance and request. In the 
application executed by the défendant to the complainant in applying 
for security, the défendant covenanted, promised, and agreed "to in- 
demnify and keep indemnifled the said company from and against any 
and ail loss, costs, charges, suits, damages, counsel fées, and expenses 
of whatever kind or nature which said company shall or may, for any 
95 F.— 4 
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cause at any time, sustain or incur, or be put to, for or by reason or in 
conséquence of said company having entered into or executed said 
bond." On the faith of the foregoing covenant, the complainant exe- 
cuted with tbe défendant, as its surety, an undertaking to procure a 
temporai-y restraining order. The défendant had brought a suit 
in this court against the city of Peru for the purpose of obtaining a 
restraining order, to be immediately granted, prohibiting the city, and 
its officers, agents, and employés, and ail other persons, from ia any 
way enforcing, or attempting to enforce, any of the provisions of the 
ordinance' dated October 5, 1897, until a hearing could be had of an 
application for a permanent injunction, and that upon such hearing a 
temporary injunction should be granted, continuing in force this re- 
straining order until the final hearing of the cause, and that upon the 
final tearing the city, and its agents, officers, and employés, and ail 
other persons, should be perpetually restrained and enjoined from en- 
forcing or attempting to enforce any ôf the provisions of the ordinance, 
and praying for other and proper relief. The ordinance complained 
of was assailed by the gas company on the ground that it reduced the 
price to be charged for natural gas furnished to the city of Peru and 
its inhabitants to a rate so low as to constitute a taking of property 
without just compensation, and was a déniai of the equai protection of 
the law secured to it by the fourteenth amendtnent of the constitu- 
tion of the United States. To secure the granting of such temporary 
restraining order, the défendant as principal, and the complainant as 
surety, executed an undertaking as follows : 

"The Logansport and Wabash Valley Gas Company ,- complainant In the 
above-entitled cause, as principal, and the American Boadîng and Trust Com- 
pany of Baltimore City, as surety, undertalte to pay to the défendant in said 
cause, the city of Pern, ail sums of money wliiph said complainant may collect 
in excess of the rates prescrihed by the ordinance adopted in the common coun- 
cil of the city of Peru described in the bill of complalnt in said cause, after the 
taking effect of said ordinance, and while the restraining order granted in said 
cause, or any preliminary injunction granted therein, shall be in force, if it 
shall be adjudged that said temporary restraining ordér or preliminary injunc- 
tion be wrongful." 

A trial of said cause was had in this court, and adecree was ren- 
dered in favor of the défendant, prdering the dismissal of the bill of 
complaint. But it was also made a part of the final decree in this 
court that the opération of the decree should be suspended until a fiùal 
hearing should be had in the suprême court, if an appeal should be 
taken to that court within 90 days after the entry of such decree. 
The cause has been appealed to the suprême court, and is now pending 
there, undecided. 

The bill does not show that the complainant has paid anything on 
account of its having executed said undertaking as surety, nor that 
any liability has been flnally adjudged by the suprême court of the 
United States against the principal in said undertaking. Whenever 
a surety signs an obligation with a principal, the law raises an implied 
agreement to indemnify the surety against ail loss and damage by rea- 
son of his suretyship.' The covenant relied upon in this case, which is 
"to indemnify and keep indemnified" the complainant "from and 
against any loss," etc., is no broader in its légal effect than the obliga- 
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tioii implied by law in the absence of sucli spécial opvenant. Nothing 
is added to the force of the covènant by the words "and keep in- 
demnifled," because one cannot be "indemnifled" unless lie is "kept 
indemnifled." As soon as the contract of suretyship was entered into, 
it is flrmly settled that the law raised an implied promise on the part 
of the principal to indemnify the surety against any loss to which he 
may be subjected by reason of the contract, and it is equally well set- 
tled that the surety cannot recover from the principal nntil a loss has 
been actually incurred by the surety. The city of Peru has no présent 
right of action against the principal in the undertaking, and the surety 
has not been compelled to pay any sum, and, for aught that appears in 
the complaint, it may never be called upon to pày anything, or be put 
to any loss whatever, on account of its suretyship. The complainant 
has simply incurred, and is still incurring, a risk as surety which it 
contractëd with the défendant to incur, and for which it chargea and 
has received a preojium. A bill in equity certainly cannot be mâin- 
tained on the covènant set up until the city of Peru has obtained a 
decree by virtue of which it has a présent right to recoyer of the 
principal and surety the moneys stipulated to be paid by the terms of 
the undertaking. When the liability of the principal to make such 
payment has beén flnally established by the judgment of the suprême 
court, it will be time enough to pay, or to give indemnity to pay. As 
was observed by Sir G. M. Giffard, V. C, in Wooldridge v. Norris, L. 
R. 6Eq.410: 

"Now, as regards the right of a plaintiff to file a bill quia timet, the principle 
is clearly lai^ down by Lord Redesdale in thèse terms: 'A court of equity will 
also prevent injury in some cases by interposing before any aetual injury bas 
been suffered, by a bill whicli has been sometimes called a bill "quia tlmet," 
in analogy to proceedlngs at the common law, where In some cases a writ 
may be maintained before any molesta tion, distress, or Impleading. Thus, a 
surety may file a bill to compel the debtor on a bond in which he has joined 
to pay the debt when due, whether the surety has been actually sued for it or 
not, and, upon a covènant to save harmless, a bill may be filed to relieve the 
covenantee under similar circumstances.' " 

At présent it is not certain whether any such liability will ever 
accrue, and certainly the mère appréhension on the part of the surety 
that it may incur such liability gives it no right to maintain a suit 
upon a mère covènant to indemnify against loss, either requiring the 
principal to place money or security in its hands, or to put up security 
which may never be required. 

The demurrer to the biU will be sustained, with leave to the com- 
plainant to amend, if so advised, within 20 days, and, if not amended 
within 20 days, the bill of complaint shall stand dismissed, at the costs 
of the complainant. 
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CRONENWETT v. BOSTON & A. TRANSP. CO. 

(Circuit Court, D. Washington, N. D. June 26, 1899.) 

Maritime Libiîs— Insoltency of Ownbe— Effect of Receivebship— Pro- 
CBEDS op Insurance. 

Where a court of equity, by Its receiver, has taken possession of a vessel 
in proceedings against the insolvent owner, thus rendering it impossible 
for the holders of maritime liens against the vessel to enforce the same by 
proceedings in rem in a court of admiralty, and the vessel durlng a voyage 
on which she Is sent by the receiver Is wrecked, the Insurance placed there- 
on by the receiver and collected by him after her loss will be treated as 
standing in place of the vessel, and will be disbursed in the same manner 
as though it were the'proceeds of the vessel; the creditors entitled to mar- 
itime liens being first paid therefroia. 

Suit in equity by creditors against an insolvent steamship Com- 
pany. Hearing on application of the receiver of the défendant cor 
poration for an order to disburse mpney collected upon an insurance 
policy covering a steamship lost while prosecuting a voyage upon 
which she was dispatched by the réCelver. 

Wm. H. Gorham, for receiver. , 

J. H. Allen, John B. Allen, and Eichard A. Ballinger, for preferred 
creditors. 
Fred Bausman, for gênerai creditors. 

HANFOKD, District Judge. The défendant corporation, while car- 
rying on a gênerai transportation business, and having possession 
of and operating ocean-going steamships and river boats between 
Seattle and points in Alaska, and upon the Yukon river, and after 
having incurred a large number of debts in the conduct of said busi- 
ness, became unable to maintain itself as a going concern, and in 
conséquence this suit was commenced, and at the instance of the 
plaintiff this court appointed a receiver to take charge of said cor- 
poration and possession of ail its assets, and authorized said re- 
ceiver, so far as practicable and for the best interests of ail concerned, 
to complète the performance of contracts for the transportation of 
freight and passengers which said corporation had undertaken, and, 
so far as it could be done without spécial danger of sacrificing the 
assets of the corporation, to continue the opération of said vessels. 
At the time of appointing the receiver, the steamship Brixam, then 
owned by the défendant corporation, was at sea on her return passage 
to Seattle from St. Michaels, in Alaska, and immediately upon her 
arrivai w-ithin the jurisdiction of this court the receiver took her into 
his custody. At that time the Brixam was subject to maritime and 
statutory liens for mariners' wages earned by her crew upon her 
voyage from Seattle to St. Michaels and return, and for supplies 
and materials furnished in this state, and which were necessary to 
furnish and equip her for said voyage, and her owner, the Boston 
& Alaska Transportation Cbmpany, was also indebted generally on 
account of a great variety of transactions. Those creditors entitled 
to proceed in rem against the Brixam in a court of admiralty, by rea- 
son of having maritune liens upon said vessel, were hindered and 
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prevented from proceeding in that manner to collect the money due 
to them, because, while the vessel was in the custody of the receiver 
appointed by this court, she could not be seized by the marshal, and 
It was impossible for a court of admiralty to obtain jurisdiction. 
While they were thus restrained, the receiver, believing that it would 
be for the advantage of ail concerned, and beneflt the estate, dis- 
patched the Brixam on another voyage to ports in Alaska, and while 
on this voyage she was wrecked and became a total loss. Previous 
to sending her away, however, the receiver obtained a policy of marine 
Insurance upon the vessel in the sum of $40,000, and, having no money 
on hand with which to pay the premium for said policy, he obtained 
crédit for the amount of said premium upon a certifleate of indebted- 
aess which he issued. The loss having been adjusted, there was paid 
to the receiver, on account of said policy, the sum of $33.876.88, 
being the net amount due upon the policy after deducting the amount 
of the receiver's certifleate issued in payment for the premium, and 
certain other déductions which the receiver had to allow in order 
to collect the insurance money without litigation. The receiver has ap- 
plied to the court for an order authorizing the payment, out of the in- 
surance money so received, of the sums due to the seamen who served 
on board the Brixam for their unpaid wages, and otherwise to dis- 
burse the funds according as the court shall flnd the priorities and 
rights of the différent creditors. The varions creditors bave appeared 
before me, some supporting, and others opposing, this application 
made by the receiver, according as their interests lie. Creditors op- 
posing the allowance of any préférence to those creditors who were 
entitled to claim maritime liens upon the Brixam hâve cited the déci- 
sion of this court in the case of The Eapid Transit, 52 Fed. 320, and 
the suprême court décisions which were tberein followed, holding that 
a policy of insurance in favor of the owner of a vessel is a collatéral 
contract, and that, in case of loss, the insurance money does not 
become a substitute for the vessel, and that the insurance is not any 
part of an owner's interest in a ship. That rule, having been estab- 
lished by a Une of décisions of the suprême court, must be applied in 
ail cases wherein the res or subject of litigation consists of the prop- 
erty or interest of an owner in a ship. But in this case I hold that, 
consistently with the principles of equity, the receiver took the Brixam 
into his custody as the représentative, not only of her owner, but 
of ail creditors as well, and that existing maritime liens are not to 
be deemed to hâve been destroyed; for it was the duty of the court 
to protect ail creditors in their rights, and to préserve, as far as pos- 
sible, existing liens. Pratt v. Coke Co., 168 U. S. 259, 18 Sup. Ct. 
62. It is contrary to the most elementary principles to présume that 
a court of equity will extend its jurisdiction over property as a shield 
against judicial process, and then consume the property, or expose it 
to destruction, without in any way making provision for compensating 
the creditors who may be defeated. I hold that the receiver took 
the policy of insurance on the steamer Brixam, not as owner, nor 
for the beneflt of the owner, but as in duty bound he obtained the 
insurance for thé beneflt of the owner and creditors, according to 
their respective interests. The vessel having been lost and aE mari- 
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time liens upon her thereby eïtingùished, the côuït must nôw face 
the creditors who were entitled to enforce maritime liens against 
lier hétpve she was sent away on lier fatal voyage, and say to them: 
"We hâve devested you of your rights by tlie merfe exertion of power, 
and you niùst submit to the deprivation of your i'iights merely because 
the court, has the power to trample upon them, and has seeb fit to 
exert that power at the instance of other creditors, whoni the law 
has hôt regarded with such favor as to give them liens of equal rank, 
or else the insurance money which has come into the hands of the 
receiver, as the conséquence of the loss of the éteamship and the 
destruction of the maritime liens uï>on her, must be applied flrst to 
the payment of the debts which were secured by those liens." In my 
opinion, the latter alternative is consonant with the rules of equity 
practice, and the flrst is not. A decree'will be entered directing the 
receiver to disbutse the iiisurance mqney in practically the same man- 
ner as if it had corne into his hands as the proceeds of the sale of 
the vessêl. 



THOMPSON NAT. BANK OF PUTNAM, CQNN., v. CORWINE et al. 
(Gitcuît Court, S. D. Ohio, B. D. Aprll 19, 1899.) 

FrAUDULENT CONVKYANCE— EiGHTS OF feuBSEQUBNT MonTQAGEE. 

One who ifa good faith, and ■vfrithoilt notice of ' facts to put him on. In- 
quiry, makes a loan on the security o£ a mortgage ofreal estate, as against 
others having a right to set, aslde the . convpyance of such real estate to 
the mortgagor as f raudulent occuples, the position of a bona fide purchaser 
for value, àJthough à, part of the proceeds of the Wan was paid to him in 
satisfaction of an obligation of a thlrd person, which was f uUy satisfled and 
surrendered. ' 

On Eehearing as to the Issue between Complainants and Défend- 
ants Hayes, Jones & CSompany. For former opinion, see 89 Fed. 774. 

TAFT, Circuit Judge. This was a bill to set aside certain convey- 
ances made by John W. Corwine to his children, on the ground that 
they were made in fraud of creditors. The case, on its merits, was 
considered and decided by this court N'ovember 9, 1898, in an opin- 
ion reported in 89 Fed, 774. Upon application of the parties, a 
single and collatéral issue between the complainants in the bill and 
the banking flrm of Hayes, Jones & Co. was reopened, and new testi- 
mony allowed to be intpoduced, on the ground that it was not ex- 
pected by the complainants that the court would dispose of this col- 
latéral issue on the main hearing. Additional évidence has now 
been taken, and the case has been submitted for final décision upon 
this issue. The facts upon which the issue anses are as' follows: 
Corwine made a deed to Barger of the undivided one-third of 318 
acres of bottom land in Eoss county, Ohio, for the recited considéra- 
tion of flOjOOO, without the payment of money or other valuable thing 
whatever. Barger withheld the deed f rom record f rom May until 
November. On the 9th day of November — the day af ter the flre 
which destroyed the cotton seed cil plant in Memphis — Barger went 
to Hayes, Jones & Co., and, preeenting the unrecorded deed from Cor- 
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¥/ine to himself, obtained from tliem a loan of f 10,000, evidenced 
by a note signed by liimself as principal and his wife as surety, and 
secured by a mortgage upon the undivided one-third of the land. The 
depd was undoubtedly made to defraud creditors, and could give no 
title or security to any one who should buy it or loan money thereon 
with knowledge of the facts. A judgment had been taken in Ross 
eounty by Eockhold, Brown & Go., creditors of John W. Corwine, 
and complainants herein, on the 8th day of November. The mort- 
gage was executed on the lOth day of November, and the deed and 
mortgage were recorded upon the eame day. It is conceded that the 
priority of Hayes, Jones &. Co.'s lien îs not affected by the fact that 
the judgment against Corwine wae taken before the mortgage was 
executed, the title then not being in Corwine, if Hayes, Jones & Co. 
are in the attitude of bona flde purchasers for value. The sole ques- 
tion in the case is, therefore, whether Hayes, Jones & Co. stand in 
that situation. The money which Barger obtained he deposited in the 
bank of Hayes, Jones & Co. He gave his check for something over 
|5,000 to pay a note held by Hayes, Jones & Co. upon which Corwine 
and three others were liable as makers or indorsers. He used the 
other |5,000 to pay a note of Corwine's held by the National Bank 
of Circleville. In accordance with the décision of Bank v. Taylor, 4 
C. C. A. 55, 53 Fed. 854, I hâve no difficulty in holding that Hayes, 
Jones & Co. are bona flde purchasers to the extent of |10,00d, if 
they had no notice of facts that would put them upon an inquiry 
which, if pursued, would hâve led to knowledge of the fraudulent 
character of the deed. I hâve read the évidence upon the question 
of the knowledge of Hayes, Jones & Co., but I can flnd nothing upon 
which to sustain the contention of the complainants that either mem- 
ber of the flrm had notice which would lead a reàsonable man to 
suppose that the deed in question was a fraudulent one. The deed 
from Corwine to Barger wjll be set aside, and the property coyered 
thereby will be sold, subject, however, to the payment to Hayes, 
Jones & Co. of the amount due upon their .mortgage, and interest. 
The costs of the litigation as between the complainants and Hayes, 
Jones & Co. will be taxed to the coinplainants. 



HERRMANN T. CENTRAL, CAE-ÏRUST CO. et al. 

(Circuit Court, S. D. New ïork. Juae 14, 1899.) 

Pr^EDGES— RiGHTS OF PlEDGEE— ESTOPPEI,. 

A piedgee of bonds as secondary security, to malte good any defldency 
there may: be alter other security lias been exhansted, by whose act or 
with whose consent the primary security has been rendered unavallable 
for payment of the debt, is estopped from claiming that the contingency 
will ever arise to entitle him to subject the pledge to its payment. 

Final Hearing upon Pleadings and Proofs. 

F. K. Pendleton, for complainant. 
Howard A. Taylor, for défendants. 
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LACOMBE, Circuit Judge. Whatever. defect of parties there may 
hâve been originally has been corrected by the appearance of the new 
railroad company. The original contract under which thèse bonds 
were pledged pro vides : 

"If there is a default in the payment of any or ail of the said lease warrants, 
the aforesaid roUlng stock and équipaient will be flrst sold to make good the said 
default, and the bonds hereby assigned and transferred shall be held as second- 
ary security to make good any deiiciency that may resuit after the said equip- 
ment has been reaUzed upon." 

By the action or with the assent of the pledgee or of those represent- 
ing it the "said ifllling stock" v^as not sold to make good the default, 
and the said property was put in such a position that any such sale 
was made impossible, and that no one could tell whether there was any 
"deficiency [resulting] after said equipment has been realized upon." 
The original pledgee and ail claiming under its original contract are 
estopped from claiming that the contingency provided for has arisen 
or can ever arise, or that the 70 bonds may be availed of as secondary 
or as any other security, to make good a possible deficiency which dé- 
fendants hâve made impossible of ascertainment. Decree for com- 
plainant, with costs. 



PUTNAM et al. v. TUENEY & JONES CO. 

(Circuit Court, S. D. Ohlo, W. D. Aprll 18, 1899.) 

Sale op Business— Right to Bookb of Selleh. 

A blU of sale made by a partnershlp to a corporation, whlch succeeded to 
its business, covering ail Its personal property and ail Its "rlghts, privilèges, 
and choses In action," carrles the right to the books of the firm. 

On motion of the receiver to compel H. D. Turney to deliver to 
him the books of the firm of Turney & Jones on the ground that they 
are the property of the Turney & Jones Company. 

Winston & Meagher, for complainant. 
Outhwaite & Linn, for défendant ; 

TAFT, Circuit Judge. By bill of sale dated the 28th of January, 
1897, the flrm of Turney & Jones, consisting of H. D. Turney and 
J. F. Jones, in considération of |150,000, paid to the Turney & Jones 
Company, bargained, sold, granted, and conveyed to the Turney & 
Jones Company, its successors and assigne, the following described 
property, to wit: "Ail its rights, privilèges, choses in action, leases, 
owned or contracted for by the said firm and partnership, and in 
which the said flrm and partnership has any interest, présent or to 
corne, and ail personal property of said flrm and partnership, of ail 
kind and description, and wheresoever situate; to hâve and to hold 
the same unto the said the Turney & Jones Company, its successors 
and assigns, forever." I hâve no doubt, from the language of the bill 
of sale, that it did carry the books of the flrm of Turney & Jones. Thé 
aflSdavits which hâve been flled by employés of Ttirney & Jones do not 
in the slightest degree affect this conclusion. The purport bf them is 
that the books hâve always been in thé custody of H. D. Ttrney. As 
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JT. D. Turney was the président of the Turney & Jones Company, and 
in the active management thereof, bis possession wae ambiguous. It 
might hâve been his own possession, or it might hâve been the posses- 
sion of the Company. As the bill of sale conveyed the books, it must 
be presumed that his custody was that of the company. The re- 
ceiver makes affidavit that the books contain certain aceounts which 
are necessary to him in the settlement cl the estate of the Turney 
& Jones Company. I can readily understand why this should be so. 
An order bas already been issued directing Mr. Turney to turn over 
the books to the receiver. The order was issued, however, without 
notice to Turney^ and the receiver was directed to notify Turney's 
counsel that, if lie desired to be heard, the order would be treated 
as an order nisi. The hearing has now been had. The évidence has 
been submitted. Upon that évidence I flnd that the books are the 
property of the Turney & Jones Company; that they were in the 
custody of H. D. Turney, as président of that company, at the time 
the bill herein was filed, and the receiver was appointed. It became 
the duty of H. D. Turney, therefore, to turn the books over to the 
receiver. He expresses an entire willingness to obey the order of the 
court, and a new order will be entered reciting the fact that the 
previous order was treated as an order nisi, and after a fuU hearing 
the court directs that H. D. Turney turn the books over to the re- 
ceiver. The costs of this proceeding will be taxed to the fund. 



CITY OF PITTSBUKG v. MURPHY et al. 

(Circuit Court of Appeals, Third Circuit. June 28, 1899.) 

(No. 21, March Term.) 

Municipal Cobporations — Assbssmbnts for Improvements — Validitt oi' 

LiIBN. 

Act Pa. Feb. 24, 1871 (P. L. 126), provides for the mailing and keeping 
in the office of the engineer of the city of Pittsburg of boolis of plans 
showing the situation and dimensions of property in the city, and aiso 
containing the names of the owners, and a record of transfers. It makes 
it the duty of owners to hâve their property registered in such books, re- 
quires grantees to hâve their conveyances entered thereon before they 
shall be eligible to record, and prothonotaries and clerks of courts in 
which proceedings for partition shall be had to make reports thereof to 
the engineer showing the divisions and transfers of property therein made, 
and provides that property shall not be subject to sale for taxes or other 
municipal claims except in the name of the registered owner. The pur- 
pose of the act, as declared by the suprême court of the state, is to fa- 
cilitate the assessment and collection of taxes and municipal claims oa 
real estate, and to protect the registered owners against the sale of theit 
property for taxes or assessments without notice to tbem. A conveyance 
made in 1837 of what was then a rural tract of land, but later became a 
part of the city, was entered on the books of the engineer. In 1871, after 
the death of the grantee, the land was partitioned among her heirs, but 
the proceedings were not reported to the engineer by the elerk as required 
by law. Subsequently one of the heirs to whom a portion had been al- 
lotted subdivided the same, the plan thereof being approved by the en- 
gineer, and entered on his books in the name of the heir. Held that, as 
to the lots shown by such subdivision, the heir, and not her ancestor, was 
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the reglstered owner for the purposes of municipal assessment, and that 
liens for sueh assessments filed tliereon in her name when slie was in fact 
tlie ovvner, and whicli were otlierwise régulai, were valid as against a sub 
sequent iucumbrancer clalming througli her. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

J. O. Gray, for appellant. 
J. S. Ferguson, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and KIEKPAT- 
EICK, District Judge. 

ACHESON, Circuit Judge. Isahel C. Sargent, widow of S. J. Sar- 
gent, executed to the Mutual Life Insurance Company of New York a 
mortgage dated June 2, and recorded June 4, 1894, of certain parcels 
of land situate in the Nineteenth ward of the city of Pittsburg, de- 
scribed as numbered lots in a plan of lots laid out by said Isabel C. 
Sargent, and recorded in AUeglieny county in Plan Book, vol. 7, p. 
153. This mortgage also recited as the source of the mortgagor's 
title proceedings in partition in the orphans' court of Allegheny county 
at No. 6, June term, 1871. Judgment having been entered in the 
court below against the défendant in a scire facias upon the mortgage 
by virtue of a writ of levari facias thereon, the marshal sold the mort- 
gaged premises, and returned a schedule of distribution of the proceeds 
of sale. After appropriating a sum sufiicient to satisfy the mortgage 
to the insurance company, the marshal applied the residue of the fund, 
so far as was necessary, to the discharge bf municipal claims of the 
city of Pittsburg for the grading, paving, and curbing of Beatty street 
and Suprême alley, the lots so sold abutting thereon. The municipal 
claims so allowed were as follows: Gn August 14, 1894, the city of 
Pittsburg flled at Nos. 3 and 4, November term, 1894, of the court of 
common pleas No. 3 of Allegheny county, municipal liens for the grad- 
ing, paving, and curbing of Beatty street, and on March 11, 1896 the 
City flled at No. 50, March term, 1896, of the same court, a municipal 
lien for the grading, paving, and curbing of Suprême alley. Thèse 
liens were filed against the same lots of ground described in and cov- 
ered by the above-recited mortgage. Mrs. S. Sargent was named as 
owner at Nos. 3 and 4, Nôvember term, 1894, and Mrs. S. J. Sargent 
was named as owner at No. 50, March term, 1896. Murphy & Hamil- 
ton excepted to the marshal's allowance of thèse municipal liens. The 
rights of the exceptants arose thus: Mrs. Sargent was married to 
Edwin Powell in September or October, 1894. Àf terwards Ed- 
wih Powell, and Isabel G Powell (formerly Isabel C. Sargent), his 
wife, executed to Murphy & Hamilton a mortgage dated May 24 and 
recorded May 25, 1895, embracing, inter alia, the same lots of ground 
which had been mortgaged to the Mutual Life Insurance Company of 
New York as above mentioned. The circuit court sustained the ex- 
ceptions of Murphy & Hamilton to the marshal's return only because 
the municipal liens were not flled in the name of Isabella M. Negley, 
a former owner of the land, who was assimied to be the only properly 
reglstered owner. In its opinion the court said: "As to this land, 
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therefore, the liens, not being flled in tlie name of tlie registered 
owner, as returned, viz. Isabella M. Negley, cannot be sustained." 

Tlie évidence shows, and, as we understand the case, it is conceded, 
that the city of Pittsburg lawfully graded, paved, and curbed Beatty 
Street and Suprême alley, highways upon which the lots of ground sold 
by the marshal abut; that by statute thèse lots were subject to assess- 
ment and lien for a proportionate part of the cost of the work ; that 
the work was done before Murphy & Hamilton took their niortgage ; 
that the assessments against thèse lots as made were correct in 
amounts; and that the liens therefor were filed in the office of the 
prothonotary of the court of common'pleas ÎSI^o. 3 of Allegheny county 
against the lots within the time required by law. The supposed in- 
firmityln thèse municipal claims, then, consists in the alleged failure 
of the city officiais (in the single particular above mentioned) to com- 
ply with the requirements of the act of assembly of Pebruary 24, 
1871 (P. If. 126), entitled "An act for the registry of lots in the city of 
Pittsburgh." This registry act pro vides for the making and keeping 
in the ofâce of the city engineer of bocks of plans of the city showing 
"the situation and dimensions of each property therein," and who is 
the owner thereof , with suçh succession of blank columns as will per- 
mit the names of future owners to be entered therein, with the dates 
of transfers, and with index for recording such names alphabetically. 
The third section enacts that, to enable the city engineer to keep 
such book of plans, "it shall bethe duty of ail parties acquiring real 
estate by purchase, will, descent, partition or otherwise to make re- 
port to him of such conveyance or transfer, with the précise dimen- 
sions and locality of the premises, and so doing the same shall be re- 
ceived without charge and noted on the deed or title paper by the city 
engineer or his assistant" ; and the recorder of deeds of the county is 
forbidden to admit to record any deed of conveyance of any lot in the 
city of Pittsburg which bas not been so registered. Section 4 pro- 
vides that: "It shall be the duty of ail owners of houses and lots or 
tracts of ground to furnish forthwith descriptions of their property to 
the engineer to aid him in making up his book of plans ; and whenso- 
ever such description shall hâve been furniBhed and the certificate of 
the engineer or his assistant shall be received, no property so returned 
shall be subject to sale for taxes or other municipal claims thereafter 
to accrue as lien of record thereon except in the name of the owner 
as returned, and after recovery by suit and service of a writ on 
him, as in case of a summons, scire facias, or other appropriate 
writ." Section 5 prescribes that "ail assessments based upon the 
area of the lots or tracts , of ground within the city limits, shall 
be made from the descriptions as registered, as far as such de- 
scriptions, hâve been entered." Section 7 makes it the duty of the 
prothonotary and clerks of the several courts of Allegheny county in 
which proceedings in partition may be had to delivèr to the city engi- 
neer a description of the property so divided and of the purparts, with 
the names of the original owners and of those acquiring title. Sec- 
tion 9 provides that the city engineer shall préserve on flle arranged 
alphabetically, and according to date, ail reports made to him of de- 
scriptions of houses and lands, "and shall give his certiiîcate at the foot 
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of duplicate of the descriptions that report lias been made to his 
office of the description of the designated property or properties." 

In the case of Trust Co. v. Fricke, 152 Pa. St. 231, 236, 25 Atl. 530, 
531, the suprême court of Pennsyltania, speaking of this act of Febru- 
ary 24, 1871 (in connection with a later act not material hère), said: 
"The former is a carefully drawn local or spécial act, providing for a 
complète System of registration in the city of Pittsburg alone, designed 
to facilitate the assessment of real estate, the collection of taxes and 
municipal claims thereon, etc. ; and at the same time to protect regis- 
tered landowners against the conséquences of covert sales for taxes 
or other municipal claims, blunflers of incompétent or négligent of- 
ficiais," etc. Looking at the purposes of this act as thus au.thorita- 
tively declared, can we aflftrm that there was any failure of duty on 
the part of the city officiais prejudicial to the municipal claims hère in 
question? Let the facts answer. 

By deed of December 15, 1837, James Ross conveyed a tract of land 
lying outside of the then limits of the city of Pittsburg to Isabella 
M. Negley, who died seised thereof. This land was the subject of 
proceedings in partition in the orphans' court of Allegheny county at 
No. 6, June term, 1871, and was divided among the heirs of said 
décèdent, a purpart being allotted to her daughter, Isabel G. Beatty, 
in severalty. At the time of this partition the land lay within the en- 
larged limits of the city of Pittsburg. The clerk of the orphans' 
court, however, made no return of thèse proceedings in partition to 
thé city engineer. On May 16, 1874, the deed of December 15, 1837, 
from James Eoss to IsabeUa M. Negley, was registered in the engi- 
neer's office. In the year 1882 Isabel C. Beatty married S. J. Sargent. 
Subsequently S. J. Sargent and Isabel C, his wife, caused the purpart 
which had been allotted to the latter in the partition proceedings to 
be subdivided into lots, and laid out on the ground. On September 1, 
1885, a plan of thèse lots was bronght to the office of the city engineer 
for approTal and filing in the registry department. Mrs. Sargent her- 
self certainly came to the city engineer's office with the plan, request- 
ing that it be approved by the engineer, and flled in his office. E. M. 
Bigelow, the city engineer, testifles that the plan was presented by 
both Mr. and Mrs. Sargent for his officiai approval, and that both re- 
quested that it be filed as their plan. It was approved, the approval 
being written underneath an indorsement of what the plan was; the 
whole being as follows: "Plan of property in the 19th ward belonging 
to S. J. Sargent and wife." "Approved September Ist, 1885. E. M. 
Bigelow, City Engineer." This plan, thus approved and indorsed, 
was filed in the city registry office on the same day, and it was entered 
in the original plan book of the office. Mrs. Sargent made no subsé- 
quent report whatever to the city engineer in respect to this property. 
In making the street improvements and the assessment hère involved, 
the city followed this plan so filed and entered in the officiai plan 
book. Mrs. Sargent was the owner of this property when this work 
was done and the assessments therefor were made. S. J. Sargent, 
her husband, had previously died. It may be well hère to mention 
one other fact. On September 1, 1885, a duplicate copy of said plan, 
eutitled "Plan of Property in the 19th Ward, Gitj of Pittsburgh, Be- 
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longing to S. J. Sargent and Wife," with the approval of E. M. 
Bigelow, city engineer, entered thereon, and with this indorsement: 
"I hereby adopt this plan as mine. Isabel C. Sargent," — was ac- 
knowledged by Mrs. Sargent, and by her put on record in the office of 
the recorder of deeds of Allegheny county in Plan Book, vol. 7, p. 153. 

Such being the facts, we are not able to concur in the view that 
thèse municipal liens should hâve been flled in the name of Isabella M. 
Negley. In our judgment, she v?as not the last registered owner. 
Under the circumstances then existing, to hâve flled thèse liens in her 
name would hâve been misleading and erroneous. Both the letter 
and the spirit of the act of February 24, 1871, required that the liens 
be flled in the name of Mrs. Sargent, who was the actual owner of the 
property, and, we think, the last registered owner. When Mrs. Sar- 
gent took her plan of lots to the office of the city engineer, and had it 
accepted and flled, she complied with the requirements of the registry 
act, and especially with the provisions of the third and fourth sec- 
tions. She furnished the city engineer with the essential particulars 
specifled in those sections, namely, "the précise dimensions and lo- 
cality of the premises," as the basis of future assessments as pre- 
scribed by the flfth section. Mrs. Sargent had no deed of conveyance 
to register. Her title in severalty to this property came to her simply 
through the partition proceedings in the orphans' court. Presum- 
ably, she furnished satisfactory évidence to the city engineer that she 
had acquired the property by "partition," — one of the modes of "ac- 
quiring real estate" mentiohed in section 3. It was for the city engi- 
neer to détermine whether the proof of ownership she produced was 
sufflcient. In fact, she was the owner. When, therefore, acting on 
behalf of the city, the city engineer accepted and flled her plan of 
lots, and entered it in the original plan book of the city, Mrs. Sargent 
came under the protection of the act of February 24, 1871, as a regis- 
tered owner of the lots, and thereafter the city was bound so to treat 
her and the property she had so reported and returned. The fact is, 
there was no registry in the city engineer's office, other than that 
made by Mrs. Sargent, by which thèse municipal assessments could 
hâve been made. The deed of James Ross to Isabella M. Negley of De- 
cember lo, 1837, described a single tract of rural land. It is imma- 
terial that no entry may hâve been made at the place of the registry 
of the Koss deed Connecting it with Mrs. Sargent's registered plan. 
The registry under the act of February 24, 1871, is not intended for 
the guidance of conveyancers or title examiners. As we hâve seen 
from the cited décision of the suprême court of Pennsylvania, the 
registry has two purposes only, namely, to f acilitate the assessment of 
real estate and the collection of municipal claims on the one hand and 
the protection of registered landowners on the other hand. 

Thèse municipal liens were flled under sections 1 and 2 of the act of 
May 16, 1891 (P. L. 69), which direct that the lien shall name the 
municipal claimant, "the owner or reputed owner," shall contain a rea- 
sonable description of the property, shall state the amount claimed, 
for what improvement the claim is made, and the time when the as- 
sessment was flnally conflrmed or made. AU this was doue hère. 
The name "Mrs. S. Sargent" in the two instances, and the name "Mrs. 
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S. J. Sargent" in the otlj.er instance, was a sufBoiept designatioiirof 
ownership under tbe circumstances. i^ucli proceedings are in rem, 
and it bas been held, that, if a municipal claim désignâtes "the heirs" 
of a named décèdent as owners without naming the heirs themselves, 
it is a sufficient désignation of ownership. ilïîorthern Liberties v. 
Coates' Heirs, X5 Pa. St. 245; Beltzhoover Borough v. Beltzhoover's 
Heirs, 173 Pa. ^t. 213, 33 Atl. 1047. We see ûo reason to doubt that 
the municipal; liens flled hère were good as against Mrs. Sargent, and 
we think that ,they were equallj.jgood as against the. appellees who 
claim under her. 

The city of Pittsburg did nothing to mislead Murphy & Hamilton. 
If the latter had no actual knowledge of thèse municipal liens, they 
hâve only themselves to blâme. They took a mortgage on lots in Mrs. 
Sargent's recorded plan. Even if knowledge were not imputable 
to them otherwise, their own mortgage, in connection with the record- 
ed plan, apprised them. that their mortgagor had been the wife of S. 
J. Sargept. l^oyv, any proper search in the prothonotary's office of 
the court ofeommon pleas No. 3 of Allegheny county would hâve dis- 
closedthe two municipal liens which had beep flled on August 14, 
1894. Then the improvement of Suprême alley was patent, and Mur- 
phy & Hamilton were chargeable with knowledge that thèse lots were 
assessable for their proportion of the cost of that work, and that it 
was a statutory lien. Inquiry, which, under the circumstances, was 
a duty, would hâve revealed the pendency of the proceeding for the 
assegsment in re grading, paying, and curbing Suprême' alley, at No. 
548, February tçrm, 1895, of the CQurt of common, pleas No. 3 of Alle- 
gheny county. We are of opinion that npthing has been shown to 
invalidate or pp^tpone thèse claims of the city of .Pittsbupg. The de- 
cree of the circuit court is.reversed,: and the case is rem^nded to that 
court, with directions to overrule the exception^ to the marshal's 
return in respect to the municipal liens flled by the city, of Pittsburg 
for the improvement of Beatty street and Suprême alley, and conflrm 
said return as to them. 



EOBERTS & CO. v. CITY OF PADUCAH. 
(Circuit Court, D. Kentucky. JTune 27, 1899.) 

1. Municipal Coeporations— Mode of Proceddbb to Refund Indbbtedness 

—Kentucky Statutbs. 

There is notliing la the statutes of Kentucky rëlating to citiea of the 
third class which requires that the city council, in making provisions for 
the refunding of an Indebtedness of the city, shall proeeed by ordinance, 
rather than by resolution, and in the absence of such requlrement a reso- 
lution is a proper metiiod of procédure in such case. 

2. Same— Résolutions of Council— Mode dp Passage. 

Ky. St. § 3304, rëlating to cities of the third class, and providing that 
every ordinance, rc nhition, or measure involving an appropriation or ex- 
penditure of money shall, within three days after its "final passage," be 
engrossed and prèsented to the mayor for his approval, does not require, 
by implication, that such a resolution shall be passed at two separate meet- 
ings of the council, as is provided in case of ordlnances. 
8. Same — Contract for Sale of Bonds— Validity. 

Ky. St. § 3263, which requires that, in ail issues of bonds by a city, pro- 
vision shall be made for their rédemption at the option of the city after 
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flve years, does not render a contract by a city for a sale of bonds to be 
issued invalid on its face, as in excess of the power of the city, because 
of a provision therein tliat ttie bonds shall run for 30 years; tbe presump- 
tion being tliat the statutory requirement was an'implied condition of the 
contrax^t. 

On Demurrer to Pétition. 

Bloomfleld & Crice, for plaintiff. 
R. T. Liglitfoot, for défendant. 

EVANS, District Judge. The plaintiff, a corporation existing un- 
der the laws of the state of New York, and doing business in the city 
of New York, in its pétition, as amended, in substance allèges, among 
other things, that in 1852 the défendant subscribed for f 45,000 of the 
capital stock of the New Orléans & Ohio Eailroad Company, and there- 
after issued its bonds for |45,000, bearing interest at the rate of 6 
per cent, per annum, in payaient of the subscription, and delivered the 
bonds to the railroad company; that on the 9th day of March, 1898, 
said indebtedness was a valid and subsisting one against the défend- 
ant, which would mature and become payable on July 1, 1898; that, 
being authorized by law to do so, the défendant in 1887 subscribed for 
1100,000 of the capital stock of the Chicago, St. Louis & Paducah Rail- 
way Company, and in payment therefor duly and lawfully issued and 
delivered to the said railway company |100,000 of its bonds, dated De- 
cember 1, 1888, payable to bearer 30 years thereafter, interest payable 
semiannually at the rate of 4| per cent, per annum, but with the right 
reserved in the bonds to pay the same and accrued interest at any 
time after 10 years after date ; that the bonds, being negotiable com- 
mercial paper, passed into the hands of varions and numerous holders; 
that the défendant was desirous of refunding at a lower rate of inter- 
est the, entire indebtedness of |145,000, and ordered the same re- 
funded by a sale of its 30-year bonds, with interest thereon at 4^ 
per cent, per annum, payable semiannually; that défendant did on 
March 9, 1898, sell, and agréa and promise to deliver, to the plaintiff, 
duly and properly execu-ted, f 45,000 of its bonds, payable at 30 years, 
bearing 4J per cent, per annum interest, payable semiannually, at the 
price of par and accrued interest up to date of delivery, which was 
fixed at July 1, 1898; that défendant did sell and promise to deliver 
to plaintiff on December 1, 1898, at New York, its bonds to the amount 
of $100,000, in dénominations of $1,000 each, payable to bearer, and 
due at 30 years, with interest at the rate of 4^ per cent, per annum, 
payable semiannually, the proceeds to be used to pay the $45,000 and 
the $100,000 of the defendant's bonds outstanding as aforesaid; and 
that the contract between the plaintiff and défendant was made in 
this manner, viz. : The plaintiff, on the day of its date, made the de- 
fendant an ofEer in writing, as f ollows : 

"Roberts & Co-, #31 Nassau Street. 

"New Yorlî, March 9th, 18&8. 
"To the May or and Common Council of the City of Paducah, Ky.— Gentle- 
men: Your city has outstanding $45,000 N. O. & O. R. R. 6% bonds, subject 
to call July Ist, 1898; $100,000 C, St. L. & P. i%% bonds, subject to call De- 
cember Ist, 1898. We hereby propose to buy of the city one hundred and forty- 
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five thousanfl. ($145,000) dollars of bonds to be issued to refund same. Said 
refundlng bonds to be dated when issued; to mature thlrty years from date; 
to bear four and one-quarter im) per cent. Interest per annum, evidenced 
by semia-nnual coupons.. Principal and Interest to be payable in New Yorli. 
Said bonds to be issued on lithograplied blanks, and to be of tlie dénomination 
of $1,000 eaeb. We agrée to pay for same par and accrued interest, or at that 
rate; tbat is, for each one tliousand dollar bond we will pay one tliousand dol- 
lars, and whatever interest may hâve accrued upon ttiat amount from date of 
bond to date of delivery to us. Said bonds to be delivered to us, or to our 
assigns, in New Yorlj City; delivery to be made as follows: $45,000 tliirty- 
year 4%% refunding bonds on July Ist, 1898; $100,000 tliirty-year 4%% re- 
funding bonds on December Ist, 1898. Tlie proceeds of said refunding bonds 
to be deposited by tlie city as a spécial trust fund, to be used in payment of 
bonds to be refunded, and for tbat purpose only. Legality and regularity of 
refunding bonds, ail papers pertaining to same, and the détails of refunding, to 
be approved by our attorneys. The city council pledging itself to pass, and 
the mayor agreeing to sign, ail ordlnances necessary to tlie issue of such re- 
funding bonds and the completion of such refunding; also, to furnish our at- 
torneys with certitied copies of ail papers necessary to establish the legality 
Df said refunding bonds. ïhe city cmincil agreeing to pass a resolution to set 
aside as a sinking fund the $220,000, par value, of railroad stocks owned by 
the city; said sinking fund to be carried as an offset to the city debt, and the 
proceeds of each block of stock, when sold, to be held as a fund for the re- 
tirement of the outstanding bonds. We agrée to furnish the necessary blank 
bonds without cost to the city. Acceptance of this proposition by resolution 
of the city council shall constitute a contract between the city and ourselves 
for the performance of the respective obligations herein referred to. 

"Koberts & Co." 

The plaintiff also states: That défendant, by its mayor and com- 
mon council, passed the following resolution : 

"Be it resolved by the common council of the city of Paducah, Ky., that 
the proposition of Eoberts & Company, of New York, for the purchasQ of one 
hundred and forty-five thousand ($145,000) dollars of refunding bonds to be 
Issued by the city of Paducah in the manner and form, and upon the basis, 
set forth in said proposition,— that is, the payment of par and accrued interest 
for thirty (30) year four and one-quarter (4%) per cent, refunding bonds,— be, 
and the same is hereby, accepted; and the mayor of said city is hereby in- 
structed to sign an acceptance of said proposition for and on behalf of said 
city, and the city clerk is Instructed to attest the exécution thereof by the cor- 
porate seal and his signature. 

"Adopted March 9th, 1898. . W. H. Patterson, 

"[Seal.] Council Clerk of the City." 

And that, pursuant to said resolution, the mayor accepted the ofler 
of the plaintiff, in writing of the follovs'ing ténor: 

"Under and by virtue of the foregoing resolution adopted by the common 
council of the city of Paducah at its meeting held in the council chamber on 
the 9th day of March, 1898, I, James M. Lang, as mayor of the city of Pa- 
ducah, hereby accept the foregoing proposition of Koberts & Company, for and 
on behalf of said city. 

"Dated at Paducah, Ky., this 9th day of March, 1898. 

"James M. Lang, 
"[Seal.] As Mayor of the City of Paducah, Ky." 

The plaintiff further allèges: 

"That the défendant city of Paducah, by its mayor and common council, 
received said offer of plaintiff to purchase said bonds, as set out in plaintifC's 
pétition, and défendant, the city of Paducah, by its mayor and common coun- 
cil, did on the 9th day of March, 1898, duly accept plaintifC's ofCer, and did sell 
and agrée to deliver to plaintiff its $45,000 of bonds on July 1, 1898, and its 
$100,000 of bonds on December 1, 1898, at the priée and accordlng to the terms 
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of plaintiff's offer therefor. That the défendant, city of Paducah, on the 9th 
day of March, 1898, by its resolution, in writing, duly and regularly passed 
and adopted by Its mayor and common council at its meeting of said mayor 
and eommon coimcil at its council chambers, in the city of Paducah, Ky., 
accepted said offer, and ail the terms thereof. That the said resolution was 
duly passed and adopted by the mayor and common council on a call of the 
yeas and nays, and by a vote of over two-thirds of ail the members of the 
common council voting yea therefor, ail the members of the council being 
présent and voting unanimously for said resolution, accepting plaintiff's offer 
as aforesaid; and said resolution so passed by the common council was signed 
and approved by the mayor of the city of Paducah at the time, and was duly 
and regularly spread on the journal and proceedings of said council, and was 
duly and properly signed and approved by the mayor of the city of Paducah; 
and the said mayor and common council caused said resolution to be certlfled 
by the clerlv of the common council under the seal of the city, and the said 
mayor, for and on behalf of said défendant, as directed by said resolution, 
signed and accepted same, as set out In terms in the plaintiff's pétition. Plain- 
tiff States that said resolution accepting plaintiff's order, and selling to plain- 
tifE said bonds as aforesaid, was certified by the mayor and elerk, and deliv- 
ered to plaintiff, and the plalntiff recelved same, and the sale of said bonds 
by the défendant to plaintiff was thereby complète and absolute, and plaintiff 
in good faith proceeded to carry out its contract, and the défendant, city of 
Paducah, dellvered, about the time required for delivery, and the plaintiff re- 
celved from the city of Paducah, its $45,000 of bonds, paying the city its 
$45,000 therefor; but as to the one hundred $1,000 bonds agreed and contracted 
to be delivered on December 1, 1898, by the défendant to plaintiff, the city 
failed and refused to deliver same, or any part thereof, although by plaintiff 
demanded of défendant at the time, and still fails and refuses to deliver said 
bonds, or any of same, to plaintiff. Plaintiff states, after it purchased of de- 
fendant said one hundred $1,000 bonds, on the 9th day of March, 1898, actlng 
in good faith on défendant' s promise and agreement to deliver same to plain- 
tiff, in the city of New York, N. Y., on the Ist day of December, 1898, it placed 
and sold said one hundred $1,000 bonds for the market priée at the time, to 
be delivered, $109,915; that this was the market value of said bonds at said 
time and place where défendant contracted to deliver same; that the market 
value of said bonds on the Ist day of December, 1898, was $109,915 at the time 
and place défendant contracted and faithfuUy promised and agreed to deliver 
same to plaintiff, and this was the prlce and sum said bonds were sold for by 
plaintiff; that the différence between the purchase price of said bonds and 
the market price thereof, at the time and place of delivery, was $9,915; and 
that, by reason of defendant's failure and refusai to deliver said bonds as it 
agreed and contracted to do, the plaintiff has been damaged in the fuU sum 
of $9,915." 

The défendant has flled a gênerai demurrer to the pétition as 
amended, and very important questions are raised, with which the 
court has had some difflculty. They dépend for their détermination 
upon the provisions of article 4 of chapter 89 of the Kentucky Statutes, 
concerning cities of the third class, one clause of which (section 3256) 
provides that the article "shall be liberally construed by the courts." 
It may aid in the investigation of the questions raised to ascertain — 
First, what the city agreed to do in this instance ; second, whether it 
made the agreement in such a manner as to be binding upon it, if au- 
thorized by law; and, third, whether what was doue was within the 
lawful power of the city. 

Upon the ârst question the writings themselves leave no doubt. 
The city agreed to issue and sell to plaintiiî its bonds, at par and in- 
terest, in the manner and upon the conditions set forth in the written 
offer of March 9, 1898. And it may be assumed that there was a 
laudable désire on the part of the city to ref und its indebtedness at a 
95 F.— 5 
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loTver rate of interest, and that the agreement made was for the pur- 
pose of accomplisMng that object. 

TJpon the second point it is insisted by défendant that the statute 
requires that everything done by the city which involves the expendi- 
ture of money must be done, and that it can alone be done, by an 
"ordinance" passed by the common council at each of two diiîerent 
meetings, and that the attempt to do it in this instance by "resolution" 
passed only at one meeting of the common council cannot bind the 
city. It is true that section 3279 does provide that "no ordinance" 
shall take effect or be binding ùhless passed in that manner, but the 
court reads nowhere in the article referred to any requirement that ex- 
penditures of money by the city, or provision for funding the city's 
debts, shall be made by ordinance only. Indeed, no spécial way of 
acting in such a case is pointed out. Section 3290 authorizes the city 
to pass ordinances for 40 différent and important governmental pur- 
poses,-^such, for example, as régulations for imposing license taxes, 
and otherwise raising revenue, for the making of street improvements, 
etc., but in no way mentions the législative manner of merely provid- 
ing for paying the city's debts or expending its money. Although 
authorizing in several ways the issue of bonds, the statute nowhere 
limits the proceeding for doing so to "ordinances," as distinguished 
from "resolutions." On the çontrary, section 32G5 vests ail législa- 
tive power in the common council, and section 3284 reads as f ollows : 

"Subject to the limitations imposed by the constitution and this act the council 
shall hâve the power to contract debts, and to borrow money and issue bonds of 
the city therefor, and to control the finances and property of tlie city. The 
common council shall also hâve the power to issue bonds in renewal of any 
bonds theretofore lawfully issued,' and to fund any floating indebtedness of the 
city lawfully contracted. No bonds of the city shall be sold below par." 

It may properly be said in this connection that the only part of the 
State constitution which seems to hâve any pertinency to the discus- 
sion of the demurrer (however much sections 157 and 158 may possibly 
become important in subséquent stages of the case) is section 162, 
which provides that: 

"No coimty, city, town or other niunicipaUty, shall ever be authorized or 
permitted to pay any claim created against it, under any agreement or contract 
made without express authority of law, and ail such unauthorized agreements 
or contracts shall be null and void." 

The demurrer admits that défendant on March 9, 1898, owed the 
1145,000 outstanding bonds described in the pleadings, and desired to 
refund them. It also admits that the mayor signed and afflxed his 
officiai seal to the resolution passed in this instance, which was at 
least meant to begin an attempt to provide for the desired refunding, 
and also that the resolution accepting the plaintiff's offer was passed 
by the council by a viva voce vote, as thèse two acts were required, 
respectively, by sections 3242 and 3275 of the statutes. 

The most strongly urged contention, however, of the défendant, is 
based upon what it insists is the proper construction of section 3304, 
which requires that: 

"Every ordinance and every resolution, or measure, appropriating or involv- 
ing the expenditure of money, and every grant of any license or privilège or 
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franchise shall, within three days after its final passage, be correctly and 
legibly engrossed by the clerk and presented to the mayor for his approval." 

It is insisted that the use of the words "final passage" necessarily 
means the requirement of a second passage by the council. The con- 
tention is probably correct, se far as it applies to "ordinances," and to 
instances where the common council acts upon the subject through the 
means of an ordinance; but it seems to the court that the council 
can act upon the subject either by resolution or ordinance, and that in 
the former case the words "final passage" mean no more than the 
single word "passage" would mean. When the phrase is construed in 
référence to the différent things referred to, namely, ordinances and 
resolutions, in connection with the other provisions of the statutes, 
its meaning présents no difflculty. Its meaning, however, cannot be 
expanded so as to require that a mère resolution shall be passed at 
two différent meetings before it can be presented to the mayor, noth- 
ing else in the statute indicating any such purpose upon the part of 
the législature. 

From thèse considérations, it seems to the court entirely clear that 
it is compétent for the common council of a city of the third class to 
act, upon the matters presented by the plaintifl's proposition, either 
by ordinance or by resolution, at the option of the council. The 
authorities, as well as the reason of the thing, seem to make clear the 
distinction that upon ail matters providing permanent rules for the 
good government of the city, and particularly upon the 40 différent 
subjects mentioned and provided for in section 3290, the common coun- 
cil should act by ordinance, and, indeed, that it is at liberty to act in 
that manner in regard to ail matters of importance; but, where there 
is nothing in the statute requiring it, it is not limited to ordinances in 
législative enactments in regard to other matters, — ^particularly in 
emergencies where a single thing is to be provided for, or where it 
regards more expéditions measures as being necessary or proper. See 
Title "Ordinance," 17 Am. & Eng. Enc. Law, and the authorities there 
collected. 

It remains only to be seen whether what was in fact done in this 
instance was within the lawful power of the city, under a proper con- 
struction of the statutes. It is objected that the agreement is vitiat- 
ed by either one of two of its provisions, namely, those wliich require, 
respectively, that the bonds and papers shall be approved by the plain- 
tiff's counsel (which seems to the court to be but a reasonable condi- 
tion), and that the bonds shall run for 30 years, whereas section 3263 
expressly requires that, in ail issues of bonds by the city, provision 
shall be made for their rédemption at the option of the city after 5 
years. This objection does not seem to the court to hâve much force 
as coming from the défendant, which, in issuing the bonds, would be 
compelled to follow and observe the provisions of that section ; and it 
is fairly to be inferred, at least upon demurrer, that, while using gên- 
erai terms, the parties contracted with référence to that provision of 
the statute which thereby became a necessary élément of their agree- 
ment. If bonds issued under such an ordinance as that section of 
the law requires were tendered in discharge of the agreement, and 
were refused by the plaintiff, an important question might arise, which 
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does pot now concern défendant. It seems to the court, therefore, 
that there was authority upon the part of the city to agrée upon the 
essential things embraced in the contract sued on. 

Another clause of the plaintiff's proposai, not much if at ail noticed 
by counsel, may become of much more importance in the progress of 
this litigation. It is the one which pledges the common council to 
pass, and the mayor to sign, ail ordinances, etc., necessary to carrj' 
out the agreement. The effect of this provision, in connection with 
the diflficulty, if not impossibility, of making actual sales to third per- 
sons of unissued bonds, or of bonds the existence of which was so far 
in the future and dépendent upon so many contingencies as thèse 
were, and the diificulty of having a "market price" for them under 
the circumstances 6t this case, and whether they were, in fact and in 
the proper sensé, renewal bonds at ail, although there was a pledge 
made to use the proceeds of their sale to pay oiï existing debts, may 
hereafter develop very important, not to say troublesome, questions, 
as to the measure of damages; but on the demurrer, which assumes 
ail the plaintiff's allégations to be true, it seems to the court that at 
least a cause of action is stated, whatever may hereafter turn out to be 
the proper criterion of damages for a violation of the agreement. And 
it should not be altogether overlooked that there was no trouble made 
by the city about the |45,000 lot of bonds, where the réduction in inter- 
est was considérable, though there has been as to the others, in which 
there was only one-fourth of 1 per cent, per annum réduction. The 
demurrer to the pétition as amended is overruled. 



FETTERS V. UNION TRACTION CO. 
(Circuit Court, E. D. Pennsylvania. June 27, 1899.) 

No. 88. 

TBIAL — JUDGMBNT NOTWITHSTANDIKG VERDICT. 

Wliere there is any évidence creating a conflict as to a material question 
of fact, the case eannot be withdrawn from the jury, nor can a Judgment 
Ije rendered notwithstanding the verdict. 

On Motion by Défendant for Judgment on Point Eeserved. 

James M. Beck, for plaintiff. 
Thomas Leaming, for défendant. 

McPHEESON, District Judge. The defendant's argument puts 
f orward ail that can be profltably said in support of the motion for 
judgment notwithstanding the verdict, but it has failed to convince 
me that the motion should prevail. I am stlU of opinion that the 
opening of the protective platform was the defendant's act, and that 
the défendant was bound to restore it to its original condition withiu 
a reasonable time. This presented a question of fact, and if there 
was évidence that the injury was caused by the failure thus to 
restore it the question couïd only be answered by the jury. I hâve 
examined the notes of testimony carefully, and think that sufiScient 
évidence was offered to justify the jury in concluding that the injury 
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was caused either by the stringer falling through the opening, or 
by the stringer breaking tbrough the platform after it had been 
disarranged and weakened by the défendant'» act. If it was caused 
by a fall through the opening, I do not underetand the défendant io 
deny that liability may exist, if the terms of the contract do not 
prevent recovery. The présent motion is mainly based upon the 
allégation that the uncontradicted testimony shows the injury to 
hâve been caused by the stringer breaking through a part of the 
platform that had not been disturbed at ail, and therefore had not 
been weakened by the défendant'» act. Upon this point there is, 
no doubt, some évidence from which such an inference can be drawn. 
But I think it is a mistake to suppose that there is no other testi- 
mony leading to a différent conclusion. For example, the platform 
was only about 18, or perhaps 23, feet from the point where the 
stringer began its descent. \^^lether the stringer could gather suffi- 
cient momentum in a descent of 23 feet to crash through an inch 
board is certainly a matter which a jury alone could détermine. 
One witness thought it could not gather such momentum. He also 
said that the platform wae strong enough to hold flve or six men. 
Concerning the condition of the platform, several witnesses testified 
as follows: 

"It was torn up at a number of places. You could see daylight ail through 
it. * • * The boards appeared to be moved around différent ways. We 
could see light ail through it. They appeared to be shifted ail around. * * * 
It appeared to me to be an opening ail the way across the stack, about the 
width of the board,— that is, the largest opening,— and numerous openings 
through the stack. * * • A number of openings and holes. It was ail 
over full of holes, like it was moved around,— thèse boards had been moved 
around. * * * The opening * * * was the full length of the flooring, 
and appeared to be about a foot wide. There were several other smaller open- 
ings in the flooring. * * * Eight after the accident, I went in and looked 
up at it, and several holes in the platform. * * * xhe board in the center 
had been removed, to make the opening for this Une to go through, and then 
the hole also where the timber came through. * * * i gaw an opening 
through the center, V-shaped, and right north of that opening was another 
sniall opening, probably six inches or so away." 

There is other testimony also. Some witnesses heard a crash; 
others did not. Some said there was much noise in the stack; one 
apparently said there was little or none, when the accident hap- 
pened. Without further détail, I think I hâve referred to enough 
of the évidence to show that there was a conflict concerning the con- 
dition of the platform and the path of the stringer, and that the 
testimony was not uncontradicted upon this point. I do not see 
how the case could hâve been taken from the jury. The motion is 
refused, and judgment is directed to be entered upon the verdict 
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JARMAN V. KNIGHTS TEMPLARS' & MASONS' LIFE INDEMNITY CO. 

OP ILLINOIS. 

(Circuit Court,. W. D. Missouri, W. D. June 26, 1899.) 

No. 2,341. 

1. Constitution AL Law— Impairmbnt op Contbacts— Life Insurance Poi-icieb. 

ïlie statute of Missouri (Rev. St. 1889, § 5855), providing tliat suicide 
shall not be a défense to afly policy of life insurance unless it was con- 
templated by tlie insured at ttie time of hls application, is not one relating 
to the remedy, but enters into the considération, and becomes a constitu- 
ent part of every policy of insurance to which it applies; hence such poli- 
cies are within tlie provision of the fédéral constitution agalnst tbe im- 
pairment of contracts, and cannot be affected by a subséquent repeal of 
the statute. 

2. LiPK Insurance— MissouKi Statutes. 

The act of 1887 (Rev. St. Mo. 1889, § 5869), relating to foreign Insurance 
companies, which provlded that life insurance companies ' doing business 
on the assessment plan, and vv'hich complied with the act, should not be 
subject to the gênerai insurance laws of the state, did not repeal the prior 
statute (Rev. St. 1889, § 5855), cutting off défenses on the ground of sui- 
cide, nor was it rétroactive, but It merely exempted assessment companies 
from the opération of such statute as to pollcies thereafter issued and while 
section 5869 remained in force. 

3. Same— Assessment Companies — Efpect of Change in Constitution. 

A policy of life insurance issued by an assessment company provided for 
the payment to the widow or heirs of the insured, on his death, of a certain 
sum, together with the amount of ail assessments paid by him duriug his 
lifetime. The application, which was made a part of the policy, contained 
this provision: "I further agrée, If aqcepted, to abide by the constitution, 
rules and régulations of the company as they now are or may by the con- 
stitution be changed hereafter." Held, that such provision could not be 
construed to authorize the company to reduce the amount payable, under 
the terms of the policy, by an amendment of its constitution striking out 
the provision for paying back the assessments paid by a policy holder on 
his death, but that such an amendment could hâve only a prospective opér- 
ation. 

This was an action on a life insurance policy, tried to the court 
without a jury, by stipulation of the parties. 

Harber & Knight, for plaintifE. 

Saml. B. Huston, Alex. B. Huston, and Hervey B. Hicks, for de- 
fendant. 

PHILIPS, District Judge. This case was submitted to the court 
without the intervention of a jury, on the agreed stateinent of facts, 
with some additional évidence; and the controversy, briefiy stated, 
grows out of substantially the following state of facts: The défend- 
ant is a life insurance company, doing business on what is known as 
the "assessment plan," by which it issues policies of insurance to 
Masons who become members of the company on application. In 
1885 it issued a policy to John P. Jarman, whereby, in case of death 
and proof thereof, it promised to pay to his wife, or children, or heirs, 
in the order named, the sum of $5,000 and ail assessments paid to 
the company by the assured. In 1898 the assured died by a gunshot 
wound inflicted by himself while insane. This suit is brought by 
his wife to recover on the policy. The principal matters of défense 
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iiiterposed by the défendant are: (1) That the policy exempts the 
défendant from liability for death resulting from an act of suicide; 
and (2) if it should be held by the court that said provision of the 
policy was void, under the statute of Missouri in force at the time 
of the issue of the policy declaring that the fact of suicide should 
be no défense to a suit on a life policy, then the défendant is not re- 
quired to pay to the plaintiff the sum of ail the assessments paid in 
by the assured during his lifetime, for reasons which fully appear 
in this opinion. 

The first question, therefore, for décision, arising on the facts and 
évidence submitted, is, does the fact that the insured died by his own 
hand defeat the right of recovery on this policy? At the time of the 
issue of the policy,— which, admittedly, was a Missouri contract, — 
the f ollowing provision of the Missouri statute was in force : 

"lu ail suits upon policies of insurance on life hereafter issued by any life 
Insurance company authorized to do business in this state, it shall be no défense 
that the insured committed suicide, unless it shall be shown to the satisfaction 
of the court or jury trying the cause, that the insured contemplated suicide at 
the time he made his application for the policy, and any stipulation in the 
policy tothe contrary shall be void." Section 5982, Rev. St. Mo. 1879; section 
5855, Rev. St. Mo. 1889. 

The language of the statute is comprehensive. It applies to ail 
"policies of insurance on life hereafter issued by any life insurance 
company doing business in this state." On a life policy issued by 
this same défendant tried in this court, it was distinctly held by 
Judge Galdwell, on the circuit (Kerry v. Indemnity Co., 46 Fed. 439), 
that this company at the time in question was engaged essentially 
in life insurance business, and nothing else. This ruling was afiQrmed 
bv the court of appeals. 1 C. C. A. 561, 50 Fed. 511. It was as dis- 
tinctly further held in this case that said section of the Missouri 
statute applied to such policies, and eut off the défense of death by 
suicide. The policy sued on in that case was issued in 1885, and the 
act of suicide was committed in November, 1889. As in the case at 
bar, the act of suicide was subséquent to the enactment of the statute 
of 1887, now section 5869, Rev. St. Mo. 1889, relied on by défendant 
to avoid the opération of said section 5855. Said act of 1887, after 
directing that ail insurance companies doing business in the state 
should make certain returns to the insurance department touching 
the state of its affairs, and subjecting it to Visitation and examination, 
contained the f ollowing clause: 

"And ail such foreign companies are hereby declared to be subject to, and 
required to coiiform to, the provisions of section 5912 of the Itevised Statutes 
of Missouri of 1889: provided, always, that nothing herein contained shaJI 
subject any corporation doing business under this article to any other provisions 
or requirements of the gênerai insurance laws of this state, except as distinctly 
herein set forth." 

The only feature which, in this respect, differentiates the Berry 
Oase from this, is the fact that in the former it did not appear from 
the évidence that the défendant company had ever complied with 
the provisions of the act of 1887, or that it was doing business in 
Missouri under the requirements and liabilities imposed by thé act; 
while in the case at bar it does appear that, in 1888, the company corn- 
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plied with said statute, attempting to do business in the state on the 
assessment plan. 

It is to be conceded to défendant that, as to policies issued on the 
assessment plan, subséquent to the ^tatute of 1887 and prior to 1897, 
said section 5855, denying the défense of suicide, does not apply. 
Haynie v. Indemnity Co., 139 Mo. 416, 41 S. W. 461. The policy in 
tlie Haynie Case was issued in 1888, and the insured committed sui- 
cide in 1893. It is on said act of 1887 that the defendant's counsel 
hâve builded a most elaborate argument, on the assumption that this 
act superseded and repealed the provisions of said section 5835 in 
respect of assessment companies, and therefore the rights of the par- 
ties in this action are to be determined as if said section 5855 liad 
been expunged from the statutes at the time the cause of action arose 
in this case. In support of this contention, reliance is placed upon 
rulings aliin to that in Ewell v. Daggs, 108 U. S. 143, 2 Sup. Ct. 
408, which was, in effect, that when the right of a party to a given 
contract to avoid it on the ground of a statutory enactment based 
upon the declared public policy of the state, where such right per- 
tains rather to the remedy than an essential élément of the contract, 
inducing its exécution, may, by subséquent act of the législature, be 
entirely taken away, the parties are remitted to the terms of the 
contract as expressed on its face. Judge Shiras, who wrote the 
opinion of the court of appeals in the Berry Case, declined to pass 
afflrmatively upon the correctness of this contention, because it did 
not appear from the record before him that the company had com- 
plied with the provisions of the act of 1887, entitling it to plead 
exemption from the opération of said section 5855. But it is quite 
apparent from the trend of his observations that the inclination of 
his mind was against the contention of the défendant, if the requisite 
facts had appeared. In that connection he said: 

"Before this question can arise, it must be made clear tliat the législature 
o£ the state intended to repeal, by the act of 1887, the provisions of section 
5982 (now section 5855), in its applications to policies previously issued by com- 
panies doing business under the assessment plan; and, in our judgment, the 
intention to repeal the section in this partlcular is not made clear. In. the flrst 
place, the législature of Missouri has not repealed section 5982 (now section 
5855). It is still the law of the state that companies engaged in the business 
of life Insurance shall not be permitted to exempt themselves from liability 
for death by suicide, not contempiated when the application for its Insurance 
is made." 

His assertion was correct. The act of 1887 only exempted assess- 
ment companies from the opération of section 3855. In other words, 
it only suspended its opération in its application to assessment Insur- 
ance companies; and, in view of the gênerai law, and especially of 
the constitution of Missouri, the act of 1887 only had, and could only 
hâve, a prospective opération, and in no degree affected antécédent 
policies issued by such companies. 

Counsel misconceive the character of section 5835. It is something 
more than a mère déclaration of the state as to its public policy 
prohibiting such contracts, and affecting merely the remedy, which the 
législature might at will revoke, leaving in force the provisions of a 
policy that an act of suicide could be pleaded to defeat recovery 
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thereon. On the contrary, this statute became a constituent élément 
of the contract itself between the parties, constituting a part of the 
considération for entering into the contract. In contemplation of 
law, it was the same as if it had been written into the face of the 
policy, that, in case of suit to enforce the payment of a stipulated sum, 
the défendant should not plead thereto that the insured committed 
suicide, unless it should be shown that the insured contemplated sui- 
cide at the time he made his. applicataion for the policy, and any stipu- 
lation in the policy to the contrary should be void. Judge Dillon, 
in White t. Insurance Co., 4 Dill. 177, Fed. Cas. îfo. 17,545, speaking 
of another section of this same statute respecting the effect of mis- 
representations made in obtaining or securing the policy, said: 

"We are of opinion tliat policies of insurance issued and delivered in Missouri, 
after that act tooli elCect, fall within its prospective opération, and, as to such 
policies, thie act is to be treated as if incorporated tlierein. * * * The gên- 
erai rule is that the laws in existence are necessarily referred to in ail contracts 
made under such laws, and that no contracts can change the law." 

This same principle was announced by Chief Justice Sherwood in 
State T. Berning, 74 Mo. 87: 

"For whatsoever the law annexes as the incident of a contract, whether 
granting a privilège or announcing a prohibition, is as much part and parcel 
thereof as though written therein or indorsed thereon." 

See, also, Eeed v. Painter, 129 Mo. 680, 31 S. W. 919. 
Again, in the récent case of Cravens v. Insurance Co., 50 S. W. 
519-524, the suprême court say: 

"Being a Missouri contract, the statute then in force, with respect to the 
subject-matter of the contract, entered into and became a part thereof as 
much so as if copied therein." 

We may conclude this part of the discussion by the application 
of the appropriate language of Mr. Justice Gray in Society y. Cléments, 
140 U. S. 233, 11 Sup. et. 825, which went from this court: 

"The statute is not directory ouly, or subject to be set aside by the company 
with the consent of the assured, but it is mandatory, and contrôla the nature 
and terms of the contract into which the company may induce the assured to 
enter." 

The provisions of section 5855 being a constituent part of the con- 
tract of insurance, it would not hâve been compétent, even had it so 
attempted, for the législature ta destroy the protecting provisions of 
this statute by a subséquent repeal thereof (which it does not attempt 
to do), as it relates to antécédent policies of insurance; this, for the 
obvious reason that the constitution of the United States prohibits 
the States from passing any law impairing the obligation of contracts. 
As said in McCracken v. Hayward, 2 How. 612: 

"The obligation of a contract consists in Its binding force on the party who 
makes it. This dépends on the laws in existence when it is made. Thèse are 
necessarily referred to in ail contracts, and forming a part of them, as the 
measure of obligation to perform them by the one party and the right acquired 
by the other. * * * if any subséquent law afCect to diminish the duty, 
or to Impair the right, it necessarily bears on the obligation of the contract, in 
favor of one party to the injury of the other; hence any law which in its op- 
ération amounts to a déniai or obstruction of the rights accruing hy the con- 
tract, though professing to act only on the remedy, is directly obnoxious to the 
prohibition of the constitution." 
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The act of 1887 was not rétrospective in its opération. "It is a 
Sound rnle of construction that a statuts sliould bave a prospective 
opération only, unless its terms show clearly a législative intention 
that it should operate retrospectivelj. And some states hâve deemed 
it just and wise to forbid such laws altogether by their constitution." 
Cooley, Const. lim (5th Ed.) 456. Tbe constitution of Missouri (arti- 
cle 2, § 15) déclares "that no ex post facto law, nor law impairing the 
obligation of contracts, or rétrospective in its opération," etc., "can 
be passed by the gênerai assembly." 

But what is still more fatal to the position of défendant is the 
fact that in March, 1897, the législature of Missouri (Laws Mo. 1897, 
p. 130) repealed said act of 1887 (section 5869 af oresaid of the Eevised 
Statutes of Missouri of 1889), and expressly subjected Insurance com- 
panies on the assessment plan to the provisions of said section 5855; 
thus clearly showing the législative construction that, by the act 
of 1887, said section 5855 was not repealed, but such companies were 
only for the time being exempted from its opération. Clearly enough, 
the mère repeal of said act of 1887 would hâve remitted such Insur- 
ance companies, and such policies of insurance as the one in ques- 
tion, to the opération of section 5855, without the afQrmative provi- 
sion expressly applying it to such companies. The effect, therefore, 
of this act of 1897, was to place this contract of insurance in the 
précise attitude in which it stood in 1885, when the. pôlicy was issued, 
and would avail this plaintiff, the death of the assured occurring sub- 
séquent to the act of 1897. At ail events, it effectually meets the 
argument of counsel. If the act of 1887 was a recall of the public 
policy of the state respecting such companies, as declared in said 
section 5855, this public policy was reasserted by the act oî 1897. In 
this respect the facts of the case are essentially différent from that 
class of cases çited by counsel in which the statutes in question 
had been repealed. The resuit is that the first question arising on 
this record must be answered in the négative. 

The remaining question for considération is as to the amount of 
recovery on this policy. On its face, the policy provides that, within 
00 days after notice and proof of death, the company will pay the 
widow, children, etc., in the order named, the sum of $5,000, and ail 
money paid by the assured in assessments, subject to the limitation 
as to the amount of such payment provided in section 1 of article 7 
of the constitution of the company, printed on the back of the policy, 
which section is as foUows: 

"ITpon due notice and satisfactory proof of death of a member of this com- 
pany, the board of dlrectors shall, within 60 days, pay the wldow, children, 
or heirs of the deceased member (and In the order named, unless otherwlse 
ordered by the member during his lifetime or In hls will) the amount set forth 
In the deceased member's policy of membership: provided, that the policy or 
membership for $5,000 shall be good for ail money in the death fund arising 
from one assessment, provided It shall not exceed $5,000, and ail money pald 
on the policy In assessments." 

It is admitted by the agreed statement of facts that, at the time 
of the death of the deceased, he held a policy in the company for |5,000, 
and that the assessments paid by him amounted to |811.83. Clearly 
enough, therefore, without something more, the amqunt of recovery on 
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this policy would be $3,000. plus the sum of the assessments thereon, 
to wit, $811.83, with interest at 6 per cent, per annuin from the 28th 
day of November, 1898, the day agreed upon when the right of action 
acci'ued. To avoid this conclusion, the défendant invokes the foUow- 
ing, found in the application of the assured for membership: "I 
further agrée, if accepted, to abide by the constitution, rules, and régu- 
lations of the Company, as they now are or may by the constitution 
be changed hereafter." The application further stated that "the appli- 
cation on which this policy is issued is made a pari of this policy by 
référence thereto." It is claimed by défendant that, in pursuance of 
the authority thus conferred upon it by the assured, on the 8th day 
of January, 1889, the board of directors amended section 3, art. 4, 
of the constitution, so as to read: "Policies of membership may be 
issued upon a basis of beneflts ranging in amounts to flve thousand 
dollars and ail money paid in assessments upon the policy for the ûrst 
flve years;" and sections of article 7 were amended in conformity 
thereto,— by which amendment the amount of assessments to be 
returned to the beneflciary on the death of the assured was only "for 
the first flve years," instead of ail the assessments paid by the as- 
sured, as provided in this policy. So that, under this amendment, 
the amount of assessments to be refunded would be $192, instead of 
$811.83, as provided on the face of the policy. Having experimented 
with this change, in January, 1898, the board of directors took an 
additional long step in the same direction, by striking ont entirely 
the provision for paying back assessments, under which défendant 
claims it is relieved from paying this plaintiiï any assessments col- 
lected from the assured. 

The question to be decided is, was it reasonably within the contem- 
plation of the parties, in executing the contract of Insurance, that 
such changes might be made, in the régulations and constitution of 
the Company by its board of managers, as to actually diminish the 
amount agreed to be paid to the wife, children, or heirs of the as- 
sured on liis death? It has been fltly said that common sensé and 
good faith are the leading characteristics of ail interprétations of 
contracts. If the board of directors was authorized to go thus far, 
where is the boundary line to be placed beyond which it may not go 
in cutting down the value of the policy? If the extent of such dim- 
inution rests absolutely in the discrétion or judgment of the gov- 
erning board, it can as well say that the company will pay to the 
wife or children only $4,000 or a less sum on the death of the assured. 
Such a construction is so at variance with the conception of an honest 
mind as to challenge its correctness. Perceiving the force of this 
suggestion, counsel for the company place their ultimate argument 
upon the ground that the proper limitation of such amendments is 
the dividing line between what is reasonable and what is unreason- 
able. It must readily occur to the judicial mind that such ground 
is dangerous quicksand; for the jury or court, whichever might be 
called upon to détermine this question, would be in danger of making 
for one or the other or both of the parties to this policy a contract 
upon which their minds never met. This is fltly illustrated by the 
l'easoning of counsel whereby the amendment of 1889 is justifled in 
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reducing the recovery for paid assessments to those paid within the 
first flve years; and, by the same process of reasoning, the amend- 
ment of 1898 is justifled, whereby the whole provision of the contract 
allowing recovery of any assessments whatever is wiped out. And 
it is not clear to the average mind why the same specious logic might 
not be employed to justify an amendment whereby, instead of paying 
the sum of $5,000, only |4,000 should be paid, on a like assumption. 
that such réduction of liability would lessen the amount of assess- 
ments made upon the assured to meet such losses, and would produce 
greater equality among the policy holders who received their policies 
prior and subséquent to such amendments, and further strengthen 
the flnancial basis on which the institution rests. There is great 
common sensé in the utterance of the court in Walsh v. Hill, 38 Cal. 
481, that, "in the construction of written instruments, we bave never 
derived much aid from the technical rules of the books. The only rule 
of much value — one which is frequently shadowed forth, but seldom, 
if ever, expressly stated in the books — is to place ourselves as nearly 
as possible in the seats which were occupied by the parties at the 
time the instrument was executed; then, taking it by its four corners, 
read it." The underlying vice of defendant's argument is that the 
assumed methods of working out the conception of Insurance experts 
for better sustaining the business of the company is a reflnement 
which could not be said to hâve been in the reasonable expectation 
of the policy holder at the time he was induced to take his member- 
ship. On the face of the policy, he was assured that, in the event 
of his death, his wife or children would receive |5,000 and ail the 
sums he might pay in by way of assessments. And it may well be 
imagined how this provision was made attractive to Mr. Jarman by 
the persuasive tongue of an Insurance soliciter; for, on its face, the 
allurement was held out to him, not only that his family should re- 
ceive |5,000, but that whatever assessments should be imposed upon 
him to raise the necessary funds for paying other losses would be 
returned to his family. No such possibility was apparent or stated 
to him by the agent of the company as is sought to be worked out by 
the experts to justify either of said amendments. No such amend- 
ments had ever before been made to the constitution of this company, 
and the conception even of the experts of the company came four 
years later. As was said by the suprême court of this state: "It is a 
rule of construction that the promisor is bound according to the sensé 
in which he apprehended that the promisee received his proposition." 
Bruner v. Wheaton, 46 Mo. 363. And, while the rule may at times 
be abused in its application, it certainly is a correct one, as applied 
to this instance, that the application for the policy of Insurance having 
been drawn by astute counsel of the company, who study with care 
to make it favorable to the cOmpany, and empioy technical terms un- 
familiar to the assured, "it is only a fair rule which the courts bave 
adopted to résolve any doubt or ambiguity in favor of the insured 
against the insurer." It is not too much to say that, at the time this 
company so amended section 3, art. 4 (to which sections 1 and 4 of 
article 7 were made to conform), its directors had no thought that it 
had any rétroactive eflect. The language is : "Policies of membership 
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may be issued upon a basis of benefits, ranging in amount to $5,000, 
and ail money paid in assessments upon the policy for the flrst flve 
years;" that is, future policies may be so issued. As already laid 
down in this opinion, ail statutes and constitational provisions are 
presumed to be prospective in their opération, unless the contrary 
appears upon their face. It may be conceded that it was perfectly 
compétent for the board of directors to make such amendments to 
affect ail after-issued policies, and ail subséquent members would take 
subject thereto, and would be amenable to the method thus estab- 
lished of assessments to pay for losses. The argument of counsel 
that this condition of affairs vpould hâve the efifect to increase the 
amount of assessments on anterior policy holders, and might in prac- 
tice produce other complications, such as adding to the work of ac- 
counting clerks in making monthly estimâtes of the liabilities and the 
like, is but the argument ab inconvénients No dif&culty arises in 
this case about paying the sum of assessments paid in by the assured, 
because there is no claim that there is not sufflcient money in the 
death fund to pay the maximum loss in fuU. The assured bas the 
right to say to this company: "I hâve not asked you to lessen the 
burden of my assessments, and perhaps it would not concem you so 
much, but for the fact that the amount, under my contract, which 
would be paid my family, is far greater than the small diminution 
of my assessments." While the resuit of the intricate sum worked 
ont on paper by the company's experts may prove advantageous to 
the company, and possibly to future policy holders, it ought not to 
be done at the expense of the anterior policy holder. 

It is among the recognized canons of the rules of construction that 
when opération and effect can be given to each and every part of a 
contract or statute, without giving to one provision a construction 
which subverts or qualifies another material provision, that which 
préserves the harmony and force of ail should be preferred. There 
were many provisions of the rules and constitution of the company 
in force at the time of issuing the policy upon which the stipulation 
respecting amendments could properly operate, justifying a judgment 
that the reasonable application of the stipulation should be referred 
to such matters, without impairing the express obligation of the 
company to pay a specifled sum readily ascertainable. The natural 
and more reasonable idea such a recitation as the one in question in 
the application for membership would convey to the mind of the 
applicant would be only that he was consenting, in advance, to such 
changes in the régulations and constitution of the company as, in 
the judgment of the board of directors, might seem to be conducive 
to the more efficient conduct and administration of the business, 
pertaining to methods, discipline, restriction on travel, and the acts 
of the assured, or the amount of annual dues or assessments, as well 
as. the employment and investment of the death fund, and other like 
matters. But it is inconceivable that either party could bave in- 
tended that the construction might be placed upon the application 
that the applicant was consenting, in advance, that the promise ex- 
pressed on the face of the policy to pay his family or heirs could be 
changed, either at the pleasure of the directors or upon some ground 
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of expediency resting in tàe mind of some future board of directors, 
or even that of a court or jury. In short, that he was consenting 
that the very essence of, and inducement to, the contract on his part 
depended upon other basis than that of tke express promise written 
in the policy. It seems to me, with ail due déférence, that to give 
such construction to this policy would malce it but a snare and a 
delusion to entrap the unwary. It took four years after issuing this 
policy for the managing officers of the company to bring themselves 
to the attempt to eut down the value of this policy to the extent of 
limiting the amount of assessments to be returned to the period of 
flve years, and then, after waiting nine years more, during which time 
the assured was promptly paying his dues and assessments, they ven- 
tured upon the further experiment of attempting, by one stroke of the 
pen, to expunge entirely the provisioH for returning any assessments 
whatever. Such a construction of the contract cannot receive the 
consent of this court. The court, therefore, finds this issue for the 
plaintiff, and directs a judgment for the plaintiff in the sum of 
15,811.83, with interest thereon from November 28, 1898, at the rate 
of 6 per cent, per annum. 

The plaintiff demands further judgment of 10 per cent, damages on 
the amount awarded. The demand is based upon section 5927 of the 
Revised Statutes of Missouri of 1889, which authorizes the court to 
allow the plaintiff damages not exceeding 10 per cent, on the amount 
of the loss, "if it appear from the évidence that such company bas 
vexatiously refused to pay such loss." In view of the fact that the 
provision of the act of 1887 and the amendments to the constitution 
of this company, made in 1889 and 1896, hâve not heretofore been 
construed by any court in this jurisdiction, and the court being of 
opinion that the défendant and its counsel are sincère in their con- 
tention, this claim for damages is disallowed. 



ALDKICH v. YATES. 
(Circuit Court, D. Kentuclîy. June 28, 1899.) 

1. National Banks — Assessments aqainst Stockholdehs on Insoivbnct. 

The action of the comptroUer of the currency in malîing an assessment 
against the stocliholders of an insolvent national banli is eonclusive as to 
the necessity for such assessment, and cannot be questloned collaterally.i 

3. Samb — Power to Make Second Assessment. 

The ultimate liability of a stockhoider of an Insolvent national bank, 
under Rev. St. § 5234, is for the full amount of the par value of his stock. 
If that amount is required; and when the comptroUer makes an assessment 
for a smaller amount, he has power to make a second assessment, if the 
flrst proves insufficlent to pay the debts of the bank. 

3. Samb— Limitation of Action against Stockholdbr. 

A right of action by the receiyer of an Insolvent national bank against 
a stockholder to recover an assessment does not arlse until the necessity 
for the assessment has been determined and the assessment made by the 
comptroUer, if it in fact accrues before demand and refusai to pay; hence 
limitation runs against such an action only from that time. 

I As to liability of shareholders in national banks, see note to Beal v. Bank, 
15 C. O. A. 130. 
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On Demurrer to Answer. 

Francis F. Oldham, for plaintif. 

Boyce & Boyd and Michael Schlutz, for défendant. 

EVANS, District Judge. This case bas been considered with 
référence to the importance given to it by tlie fact that upon the 
décision of it many other cases may dépend. The action is at law, 
and the plaintiff allèges in his pétition that on the 6th day of Feb- 
ruary, 1893, the comptroUer of the currency, having become satis- 
fled of the insolvency of the national banking association known 
as the Bankers' & Merchants' National Bank of Dallas, Tex., ap- 
pointed H.* S. Hepburn receiver of said association; that at that 
time the défendant was, and has ever since been, the owner and 
holder of flve shares of its capital stock, of the par value of |100 
each, ail of which stood in his name on the books of the bank at 
the time said receiver was appointed ; that on the 6th day of July, 
1893, the comptroller of the currency lawfuUy made an assessment 
against the shareholders of said association at the rate of $16 per 
share, the whole assessment against the défendant being |80, and 
that it was duly paid by him; that afterwards, on the 24th day of 
October, 1898, the plaintiff was duly appointed by the comptroller 
of the currency receiver of the said banking association, in succes- 
sion to his predecessors who had resigned; that on the 31st day of 
October, 1898, the comptroller found and decided that the pre- 
vious assessment was inadéquate, and that, in order to pay the 
debts of said association, it was necessary to make a further as- 
sessment and réquisition of |25,000 upon the shareholders, being 
the sum of |5 upon each share; that thereupon said assessment 
was made by said comptroller, and plaintiiï was directed by him 
to take ail necessary proceedings, by suit or otherwise, to enforce 
to that extent the individual liability of the shareholders for the 
amount so assessed and so found to be necessary; and that de- 
fendant was then notifled of said assessment against him, and pay- 
ment thereof was demanded on or about November 1, 1898, but 
has not been made. The action was commenced March 4, 1899. 
The défendant, by his answer, admits the material allégations of 
the pétition, but insists— First, that the assessment of $80, togeth- 
er with the assets which came into the hands of the receiver of 
the bank, were sufflcient to pay ail the liabilities of the associa- 
tion, and therefore claims that the comptroller exhausted his pow- 
er in the promises when he made the assessment of July 6, 1893 ; 
and second, that the plaintifE's cause of action is barred by the 
Kentucky statute of limitations, because he says it arose more 
than five years before this action was commenced. The plaintiff 
has filed a gênerai demurrer to the answer, and thus présents in- 
teresting and important, although not novel, questions. 

It is to be regretted that the flrst contention of défendant is 
somewhat confused by the attempt to put it upon the ground, 
among other things, that the flrst assessment and the assets of the 
bank were, as matter of fact, sufiicient to pay ail the liabilities, 
and therefore that the comptroller could not make another assess- 
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nient upon the sliareholders. The question argued by counsel for 
défendant is not precisely the one thus raised. He rather puts 
his case upon the ground that the flrst exercise of the power to 
assess per se exhausted it, whether it resulted in obtaining suffl- 
cient funds or not. However, the court must first détermine 
Whèther the issue of fact thus presented by the pleading demurred 
to requires that the demurrer shall be overruled. This dépends 
upon whether the answer présents a sufflcient défense, if its aver- 
ments are true. It will be observed that the statement is that the 
défendant "is informed and believes, and therefore avers," etc. 
Under the Kentucky Code of Practice it might be doubted whether 
this indirect form of statement is good pleading, gene.rally; but 
the doubt upon the subject will be solved against the pleading, 
upon the ground that the action of the comptroller in making the 
assessment, if he had the power to make it at ail, was flnal and con- 
clusive, and not open to collatéral inquiry or attack, and of course 
not upon the alleged ground that the assets of the bank and the 
|80 assessment were suificient to pay the debts of the bank. What 
the comptroller détermines, in making what are for convenience 
called "assessments," is that under section 5234 it is necessary ta 
enforce the indiridual liability of the stockholders. That is a fact 
which he alone can détermine under the statute, and his flndin^ 
is conclusive, as has been expressly ruled in Kennedy t. Gribson, 
8 Wall. 505, a case which has ever since been the guide in this 
class of litigation. The comptroller had determined, in the first 
instance, as the facts then appeared to him, that it was necessary 
to enforce that liability to the extent of $16 per share; and in the 
second instance he has determined that it is necessary to enforce 
it to the extent of another and further |5 per share. This déci- 
sion cannot be called in question collaterally, and hence the defend- 
ant's averment that the first assessment and the bank's assets 
were sufflcient is immaterial. No harm can come to stockholders 
from this rule, inasmuch as, in the event of raising an excessive 
sum, the stockholders will ultimately get it back. 

The question, then, remains, has the comptroller of the currency 
the power to make a second assessment in any event? The ul- 
timate liability of the shareholder in such cases is for the fuU 
amount of the par value of the stock (section 5151), under the 
statutory conditions, if they are found by the comptroller to exist. 
A mistake of that oflacer in making an estimate of the amount of 
a needed assessment cannot be held to release the shareholder from 
the full statutory liability. A mistake of such a character would 
be natural, if not inévitable, in many instances, in view of the un- 
certain value of assets; and the indisposition in the first instance 
to make an assessment unnecessarily large may well excuse its not 
being done, when there is certainly no statutory provision pro- 
hibiting, in terms or by necessary implication, further assessments, 
if the necessity exists. In practice, second assessments hâve fre- 
quently been made. The court is of opinion that such a course 
is within the power of the comptroller, in the exercise of his duty 
to see that the liability of the stockholder is sufflciently enforced 
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to pay the debts of the bank, and that practice bas been recognized 
as proper by the suprême court. See U. S. v. Knox, 102 U. S. 422. 
The plea of the statute of limitations raises the other question 
to be determined. The provision of the law applicable to the 
case is contained in section 2515 of the Kentucky Statutes, which 
provides that actions upon liabilities created by statute shall be 
brought within five years after the cause of action accrued, when 
the statute creating the liability fixes no other period. The na- 
tional banking act fixes none. The sole question, then, is, when 
did the cause of action accrue upon the amount sued for in this 
case? for that alone is the subject-matter of this action. The plea 
of the défendant does not relate to anything else. There is no 
requirement in the national banking act that the assessment shall 
be made by the comptroUer within any particular time, and this 
suit is not brought to enforce any gênerai liability of the share- 
holder, but only to enforce the payment of this particular assess- 
ment. The gênerai liability of the shareholder is created by opéra- 
tion of the statute eo instanti his becoming a shareholder, but 
there did not then arise a cause of action upon that liability; nor 
did the right to bring a suit arise upon that liability merely by 
Tirtue of the appointment of a receiver, who could only act under 
the directions of the comptroUer. The right to enforce that lia- 
bility by suit could not arise until after the création of debts be- 
yond the ability of the bank to pay, nor until after the appoint- 
ment of a receiver, nor, indeed, until the amount needed was as- 
certained and fixed by the comptroUer. If the last proposition is 
true, the statute does not bar this action. That a right of action 
would hâve accrued on the first assessment as soon as there was 
a demand for Its payment is clear. If the then receiver, in that 
instance, had sued for more than f 16 per share then assessed, could 
he hâve recovered for the excess? Clear ly not; and the reason 
necessarily is that no cause of action for a greater sum had then 
arisen. If this test be the true one, it would seem to settle this 
case, particularly as the national banking act fixes no period with- 
in which the conclusive détermination of the comptroUer that the 
amount is necessary and must be coUected shall be made. No ac- 
tion can ever be brought by the comptroUer in his own name, and 
none can be brought by the receiver until he is directed to bring 
it, nor until the quasi judgment of the comptroUer has been ren- 
dered to the effect that a further draft must be made upon the 
slatutory liability of the shareholder. The liability, in gênerai 
terms, exista; but a cause of action upon that liability — that is 
to say, the right of the receiver to sue upon it — does not exist nor 
arise until the assessment is made by the comptroUer, for until 
that time the amount is neither due nor demandable nor payable. 
And the court is of the opinion that some importance should be 
attached to the great probability that no right of action in cases 
like this really accrues until there has been a demand of payment 
and a refusai to pay. In short, as the national banking act fixes 
no definite time within which the comptroUer of the currency must 
act, as there is nothing due or payable on the liability of the share- 
95 F.— 6 
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holder in such. cases until the comptroller has ascertained and flxedi 
the sum to be callected upon each share of stock, as the right to 
sue is excluBively in tlie receiver, as his right to maintain tiie ac- 
tion or bring the suit for any sum does not arise until the amount 
to be demanded and received has been ascertained by his superior 
offlcer, and as in this case the answer has not shown that the comp- 
troller had determined that it was necessary to further enforce to 
the estent of 15 per share the liability of the stockholder before 
March 4, 1894, nor, indeedj before October, 1898, it foUows that flve 
years hâve by no means elapsed since this liability became suable. 
I think thèse views are supported by the following authorities: Ken- 
nedy V. Gibson, 8 Wall. 505; Hawkins v. Glenn, 131 U. S. 319, 9 Sup. 
et. 739; Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. 867; Young v. 
Wempe, 46 Ped. 354; Thompson v. Insurance Co., 76 Fed. 892; Id., 
77 Fed. 258. The conclusion I hâve reached is that the right of 
action in this case exists by virtue of those acts of the comptroller 
called "assessments," and that the remedy is not barred by any stat- 
ute of limitations, because the right of the receiver to sue did not 
arise until long after March 4, 1894. 

The demurrer to the answer is sustained, and, if no désire to amend 
is manifested, judgment may be entered for the amount sued for, with 
costs of the action. 



WILSON et al. V. BROCHON. 
(Circuit Court, W. D. Wlsconsin. May 31, 1899.> 

OONBTITDTIQKAL LAW — StATUTB ImPAIRINS ObUOATION OF CONTKACTS — WlS- 
CONSrN Insolvency Law. 

The provision of the Wisconsln Insolveney law (L{iws 1897, e. 334, S 3) 
whlch dissolves an attachment or levy on the property of an insolvent 
debtor on his making a gênerai assignment wlthin 10 days thereafter is 
unconstltutlonal and void as to ail debts incurred previous to its taking 
efCect, as taking away the remedy for their collection, although such debta 
were incliided in a note executed by the debtor subséquent to the taking 
effect of the.act. 

On exceptions to amended answer of plaintiffs to defendant's péti- 
tion for release of levy under the provisions of the Wisconsin in- 
solveney law. 

D. K. Tenney, for plaintiffs. 

H. H. Grâce and Ross, Dwyer & Hanitch, for défendant. 

BUMî, District Judge. The amended answer of Wilson Bros, to 
the defendant's pétition présents a very interesting question. The 
plaintiiïs are merchants doing business at Chicago. The défendant 
was a retail dealer in gentlemen's f urnishing goods at West Superior, 
Wis. Plaintiffs had, prior to August, 1897, sold défendant from time 
to time bille of merchandise on time. On the 27th day of Augusf^ 
1897, défendant executed to the plaintiffs a judgment note for the 
sum of 12,157.83. This note was given for goods sold from time to 
time prior to the exécution thereof. On December 31st following, 
judgment was rendered upon said note in this court in favor of the 
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plaintiff for the sum of $2,327.42, and exécution iseued agaînst the 
défendant, and his stock of goods seized. After the seizure of the 
defendant's goods under the exécution, the défendant, on the llth 
day of January, 1898, made an assignment for the beneflt of his 
creditors to one D. S. Culver under the state insolvent laws of Wis- 
consin, and soon thereafter applied to this court by pétition for an 
order to stay the sale upon exécution, and to require the marshal in 
whose custody the goods were held under the exécution to turn them 
over to the assignée under the state assignment law, One answer 
which the plaintiffs now make to this proposition is that a portion 
of the goods sold to défendant, the price of which was included in 
the judgment, were sold by them to the défendant before the passage 
of tîat provision of the state law which made previous levies under 
attachments and exécution void upon an assignment for the beneflt 
of creditors under the state law, — that is to say, prior to April 30, 
1897; that the amount included in the judgment note so sold prior 
to the passage of that law was $1,667.49. This plea, with the excep- 
tion in the nature of a demurrer to the same, présents the question 
whether the statute of Wisconsin referred to, approved April 24, and 
published April 30, 1897, is valid and constitutional as to such por- 
tion of the plaintiffs' claim as was for goods sold prior to the going 
into eflect of the law. Section 3 of the act (Laws 1897, p. 742, c. 334) 
reads as follows: 

"Whenever the property of an Insolvent debtor iB attached or levled upon 
by virtue of any process in favor of a créditer, or a garnishment made against 
such debtor, such debtor may, within ten days thereafter, make an assignment 
of ail his property and estate not exempt by law, for the equal beneflt of ail 
his creditors as provided by law, whereupon ail such attachments, levies, gar- 
nishments, or other process shall be dissolved and the property attached or 
levied upon shall be tumed over to such assignée or receiver." 

This law, upon three différent occasions, has been held void and 
inoperative as to ail debts incurred previous to its passage and pub- 
lication, as taking away the remedy for their collection. See Bank 
V. Schranck, 97 Wis. 250, 73 îî. W. 31; Peninsular Lead & Color 
Works V. Union Oil & Paint Co., 100 Wis. 488, 76 N. W. 359; Bank 
V. Macauley, 101 Wis. 304, 77 N. W. 176. Thèse cases would be con- 
clusive of the one at bar if the note on which the judgment had been 
rendered had been made prior to the passage of the law. But it is 
contended by the défendant that the contracts for sales made prior 
to the passage of the law were merged in the note, and that the law 
taking effect before the note was executed is constitutional and 
valid. No authority is cited, except cases relating to merger of con- 
tracts, which do not seem to the court to be applicable; and the 
best judgment the court can form is that the law is unconstitutional 
and void within the above cases, as taking away the remedy as to 
ail the sales made prior to April 30, 1897, the day of publication, 
when the law went into effect. Although the note was executed 
after the law took eflect, a greater part of the sales constituting the 
considération dated back to a time prior to April 30th, and as to 
thèse sales the law would be inoperative and void. I think the ex- 
écution was properly issued, and the levy gave the jmssession and 
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right of possession to the goods to this court for the purpoee of satis- 
fying the said amount of $1,667.49, with interest and costs. But, 
under the pleadings as they now stand, I think, after the satisfaction 
of this amount, any balance of proceeds arieing from the sale of the 
goods should be turned over to the assignée under the state law. 
But, as the parties hâve a stipulation for further pleading upon the 
décision of the court upon the exceptions to the answer, leave will 
be given f ,<r further proceediûgs according to the terms of stipula- 
tion on file. The other exceptions to the answer hâve been consid- 
ered and sustained upon a former hearing. 



MacVBAGH et al. v. WILD et al. 

(Circuit Court, D. Indiana. June 30, 1899.) 

No. 9,726. 

1. JuDQMENT— Collatéral Attack— Suit bt PARTNEiiSHiP m Firm Namb. 

Under the Jaw of Indiana, a judgment rendered in favor of a partner- 
ship in Its flrm name, thougli réversible for error, is valid, and cannot be 
coUaterally attacked. 
3. Corporations — Liabilitt dp Offickrs— Failuee to Makb Reports. 

The statute of Indiana (2 Burns' Kev. St. 1894, § 5073) maliing the of- 
flcers of a corporation jointly and severally liable for "ail damages" re- 
sulting from their failure to make the reports required by the statute, In- 
cludes unllquidated as well as llquidated damages. 

On Demurrer to Complaint. 

Hamline, Scott & Lord, and Shirts & Fertig, for plaintiflfs. 
Gavin & I>avis, for défendants. 

BAKER, District Judge. This is an action brought by the above- 
named plaintiffs, composing the flrm of Franklin MacVeagh & Co., 
against the above-named défendants, as président and directors of the 
jSToblesville Canning Company, a corporation organized under the 
laws of this state, to charge said président and directors with the 
amount of damages sustained by the breach of a contract entered into 
by the corporation with the plaintiffs for the sale and delivery of cer- 
tain goods. The company, on May 19, 1897, entered into a contract 
in writing with the plaintiffs, whereby the plaintiiîs bought and the 
Company sold and agreed to deliver to them in the fall of that year 
5,000 cases, to wit, 10,000 dozen, three-pound cans of certain canned 
goods, for the price of 60 cents per dozen, delivered in the city of 
Chicago. It is alleged that the company failed and refused to deliver 
any of said goods pursuant to the contract. The plaintiffs, on Octo- 
ber 30, 1897, brought suit against said canning company in the circuit 
court of Hamilton county, Ind., in their flrm name of Franklin Mac- 
Veagh & Co., against the Noblesville Canning Company, and for cause 
of action set up the above contract, showing its breach, and claiming 
damages therefor. The company answered in gênerai déniai, and a 
trial was had on the issue so joined, resulting in a judgment for the 
plaintiflf for $2,750 and costs of suit, said judgment being in favor of 
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Franklin MacVeagh & Co., and against the Noblesville Canning Com- 
pany. It is alleged that the défendants, at the time tlie contract was 
entered into, knew that the company was insolvent, and that the plain- 
tiffs believed that it was solvent, and responsible for ail contracta 
made by it. It is also alleged that the capital stock of the company 
was flxed at |20,000, but that only |9,000 was in fact subscribed, and 
only |7,192 was ever paid into the treasury, and that the remainder of 
the stock subscriptions was uncollected, and was subscribed by insol- 
vent and irresponsible persons. It is also alleged that the président 
and directors did not, nor did any of them, at any time make or sign 
any certiflcate stating the amount of capital stock as âxed and paid in, 
nor was any such certiflcate ever flled in the office of the clerk of the 
circuit court of Hamilton county or elsewhere; that on January 1, 
1896, the company had been doing business for more than 12 months, 
and for more than 12 months prior to January 1, 1897, yet said com- 
pany did not, nor did the défendants, nor did either of them, as such 
offlcers and directors or otherwise, within 20 days after January 1, 
1896, nor within 20 days after January 1, 1897, nor at any other time, 
make or publish, or cause to be made or published, in any newspaper, 
or in any manner whatever, any report stating either tlie amount of 
capital stock of the company, the amount of assessments thereon 
made and actually paid in, or the amount of existing debts; nor was 
any such report ever signed or verifled by the défendant Wild as prési- 
dent, nor by either of the défendants as directors, but they and each 
of them, at the times aforesaid and at ail times wholly failed to give 
any such notice, and to make any such report. The plaintifls allège 
that they were thereby misled and deceived into the belief that the said 
company was solvent, and responsible for ail contracta entered into 
by it. I 

The défendants hâve demurred to the complaint for want of facts. 
Two grounds of insufficiency are pointed out in argument. It is flrst 
urged that the complaint is bad because it is shown that the claim foi- 
damages for breach of the contract is merged in a judgment in favor 
of some one else than the plaintiffs; that it appears that a judgment 
had been rendered by their procurement upon this claim in favor of 
Franklin MacVeagh & Co., and that this is not and cannot be regard- 
ed as a judgment in favor of the other plaintiffs to this action. It 
is then said to be well settled in this state that partners cannot sue 
and recover judgment in the partnership name, citing Hays v. Lanier, 
3 Blackf. 322; Livingston v. Harvey, 10 Ind. 218; Mackenzie v. Board, 
72 Ind. 193. Thèse cases hold that a suit ought to be brought in 
the individual names of each member of the flrm, and that, if a suit is 
brought in the flrm name, it constitutes an error for which the judg- 
ment will be reversed. Thèse cases do not décide that a judgment 
obtained in the name of a flrm is invalid in any other sensé than that 
it will be réversible on appeal or writ of error; nor do they lend any 
support to the contention that the judgment can be successfuUy as- 
sailed in a collatéral proceeding. Indeed, it is flrmly settled in this 
state that partners may sue and recover judgment in their flrm name, 
and, where such a judgment has been rendered, that it is perfectly 
valid against a collatéral attack. Thatcher v. Coleman, 5 Blackf. 
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76; Jones v. Martin, Id. 351; Downard v. Sluder, Id. 559; Bridges v. 
Layman, 31 Ind. 384; Hopper v. Lucas, 86 Ind. 43; McGaughey v. 
Woods, 106 Ind. 380, 7 N. E. 7. It is alleged in the complaint, and 
confessed by the demurrer, that the plaintiffs brought suit and re- 
covered judgment in their flrm name of Franklin MacVeagh & Ck». 
against the Noblesville Canning Company. The cases above cited, 
and especially Jones v. Martin, show that the judgment is valid and 
that oral proof is compétent to show who the real plaintiffs were, and 
that, when shown, such judgment is enf orceable by and in favor of 
ail the partners. 

It is next contended that the damage arising from the breach of an 
executory contract, where the plaintiffs hâve parted with nothing, is 
not within the purview of the statute which charges directors for 
defaults in the performance of officiai duty. It is insisted that the 
liability for breach of the contract is one for the recovery of un- 
liquidated damages representing profits only, and is not such a cor- 
porate liability as can be enforced against tlie défendants under the 
statute of this state. The only authority cited and relied on by coun- 
sel to support their contention is 8 Thomp. Corp. p. 3081, § 4193, 
which reads: "Unliquidated Damages for Breach of Contract. It 
seems thât such statutes do not include unliquidated damages for 
breach of contract." Thè only case cited in support of the text is 
Manufacturing Co. v. Beecher, 26 Hun, 48. This case arose under the 
statute of the state of New York, which requires the directors to make 
ahnual reports, and for failure to do so enacts that they shall be liable 
for ail "existing debts" of the corporation. The statute of this state 
provides that for failure to make reports, or for maldng false reports, 
the offlcers of the corporation shall be jointly and severally liable for 
"ail damages" resulting from such failure. 2 Burns' Rev. St. 1894, 
§ 5073. The distinction between a statute which provides that the 
liability shall be for ail "existing debts" and one which provides that 
the liability shaU be for "ail damages" is so clear and marked that a 
décision under the former can hâve no controlling force in a case aris- 
ing under the latter. The législature of this state has enacted that 
the liability shall be for ail damages resulting from a failure to make 
reports as provided by the statute. Manifestly, the words of the 
statute embrace unliquidated damages just as certainly as they do 
liquidated damages. Conceding, without deciding, that the présent 
action is one to recover unliquidated damages for breach of a contract, 
it plainly falls within the very words of the statute. The demurrer is 
overruled, to which défendants except. 



NATIONAL BANK V. MUNGER. 87 

NATIONAL BANK OF OSHKOSH v. MUNGER. 

(Circuit Court of Appeals, Seventh Circuit. June 6, 1899.) 

No. 497. 

1. Agenct— Responsibility of Principal for Acts op Agent — Agent Acting 

FOR Différent Principals. 

A deposltor In a bank autliorized the teller to act as lier agent in mak- 
ing and collecting loans, but he was not authorized to draw money from 
her account, except on cliecks procured from lier. The arrangement was 
continued for a number of years, during wliich she gave several hundred 
checks, aggregating over $90,000. Buring the same time, without the 
authorlty or knowledgfe of the depositor, the bank permltted the teller 
from time to time to withdraw money from her account on a "teller's 
mémorandum," which was merely a direction to the bookkeeper to charge 
her account with a stated sum, and such sums he appropriated to bis 
own use. Held. that in such transactions the teller acted in his capacity 
as an officer of the bank, and not, so far as the bank was concerned, 
within the apparent scope of his agency for the depositor, and that the 
bank was liable to her for the amounts so withdrawn. 

2. Same— Ratification. 

The making of a note by the teller in favor of the depositor, which he 
placed with her securities in the bank, without her knowlcdge, and upon 
her merely expressing her willingness to make him a loan on security, 
when in fact no loan was made and no check was given by her, but the 
money had previously been wrongfuUy taken from her account, could not 
operate to blnd her, as a ratification of such withdi'awal, nor relieve the 
bank from liability to her therefor. 
a Same — Unaothorized Paymbnt to Agent. 

A bank which permits an agent of a depositor to hâve money transferred 
from the depositor's account to the crédit of a concern which it knows 
the agent to be chiefly interested in is chargeable with knowledge that 
he cannot bind his principal in such a transaction, and acts at its péril. 

In Errer to the Circuit Court of the United States for the Eastem 
District of Wisconsin. 

This suit is brought by Harriet B. Munger, the défendant in error, to recover 
of the National Bank of Oshkosh, the plaintifE in error, a claimed balance of 
$14,435.06 of moneys deposited to her account in that bank. Prior to the Ist 
day of March, 1891, she had a deposit account with the bank, and on that day 
had a balance to her crédit of $822.35. She is the daughter and sole heir at 
law of JetCerson Bray, deceased, and on April 8, 1891, his executors deposited 
in the bank to her crédit the sum of $23,439.49, and delivered to Frank Heilig, 
who was, and for 20 years had been, the paying and receiving teller of the 
bank, a box containing the securities of the estate, and which tlien belonged 
to the défendant in error. This was done at her request, she having engaged 
Heilig as her agent to attend to her estate and to make loans for her. At 
about that date the cashier of the bank asked her who was going to do her 
business, and she said Mr. Heilig, that her father had confidence in him, and 
that she intended to intrust him with her afCairs. Heilig kept the box in the 
vault of the bank, no one but himself having access to it. The défendant in 
error resided at Oshkosh, in which city the bank was located, until the autumn 
of 1894, when she removed to the city of Chicago. The custom in the trans- 
action of this business was that Heilig, when he made a loan for her, obtained 
her check upon the bank for the amount of the loan; and several hundred 
checks So procured, and signed by her, and aggregating in amount over $92,- 
000, are produced in évidence. He had no authority from Mrs. Munger to 
draw upon her bank account, except upon checks signed by her. Soon after 
his agency commenced, and from time to time during the six succeeding years, 
he drew moneys from the bank, delivering to the bookkeeper of the tank 
memoranda called "teller's memoranda," which were directions to the book- 
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keeper to débit Mrs. Munger's account with the moneys stated thereon, and 
so taken by him. The claim in suit is properly divisible into tliree classes: 

First. The amount taken by Heilig from the bank and appropriated to bis 
own use, for which débit memoranda were made by him and delivered to the 
bookkeeper, and without check or Toucher, or authority from Mrs. Munger. 
This arûount is stated by the court below, and by counsel in this court, to be 
$13,080.35, while the notes of Heilig, representing the amount abstracted, and 
which were placed by him In the box containing Mrs. Munger's secnrities, 
foot up $13,183. No part of this amount was ever paid to Mrs. Munger, or 
in any way Inured to her beneflt. With respect to $5,000, part of the amount, 
the évidence diselosed that after its appropriation, and without knowledge of it 
by Mrs. Munger, Heilig, about October 2, 1893, asked her if she would loan 
him $5,000 upon timber lands, not mentioning vs^here or what they were. and 
she expressed her willingness to make such loan. Thereupon, without further 
communication with Mrs. Munger, and without her knowledge, Heilig signed, 
and placed in the box of Mrs. Munger's securities at the bank, his note for 
$5,000, dated October 2, 1893, to the order of Mrs. Munger, payable at the 
National Bank of Oshkosh on or before five years after date, with interest at 
6 per cent, per annum. This note contains this further statement: 

"Having deposited with the National Bank of Oshkosh certain property (as 
stated below) as collatéral security to this note, for value received I hereby 
authorize said bank, on the nonpayment of this note at maturity, to sell said 
property at either public or private sale, with or without further notice to me, 
and apply the proceeds thereon: 

Lands In Michigan, hardwood. 
Do " Minnesota, pine." 

Indorsed upon the note was the foUowlng: 

"Southwest quarter section 29, town 60, range 18, Minnesota. Contains 
3,200,000 ft. of pine. I own 1/2 interest. Taxes paid for 1893." 

No money was taken upon this note. It was so made and deposited by 
Heilig to represent so much of prior défalcations. 

Second. The sum of $2,605 taken from the bank by Heilig upon like débit 
memoranda, and disposed of as foUows: (a) Wall and Spaulding loan, Janu- 
ary 9, 1893, at six months, $1,000. Heilig states that this loan was repaid, 
but he was unable to say whether Mrs. Munger's account was credited with 
the amount. The bank book shows that it was not. (b) Loan to Arthur C. 
Payne June 30, 1894, $100; November 1, 1894, $300,— charged In the bank 
book to Mrs. Munger's account. It Is not possible from the record to recon- 
cile or account for the singular entries respecting this loan. On January 13, 
1896, Mrs. Munger's bank account is credited "$160, A. 0. Payne," and on 
March 12, 1896, the account is charged with "$217.67, note A. C. Payne," 
while the notes of Payne found in the box are dated August 25, 1894, for $300, 
and June 26, 1896, for $100, and on June 16, 1895, Heilig reported a loan to 
A. C. Payne of $200. (c) Loans to Pearson Kefrigerator & Cold-Storage 
Company. Thèse loans were ail made In the year 1896, as foUows: May 11, 
$350; June 4, $300; August 4, $300; September 5, $115; September 26, $200; 
total, $1,265. Notes of the coiupany were taken, and placed in the box of 
Mrs. Munger's securities, bearing the dates stated, each payable one year 
after date to the order of Mrs. Munger. In this transaction Heilig assumed 
to act both for Mrs. Munger and for the corporation, In which he was one 
of the chief parties Interested. Thèse loans were made by HeiUg after he had 
severed his connection with the bank, and were done in this way: In each 
case he made a mémorandum, not signed, direeting the amount to be credited 
to the Pearson Kefrigerator & Cold-Storage Company, and to be charged to 
Mrs. Munger, deliverlng them to the bookkeeper, who made entries accordingly 
in the books of the bank. Heilig states that no one but an ofHcer of the bank 
ever makes such memoranda, and that no money is ever paid to an outsider 
upon a mémorandum débit, and that he had free access to the bank after he 
had left its service. Neither of thèse loans hâve been paid, nor had Mrs. 
Munger any knowledge of them. 
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Third. The sum of $75 withdrawn on July 24, 1896, from the bank by 
Heillg upon a like dei)it mémorandum, for his own use, without check or 
voucher from Mrs. Munger, after he had left the service of the bank, and 
charged to Mrs. Munger, in the bank book, as loaned under tbe name of "Ad. 
Domingo." 

It should be noted that the total of ail thèse amounts is §15,820.35,— an 
excess of $1,385.29 over the amount claimed, $14,435.06, to which sum, with 
interest, the recovery of the plaintlfE below was limited by the court. 

The record states that in the autumn of 1894, just preyious to Mrs. Munger's 
removal to Chicago, Heilig had an interview with her at her home, and he 
says: "Took the box containing bank books, with whatever belonged In it,— 
the plaintifC's papers. We then and there looked over the plaintifC's matters. 
Oannot remember whether rendered her a statement. That he knows that 
they looked over the contents of the box. Exhiblt R2 is a statement he fur- 
nished the plaintifC. Cannot state when he furnlshed it. The pencil mark 
on exhibit E2 my handwriting. S2 is in his handwriting, including the pencil 
mark on the same. That he made and furnished it to the plaintiff before the 
plaintifC went to Chicago." On cross-examinatlon, Heilig stated that Mrs. 
Munger must hâve seen his note (referring to the $5,000 note). "I compared 
at her house before she went to Chicago, and each indivldual note was taken 
eut; * * * checked them up." 

There were three statements produced in évidence,— Exhibits E2, S2, and T2. 
The latter, on its face, refers to receipts and expenditures in the year 1895, 
and could not hâve been the statement referred to by Heilig. There is some 
uncertainty in the évidence respecting which statement was given to Mrs. 
Munger by Heilig before the former removed to Chicago. The court, in its 
charge, said that it was not claimed that there was proof of the actual de- 
livery of Exhibit R2 to Mrs. Munger at that particular time, except as it might 
be determined from the appearance of the paper itself, and left the matter 
to be determined by the jury. Exhibit R2 contains a statement of Heilig's 
note for $5,000. Exhibit S2 does not, although it refers to notes of subsé- 
quent date. The latter exhibit is manifestly prier In time to the former. 
Exhibit E2 at the foot, contains a statement in pencil by Heilig of receipts 
and expenditures, as foUows: 

Receipts. 
Int. Rec. from Jany Ist, 94 

to Oct Ist 2477.97 

" 2, Otis 420. 
Timmerman 120. 
Milwaukee 73.50 







Jany Ist 94 3091.47 


Expenditures. 






Taxes 


289.29 




Mrs. Munger to Sept. 18 


1450. 





1739.29 

1352.18 

In pencil on the statement, and in the handwriting of Heilig, is the fol- 
lowinp- 

2000 Beldeman ] 

2800 D. L. Miller ! ^ , ,, , 

_12000Harry & John Munger ^ ^j°f,f^«^^^t» 

$16800 J 

The record discloses that Exhibits R2 and S2 were Introduced in évidence 
by the bank, but from whom they were obtalned does not appear by the record. 
Certain other exhibits, being letters from Heilig to Mrs. Munger, were pro- 
duced by her. The court, in its charge to the jury, assumed that a statement 
was produced at the trial by Mrs. Munger, but did not, nor does the record, 
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Identîfy the one produced. Slie testifled that, before she left Oshkosh for 
Chicago, Heilig brouglit the box to her; that she dld not i)ersonally examine 
the papers; that he gave her what was supposed to be a mémorandum of the 
contents at that tlme. She thought it to be one of the papers produced, but 
did not identify the statement. Mrs. Munger stated that, being about to re- 
move to Chicago, she instructed Heilig that no more loans should be made 
by him, and that as the loans were paid the principal should be sent to her 
at Chicago; that she toolc some notes with her, leavlng with Heilig those pay- 
able in Oshliosh; and that she had no knowledge of any loans being made 
by Heilig without her flrst signing ehecks therefor. She went abroad in July, 
1896, and was absent until December of that year. Upon her return she 
promptly repudiated and declined to receive ail notes signed by Heilig foimd in 
the box, and also the notes representing loans to the Pearson Refrigerator 
& CoW-Storage Company and loans to Arthur C. Payne. 

At the trial the court directed a verdict in favor of the plaintiff below for 
the amount withdrawn by Heilig for his oven use, except the sum of ?5,000 
claimed as a loan, and the $75 withdrawn after Heilig had left the service 
of the bank. The court submltted to the jury the question whether the $5,000 
of the money appropriated by Heilig to his own use was or became a loan 
from Mrs. Munger, and also whether Heilig was authorized to draw the $75 
upon her aceount. For the sum of $1,265, purporting to be loaned to the 
Pearson Refrigerator & Cold-Storage Company, the court directed the .lury 
to find a verdict for the plaintiff beI6w; and concerning the other amounts, 
to wit, the Wall & Spaulding $1,000, and the Payne loans, stated at $400, the 
court submitted to the jury the question of Heilig's authority to withdraw the 
moneys for the purpose of making thèse loans. With respect to the $5,000 
matter, the court, referring to the conversation between Heilig and Mrs. Mun- 
ger, as stated, charged the jury as follows: "Now, that would be testimony, 
so fàr,.simply to initJate a transaction for a loan. Unless you are satisfied 
from an the testimony in this case that it was then understood by Mrs. Mun- 
ger and by Frank Heilig that this was to be considered as sutDcient, and that 
he was authorized to take the money oui: for that purpose without furtlier con- 
sultation with her. without requiring any check from her to cover the amount, 
* * * that assent alone would not be sufHcient to constitute her author- 
ity for his taking the $5,000 from her aceount in the bank. But, even if you 
should flnd that she did not so authorize him,— that it was not so understood 
betwegn' her a,nd Heilig, — you shoiild look fiu'ther in the testimony to aseertain 
whether she had ratified that act by her subséquent conduct. It appears by 
th^, testimony that a statement of aceount was produced by the plaintiff, upon 
the demand of the défendant, for the purpose of this trial. That statement has 
been introduced in évidence. There are three statements, but there is one in 
particular which mentions a note of Frank Heilig for $5,000. There is no 
testimony in this case definitely fixing the time wlien that statement was re- 
ceived by Mrs. Munger. It is not claimed there is proof of its actual delivery 
to her at that particular time. except as you may détermine from the appear- 
ance of the paper itself. I think Mr. Heilig states that he did give it to her,— 
either delivered it to her, or sent it to her, he could not tell wliich; but he did 
not attempt to fix the time. If you can, by an inspection of the paper, and a 
comparison of the figures, and the items contained in it, in connection with the 
bank books and other statements in this case, aseertain the time whea it was 
delivered to her, you are authorized to do so from ail the testimony in the 
case, and détermine if you can at what time it was delivered, for the purpose 
of ascertaining the fact of any information conveyed to Mrs. Munger of the 
making of the note for this $5,000. ■ The proposition is correct, generally, that 
a party cannot be held to bave ratified the act of an agent, unless he is wliolly 
and truthfuUy advised as to ail the facts in relation to it. But I doubt whether 
that would be applicable to the extent of holding that Mrs. Munger would not 
be chîîrgeable with this sum for the reason alone that Frank Heilig had not 
told her of the time when he had in fact taken the money. It is claimed that 
he had at this time taken a much larger amount,— nearly ten thousand dollars. 
But if Mrs. Munger intended to give him a loan of the five thousand dollars, 
and believed and understood that the loan was then consummated,— that her 
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consent was then given that he was to draw the money out,— tliçn it is the 
opinion of the court that Mrs. Munger would be responsible for that amount, 
and that the banls cannot be held chargeable for the payment so inade." 

With respect to the loans of $1,000 to Wall & Spaulding, and of $400 to A. O. 
Payne, and the $75 paid to Heilig by the bank after his relations with the bank 
as teller had ceased, and appropriated by him to his ovm use, the court instructed 
the jury: That the bank had no right to make any charges against Mrs. Mun- 
ger's account, unless it appeared by the testimony that Heilig had authority, 
or had good reasons to believe and understand from the conduct of Mrs. Munger 
towards him that he was authorized, to draw moneys from tbe bank for the 
purposes mentloned in thèse Itcrns. That it appeared by the testimony that 
Heilig had no express authority to do so, either verbal or in writing. If au- 
thority to take the money and charge it to Mrs. Munger's account existed, it 
must be found in her assent to transactions of that kind which actually came 
to her knowledge, and that she, with fuU knowledge of the facts, acquieseed in 
that method of doing the business, and that the burden of proof was with the 
défendant to show that Heilig was so authorized. 

The jury found a verdict in favor of the plaintifC below for the amount 
claimed, $14,435.00, with interest from date of demand, amounting in ail to 
$15,012.46, upon which judgment was entered, and to reverse that judgment 
thls writ of error is sued out. 

Gabe Bouck, for plaintiff in error. 

F. C. Winkler and C. F. Fawsett, for défendant in error. 

Before WOODS, JENKINS, and GEOSSOUP, Circuit Judges. 

JENKINS, Circuit Judge, after thus stating the facts, delivered the 
opinion of the court. 

It is elementary that a principal is bound by the wrongful act of his 
agent within the scope of the agencJ^ It is also correct to say that a 
principal is bound by those acts of the agent in pursuance of powers 
directly conferred, or which were incidental to those powers and not 
prohibited, "because they are the direct resuit of his voluntary and 
intentional act." Mechem, Ag. § 282. This author, in the same sec- 
tion, also asserts the rule to be that the principal "is likewise responsi- 
ble, and for the same reasons, for those acts which he has inten- 
tionally led third persons to believe that he has authorized. He is 
responsible for the acts of the agent which he has by neglect, omis- 
sion or acquiescence led the person dealing with the agent to believe 
he had authorized, because to deny them would be a fraud upon in- 
nocent persons." There is, however, a duty resting upon one dealing 
with the agent of another, and that duty is thus well stated by the 
same learned author: 

"Every person dealing with an agent is bound to ascertain the nature and 
extent of his authority. He must not trust to a mère presumption of au- 
thority, nor to any mère assumptlon of authority by the agent. He must 
at ail times be able to trace the authority home to its source." Section 289. 
"The person dealing with the agent must act with ordlnary prudence and rea- 
sonable diligence. If the character assumed by the agent is of such a sus- 
picious or unreasonable nature, or if the authority which lie seeks to exercise 
is of such an unusual or improbable character, as would suflice to put an ordl- 
narily prudent man upon his guard, the party dealing with him may not shut 
his eyes to the real state of the case, but should either refuse to dcal with the 
agent at ail. or should ascertain from the principal the true condition of 
affairs." Section 290. 
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The situation is complicated -when the transaction involved is con- 
ducted upon both sides by one wlio is in some manner or in some 
respects the agent of both principals in the particular matter. In 
such case a careful scrutiny of the facts surrounding and controUing 
the transaction is essential, to détermine in what particular lie was 
the agent of each principal, and whether the knowledge he possessed 
of the wrongful act as the agent of the one is imputable to the other 
principal. The cases to which we are referred discuss thèse princi- 
ples at length, but the resuit in each case is controlled by the par- 
ticular facts stated. Thfe authorities perhaps may be properly classi- 
fled as foUows: First. Those in which the one principal received, 
through the intervention and the wrongful act of a mutual agent of 
the parties, the property of the other principal. In such case the 
party receiving the property of the other is chargeable with the 
knowledge of the wrong which was possessed by the mutual agent. 
Or, to state the proposition shortly, one may not avail himself of the 
results of his agent's fraud without responsibility for the fraud. 
Bank V. Cushman, 121 Mass. 490; Loring v. Brodie, 134 Mass. 453; 
Atlantic Cotton Mills v. Indian Orchard Mills, 147 Mass. 268, 17 N. 
E. 496; First Nat. Bank of New Milford v. New Milford, 36 Conn. 
93; Holden v. Bank, 72 N. Y. 286; Bank t. Dunbar, 118 111. 626, 
9 N. E. 186. Second. Those cases in which the fraudulent agent, be- 
ing the agent of both parties, did not in the particular transaction 
represent the principal sought to be charged, but was, on one side of 
the transaction, representing himself, and the principal, in person, or 
others representing him, were upon the other side. In such case 
knowledge of the wrong is not imputed; otherwise, however, if in 
the particular transaction the agent acted for both principals. In- 
nerarity v. Bank, 139 Mass. 332, 1 N. E. 282; Bank t. Babbidge, 160 
Mass. 568, 36 N. E. 462; Corcoran v. Oattle Co., 151 Mass. 74, 23 N. 
E. 727; Bank v. Davis, 2 Hill, 451; Bank v. Ohristopher, 40 N. J. 
Law, 436; Bank v. Irons, 8 Fed. 1, and note; Bank v. Blake, 60 Fed. 
78; Niblack v. Cosler, 74 Fed. 1000, affirmed on appeal in 47 U. S. 
App. 637, 26 C. O. A. 16, and 80 Fed. 596; In re Plankinton Bank, 87 
Wis. 378, 58 N. W. 784. Two cases cited by counsel are possibly ex- 
ceptional, — not falling within either of the classes specifled. In the 
case of Gunster v. Power Co., 181 Pa. St. 327, 37 Atl. 550, it was 
held: 

"An exception to tlie gênerai rule that notice to the agent Is notice to the 
principal arises in case of such conduct by the agent as raises a elear presump- 
tion that he would not communicate the fact in eontroversy, as where the 
agent acts for himself in his own interest, and adversely to that of the princi- 
pal. Where an agent representing two principals conducts a scheme to defraud 
one of them, it will be presumed that he did not disclose to the principal he 
intended to cheat the means by which he intended to effect his purpose. An 
intended fraud committed by an agent on his own aecount is beyond the scope 
of his employaient, and bears analogy to a tort willfuUy committed by a serv- 
ant for his own purposes, and not as a means of performing the business 
intrusted to him by his master." 

In that case the treasurer of a manufacturing corporation, being 
also vice président of a bank, executed two promissory notes in the 
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name of the manufacturing corporation, signing them as treasurer. 
Thèse notes were discounted by the bank, and the manufacturing cor- 
poration was given crédit for the proceeds. On the same day the 
treasurer drew the check of the manufacturing corporation "to the 
order of dft. N. Y." As vice président he caused the amount of the 
check to be charged to the manufacturing corporation upon the books 
of the bank, and on the same day, in payment of the check, he drew 
two drafts upon New York in the name of the bank, and signed by 
him as vice président, making them payable to his own order. He 
received payment of the drafts in currency, and used the proceeds for 
his private purposes. In a suit brought by the bank against the 
corporation upon its promissory notes, the court ruled that as treas- 
urer of the manufacturing corporation he had the authority to ex- 
écute the notes and the check for the proceeds of the discount, and 
that the manufacturing corporation, and not the bank, was liable for 
the loss. "The real question," says the court, "is, in what capacity 
did Jessup commit the fraud? It is clear it was as treasurer of the 
appellee. It was as treasurer he presented the notes for discount, 
and as treasurer he drew the check for the proceeds. Both acts 
were within his authority as treasurer, and would hâve been lawful 
if they had been honest; but he drew the money on drafts which were 
the property of the company, and when he embezzled the money it 
was the money of the company. The bank had no part in his act, 
and gained nothing by it. The fraud had its inception and consum- 
mation in acts done in his capacity of treasurer of the défendant 
company, and it should bear the loss." 

In Daniels v. Bank, 92 Hun, 460, 38 N. Y. Supp. 580, the plain- 
tiff, in 1875, being unmarried, went to Europe, and just previous to 
her departure left with one Dann, who for a long period had been 
the secretary, treasurer, and gênerai flnancial manager of the bank, 
blank checks, signed by her, to be iilled and used by him during her 
absence as she should direct. She returned the following year, and 
in April, 1879, without authority, Dann filled one of thèse checks for 
14,000, and used it to cover up his fraudulent transactions with the 
bank. It was held that the plaintiff was not chargeable by the bank 
with the check, that the knowledge of Dann was the knowledge of 
the bank, that he knew of the plaintifE's return from Europe, that his 
agency had been revoked at the time when the check was fllled out, 
that the bank was chargeable with knowledge of those facts, and 
that the rule that, when one of two innocent persons must lose, he 
should bear the loss who made the loss possible, did not apply. The 
court, in delivering judgment, observed: 

"Considérable stress now appears to be laid upon the fact that the check 
In question was not in any way altered by Dann, and that in filling It up as 
he did he was acting within the seope of his authority as the plaintilE's agent. 
The obvious answer, however, is that the agency conferred upon Dann by the 
plaintiff was for a particular purpose, and to cover only such time as she 
should be absent from the country, and it undoubtedly terminated with her 
retum to America in 1876. Two years thereafter she changed her name from 
Enos to Daniels. Thèse facts were, of course, ail well known to Dann, and 
his knowledge was the knowledge of the bank; and, with this knowledge, it 
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is difflcult to see anything in this contention upon which the (Refendant can rest 
its elaim that the plaintiiî sliould be cliarged wlth ttie amount of ' this check 
Agàin, it is charged that the bank is entitled to the beneflt of this check, 
ùpon the principle that, when one of two innocent parties must suffer by rea- 
son of a fraudulent transaction, it shall be the one whose act made it pos- 
sible for the fraud to be perpetrated. This principle might be invoked wlth 
great propriety if the clrcumstances of the case were différent,— ^in other words. 
If Dann sustained the relation of a thlrd party, simply, and had no connection 
wlth the bank; but hère, contessedly, he was not only the secretary and treas- 
urer of the bank, but he had the gênerai charge of its affairs, and was in fact 
himself the bank, and, bearing this intimate relation to the bank, it would be 
a strange perversion of the rule to hold that he might perpetrate a fraud like 
the one in question, and yet the bank be permltted to profit thereby." 

Thèse two cases, upon flrst blush, might seem not to be in accord. 
They may perhaps be reconciled upon the ground that in the flrst 
case the treasurer of the manufactiiring corporation had full power 
to sign the notes and checks of the corporation, and had actual 
authority to draw the money from the bank; while in the latter case, 
the authority of the agent being revoked by the principal's return, 
the agent was without authority to flU up or use the check, and 
that as the agent, being the chief financial offlcer of the bank, con- 
ducted the transaction on behalf e€ the bank, the latter was charge- 
able with knowledge of the wairt of authority and of the intended 
wrong. 

Wé are not, however, called upon to reconcile thèse cases, if they 
are divergent; for the case in hand, in our judgment, falls within 
principles recognized by both cases. 

We proceed to inquire which party litigant, within the principles 
stated, should bear the loss for the moneys withdrawn by Heilig. 
It is conceded that he had no actual authority from the défendant 
in error to withdraw moneys from the bank on her account. Heilig 
himself so states. The conversation stated by the cashier of the 
bank to hâve been had with Mrs. Munger gives no color of authority 
so to do; nor does he venture to say that he so understood, or that 
he permitted Heilig^'s acts, relyihg upon any such stàtements or 
assumption. The extent of the agency, so far as the record discloses, 
was to make loans for Mrs. Munger under her direction, to colleet 
interest, pay taxes, colleet moneys paid in on her account, and to 
deposit them to her crédit in the bank. Tlie custom was, upon the 
making of a loan or upon drawing moneys from the bank, to obtain 
from her a check for the desired amount, which was presented to 
the bank, and constituted the latter's authority to charge Mrs. Mun- 
ger's account. This custom was known to the bank. Over |92,000 
was thus paid by the bank upon such vouchers. Heihg was at the 
time the paying and receiving teller of the bank, and trusted by it 
with the duty of determining upon the sufflciency of a voucher or 
check presented to the bank for the payment of money. Thus, unau- 
thorized by 'Mrs. Munger, he takes to his own possession, and for his 
own use, moneys of the bank which were in his keeping and under 
his control as such teller. In so doing, we are clearly of the opinion 
that he acfed as the teller of the bank. He could not do that except 
as such officer. He made and delivered to the bookkeeper a teller's 
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mémorandum for each such amount drawn, directing the charge 
of the amount to the dehit of Mrs. Munger's account. In so doing, 
in what capaeity did he act? Thèse vouchers were certainly net 
made by or with the authority of Mrs. Munger, nor did they purport 
80 to be made. Heilig himself states, "No one but an ofScer of the 
bank ever makes such a mémorandum." They were in fact merely 
the minutes of transactions made by a teller of the bank as a direc- 
tion to the bookkeeper with respect to charges to be entered in the 
books, and of course the bank, in making such a débit, must take 
the responsibility of its correctness, and of the authority of the teller 
to direct it. 

Doubtless Heilig designed to defraud Mrs. Munger, and not the 
bank; but the acts which he did, the means which he employed, 
were not within the scope of his agency for Mrs. Munger, but 
were those which could only be done and employed by an agent 
of the bank, and in that capaeity. It was not otherwise possible 
to accomplish the theft. In the language of the suprême court of 
Pennsylvania in Gunster v. Power Co., supra, "The fraud had 
its inception and consummation in acts done in his capaeity" of 
teller of the bank. The acts themselves furnish no reason to th» 
ofiQcers of the bank to infer an apparent, still less an actual, au 
thority from Mrs. Munger. They were acts directly opposed to the 
custom in ail well-ordered banking institutions, in direct contraven- 
tion of the usual custom of business ail over the civilized world, in 
clear opposition to thè custom in which this particular agency was 
conducted, as the ofBcers of the bank knew, or should hâve known ; 
for the checks of Mrs. Munger upon this account, to the number of 
several hundred, and to the amount of over |92,000, were, in the 
course of business delivered to and honored by the bank. Thèse 
wrongful âcts of Heilig, of themselves, were "of such suspicions 
and unreasonable nature, and of such unusual and improbable char- 
acter," to challenge scrutiny and create alarm. The président and 
cashier of a bank may not shut their eyes to what is going on around 
them. They are placed in control and supervision of those under 
them, and that supervision should be vigilant. This dishonest 
teller, a month after this agency for Mrs. Munger began, was allowed 
by the bank to take the sum of $4,000, in one sum, and to hâve it 
charged by the bank to Mrs. Munger's account upon a débit mémo- 
randum made by himself. Such acts were permitted from time to 
time during a period of six years, without suggesting alarm or induc- 
ing inquiry upon the part of the oiSScers of the bank. If, from his 
long service in the bank, its officers placed undue confidence in Heilig, 
and failed in careful and vigilant supervision, the bank, and not 
Mrs. Munger, must assume the responsibility for his unauthorized 
acts. His conduct should hâve put an ordinarily prudent man upon 
his guard. The acts which he did were within his duties as teller, 
and, within the principles asserted in the Pennsylvania case cited, his 
knowledge of the wrong was the knowledge of the bank. The loss 
was made possible by the authority conferred by the bank upon it» 
teller, and therefore we think that the court below was justified in 
holding that the bank was responsible for thèse acts of its servant. 
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With respect to the $5,000, part of the moneys so ta]jen, and rep- 
resented by the note of Heilig for that amount, it appears that, after 
more than that amount of money had been abstracted, he suggested 
to Mrs. Munger the subject of a loan to himself of $5,000 ppon timber 
lands. He did not désire a loan. He was merely seeking to cover 
up the fraud he had perpetrated npon the bank, and in some way to 
commit Mrs. Munger to the sanction of his wrongful act as teller, 
and in directing the charge of that amount to Mrs. Munger's account. 
He neither suggested the time nor the terms of the proposed loan, 
nor theproperty upon which it was to be secured, nor his title thereto. 
Upon her expression of willingness to make him a loan, and without 
further negotiation, without any examination of title, without the 
making of any mortgage, without the submission to her of any facts, 
and without her knowledge, he signed a note payable to Mrs. Munger 
in five years, and indorsed upon the back a description of lands in 
which, it was said, he had a half interest, placed that note in the 
box containing her securities, which was in his exclusive keeping, 
and carefully concealed the facts from her knowledge. To seriously 
speak of this transaction as a perfected loan, which would bind 
Mrs. Munger and relieve the bank from the act of its dishonest teller, 
shocks the moral sensé. It was no loan of money. It was a bald 
subterfuge to impose upon her the responsibility for the prior theft 
by the teller of the moneys of the bank. Condonement of fraud 
cannot be procured by fraud. In this transaction Heilig assumed to 
act both for himself and for his principal, and it would require clear 
évidence of knowledge and assent to hold the principal bound, "for 
it is against the gênerai law of reason that an agent should be in- 
trusted with power to act for his principal and for himself at the 
same time." Bank of New York Nat. Banking Ass'n v. American 
Dock & Trust Co., 143 N. Y. 564, 38 N. E. 714. The court below sub- 
mitted the question to the Jury whether a loan was in fact consum- 
mated, and whether Mrs. Munger authorized Heilig to draw the 
moneys, and charged them that, if such were the case, Mrs. Munger 
would be responsible, and the bank could not be held for the sum 
so taken by its teUer. It seems to us that the charge was certainly 
as strongly in favor of the bank upon this branch of the case as it 
ought to hâve been. The jury, under the charge, found the issue in 
favor of the défendant in error, and certainly the bank has no reason 
for complaint. 

With respect to the asserted ratification of this supposed loan of 
$5,000, it is to be said that ratification must be founded upon knowl- 
edge of the facts, and must be an intelligent affirmance and adoption 
of unauthorized acts. This aiBrmance is sought to be proven or in- 
ferred from the fact that Exhibit R2, which contained a statement 
of thj« note of $5,000, was delivered to Mrs. Munger. The testimony 
of Heilig is not clear upon this question, as he at one time afflrmed 
that he did not, and at another time that he did, deliver it to her, 
but could not state the time of such delivery. The record does not 
disclose which party produced that statement at the trial. It is 
assumed by counsel for the plaintiff in error that this must hâve 
been the statement presented to Mrs. Munger, at Oshkosh, in the 
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autumn of 1894, before she removed to Chicago, and this conclusion 
is deduced from the face of the document. A careful scnitiny of 
thé paper satisfles us that it is not the one then delivered. This pa- 
per contains a written statement of certain securities and at the f oot, 
in pencil, in the handwriting of Heilig, is a statement of receipts, 
including interest from January 1, 1894, to October 1, 1894, and 
subsequently, footing up $3,091.47, against which sum is the date 
"January 1, 1894," which is manifestly an error and is intended for 
January 1, 1895, as the first entry in the column is a statement of 
interest to October 1, 1894, and the exhibit contains a statement 
of a loan to Houghton of fl,050, also included in Exhibit S2, which 
states its date as January, 1894. Again, the paper contains in pencil 
a statement of notes delivered to Mrs. Munger, which are doubtless 
the ones which she took with her to Chicago in the autumn of 1894. 
Upon its face, it would rather seem that, if this statement was pro- 
duced at that time, it remained in Heilig's keeping, and the writ- 
ings in pencil were placed there by him after Mrs. Munger's de- 
parture. Exhibit S2, which is a statement manifestly prior in time 
to that of Exhibit E2, has the entry of a loan dated January, 1894, 
which is subséquent to the date of the Heilig note of |5,000, but that 
statement makes no mention of the latter. This statement, Exhibit 
S2, he testifles, he delivered to Mrs. Munger before she went to Chi- 
cago. Of course, a statement delivered and retained by a party, 
which referred to a note of that magnitude, even with imperfect 
knowledge of the facts, might be strong to show acquiescence; but in 
the doubt which is cast upon the fact of delivery or the time of de- 
livery, coupled with the direct déniai by Mrs. Munger of any knowl- 
edge of the matter or of the giving of any authority to withdraw the 
money, renders it peculiarly a question for the jury, and that question 
was fairly submitted to them by the court below. 

With regard to the matter of money loaned to Wall & Spaulding, 
taken *rom the bank without the authority of Mrs. Munger, and 
which Heilig says was repaid to him, and which the bank books 
show did not go to Mrs. Munger's account or inure to her beneflt, 
upon the principle above stated the bank is responsible for it; for, 
having delivered the money to its teller without authority of Mrs. 
Munger, it has no right to charge her account therewith, unless she 
has knowingly ràtifled the act, or the bank can show (for the burden 
rests upon it) that the money has inured to her beneflt. 

With respect to the loan to Arthur C. Payne, which appears to 
amount to |400, it need only be said that the matter stands upon 
the same footing as the loan to Wall & Spaulding, with this excep- 
tion: That on June 16, 1895, Heilig reported to Mrs. Munger a 
loan made on one year's time to Payne, of |200. This appears in 
an account as an expenditure, and is deducted from receipts. It 
may be doubted whether that fact should be construed into a notice 
to Mrs. Munger that her agent was drawing moneys from the bank 
on her account without her check. For ail that appears upon the 
face of the letter, the money may hâve been taken by him from mon- 
eys collected and not deposited. It might perhaps be a ratification 
of her agent's act in loaning to Payne that amount. The whole mat- 
95 F.— 7 
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ter, however, was fairly slibmitted to the jury, which bas found ad- 
versely to the plaintiff in error, and we are not at liberty to disturb 
the verdict. If we were, we should bé loth so to do, or to abate the 
amount, since the total sum to which the plaintiff seems entitled 
is over f 1,300 in excess pf the amOunt claimed and recovered. 

The question respecting the loans to the Pearson Eefrigerator & 
Cold-Storage' Company, representing the amount of money charged 
to Mrs. Mungerby thé bank after ïleilig had severed his connec- 
tion with the bank, and by his direction credited to the Pearson Ee- 
frigerator & Oold-Storagè Company, in which he was à party chiefly 
interested, is set at rest by the priiiciples of law herein stated, 
and the court correctly directed a verdict against the bank for that 
amount. It could not charge that sum, or any sum, to Mrs. Mun- 
ger, upon request of her agent actiog without authority. It was 
bound to ascertain the extènt of his powers; and, authority being 
wanting in the agent, and as he couîd not thus deal for the principal 
in a matter in which he Was personally interested, the bank acts at 
its péril. ChryStie v. Fostër, 26 U: S. App. 67, 72, 9 C. C. A. 606, 
and 61 Fed. 551. The samç remarks are applicable to the sum of 
$75 which the bank permitted Heilig to take after he had severed 
his connection with the bahk, and which it charged to Mrs. Mun- 
ger's account. tJpon this item the court fairly submitted the ques- 
tion to the jury. / . 

It is charged that Mrs: Munger was grossly neglîigent in her deal- 
ings with her agent. It màiy nOt be denied that tô some extent sbe 
is subject to the charge pf neglect. She, without d'oubt, placed uh- 
due confidence in him. But her carèlessness and imprudence in no 
way induced action upon the part of the bank. No actr'is'sho'wn in- 
dicating that she had intentionally led third personfe to believe that 
Heilig had authority to draw moneys, or which warrâiited the bank 
in êô belieying; ând it does not appéàr that the bank, in permitting 
the action of Heilig, acted tipon ariy knowledge of her supposed neg- 
lect, or believed that Heilig was so àuthorized. If nothing may 
be excused to her by reaspii of her sex, or by, reason of her mani- 
fest unfamiliarity with business affairs, Vhat shall be said of trained, 
experienced, and skilled oilScers of a bank, who, in contravention 
of the recognized course of business, hâve permitted its teller for 
a séries of yeàrâ to act in disregard of well-settled rules of bank- 
ing, whereby he tised his position, and the means which they placed 
in his hands, to'unlawfully take the moneys of the bank, and who 
now seek to charge his acts upon one for whom he acted in a lim- 
ited way, but from whom he had no authority to do in her name 
the things which the bank permitted him to do. Wé are satisfied 
that the verdict is just, and that no réversible error occurred in the 
submission of the case. We hâve not dealt in détail with the spécifie 
requests to charge, or with the exceptions to the charge as given, 
becansé, as we think, under the principles which must govem, the 
charge was correct. We also take no account of the acts of Mrs. 
Munger's son during her absence abroad. He acted without author- 
ity, and without knowledge of the extent of the agency, or of the 
things done in put-suance of it. What he did was merely tentative, to 
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protect her estate from possible loss until his piother could be ad- 
vised. Her répudiation of Heilig's acts immediately upon her return, 
and upon notice of them, was, we think, timelj, and eiBcient to dis- 
charge her of respbnsibility for them. lie judgment is aflflrmed. 

GEOSSCUP, Circuit Judge, sat at the hearing, and concurred in the 
décision of this cause, but, by reason of illness, had no sbare in the 
préparation of the opinion. 



EARLE V. COYLE. 
(Circuit Court, E. D. Pennsylvania. June 22, 1899.) 
No. 82. 
National Banks — Sale of Sharbs bt Stockholder— Liabilitt fok Assess- 

MBNT. 

The owner of shares of stoeli in a national bank placed them in the hands 
of auctioneers for sale, delivering to them his certificate, with an assign- 
ment and power of attorney to trausfer In blanli, indorsed thereon and 
duly executed. The bank was in good repute, and believed by the stoek- 
holder to be solvent. The stock was sold at auction, and purchased at its 
pat value by the cashier of the bank, to whom the certificate was delirered 
at the bank by the auctioneers, with a request that Jt be tranaferred. The 
certificate proyided, in accordance with the by-laws, that the stock was 
only transférable on the books of the bank, and the cashier was one of the 
offleers authorlzed to make transfers. The by-laws further provlded that 
no oflicer, except the président and vice président, should become stock- 
holders without ttié consent of the board of directors. No consent to the 
purchase of this stock by the cashier was shown by the records of the bank, 
nor was it ever transfetred to him on the books, but during nearly four 
years, and until the fallure of the bank, semiannual dividends on the 
stock were paid to the cashier. The seller had no actual knowledge by 
whom the stock had been purchased, or that it had not been transferred. 
Held that, under the circumstances shown, he was not bound to see that 
the transfer was actually made, and could not be held liable for an assess- 
ment made by the comptroUer on the stock after the bank became insol- 
vent.i 

Action by the receiver of an insolvent national bank to recover 
an assessment made against défendant as a stockholder. 
The facts agreed upon by the parties appear in the foUowing case stated: 
"The Chestnut Street National Bank vk'as duly incorporated and organized In 
the year 1887 as a national bank under the laws of the United States, and was 
located in Philadelphia. Prior to the 13th day of February, 1894, the décèdent, 
D. Lynn Coyle, was the owner of five (5) shares of stock in the said bank. 
His name was entered in the books of the bank as the owner of said flve (5) 
shares, and he held a certilicate therefor in the form hereinafter set ont. On 
the said 13th day of February, 1894, the said décèdent placed the said flve (5) 
shares of stock with Barnes & Lofland, auctioneers, doing business at Phila- 
delphia, for saie at public auction, and the same were put up at public sale by 
them oh the said daj% and knocked down to William Steele at the price of one 
hundred dollars ($100) per sliare, or flve huûdred dollars ($500) for the five (5) 
shares. At the time of the sale the said bank was in good crédit in the said 
City, and the said décèdent had no reason whatever to believe that it was in- 
solvent, or was about to become so, but, on the contrary, believed it to be sol- 

1 As to liability of shareholders in national banks, see note to Beal v. Savings 
Bank, 15 G. 0. A. 130. 
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vent. At the said time the said décèdent dellvered his certiflcate for the said 
flve (5) shares of stock to the said Barnes & Lofland, the same having indorsed 
upon it aji assignment of the said shares in blanlj, with a power of attorney 
In blank to transfer the same, which assignment and power of attorney were 
signed by the said D. Lynn Coyle. ' A copy of said certiflcate and the said 
assignment and power of attorney is as foUows: 

" 'No. 87. 

" 'The Chestnut Street National Bank of Philadelphia, 5 Shares. 
" 'Thls Is to certify that D. Lynn Coyle is entitled to flve shares of the capital 
stock of the Chestnut Street National BanU of Philadelphia, transférable only 
on the books of the said bank. 

" 'Philadelphia, November 14, 1887. William Steele, Cashier. 

" 'Eobert B. Pattison, Président.' 

"On the said certiflcate was indorsed the foUowing: 

" 'For value received, hereby sell, assign, and transfer unto 



shares of the capital stock represented by the within certiflcate, and do hereby 

irrevocably constitute and appoint attorney to transfer the said 

stock on the books of the within-named company, with full power of substitu- 
tion in the premises. 

" 'Dated Feb. 14, 1894. D. Lynn Coyle. 

" 'In the présence of J. H. Lofland. 

" 'Signature guarantied. Barnes & Lofland.' 

"The said William Steele, to whom the said stock was knocked down at the 
sale, was at that time the cashier of the said the Chestnut Street National Bank, 
and the said Barnes & Lofland supposed that he was purchasing itfor William M. 
Singerly, who was then the président of the bank. The said Barnes & Lofland, 
on the said 13th Jay of February, 18&4, took the said certiflcate, indorsed as 
aforesaid, to the banking house of the said bank, delivered It to the said Wil- 
liam Steele, as cashier thereof, and then and there requested him to transfer 
tlie said flve (5) shares of stoclî to the purchaser thereof, and left the said cer- 
tiflcate with him. The said William Steele before that had paid to Barnes & 
Lofland the sum of five hundred dollars ($500) in payment for the said stock. 
The by-laws of the said bank regulating the transfers of its stock are as fol- 
lows, and were in force from its organization continuously down to its suspen- 
sion, on December 23, 1897, and hâve not been ehanged since, and it Is agreed 
are the only by-laws affiecting the question herein: 

" 'Art. 12. Certiflcates of stock signed by the président and cashier, and bear- 
ing the seal of the bank, shall be issued to shareholders, and state upon the 
face thereof that the same are transférable only upon the books of the bank, 
which transfer shaJl be in the présence of the président or cashier by the per- 
son in whose name it appears, or by his duly-authorized attorney or représenta- 
tive. 

" 'Art. 13. In ail cases of transfer by attorney, the original letter of attorney, 
duly proved (or a notarial copy thereof), shall be deposited and remain with the 
bank, and, In cases of transfer by executors, administrators, guardians, or 
other légal représentatives, duly-authenticated évidence of their authority shall 
be produced to the bank, at its discrétion. No transfer shall be made in any 
case until the certiflcates granted to the transferrer be delivered up to the bank, 
and no transfer shall be madé, without the consent of the board, by any share- 
holder who shall owe the bank any obligation, either as drawer or indorser, 
that is due and unpaid.' 

" 'Art. 15. No offlcer of the bank, except the président and vice président, 
shall, without the permission of the dlrectors, hold stock in the bank, nor shall 
any officer, e?;eept the président and vice président, keep an account with the 
bank. The cashier's officiai accounts shall be kept in the gênerai ledger.' 

" 'Duties of Cashier [from Article 35]. The stock ledger, transfer books, and 
certiflcates of stock shall be kept under his immédiate direction. He shall 
aflîx the seal of the association to ail certiflcates of stock issued by the bank, 
and to such other documents as the board may order, and shall also direct the 
working of the bank and the duties of ail those employed thereln, except the 
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président. He shall call spécial meetings of the board when directed by the 
président' 

"On tlie 14th day of February, 1894, the sald Barnes & Lofland paid the 
amount for which the sald stock had been sold, less their charges, to the sald 
décèdent, who never knew who had purchased the said stock, and supposed 
from that time that the stock was duly transferred to the purchaser on the 
books of the bank. He dled on the 17th of February," 1897, and letters testa- 
mentary Issued to the défendant. Subsequently, on December 23, 1887, the 
sald bank falled, and suspended payment of Its obligations, and was thereupon, 
by the order of the comptroUer of the currency of the United States, deelared 
jnsolvent, and thereafter, on January 29, 1898, the plaintiff was appointed re- 
ceiver thereof, and was duly qualifled, and is now administering the duties of 
his trust, and, as such receiver, bas brought this action. There is due and 
owing by the said bank to its creditors debts which the assets are insufHcient to 
pay, and the comptroUer of the currency determined that an assessment of 100 
per centum upon the par value of each share of the capital stock of the said 
bank is necessary, and has made an order directed to the plaintiff, making said 
assessment, and, pursuant to said order, the plaintiff notified the défendant, and 
demanded of her that she pay the sum of five hundred dollars ($500), as an 
assessment on the said shares of the stock, on or before the Ist day of April, 
1898. The défendant, after the receipt of said notice, made investigation, and 
ascertained the f oUowing to be the facts, and they are agreed upon as the facts 
in this case: That the said William Steele bought the said shares of stock- 
for himself and for his individual account, and made no transfer thereof to him- 
self in the books of the bank provided for the purpose of making transfers, and 
the minutes of the board of directors of the bank do not show any permission 
was granted to him to hold stock in his name. That the said stock still stands 
in the name of D. Lynn Coyle on the stock ledger of the bank, and no new cer^ 
tificate issued; said certificate No. 87, in the name of D. Lynn Coyle, as hereih 
recited, at the time of, and for some time prior to, the suspension of the bank, 
and ever since. being in the possession of the Chestnut Street Trust & Savings 
Fund Company as collatéral security for a loan made to William Steele indi- 
vidually by that company, which loan is unpaid. That the said bank deelared 
dividends semiannually to the said five shares of stock after the said lîîth day 
of February, 1894, and paid the same to William Steele. That William Steele, 
as cashier, had entire supervision of making out checks for dividends, and to 
whom paid, and signed them as cashier. That the bank did not keep a book in 
whicli the sald dividends were credited to the various stockholders. That divi- 
dends to stockholders were paid by checks for the amounts drawn on the said 
the Chestnut Street National Bank to the order of the stockholder, and William 
Steele, as cashier, had supervision of the payment of ail checks upon the bank 
by virtue of his office, but the actual payments were made by the paying teller 
of the bank. That the dividends deelared on the said five (5) shares of stock 
subsequently to February 13, 1894, were paid to the said William Steele by 
checks, as aforesaid, to his order, which checks the said William Steele in- 
dorsed, and presented to the said bank, and they were paid and retained by the 
bank." 

Asa W. Waters and W. H. Addicks, for plaintiff. 
E. M. Scliick, for défendant. 

McPHEESON, District Judge (after stating the facts). Upon thèse 
facts, I am of opinion that judgment must be entered in favor 
of the défendant. The décision of the suprême court in T\Tiitney v. 
Butler, 118 U. S. 655, 7 Sup. Ot. 61, seems to be controlling. In 
that case a stockholder sold his shares at àuction, and the auc- 
tioneer delivered to the purchaser the certificate therefor, with a 
power of attorney to transfer, duly executed in blank. The pur- 
chaser paid the auctioneer for the shares, and the auctioneer deliv- 
ered the money to the stockholder. No formai transfer of the shares 
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was îpaade upon the books of the bank. The stockholder did not know 
who the purchaser was, or that the transfer had not been formally 
made, and had no reason to suppose that the duty to transfer had 
beeij negleétèd. Thus lar the facts of the case now before us are 
identical with the facts just stated. In Whitney v. Butler, however,, 
the purchaser was a broker that had, been employed by the président 
of the bank to buy the stock for a customer. In the présent case 
the purchaser was the cashier pf the bank, and was himself one of its 
transfer ofiQcers. In both cases the certiflcate and the power of 
attomey were delivered to a transfer ofiScer, in order that the proper 
entries might be made upon the books. In Whitney v. Butler the 
certiflcate was delivered to the président, although it was known 
that he was not the purchaser; but the suprême court held that, as 
the other requîrements of the by-laws had been complied with, the 
seller had done ail that he was required to do, and was not bound to 
see that the transfer was actually made upon the books. In the case 
before us the cashier, who was equally with the président an agent 
to supervise the transfer of stock, was also the purchaser. He was 
the person to whom the stock was sold by the auctioneer; and, 
although the auctioneer mistakenly eupposed that the purchase was 
being made on behalf of the président of the bank, this gratuitous 
supposition, is of no weight in the détermination of the controversy. 
In reality the cashier was doing precisely what the apparent facts 
of the transaction indicated. He was buying the stock for himself, 
and was paying for it with his own money. When, therefore, the 
certiflcate was delivered to him, with a power of attomey, properly 
signed in blank, the seller had done everything in his power to do, 
except that he did not insist upon seeing the actual entries made 
in the transfer books of the bank. Under the factis agreed upon, we 
do not think he was bound to go so far. Unless the by-law to be 
considered immediately put the seller upon notice, there was nothing 
about the transaction, either at the time the sale was made or after- 
wards, to cause the seller to suspect that the purchase would not 
be folio wed by the ordinary formai transfer of title on the books. 

The plaintifl seeks to avoid the force of thèse facts by pointing to 
the by-law, just referred to, which forbids the cashier to buy the 
shares of the bank without permission from the directors. He argues 
that, as the seller was a stockholder, he was bound to knôw the 
by-laws, ànd must therefore hâve been aware that the cashier could 
not transfer the stock to himself upon the books of the bank. We 
do not think that either conclusion is inévitable. It may be a fair 
subject for dispute whether a stockholder is chargeable with knowl- 
edge of such a by-law ; but, even if it be assumed that such knowledge 
should be imputed to Mr. Coyle, we see no reason why he might 
not properly. suppose that the cashier had received permission from 
the directors to buy the stock. Certainly he was not bound to as- 
sume that the cashier was acting in violation of the rules of the 
bank. On the contràry, the ordinary presumption that men are 
acting lawfully might, with propriety, lead him to suppose that the 
cashier had received authority to make the purchase. The faet that 
the minutes of the directors are silent upon this point is not de- 
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cisive. In epite of this négative évidence, authority might, never- 
theless, hâve been given, and sucli a supi)osition would be strongly 
supported by the fact that dividends ceased to be paid to tlie seller, 
and were thereafter paid to the cashier. The natural inference 
would be that the bank had either authorized or had ratified the 
transaction. The by-law was evidently framed for the protection 
of the bank, and the bank could waive it either by resolution or 
conduct. 

We can see no ground, therefore, upon which to hold that the 
liability of Mr. Coyle continued. He did everything required by 
the usual course of business and by the rules of the bank to pass 
the formai title to the purchaser. He had not only no reason to 
suppose that the transfer had not been made, but he had every reason 
to believe that the necessary formalities had been observed. We 
are not prepared to décide that the seller of shares of a national 
bank is always bound tO see that the transfer is made upon the books, 
and continues to be liable until such a transfer is made. Sometimes 
he may be thus bound. But in the présent case we think the facts 
agreed upon furnish a complète défense to the plaintifE's claim. We 
direct judgment to be entered in favor of défendant. 



ROGERS v. 2ET-NA INS. CO. OF HARTFORD. 

(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

No. 145. 

1. Insubance— Construction of Contract. 

It is no défense to a contract of insuranee that tlie loss oocurred through 
tlie négligence of the assured or of his servants, unless the contract ex- 
pressly constitutes such négligence a défense. 

2. Same. 

An insuranee policy will not be given a construction which would defeat 
the entire purpose of the contract by enabling the insurer to defeat any 
recovery thereon. 

3. Same — Marine Insurance — Aoainst Liability for Collision. 

A policy insured the owner of a steain tug against such loss or damage 
as the tug might "becoine legally liable for from accident caused by col- 
lision." It contained a provision that the insured warranted that the tug, 
with her tow, should not go out of the regular or usual channels, "and 
also warranted free from loss, damages, or expense caused by or arising 
from so doing, or from ignorance on the part of the master and pilot as 
to any port or place the steam tug may use, or from want of ordinary 
care or slcill." Hdd, that the expression "from want of ordinary care 
or slvill" would not be eonstrued to apply to the contract generally, which 
would render it nugatory, but only to the preceding provision as to the 
action of the master or pilot in going to any port or place the tug might 
use. 

4. Same— LiMiTiNG Time for Suit. 

A policy insuring a steam tug against liability for loss or damage arising 
from collision provided tliat suit thereon must be brought within a year 
after the date of the loss. It also provided that the insured should not 
be liable, unless the liability of the tug should be establislied by suit, and 
that losses should be payable 00 days after proofs of such loss or damage 
and of the amount thereof; Held, that such provisions must be eonstrued 
together, and that, so eonstrued, proofs of loss could not be made until 
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after a judiclal détermination of the liability of the vessel. and the limita- 
tion commenced to run 60 days after such proofs were furnished, unlesa 
they were waived. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Le Eoy S. Gove, for appellant. 
Nelson Zabriskie, for appellee. 

Before WALI^\^CE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. June 14, 1891, near midnight, a col- 
lision occurred between the libelant'e steam tug F. W. Devoe and the 
yacht Ameila in the North river, and as a resuit the yacht sank and 
two of the persons on board of her were drowned. The Jîltna Insur- 
ance Company had, by its policy dated February 12, 1891, insured 
the libelant "and others on account of whom it may concern, loss pay- 
able to him or order" in the sum of |2,500, against such loss or damage 
as the steam tug might "become legally liable for from accident 
caused by collision." That policy was in force at the time. Prompt 
notice of the disaster was duly given by the libelant to the Insurance 
company pur suant to the terms of the policy. Within a week or 10 
days thereafter the libelant instituted proceedings in rem in the dis- 
trict court of the United States for the Southern district of New York 
for the limitation of his liability as owner of the steam tug. In that 
suit the owners of the yacht, as well as other persons having claims 
arising from the collision, were served with process and appeared, 
and the question of the responsibility of the tug was. litigated; and it 
was adjudged that the libelant was liable for the collision and the 
damages and injury arising therefrom to the extent of his interest in 
the vessel, and the damages sustained by the owner of the yacht and 
the other claimants were agreed upon between the parties, and the 
vessel was sold and the proceeds distributed pro rata among those en- 
titled thereto. In this proceeding the libelant employed as his attor- 
neys a law firm who had been accustomed to represent the Insurance 
company in its litigations. They undoubtedly supposed that they 
were representing its interests as well as those of the libelant in the 
proceeding. At the termination of the proceeding, however, the In- 
surance company repudiated any connection with the proceeding and 
ail liability for the loss, and on June 3, 1893, proofs of loss were 
served on the company by the libelant. In the following month he 
filed the libel in the présent cause to recover the loss insured by the 
policy. The Insurance company alleged as défenses that the master 
or pilot in command and charge of the tug at the time of the collision 
was incompétent and unflt to navigate her, and was intoxicated at 
the time and when she started on the voyage upon which the col- 
lision occurred; that the damages and injuries which resulted from 
the collision arose on the part of the steam tug, her owner, master, 
or pilot, and the persons in charge of her navigation, from a want of 
ordinary care; that the policy of insurance provided that ail claims 
thereunder should be void, unless prosecuted within 12 months from 
the date of the loss, and, the libelant not having prosecuted said 
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alleged claim -n'ithin said 12 months, the poliey and ail daims under 
it were void; that the alleged proofs of loss clalmed to hâve been 
furnished by the libelant were not in proper f orm, nor such proofs as 
the Company was entitled to hâve from the libelant; and that, if at 
the time the poliey was issued the libelant was owner of the tug, it 
never took effect, inasmuch as it was issued to him "and othere as 
owners of the said steam tug." The court below decreed in favor of 
the libelant. 

An examination of the record of this appeal discloses a meritori- 
ous demand against an Insurance company, and défenses by the 
Company which are not creditable to the sensé of justice of its offlcers. 

The proofs show that the tug was in command of a duly-licensed 
master. Her navigation at the time was in charge of the mate, 
one Walch, who was a duly-licensed pilot. Walch had taken 
the wheel when the tug started on the voyage, the master being with 
him at the pilot house at the time. He had just come aboard, and 
was undoubtedly under the influence of liquor, but not suificienfly to 
attract the notice of the master. It required skillf ul management to 
take the tug ont, the exit from her slip being obstructed by a tow of 
ice barges. After Walch had accomplished this, the master went off 
duty to sleep. The collision oecurred within half an hour later, and 
was caused by the gross carelessness of Walch, who by that time was 
so intoxicated as to be incapable of performing his duties properly. 
There is no évidence that either the master or the pilot was incompé- 
tent or unskillful in their vocation, or were not in good repute, and 
none to impute any fault or remissness to the libelant in employing 
either of them. It is no défense to a contract of Insurance that the 
loss oecurred through the négligence of the assured, or of his serv- 
ants, unless the contract expressly constitutes such négligence a dé- 
fense. One of the principal objecte which the assured bas in view 
in eflecting an insurance is protection against casualties accruing 
from thèse causes. Ang. Ins. § 125. The poliey contains a war- 
ranty that the tug "shall at ail times be in charge of and commanded 
by a duly-licensed pilot or captain." It contains also the following: 

"Warranted by tlie assured that the said steam tug, with her tow, shall not 
go out of the regular and usual channels, and also warranted free from loss, 
damages, or expense caused by or arlsing from so doing, or from ignorance on 
the part of the master and pilot as to any port or place the steam tug may use, 
or from want of ordinary eare or sliill." 

It is insisted by the insurance company that there was a breaeh of 
the warranty against loss arising "from want of ordinary care and 
skill." The collision undoubtedly oecurred through want of ordinary 
care or skill, and, if it is the meaning of the poliey that the insurance 
company shall not be liable in any such case, the proofs establish a dé- 
fense. But this warranty is found in a contract which has no other 
purpose than to indemnify the assured against the loss which he 
may sustain through the improper navigation of his own veesel, and, 
as such a loss cannot arise in any other way or from any other cause 
than the want of skill or care of those in charge, the contract would 
be of no value to him, and would be nugatory as to the insurance 
company, if the warranty is given tbe effect claimed for it It was 
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probably inserted where it is found with the purposç, on the part of 
the .aîltna Insurance Company, »f escaping any liability in the event 
of a loss, if it should see fit ta do so. But it is inserted in a part of 
the policy where it would not naturally convey that meaning to the 
assured. It is made part of a comprebensive warranty expressed to 
exonerate the insurance companj against the rislîs that may inter- 
vene, if the tug, with her tow, is taken ont of the regular towing 
channels, or to any port or place where the master or pilot, through 
ignorance or inexpérience, ought not to undertake her navigation. 
Upon no.rule of construction can it be permitted to extend to defeat 
the whole end and aim of the contract. It must be given an inter- 
prétation most faTorable to the assured. We construe it as though 
it read "warranted free from loss arising from ignorance or want of 
ordinary skill or çare on the part of the master or pilot as to any port 
or place the steam tug may use." The défense that the suit was not 
brought within the time limited by the policy is f ounded upon a 
provision "that ail claims under this policy shall be void, uuless prose- 
cuted by suit at law within twelve months after the date of the loss, 
any statute of limitation to the contrary notwithstanding." The 
policy also contains a provision that the company shall not be liable 
for any loss or damage, "unless the liability of the said steam tug for 
such loss or damage is determined by a suit at law, or otherwise, as 
this company may elect." It contains another provision that "losses 
shall be payable sixty days after proqf s of such loss or damage and of 
the amount thereof ." It contains no provision requiring the proofs 
of loss to be presented within any specifled, period. The condition 
requiring suit to be brought within one year must, of course, be read 
with the other conditions, and it js to be so construed, if possible, as 
to render ail of them consistent and harmonious. By one of them 
no cause of action can arise under the policy uptil the assured has 
established, by légal proceedings, the liability of his vessel for the 
damage caused by the collision. Thîs he mightbe unable tO; do 
within a year, as in the ordinary c ourse; of légal proceedings, proseeut- 
ed with due promptness and vigor, it is frequently impossible for, a 
party to procure an adjudication in a litigated controversy within 
that period. Does the poHcy mean that, in the event he is unable to 
do so, the assured is to bear the loss, and the company is not to be 
liable at ail? It can only be given this meaning thai it was devised 
by the company as a trap for the unwary, for no sane man would 
understandingly accept such a policy. Oommon sensé and common 
decency forbid a construction which, would permit the limitation to 
be operàtive during the period before the cause of action arases. In 
Hay V. Insurance Co., Chief Judge Ohurch, in considering a eimilar 
condition, observéd that it seemed "absurd to suppose that the parties 
intended to flx a limitation of time, f or bringing an action, so that by 
compliance with other conditions, of the policy the whole time might 
elapsè, aiid thus resuit in depriving thep^y of the right to bring any 
action." 77 N. Y. 243. Statute,s liiniting the tjnie of commencing 
action never reçoive such a construction. We hâve no doubt that 
the limitation applies to à loss that has been judicially determined, 
and begins to run from the d3,te of the détermination. After the 
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cause of action thus arises, the other condition of the policy becomes 
operative, and, unless proofs of loss hâve been waived, an action upon 
the policy cannot be brought until 60 days after proofs of the amount 
of loss are served. Then, and net until then, the limitation begine 
to run. Steen v. Insurance Co., 89 N. Y. 315 ; Spare v. Insurance 
Co,, 17 Fed. 568; Priezen v. Insurance Co. 30 Fed. 352; Steel v. 
Insurance Co., 51 Fed. 715, 2 C C. A. 463. The présent suit was 
brought bef ore 60 days had expired after service of the proofs of loss, 
and the proofs were served within a year from the date of the final 
decree in the proceeding to limit liability. No objection bas been 
taken by the appellant that the suit was prematurely brought, prob- 
ably for the reason that when the proofs were served it peremptorily 
refused to pay the loss. The decree entered in the limited liability 
proceeding March 29, 1892, was interlocutory merely (McGourkey t. 
Kailway Co., 146 U. S. 537, 13 Sup. Ot. 170), was subject to revision, 
and did not conclude any of the parties as to the liability of the tug 
for thè damages àrising from the collision. The détermination con- 
templât ed by the condition of the policy is a final adjudication. Any- 
thing short of that could not subserve any useful purpose. It fol- 
lows that the suit was brought within the time limited by the condi- 
tion. The défense that suiHcient proofs of loss were not furnished 
by the libelant bas not been urged in this court. Of course, by dis- 
claiming ail liability under the policy, the company waived any objec- 
tion to the sufficiency of the proofs. Insurance Co. v. Pendleton, 112 
U. S. 696-709, 5 Sup. Gt. 314. The défense that the policy never 
attached, because it runs to the libelant "and others on account of 
whom it may concern," is too frivolous to require discussion. 

We hâve thus considered ail the questions which hâve been present- 
ed by the appeal, except those which relate to the amount of the 
recovery awarded the libelant. It is unnecessary to discuss thèse in 
détail, because, upon the proofs, it satisfactorily appears that the 
libelant was entitled to a larger recovery than wae awarded to him 
by the decree. • The policy provides that "ail losses shall be paid in 
such proportion as the amount insured bears to the value of the 
said steam tug, as expressed in this policy." I3y the policy the tug 
was valued at |5,000. The policy also provides that "in ail cases of 
loss $100 shall be deducted therefrom," and also that the liability of 
the company "for loss and damage to vessel or vessels is to be limited 
to the amount of actual repairs rendered necessary in conséquence of 
any disaster insured against." By the collision the yacht was prac- 
tically destrcyed. Her value at the time was from |3,500 to $4,000. 
Hhe sank in over 50 feet of water, it cost |420 to raise her and get 
her ashore, and the owner sold her to a boat builder for |100. The 
latter did not attempt to repair her, obviously because she was not 
worth repairing. The testimony introduced by the Insurance com- 
pany that she could hâve been repaired for a practically trifling sum 
is worthless. Tlie damages to the yacht caused by the collision, and 
for which the tug was liable, were, at a moderate estimate, |3,o00. 
Deducting from this sum $100, as required by the policy, the amount 
which the libelant was entitled to demand of the insurance company 
hy the terms of the policy was $1,700. The decree of the court be- 
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low proceeded upon the theory that the libelant was entitled to re- 
cover the proceeds of the sale of the tug in the limited liability pro- 
ceeding, less those distributed pro rata upon the claims against the 
tug, other than those of the owner of the yacht, together with the 
reasonable expenses of the proceeding. The policy does net limit 
the loss of the aesured to the amount established in favor of the in- 
jured vessel in a suit for damages, or in a limited liability proceeding. 
It does, in effect, require him to establish the liability of his vessel 
as the responsible author of the loss or damage before he can call 
upon the insurance company to pay. This it is in his power to do. If 
a suit is not brought by the owner of the injured vessel, he can bring 
a suit himself whieh he knows will fail, except as it will resuit in an 
adjudication of the responsibility of his own vessel for the disaster. 
But it would never be in his power to obtain a judicial détermination 
of the amount of the liability, except the disaster should be so ex- 
tensive as to justify him in surrendering his vessel in limitation of 
his liability. The policy is designed as an indemnity extending to ail 
collisions, not merely to those which are so disastrous as to permit 
the assured to obtain a détermination of the amount of the loss. 
The clause requiring a détermination by suit at law of the liability of 
his vessel for the loss or damage is not to be construed as requiring 
him to establish the amount, or to do more than obtain a détermina- 
tion that his yesael is legally responsible for the disaster. If the 
amount is judicially determined, the Insurance company, not being 
a party to the suit or proceeding, is not concluded thereby; and, if the 
company is not concluded, there is no reason why the assured should 
be. Whether in the event of a suit being brought against the as- 
sured by the ôwner of the injured vessel, and notice being given by 
the assured to the company to défend, the latter would be concluded 
by the recovery, is a question which does not arise. As the libelant 
bas not'appealed, this court has no power to increase the amount of 
his recovery. In any view of the case, he was entitled to recover 
the amount awarded by the court below. The decree is accordingly 
afiQrmed, with interest and costs. 

LACOMBE, Circuit Judge. I concur in the conclusion that the 
decrees in this case and in the case of Rogers v. Home Ins. Co., 95 
Fed. 109, should be affirmed. The company c'ontracted to respond 
only for "such loss or damage as the tug may become legally liable 
for," and has stipulated that "the liability of the tug for such loss 
or damage [shall be] determined by a suit at law, or otherwise, as this 
company may elect." The companies in thèse cases did not elect 
to reimburse withoùt requiring the aesured to stand suit; and I am 
therefore of the opinion that the "loss" insured against is the sum 
flxed by such suit at law as the damage for which the tug became lia- 
ble, — a loss which was not incurred until the amounts payable to the 
injured parties were flnally determined by suit, — and am further of 
the opinion that, by requiring the assured to hâve such loss fixed by 
a suit against him (instead of themselves adjusting it with him as 
the policies provided that they might elect to do), they hâve estopped 
themselves from questioning the amount thus fixed, or the costs in- 
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curred in defending, except, perhaps, when some bad faith or im- 
providence is apparently shown. As to the limitation in the policy 
of time for bringing suit, I am in entire accord with the interpréta- 
tion given to similar clauses in Fullam t. Insurance Co., 7 Gray, 61, 
and with the dissenting opinion of McKenna, Circuit Judge, in Steel 
V. Insurance Co., 2 C. C. A. 463, 51 Fed. 715, but, being satisfied that 
the weight of authority is the other way, vote for afQrmance. 



ROGEES V. HOME INS. CO. OF NEW ÏOKK. 

(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

No. 146. 

INS0HANCE— Action on Policy— Limitation of Time within Which Action 

MAT BE BrODGHT. 

A provision of an insurance policy tliat "ail claims under this policy 
shall be void, unless prosecuted by suit at law within twelve months from 
tlie date of the loss," is satisfied by the bringing of a suit on the policy in 
good faith within the 12 months, although such suit is dismissed, on an 
objection of défendant, on the ground of misjoinder, and a new suit, which 
is practically a continuation of the first, may be maintained, though 
brought after the expiration of the 12 months.i 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
Le Roy S. Gove, for appellant. 
Nelson Zabriskie, for appellee. 

Before WALLACE and LAGOMBE, Circuit Judges. 

WALIACE, Circuit Judge. This action is founded upon a policy 
identical in terms with that considered in the case of Kogers v. Mtna 
Ins. Co., 95 Fed. 103, and was brought to recover for the same 
loss. The facts are the same in both cases, except in respect 
to the time of bringing the action, and the défenses are the same. 
In the action brought by libelant against the ^tna Insurance Com- 
pany, the Home Insurance Company was made a co-defendant. Octo- 
ber 28, 1893, both companies interposed the objection of an improper 
joinder of parties défendant. Thereupon the libelant elected to pro- 
ceed in that action against the ^tna Insurance Company, and in 
November, 1893, brought the présent action against the Home In- 
surance Company. The case thus présents the question whether, an 
action having been brought by the assured against the insurance Com- 
pany within 12 months from the date of the loss according to our 
construction of the meaning of the policy, the condition of the policy 
reading, "ail claims under this policy shall be void, unless prosecuted 
by suit at law within twelve months from the date of the loss," de- 
feats the présent action. The condition diflers from those in the 
adjudged cases cited for the appellant, where it was held that the 
bringing of an action within the year, which failed, did not satisfy 

1 For conditions as to time of bringing action, see note to Steel v. Insurance 
Co., 2 C. C. A. 47S. 
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the coûtract. In Eiddlesbarger t. Insurance Co., t Wall. 386, the 
coMitioti rcad "that no suit or action of any kind against said Com- 
pany for the recovery of any daim, iinder, upon, or by virtue of the 
said policy ehail be sustàinable in any court of law or chancery, 
unless suCh suit or action shall be commenced withiû the term of 
twelve months next after the loss or damage has occurred; and, in 
case any siiit or action shall be commenced against said company 
after the expiration of twelve months next after such loss or damage 
shall hâve occurred, the lapse of time shall be taken and deemed 
as conclusive évidence against the validity of the claim thereby so 
attempted to be enforced." In Arthur v. Insurance Cb., 78 N. Y. 
462, the condition was expressed in the eame terms. There is a ma- 
terial différence between a condition providing that no suit or action 
against the company for the recovery of any claim under the policy 
shall be sustàinable, unless commenced within 12 months, and one 
prpviding that "ail claime under this policy shall be void, unless pros- 
ecuted by suit at law within a year." The former reaches the particu- 
lar action brought upon the claim. Wilson v. Insurance Co., 27 Vt. 
99. Unless it is commenced within the year, the imperative terms 
of the contract prevent a fécovery, and it is wholly immaterlal that 
the claim may hâve been siied upon previously. The latter reaches 
the claim, but not necessarily the action which has not been prose- 
cuted within the year. It déclares the claims void that hâve not been 
prosecuted within the year, but touches no othér claims. As it does 
not refer to the time within which the action must be brought, if the 
daim is not void, the time would seem to be immaterlal. If the claim 
upon which it is brought has been prosecuted within the year, its 
terms are literally satisfied. Any ambiguity in the condition is to 
be resolved against the company, and it should receive the interpré- 
tation most favorable to the assured. First Nat Bank of Kaneas 
City V. Hartford Fire Ins. Co., 95 TJ. S. 673. Thç purpose of condi- 
tions like that in the présent case would seem to be to require the 
assured to give the Insurance company an opportunity to contest the 
daim while it is fresh, and before the évidence may hâve become lost 
or impaired. That opportunity was afforded to the company hère; 
but it preferred not to avail itself of it. In substance, the présent 
action is a mère continoation of the former. We agrée with the 
court below that the condition is "satisfied by the commencement 
and prosecution of a suit in good faith against the company" within 
the designated period. The decree is afiSrmed, with costs. 

LACOMBE, Circuit Judge, concurs. 
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AMERICAN CREDIT INDEMNITY CO. T. OARROLLTON FURNITUEB 

MFG. OO. 

(Circuit Court of AppeaU, Second Carcult May 25, 1899.) 

No. 144. 

1. Ihsubance— Statkmbnts in Application— Expbbss ■Wasbanties. 

When there is a distinct agreement that an application for Insurance 
Is a part of the contract, and the statements in the application are ex- 
pressly declared to be warrantles, tliey are to be treated as such, and not 
merely as représentations, and must be strlctly true, or the policy wlU not 
talie efifect 

9. SaMB— CONSTRUOTIGH OF CONTRACT— WhAT LAW QOVKBNS. 

Tlie fact that an application for a policy of Insurance against business 
losses by the insolvency of debtors was made ont in the state where the 
applicant resided does not render the contract subject to the statutes of 
that State, where the application was forwarded to the company in another 
State, where the policy was issued, aad, so far as appears, where a loss 
thereunder Is payable. Such a policy is a commercial instrument, and 
governed by the gênerai principles of commercial law, unless the statutes 
of the State where the contract was made control its construction, i 
Z. Same— Notice of Loss— Waiver. 

Mère silence, by failure to reply to a letter regardlng a loss, is not a 
waiver of a positive requiremeut of the policy as to notice of the loss, 
when the poiicy expressly provides that it shall not be held a waiver, and 
that changes in the conditions of the policy mnst be In writing, signed by 
the président or secretary of the company. 
4 Same. 

A policy of Insurance against business losses by reason of insolvency of 
debtors contained définitions of insolvency, among which was the return 
unsatisfied of an exécution in favor of the insured. It also required the In- 
sured to give notice, within 10 days after learning of the insolvency of a 
debtor, on blanks fumished by the company, and in the manner prescribed 
by it. Such blanks contained no référence to insolvency, but required the 
Insured to answer questions as to the "failure" of a debtor, date, nature, 
etc. Eeld, that the word "failure" was used in Its commercial sensé, and 
thàt confessions of judgments by a debtor who Was in business, and a 
seizure of his stocls by the sheriff, causing a suspension of his business, 
was a "failure" in a commercial sensé, and that a report of such fail- 
ure by the insured ^vlthln 10 days, with the questions in the company's 
blanlis fuUy answered, fulfilled the requirements as to notice, and a second 
notice after the return oï an exécution unsatisiied was not required. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is a wrlt of error to review a Judgment of the circuit court for the 
Southern district of New York, in favor of the CarroUton Furniture Manufac- 
turing Company, a Kentucky corporation, against the American Crédit In- 
demnity Company, a New York corporation, upon a policy of insurance, dated 
July 2, 1895, which insured the plaintiff against business losses from the In- 
solvency of debtors on sales and deliveries of goods to be made between July 
1, 1895, and July 31, 1896. A rider, subsequently attached to the policy, pro- 
Ylded that losses of the kind included in the policy, occurring after the payment 
of the premlum, on sales and shipments made from July 1, 1894, to July 1, 
1895, could be proven under the policy in accordance wlth its terms. The 
question upon the trial to the jury in regard to the amonnt of losses related 
to the loss sufCered by the plaintiff in its sales to a firm under the name of 
Blllott & Cougle, of the city of New York. The Jury retumed a verdict for 

1 As to crédit insurance, see note to Indemnity Co. v. Wood, 19 0. C. A. 271, 
and note to American Crédit Indemnity Co. v. Atheug Woolen MiUs. 34 C. C. 
A. 165. 
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the plaintiff for the sum of $5,686.27 and Interest, upon whlch Judgment wa* 
entered. 

Albert Stickney, for plaintiff in error. 

William H. Eussell, for défendant in error. 

Before WAIIAOE and SHIPMAN, Circuit Judges.'^ 

SHIPMAJN, Circuit Judge (after stating the facts). In the applica- 
tion for insurance, which was made in Kentucky, the plaintift' war- 
ranted the answers to the questions asked by the défendant to be true, 
and offered thèse answers as a considération for the policy to be is- 
sued. The policy, subsequently executed, and dated in New York 
City, declared that it was issued in considération of the application, 
which was made part of the contract of indemnity. The answer to 
the question in regard to gross sales and gross losses was that for 
each of three years ending in July, 1891, 1892, and 1893, the gross 
sales were about |100,0G0. The actual sales for thèse years were 
$87,441.61, 199,990.65, and $97,831.06. The gross losses stated in the 
answer for the same years were $498.90, $1,040.26, and $818.22. The 
losses as claimed by the défendant for those years were $3,080.74, 
$2,275.17, and $1,334.59. The important question upon this point 
was in regard to the amount of losses for the year ending in July, 1891, 
which the défendant claimed had been reduced to about $1,680, and 
there was vague testimony about an additional réduction of small 
amount. The défendant asked the court to charge that the written 
answers to the questions in the application were express warranties, 
upon the faith of which the policy was given, and, if untrue, the ma- 
teriality to the risk was unimportant, and, if not strictly performed, 
that the plaintiff could not recover. The court chargea that, if there 
was a substantial misrepresentation as to the facts at the time the ap- 
plication was made, the plaintiff was not entitled to recover, but, if 
the différences were uhsubstantial and immaterial, such différences 
would not stand in the way of its reeovery, and, if the différence was 
between $498.90 and $3,080.74, that would be a material and substan- 
tial variation from the amount stated in the application, and would de- 
feat the plaintiff's right to recover. The request in regard to the ne- 
cessity of strictness in performance of a warranty was not complied 
with, and, probably from the fact that, as the policy also made mis- 
représentation and concealment matters in avoidance, the différence 
between a warranty îind représentation was not sharply pointed out. 

The application contains an unequivocal warranty, and by the ex- 
press terms of the policy became a part of the contract. Courts hâve 
beën feluctant to import terms of warranty which were contained in 
the application or proposition for insurance into the completed agree- 
ment, unless the policy clearly manifested the agreement of the 
parties to the union of the two papers in one contract (Insurance 
Co. V. Kaddin, 120 U. S. 183, 7 Sup. Ct. 500); but when there is a dis- 
tinct agre'eihent that the application ià à part of thç contract, and the 
statements iflithe application upon which the contract is based are 
expressly deélared to bé, warranties, the intent of the insured to bind 
himself to exactness of truth in his answers, although the facts which 
are called for may seem not material, is clearly and adequately mani- 



AMERICAN CREDIT INDEM. CO. V. CARKOLLTON FURNITUEE MFG. CO. 113 

fested, and "the contract must be enforced according to its ternis" 
(Miles V. Insurance Co., 3 Grav, 580; Campbell v. Insurance Co., 98 
Mass. 391; Burritt v. Insurance Co., 5 Hill (N. Y.) 188; Brady v. 
Association, 20 U. S. App. 337, 9 C. G. A. 252, 60 Fed. 727). Wliere 
the assertions or représentations upon wbich the contract is declared 
to be based are warranties, they must be "strictly true, or the policj 
will not take effect; and this is so whether the^thing warranted be 
material to the risk or not. It would, perhaps, be more proper to say 
that the parties bave agreed on the materiality of the thing warranted, 
and that the agreement precludes ail inquiry into the subject." Bur- 
ritt V. Insurance Go., supra. This terse statement by Judge Bronson 
bas been often repeated in varions modes of expression, but to the 
same effect. Jeffries v. Insurance Ce, 22 Wall. 47; Insurance Co. 
V. France, 91 U. S. 510, and the cases previously cited. The answer 
in regard to the amount of gross sales was expressed to be ap- 
proximate, but, in regard to the amount of the gross losses which were 
the resuit of the business for the year ending in July, 1891, the answer 
professed to be exact; and the question of a breach of warranty, if 
any question really existed, rather than that of misrepresentation, 
should hâve been submitted to the jury. If no question could exist 
in regard to the fact of a breach, as would be the case if the actual 
loss was |1,680, instead of $498, there was no liability under the policy. 
The défendant presented upon the argument before this court a 
Btatute of Kentucky of February 4, 1874, which prorided as follows: 

"AU statements in any application for or policy of insurance shall be deemed 
and held représentations and not warranties, nor shall any misrepresentation, 
unless material or fraudulent, prevent a recovery on the policy." 

This statute seems to hâve been held by the Kentucky court of ap- 
peals to relate to statements in an application, irrespective of the fact 
that it had been agreed by the parties that they were warranties. 
Insurance Go. v. Kudwig, 80 Ky. 223-234. The application in this 
case was made in Kentucky, and was, when made and signed, simply 
a proposition for a bond of indemnity or policy of insurance. It was 
sent to New York, the proposition was aecepted, and a contract of 
indemnity was thereupon made and executed in New York, and was 
presumably returned to the other contracting parties in Kentucky. 
No fact is disclosed which tends to show that the place of performance 
was to be in Kentucky. We see no reasons why the provisions of a 
statute of Kentucky should be imported into a contract known by 
both parties to be made in New York, and, so far as payment by the 
défendant is concemed, to be performed in St. Louis or in New York. 
It was, when made, a commercial instrument, and is to be construed 
in accordance with the gênerai principles of commercial law, unless 
there are statutes of the state of New York which control its construc- 
tion. Hyde v. Goodnow, 3 N. Y. 266; Western v. Insurance Co., 12 
N. Y. 258; Scudder v. Bank, 91 U. S. 406. 

The défendant assigns as error the submission of EUiott & Cougle's 
claim to the jury, because notice of this daim was not made within 10 
days after knowledge of the insolvency, in accordance with the pro- 
visions of the policy, and there was no waiver of this provision. The 
defendant's agreement was a bond of indemnity against loss resulting 

95 F.— 8 
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from "insolvency'' of debtors, as deflned in the policy. This définition 
is asMlows: 

"(11) The term 'insolvency of debtors,' whenever used ta this bond, is 
deflned to be: : Where a debtor has made a gênerai assignment fior the benefit 
of his creditors; where an attachment for a debt for merchandise shall hâve 
been levied on his gênerai stock in trade; where a writ of exécution against 
him shall hâve been issued in favor of the indemnifled, and retumed unsatis- 
fled, except where such exécution has been so issued and returned after a re- 
oeiver has been appointed of the property of such debtor; vyhere a receiver of 
the gênerai stock in trade of a debtor shall hâve been appointed, and tha 
amount of the claini: of the indemnifled has been ascertained by final decree 
in the recelA^ership proceedings, in which event the net loss thus ascertained 
shall be included in the calculation of losses under this bond." 

There is no question that the loss through Elliott & Cougle resulted 
from their insolvency as thus deflned, but the policy required an initial 
and prompt notification of anticipated losses, and called for a final 
statement of daims after the expiration of the policy and the payment 
of the amount due, as foUows; 

"(4) Notifications of claims must be delivered to this company, on the blanks 
furnished and in the manner prescrlbed by it, within ten (10) days after the in- 
demnified shall hâve had information of the insolvency of any debtor, and must 
be received at the central office of the company at St. Louis during the term 
of this bond; otherwise, such claims shall be barred. The company will 
acknowledge such notifications when received, but the réception of acknowledg- 
ment thereof or failure to acknowledge the same shall not be consldered to be 
an admission of liability on the part of this company, or a waiver of any con- 
dition o.r provision of this bond, or of any defect in such notice." 

"(12o) A final statement of ail claims which hâve been flledin accordance 
with condition No. 4 shall be made by the indemnifled, and forwarded to the 
central office of this company at St. Louis, Missouri, in the manner prescrlbed 
and upon blank forms, which will be furnished upon application. Such final 
statement must be received at sald office within thirty daj'S after the expiration 
of this bond; otherwise, ail claims hereunder shall be forever barred. The ad- 
justment pf claims shall be had within sixty days after the receipt of such 
final statement by the company, and the amount then ascertained to be due 
shall at once become payable." 

Elliott & Cougle confessed judgment, upon which exécution was 
issued on December 10, 18Q5, in the suprême court of New York, in 
favor of varions creditors; one of the judgments being in favor of the 
plaintifl, and its exécution being returned unsatisfled on February 10, 
1896. ; On December 14, 1895, the plaintiff notified the défendant 
of its loss by Elliott «fe Cougle, which notice was received and acknowl- 
edged on December 16th, and on the next day the plaintiff sent to tha 
défendant a particular statement of its account against the debtors, 
showing iiie date and the method of shipment of the goods which had 
been sold. A final statement was sent at the expiration of the policy. 
As the initial notices were sent on December 14th and 17th, they 
were sent and received prior to the return of the exécution; and it ia 
contérided that no notice of loss was ever sent, in accordance with 
clauses 4 and 11 of the policy, within 10 days after the plaintiff had 
information of the "insolvency." The plaintiff, if no notice in accord- 
ance with clause 4 was sent, seeks to avoid the effect of noncompli- 
ance by an alleged waiver by the défendant of the defect. In its ac- 
knowledgment of the notice of December 14th it said : "This acknowl- 
edgment shall not be held to be a waiver by this company of any con- 
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dition or provision of tlie bond." In its letter of Deceraber 17th, the 
plaintifif said : "If you require anything else in this matter, kindly let 
us know, and we will send it to you," — ând received no reply. In 
addition to the provisions in regard to waiver, which hâve already 
been quoted, a clause in the policy provided that altérations or changes 
in any of its conditions must be authorized by the company in writing, 
over the signature of its président or secretary. On July 29, 1896, 
the plaintiff sent to the défendant, and it received, certifled copies 
of the plaintiff's judgment against Elliott & Cougle, of the exécution 
issued thereon, and of the sheriff's return of nulla bona thereon, but 
this was long after the return of the exécution. 

If the terms of the policy require that notice of a loss must be made 
within 10 days after the insolvency, as deflned in clause 11, has taken 
place, there was a failure to give such notice vi'ithin 10 days after 
Pebruary 10, 1896, the previous notice was ineffectuai because the 
loss had not occurred, and the claim was barred by the omission, un- 
less compliance with the terms of the policy was waived. Blossom 
V. Insurance Co., 64 N. Y. 162; Quinlan v. Insurance Co., 133 N. Y. 
356, 31 N. E. 31. The alleged waiver is founded entirely upon the 
silence of the défendant in not replying to the letter of December 17th. 
Mère silence cannot support a waiver of a positive requirement in the 
policy, in the face of the stringent terms of the contract, which ex- 
pressly déclare that silence is not a waiver of any defect in the notice 
of loss, and by the further provision that changes in the conditions 
of the policy must be in writing, signed by the président or secretary. 
Walsh V. Insurance Co., 73 N. Y. 5; Baumgartel v. Insurance Co., 
136 N. Y. 547, 32 N. E. 990; Moore v. Insurance Co., 141 N. Y. 219, 36 
N. E. 191; Marvin v. Insurance Co., 85 N. Y. 278. There are cases in 
abundance which déclare that the rétention of defective proofs of loss, 
and silence in regard to the defect, constitute sufflcient évidence of 
waiver; but thèse cases relate to contracts of a much less stringent 
eharacter than that of this policy. Titus v. Insurance Co., 81 N. Y. 
410; Gray v. Blum, 55 N. J. Eq. 553, 38 Atl. 646. 

This discussion in regard to waiver ia of no importance if the notice 
of December 14th was in accordance with the requirements of clause 
4. If a construction of that clause had not been made by the defend- 
ant's continuons cotemporaneous définition of its terms, it would 
seem to require that notification of this claim must be made in 10 
days after the return of an unsatisfled exécution against Elliott & 
Cougle, although it is manifest that promptness for the purpose of an 
investigation was the important point in the first proof of a loss which 
is not to be paid until the expiration of the policy. The claim, how- 
ever, requires that proofs must be made upon the blanks furnished by 
the défendant, and they were made accordingly. The questions in 
those blanks ask nothing about insolvency, but ask, among other 
things, the date and the nature of the failure. The word "failure," 
when used in its commercial sensé, and as employed in mercantile life, 
means a suspension of payment, or an enforced suspension of business, 
and the nature of the failure means the kind or distinguishing char- 
acteristic of the suspension, whether voluntary or enforced. To the 
first question the plaintiff replied, "December 11, 1895," and to the 
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second, "Confession of judgment." In answer to other questions, th.e 
défendant was .informed that levies had been made upon tlie stock of 
goods to secure the varions judgments, and tliat the sherifif of the 
county was in charge of the debtor's estate. The plaintiff answered 
the defendant's questions as asked, which did not relate to insolvency 
as deflned in clause 11, but to the date and kind of failure in its ordi- 
nary mercantile sensé;, and, inasmuch as the défendant received the 
notice which it required, and as it required, the importance of the déf- 
inition of insolvency with référence to the notice of loss disappears 
from the case. 

The remaining question in regard to the amount of "initial loss" to 
be borne by the plaintiff was not argued by the respective counsel. 
The bond or policy, which was to expire on July 31, 1896, guarantied 
the défendant to the extent of |10,000, over and above the loss of 
|1,200 flrst to be borne by the indemnified, on total gross sales and 
deliveries of goods amounting to |80,000 or less, to be made between 
July 1, 1895, and July 31, 1896. The loss flrst to be borne was 1^ 
per cent, on gross sales of |80,000, but, should they exceed that 
amount, the initial loss should increase in like ratio. Afterwards it 
was agreed that losses, occurring after the payment of the premium, 
on sales and shipments made from July 1, 1894, to July 1, 1895, "may 
be proven under this bond in accordance with its terms and conditions, 
and ail other terms to remain in full force." The amount of the losses 
which were sued for included losses in both years, and the défendant 
claimed a déduction of initial losses on the whole business of each year. 
The rider was silent upon the subject of initial loss, and the question 
was not orally argued by counsel. We prefer not to décide this point 
until we may hâve had the beneflt of a more full discussion. 

The judgment is reversed, with costs. 



In re KERBY-DENNIS CO. 

(Circuit Court of Appeals, Seventh Circuit. June 14, 1899.) 

No. 602. 

1. Banketiptcy — Prioeitt of Liens— Labor Claims. 

Where a statute of the state (3 How. Ann. St. Mich. §§ 8427a-8427p) 
créâtes a lien in favor of employés performing labor in the manufacture 
of lumber, but provides that the debt or claim shall not remain a lien 
on the product unless a statement thereof is flled within 30 days, and 
action begun within 3 months, holders of such liens, perfected according 
to the statute, against the estate of the employer in bankruptcy, are entl- 
tled to payment in full out of the proceeds of the property afflected, in 
préférence to claims for labor of the same kind which hâve not been pre- 
served as the statute directs, although both classes of claims are equally 
within the description of claims for "wages," as to which the bankruptcy 
act déclares that they shall "hâve priority and be paid in full out of bank- 
rupt estâtes." Bankruptcy Law, § 64b. 

2. Samb. 

A lien for the wages of labor created by such a statute, and preserved 
In force according to Its directions, is not dissolved by an adjudication in 
bankruptcy against the employer, under section 67f of the bankruptcy act 
(30 Stat. 564), providing that "liens obtained through légal proceedings 
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agalnst a person who Ig Insolvent, at any tlme wlthln four months prior to 
the flling of a pétition In bankruptcy agalnst him, shall be deemed null 
axtd vold In case he is adjudged a bankrupt." 

8 8ahb — Préservation op Libns— Construction of Bankrdptct Act. 

A statutory lien for the wages of labor Is not dissolved or annulled by 
proceedings in bankruptcy against the employer, merely because such liens 
are not expressly preserved by the bankruptcy act. On the contrary, the 
intention of the bankruptcy act is to protect ail liens, whether arising 
by contract or by statuts, except only such as are expressly declared to be 
annulled or Invalldated. 

In Bankruptcy. Eeview of an order of the district court of the 
United States for the Eastern district of Wisconsin. 

T. W. Spence, for petitioners. 

Before BROWN, Circuit Justice, and WOODS and JENKESTS, Cir- 
cuit Judges. 

JENKINS, Circuit Judge. The Kerby-Dennis Company, a corpora- 
tion under the laws of the state of Wisconsin, and doing business at 
Marinette, in that state, was duly adjudged a banJirupt in the district 
court of the United States for the Eastern district of Wisconsin, upon 
a pétition âled November 1, 1898, being at the time the owner of a 
large amount of logs, posts, ties, and shingles, upon and in the pro- 
duction of which labor had been performed within three months prior 
to the flling of the pétition in bankruptcy by a number of laborers, 
including the petitioners. ITie labor claimants are divisible into 
two classes, — the one class comprising those who on the 27th of 
October, 1898, flled claims for liens with the clerk of the circuit 
court of Alger county, in the state of Michigan, where the product 
was situated, for the amount of the indebtedness due them, respec- 
tively, for work and labor, and who thereafter prosecuted suits against 
the bankrupt corporation, and seized the property upon which the 
labor had been performed. After the appointment of a trustée in 
the bankruptcy proceedings, by stipulation, the property covered by 
the labor liens, and attached in the suits in the courts of Michigan, 
was turned over to the trustée in bankruptcy, without préjudice to 
the validity and priority of such labor lien claims, which were con- 
tinued and made operative upon the proceeds of the sale of the prop- 
erty so turned over. The other class of claimants is composed of 
those who had performed like services in the production of the prop- 
erty, but had failed to file claims for liens under the statute of the 
state of Michigan. That statute provides that any person perform- 
ing labor or services in manufacturing lumber or shingles "shall hâve 
a lien thereon for the amount due for such labor or services, and the 
same shall take precedence of ail other claims or liens thereon." The 
statute also provides that any such debt, demand, or claim shall not 
remain a lien on any of the mentioned produets unies» a statement 
thereof in writing, made under oath by the claimant or some one in 
his behalf, shall be flled in the office of the clerk of the county in which 
such labor or service was performed, which statement of lien shall be 
âled within 30 days after the completion or last day of such labor 
or service; and that any sale or transfer of the produets upon which 
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tàe lien is daimed during the time limited for tbe enforcement of the 
same shall not affect the lien, but tlie lien shall remain and be en- 
forced against such products, in whosesoever possession the same 
shall be found. The statute also provides that the lien may be en- 
forced by attachaient against any of the products in the designated 
courts of the state, "and that such lien claims shall cease to be a lien 
upon the property naméd in such statement unless suit be commenced 
within three months after the flling of the statement for lien. 3 
HoTv. Ann. St. Mich. §§ 8427a-8427p. 

The référée in bankruptcy on April 25, 1899, directed the trustée 
to apply the fund to the payment of a pro rata dividend upon ail the 
claims for labor and services approved and allowed by the court, 
entitled to priority under the provisions of subdivision 4, par. b, § 64, 
of the national bankruptcy act, "without distinction or préférence aa 
to whether said labor claims had secured or attempted to secure liens 
upon any of the property of said bankrupt prior to the adjudication in 
bankruptcy, under the provisions of sections 8427a-8427p of Howell's 
Annotated Statutes of the State of Michigan." The district court, on 
the 23d day of May, 1899, reversed that order, and adjudged that the 
claims of those who had filed their statements of liens were entitled to 
priority of payment out of the proceeds of the property covered there- 
by, as against the claims of laborers who had no liens under any state 
law or otherwise upon the property, and that the proceedings in the 
state court to secure the liens were unaffected by the proceedings in 
bankruptcy, and entitled to récognition by the bankruptcy court 
with the same force and effect as though the same had been enforced 
in the courts of the state. 94 Fed. 818. Whereupon, on the 3d day 
of June, 1899, the claimants so postponed flled their original pétition 
in this court, asking for a review and reversai of the order of the dis- 
trict court, and for instruction to the trustée to apply the proceeds 
of the property without distinction or préférence. 

The claims secured by labor liens amount to about $7,000 ; the like 
claims not so secured amount to about $8,000. The question pre- 
sented is whether thèse labor liens secured by the statute of Michigan 
should be preferred to the claims for like work not so secured. We 
cannot doubt that the statute of Michigan gives to a laborer a lien for 
his services which results from the performance of, and exists from 
the commencement of, the work, and is not created by the proceed- 
ings to enforce the lien, but only continued or secured thereby. The 
proceedings under the statute are merely the means for the préserva- 
tion and enforcement of a pre-existing lien given by the statute, and 
arising from the performance of the service. In re Hope Min. Co., 1 
Sawy. 710, Fed. Cas. No. 6,681. The statute itself clearly demon- 
strates this. It provides that the claim or demand, shall not "remain 
a lien" upon the product, unless a statement of the claim is flled, and 
proper suit instituted, within a certain period. It speaks a lien pre- 
existing the statement of claims and the suit. 

It is insisted however that the bankruptcy act does not préserve 
thèse liens. It is said that to hold them valid would be in antago- 
nism to subdivision f of section 67 of the act, which provides "that ail 
levies, judgments^ attachments or other liens obtained through légal 
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proceedings against a person who is insolvent, at any time within four 
months prior to the flling of a pétition in bankruptcy against him, 
shall be deemed null and void in case he is adjudged a bankrupt, and 
the property affected by the levy, judgment, attachaient or other lien 
shall be deemed wholly discharged and released from the same and 
shall pass to the trustée as a part of the estate of the bankrupt," etc. 
But it is to be observed that the lien in the case before us was not ob- 
tained through "légal proceedings." It is a créature of the statute, 
arising from, and immediately upon, the performance of labor. The 
légal proceedings contemplated by the statute do not create a lien, 
but enforce a lien already existing. 

It is also urged that since the bankruptcy act does not, as did a 
former bankruptcy act, expressly reserve liens of this character, there- 
fore they are not entitled to protection. It is possible, perhaps, for 
oongress to interfère with vested rights, and to impair obligations of 
contracts; but such législation would be opposed to equify and good 
conscience, and the intention of congress so to enact cannot be pre- 
sumed, in the absence of clear and unmistakable expression. We 
flnd in the bankruptcy act no such design. To the contrary, we flnd 
provisions, like that quoted, which direct that certain liens shall 
be invalid. For instance, by section 67a, "claims which for want of 
record or for other reasons would not hâve been valid liens, as against 
the claims of the creditors of the bankrupt, shall not be liens against 
his estate"; and, by section 67c, "a lien created by or obtained in or 
pursuant to any suit or proceeding at law or in equity * * * 
shall be dissolved," etc. The act also provides (section 67d) "that 
liens given or accepted in good faith and not in contemplation of or 
in fraud upon this act, and for a présent considération, which hâve 
been recorded according to law, if record thereof was necessary, in 
order to impart notice, shall not be affected by this act." It is thus 
clear to us that the design of congress was to protect ail liens, whether 
arising by contract or by statute, and only to avoid those which are in 
fraud of the act, and those which hâve been secured by, and arise from, 
légal proceedings within the limited time specified before the bank- 
ruptcy. "Expressio unius, est exclusio alterius." We cannot indulge 
the presumption that congress intended to avoid a lien secured by the 
act of labor, and preserved and continued in force only when légal 
proceedings were instituted within a specified time. Such construc- 
tion would avoid ail mechanics' liens, and ail the liens of laborers, 
which the laws of the varions states hâve for years sought to protect 
and to prefer. 

The question is not affected by the provisions of section 64, subds. 
a, b. That section directs the order of distribution of the estate 
after the assets hâve been marshaled and the liens discharged, and 
provides for the priority of payment of labor claims not otherwise 
secured. It is true that the petitioners hère, with respect to the 
character of their services and labor, stand equal in equity to the 
claims of those which were allowed préférence by the décision of the 
court below. The apparent inequity, in novv denying equality, re- 
sults, however, not from the bankruptcy act, but from their own 
omission to comply with the requirements of the local law. Both of 
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thèse classes of laborers had liens upon the product upon wMch tlielr 
labbr was expended. The one class preserved their liens by proper 
proceedings, which the statute giving the lien rendered imperative for 
its continuance. The other class omitted so to do, and therefore, 
by force of the statute v/hich created the right, the lien is gone for- 
ever. We are of opinion that the decree of the court below is correct, 
and must be afflrmed, and that the prayer of the petitioners should be 
denied. The clerk will certify the décision to the court below. 



In re FEES PAYABLE BT VOLUNTARY BANKRTTPTS. 
(District Court, D. Washington, N. D. June 20, 1899.) 

BANKKUPTCT— VOLUNTARY — FiLING FKES— POVBRTT AFFIDAVIT. 

When the pétition of a proposefl voluntary banlcrupt is aocompanied by 
an affidavit stating tliat he is wlthout and cannot obtain tlie money witb 
which to pay the filing fées required by the act, the clerli will file the 
pétition and docket the case, wlthout exacting the deposit of such fées: 
but as the case progresses the petitloner must pay the necessary expansés, 
and, before a final discharge wlU be granted, he must also pay the fées 
allowed to the clerk, référée, and trustée, or else make a showlng to the 
satisfaction of the court that, by reason of ill health or circumstances of 
peculiar misfortune, he is a worthy object of charity. 

HAXPORD, District Judge. The bankruptcy law spécifies certain 
duties which clerks of the district court are required to perform, and, 
among other exactions, the clerk is required to coUect the fées of thé 
clerk, référée, and trustée in each case instituted before filing the péti- 
tion, except the pétition of a voluntary bankrupt, which is accom- 
panied by an atBdavit stating that the petitioner is without and cannot 
obtain the money with which to pay such fées. The law also provides 
that clerks and référées shall, respectively, receive, as full compensa- 
tion for their services to each estate, $10, and trustées shall receive 
$5, except when a fee is not required from a voluntary bankrupt. The 
law does not provide otherwise for compensating clerks, référées, and 
trustées for services which they are required to render in cases of vol- 
untary bankruptcy; therefore, in the cases in which no fées are col- 
lected, the services of the offlcers named must be rendered gratuitous- 
ly. The idea seems to be prévalent that the provisions of the law give 
to any voluntary bankrupt who wiU simply make an affidavit at the 
time of flling his pétition that he is then without and cannot get the 
amount necessary to be deposited with the clerk an absolute right to 
hâve other people work for him to the extent necessary to carry the 
proceedings in his case to completion without any compensation, and 
that, having flled the affidavit, he is to be excused from paying the 
fées, regardless of his condition at the time of applying for his final 
discharge. I am sorry to say that in a number of cases bankrupts 
who appear to be in sound health and able to do for themselves, and 
who hâve the appearance of being well dressed and well fed, hâve 
shown a '^■'. josition to take acVantage of ail the beneflts which this 
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banSmpt law is supposed to contain." The law certainly does excuse 
the clerk for failure to collect the fées before filing the pétition in 
those cases in which an affidavit is made by a voluntary petitioner in 
the form prescribed, and I think that the statute, reasonably con- 
Btrued, requires the clerk in such cases to file the pétition and let the 
case proceed, without exacting the deposit of $25 ; but that certainly 
is as far as the provisions of the law can be extended. It is not to be 
presumed that a condition of extrême poverty and helplessness exist- 
ing at the time of filing the pétition will be continuing. I can find 
no express provisions in the law requiring the court to discharge a 
bankrupt from his liabilities who does not pay the expenses of the 
proceedings necessary to secure that discharge, nor is there any rule 
which binds the court to accept the unsupported afiSdavit of the bank- 
rupt himself to the fact of his inability to pay the fées. It is neces- 
sary for the court to be governed by a fixed and gênerai principle in 
matters of practice; therefore I announce the following as the rule to 
be observed in cases of this class, viz. : When the pétition of a volun- 
tary bankrupt is presented, accompanied by the prescribed affidavit, 
the clerk will file the pétition and docket the case. As the case pro- 
gresses, the petitioner must pay the necessary expenses, and, before a 
final discharge will be granted, he must also pay the amount of com- 
pensation allowed to the clerk, référée, and trustée, or else make a 
showing to the satisfaction of the court that, by reason of ill health 
or circumstances of peculiar misfortune, he is a worthy objeet of 
charity. 



In re FELLERATH. 

(District Court, N. D. Ohio, W. D. Aprll 6, 1899.) 

No. 46. 

Bankruptcy— Collection of Assbts— Propbktt Under Lkvt. 

Where the liens acqulred by a créditer by tiie recovery of Judgment, the 
flling of a credltors' blU, and the levy of exécution by the sherifC, are dls- 
solved by the subséquent banlLruptcy of the debtor, the trustée in bank- 
ruptey may récover any property remalning in the hands of the sheriff 
under the levy, together with the proceeds of such as haa been sold under 
the exécution, and any rents eollected by the sherifl. 

In Bankruptcy. 

Wm. Gordon and Southard & Love, for creditors. 
S. P. Alexander, for bankrupt. 

RIOKS, District Judge. In an interlocutory opinion and order filed 
in this proceeding some time ago, the court, feeling a little uncertain 
as to what construction would be put upon several provisions of the 
bankruptcy law aiïecting this case, issued a restraining order to the 
sheriiï to hold whatever proceeds of the sale of the bankrupt's prop- 
erty he had in his possession until the further order of the court. 
The facts necessary to be understood in placing a construction upon 
this bankruptcy act are that the original suit in this controversy 
was commenced in the court of common pleas of Ottawa county, 
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Ohio, on the 12th day of April, 1898. Such proceedings were had 
that judgment was rendered in favor of tlie plaintiffs, and against 
the bankrupt, on the 13th day of January, 1899. The flrst day of that 
term of the court was on November 21, 1898, so that the judgment 
lien dated back to that day, although the sheriff eould make no levy 
on the judgment until January 14, 1899. On the 23d of January, 1899, 
the plaintiffs began an action in the nature of a creditors' bill, aver- 
ring that the petitioner was insolvent, and seeking to apply whatever 
property the bankrupt might hâve, subject to the orders of the court 
of common pleas, to the satisfaction of the plaintiffs' judgment. The 
lien of judgment which the plaintiffs procured by thèse proceedings 
was within four months of the time the bankruptcy act took effect 
in such cases. While it may be true, as alleged, that the plaintiffs 
proceeded with diligence to coUect their claim against the bankrupt, 
and while it may be true that no effort was made to circumvent the 
bankruptcy law, or to obtain any advantage as creditors not conveyed 
by the bankruptcy act, yet it is true that the proceedings taken by 
the plaintiffs did give to them advantages over other creditors. The 
proceedings which gave to the plaintiffs thèse advantages took place 
within four months of the time when the bankruptcy law went into 
effect. With thèse facts found, the court now, in the light of very 
récent décisions, is of the opinion that the plaintiffs cannot maintain 
the lien which they undertook to perfect by their suit and exécu- 
tion. Although thèse proceedings might be tôlerated under the in- 
solvency laws of Ohio, they cannot be sustained with the bankruptcy 
law in effect. The constitutional power of congress to pass a bank- 
ruptcy law which shall be uniform and effective in ail parts of the 
country cannot be questioned. It is one of the most familiar prin- 
ciples ingrafted in the constitution. 

Judge Baker, in Ke Smith, 92 Fed. 135, in the district of Indiana, 
says: • 

"The bankruptcy act contemplâtes no divided jurisdiction. It would cease 
to possess any vital force or effiçiency if the state court, proceeding under our 
State insolvent law, may hold possession of the bankrupt's estate, coUect in 
the debts, allow claims, and make final distribution among those entitled to 
participate therein, leaving to this court nothing but the adjudication of bank- 
ruptcy and the discharge of the bankrupt. Such a construction is inadmissible, 
because it would render inopcrative numerous express provisions of the bank- 
ruptcy act. The state statute and the bankruptcy act cannot stand together. 
The bankruptcy act is the suprême law of the land, enacted in pursuance of 
an express grant of constitutional authority, and, in so far as any state law 
is in conflict with it, such law is suspended and remains inoperative until the 
fédéral enactment is repealed. AU matters embraced in the bankruptcy act 
must be controUed and governed by its provisions. Among thèse are the right 
and duty pf the bankruptcy court to hâve insolvent estâtes settled in and by it, 
under and in accordance with the provisions of the bankruptcy act; to hâve 
acts of bankruptcy afifecting the settlement of estâtes determined by it (section 
3); to hâve the rlghts of debtors to lile voluntary pétitions, and of creditors 
to file involuntary i)etitions, determined by it (section 4) ; and to hâve liens 
and préférences governed by it (sections 60, 67). Thèse and various other pro- 
visions of the bankrupt act, aftecting the conduct and rights of debtors and 
creditors, are différent from those found in the statutes of this state touching 
gênerai assigninents. In my opinion, the opération of the state law is sus- 
pended, and the state courts are without any jurisdiction or authority to ad- 
minister the estate of bankrupts or insolvents. * * * The assignée, under 
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the tooperatlve state law, takes no title u against the credltors tiy the deed 
et asalgnnient; and ail of hls acts touehing the estate of the bankrupt, as well 
as ail acts by the state court In the administration of the same, are unauthor- 
Ized and void, and will be treated as nuUitiea, wherever drawn in question. 
Thèse conséquences necessarily foUow from the terms of the bankruptcy act, 
and this conclusion is supported by the following among many cases in which 
the question is considered: In re Hathorn, Fed. Cas. No. ti,214; In re Binin- 
ger, Fed. Cas. No. 1,420; In re Wallace, Fed. Cas. No. 17,094; In re Washing- 
ton Marine Ins. Co., Fed. Cas. No. 17,246 [and other cases cited]. • ♦ • It 
follows that the assignée Is a mère naked ballee for the creditors, without a 
shred of tltle or lawful authority to the possession of the bankrupt's estate, 
and It would certainly be strange if, when the bankruptcy court flnds property 
in. the possession of such a bailee, it may not in a summary way require him 
to Burrender possession to the court which alone has the power to administer 
the estate, The fifteenth clause of section 2, which grants authority to the 
courts of Imnkruptcy to 'maké such orders, issue such process, and enter such 
judgments, in addition to those speciiîcally provided for, as may be necessary 
for the enforcement of the provisions of this act,' in my judgment confers 
ample authority on the court in a summary way to reduce into its possession 
property in the unauthorized possession of an assignée or receiver of a state 
court. If the property of the bankrupt is in the possession of a person who 
has a colorable title, as purchaser or otherwise, it may be that the court would 
not compel him, by a summary proceeding, to surrender the possession; but 
where the possession, and only right of possession, are under the authority 
of a state court by virtue of a gênerai assignment for the beneflt of creditors, 
no contestable question is presented. The possession of the assignée and 
of the state court are unauthorized, and it seems to me that this court may 
well hold, as it does, that their possession is held for the beneflt of the creditors 
of the bankrupts, and subject to the paramount authority and jurisdiction of this 
court. No question of concurrent jurisdiction or of the confllct of Jurisdiction 
can possibiy arise. The jurisdiction of the bankrupt court is suprême, it is 
exclusive, and the acts of the state court are unauthorized and void, because 
jurisdiction over the person and estate of the bankrupts is drawn to, and 
vested excluslvely in, this court by the adjudication ot bankruptcy. An order 
may be drawn directing the assignée to deliver up the property of the bank- 
rupts to the receiver of this court," 

This opinion of Jiidge Baker is supported by several othera pub- 
lished in the last numbers of the Fédéral Reporter, and seems to me 
80 clear and comprehensive that I adopt the opinion as expressing my 
views on this subject. An order will therefore be made that the 
trustée proceed to recover from the sheriff of Ottawa county what- 
ever unconverted property of the bankrupt he may hâve in his pos- 
session, and that he recover also whatever money has come to the 
said sheriff from the collection of rents or the sale of property under 
exécution. 



tn re J. W. HARRISON MERCANTILE CO. 
(District Court, VV. D. Missouri, W. D, May 15, 1899.) 

1. Bautchuptc Y— Construction os Statute— Fbes and Costa. 

The obvions policy of the bankruptcy act of 1S98, manitest in ail Its pro- 
visions respecting fées and commissions, is to re<iuce to a minimum the 
«xpense of administering estâtes; aad the courts are bound to give the 
statute such a construction and application as will fulflU the Intention of 
congress in this regard. 

%, Bamb— Attoknkt's Fbes iw Invoi.tjntakt Cases — Dkawing Pétition. 

A fee of $100 is allowed to the attomeys of the petitioning credltors in a 
case of inroiuntary bankruptcy, payable out of the estate, for thelr serv- 
ices in preparing and filing the pétition, where adjudicatioa was made thera- 
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on wlthout contest or trial; such services havlng been rendered before Oie 
adoption of a gênerai rnle of the court flxlng the fee for such services at 
a snm "not exceedlng $50, in the discrétion of the court." 

a. Samb— Prbpabing Petitiok for Injunction. 

Where attorneys for the petitlonlng creditors, in a case of Involuntary 
bankruptcy, prepared and présentée to the court a pétition for an injunc- 
tion restralnlng a mortgage trustée of the bankrupt from dlsposing of the 
property affected pendente lite, which was granted without contest, they 
may be allowed a fee of $25 for such services, payable out of the estate. 

i. Samb— Sendins Notices to Creditors. 

Attorneys for the petltioning creditors, in a case of involuntary banlî- 
ruptcy, are not entitled to charge the estate with a fee for their services in 
sending out notices of the flrst meeting of creditors; this being a duty 
Imposed by law upon the référée. But money advanced by such attorneys 
to the référée, to cover the expense of sending such notices, will be re- 
funded to them out of the estate. 

& Samb—Attending Creditors' Meetings. 

No allowance can be naade out of the estate of a bankrupt to the attor- 
neys of the petitloning creditors for their services in attending meetings of 
creditors and resisting the allowance of nonprovable or exaggerated claims 
against the estate, or opposing the claim of other creditors to orioritv of 
payment 

6. Same— Attending Sales. 

Attorneys for the petitlonlng creditors against a bankrupt are not en- 
titled to be compensated out of the estate for their services in attending 
sales of the bankrupt's property and induclng bidders to be présent 

7. Same— PiLiNG Fee Advanced. 

Where the attorneys for the petitloning creditors, In s case of involun- 
tary bankruptcy, deposit wlth the clerk, on filing the pétition, the $25 re- 
quired by the act as a flling fee, they are entitled to hâve the same re- 
funded to them out of the estate. 

In Bankruptcy. 

New & Krauthoff, for petitioning creditors. 
William HuII, for bankrupt. 

PHILIPS, District Judge. The law firm of New & Krauthoft 
hâve presented to the référée, for allowance against the bankrupt 
estate, a fee of $250 fo^r services, which the référée bas approved, 
and the matter has been referred to this court for revision. The 
claim for this allowance is presented in the form of a pétition, 
which recites, in a gênerai way, the services rendered by said at- 
torneys as the basis of the allowance. It recites that they repre- 
sented the petitioning créditer in filing the pétition in an involun- 
tary proeeeding; that thereafter they presented to the court a 
pétition for an injunction to restrain the trustée created by the 
bankrupt under a mortgage instrument from disposing of the prop- 
erty pendente lite, which injunction was granted by the court. It 
then recites that this flrm attended to having the notices of the 
ûrst meeting of creditors sent out, and that they attended the flrst 
meeting of creditors, and succeeded in having disallowed by the 
référée a large number of claims, reducing the amount of other 
claims presented, and preventing the allowance of certain other 
claims as preferred demands. Their pétition also recites that said 
firm furnished $25 paid to the clerk upon the filing of the pétition 
in banlcruptcy, and that they also paid out to stenographer $2 for 
preparing order of injunction, and the further sûm of $2 for ex- 
pense in sending out notices of the flrst meeting of creditors, and 
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$3.45 for expenses in attending the first meeting of creditors. The 
round sum of |250 claimed by thèse attorneys on the foregoing 
statement présents an apt opportunity for the court to give expres- 
sion to some practical views respecting such allowances in the 
administration of the bankrupt act. 

The history leading up to the adoption of the présent bankrupt 
law shows that the great abuses under the preceding national 
bankrupt act, in the way of exorbitant fées, which largely con- 
sumed the assets of the bankrupt, whereby the ministerial officers 
grew rich upon the administration of the act, while the creditors 
starved, impelled congress, in the adoption of the présent bank- 
rupt act, to reverse this practice, so that the bankrupt law should 
be so administered that the creditors should be the favorites of 
the courts, rather than the agents assisting the court in the pré- 
servation and distribution of bankrupt estâtes. The obvious policy 
of the présent act, manifest througbout ail its provisions respect- 
ing fées and commissions, is to reduce to the lowest minimum the 
expenses of administration. This is especially made manifest in 
the meager fées allowed to clerks, référées, and trustées. Indeed, 
so inadéquate is the compensation allowed to thèse ofûcers that it 
is a matter of happy surprise to the courts that they hâve been 
able to secure the services of such compétent persons to flll the 
places of référées and trustées. And, because of the meager com- 
pensation allowed by the act to thèse oiïicers, courts are exposed 
to the constant temptation to either read into the act some provi- 
sion not found in its letter, or by the most libéral construction of 
doubtful or ambiguous terms to augment fées and commissions. 
This is a tendency, however, in my judgment, which it is the bound- 
en duty of the court to resist. It is the duty of the court, from 
which it cannot honestly escape, in applying this statute, to give 
it such construction and such application as will carry out and 
effectuate the législative will. Any other action by the court is 
but an attempt to set up and substitute the notions and inclina- 
tions of the individual judge as to what would be a reasonable 
compensation for services under this law for that of the législature, 
whereas, as already suggested, the court can hâve no policy in 
conflict with that of the législative scheme. 

Section 64 of the act authorizes the court in an involuntary pro- 
ceeding to allow, among claims entitled to priority, "one reason- 
able attorney's fee for professional services actually rendered, 
irrespective of the number of attorneys employed." This court 
discovered, after administering this act for a season, that it was to 
be plagued and perplexed with what it conceived to be demands 
enormous in their extent for attorney's fées, both in involuntary 
and voluntary cases. The impression among lawyers in this par- 
ticular seenis to be that the proceeding in involuntary cases should 
be likened to the practice in chancery, and that, where a creditor 
files a bill in equity to reach the assets of an insolvent debtor for 
the benefit of creditors generally, an allowance for the attorney 
of the petitioning creditor should not only be made a charge upon 
the gênerai fund, but its extent should be the largest liberality of 
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the chancellor. While the bankrupt act contemplâtes! tliat the 
allowahce for an attorney's fee shall be taken out of the général 
fund, it must be a "reasonable attorney's fee." To regulate tWs 
charge, and to keep it within reasonable bounds, and tp prevent 
the court from being constantly annoyed in each particular case 
with such allowances, it has prescribed, in gênerai rule No. 13 : 

"For prepai'ing pétition in involuntary bankruptcy and superintending the 
filing thereof, and the issuance of subpœna thereon, and preparing schecJules, 
in case such duty devolves upon the petitioning créditer, a fee of not exceeding 
$50.00j in the discrétion of the court, where same is payable out of the estate of 
thé bàhlcrupt; and no further fee shall be âllbwed to such attorney where there 
is no contest or trial before the court touching the adjudication of banliruptcy; 
and in case the défendant therein contests the adjudication, necessitating a trial 
before the court or référée of such issue, such further fee as the court niay find 
to be reasonable in the particular case." 

This was deemed by the court to be a sufflcient compensation, 
chargeable upon the estate, in the absence of contest, for merely 
drawing and presenting a pétition in involuntary cases, as the 
form of such pétition is prescribed and quite perfunctory. In view 
of thé fact, however, that the pétition in this case was drawn and 
presented before the promulgation of the above rule, the court, in 
this particular case, will allow an attorney's fee of flOO. 

For the pétition presented -to this court for the so-called injunc- 
tion or restraiiiing order against the trustée, which was but a mère 
formai matter, — such orders going almost as a matter of course, — 
the court will allow an attorney's fee of |25. 

The claim made for sending out notices of the first meeting of 
creditors cannot be allowed, for the reason that this is a duty im- 
posed upon the référée by the statute. The sum of $2.50, expenses 
for sending out notices, if paid by them to the référée, will be al- 
lowed. 

The court flnds no warrant in any provision of the act for com- 
pensating attorneys of petitioning creditors for their service in 
attending meetings of creditors, and resisting the allowance there- 
at of other claims against the estate. They are supposed in such 
action to be subserving the interests of their client; whose dividend 
in the estate would be augmented in the proportion of the dis- 
allowance of other claims. Each creditor of the estate is interest- 
ed in seeing meritless claims defeated and preferential claims re- 
jected. And one of the objects of creditors' meetings is to afford 
each creditor an opportunity to object before the référée to the al- 
lowance of questionable claims, and each creditor has the right to 
object and make contest. Is the court to allow a fee to the at- 
torney of each objecting and contesting creditor, when the statute 
expressly provides that "one reasonable attorney's fee for profes- 
sional services actually rendered, irrespective of the number of 
attorneys employed," may be allowed by the court? 

It is further claimed by thèse attorneys, as a basis of their com- 
pensation, that they induced several bidders to attend the sale of 
the property of the bankrupt, "and the property yielded in cash the 
sum of |4,207." Presumptively and naturally enough, interested 
creditors in the estate would either attend in person, or be repre- 
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sented at such sale, to see that the property be not sacriflced, as 
they are the especial beneflciaries in the product of the sale. No 
provision of the bankrupt act even squints at an allowance against 
the estate for such service. 

The f 25 deposit fee paid to the clerk by thèse attorneys is a 
proper allowance, and should be refunded to the attorneys. 

While the court personally would be pleased to exercise a spirit 
of large liberality both towards the attorneys and its offlcers as- 
sisting in the administration of bankrupt estâtes, it must be un- 
derstood that the court is impressed with a sensé of the obligation 
imposed upon it by the bankrupt act to so administer it as to pré- 
serve both the letter and the spirit of the statute, and produce the 
best results in behalf of creditors. Any other course taken by the 
courts in administering this statute will inevitably, as it has done 
in the past, invite additional législation by congress still further 
reducing the fées both of attorneys and of the offlcers of the court. 



KENNEDY et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

No. 103. 

1. C0STOMS DuTiEs — Action pok Dka-wbacks— Partiep. 

Rev. St. § 3477, relating to assignments of claims against the TJnited 
States, affiects only perfected claims, and does not apply to a claina for 
drawbaclLS on re-exported goods, made in the name of one to whom the 
outward bill of lading is indorsed with authority to act for custom-house 
purposes, since the régulations of the treasury départaient provide that thë 
person producing the bill of lading so Indorsed shall be deemed the ex- 
porter for the purpose of maklng entry, and receiving the drawback or 
refund. 

2. Samb— RisHT TO Dbawback. 

No right of dra-vv'back arises under Kev. St. § .3019, wlien bags made of 
imported materials are leased to steamers for foreign voyages with the un- 
derstanding that they a,re to be brought back again to the United States. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

The plaintifïs in error brought their pétition in the circuit court for the South- 
ern district of New York against the United States under the act of March 3, 
1887 (24 Stat. 505), to recover the amount of drawback claimed to be due by 
virtue of section 3019 of the Revised Statutes upon exported bags wholly man- 
ufactured in this country from imported jute upon which material duties had 
been paid. It was conceded that the cause of action was confined to shipments 
of bags made within six years prior to the date of the commencement of the 
suit. Section 3019 is as follows: "There shall be allowed on ail articles wholly 
manufactured of materials imported, on which duties hâve been paid when ex- 
ported, a drawback equal in amount to the duty paid on such materials, and no 
more, to be ascertained under such régulations as shall be prescribed by the 
secretary of the treasury. Ten per centum on the amount of ail drawbacks so 
allowed shall, however, be retained for the use of the United States by the col- 
lectors paying such drawbacks respectively." 

The facts were found by the circuit court as follows: 

"First. That this action was brought on the 27th day of September, 1894, 
by the petitioners, Joseph S. Kennedy and William R. Moon, to recover certain 
drawbacks alleged to be due to the said petitionera from the défendant upon 
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certain bags manufactured of Imported materials, which said bags were alleged 
to hâve been exported from tlme to time in the numbers, and by the vessels, 
and upon the dates set forth in a bill of partieulars annexed to the pétition of 
said petitioners, and which said exportations are therein alleged to hâve com- 
menced on the 8th day of March, 1888, and to hâve continued at intervais to 
and inclading the 25th day of January, 1889. 

"Second. That at ail the tlmes mentioned In the pleadings the firm of D. W. 
Manwaring were the ovcners of the bags in question, which said bags were 
manufactured of imported materials, upon which duties had been paid when so 
imported. 

"Third. That the said firm of D. W. Manwaring leased the bags in question 
and ail of them, to the various vessels mentioned in the bill of partieulars here- 
in, itself retaining the title to said bags, and put them upon such vessels; and 
that, after the bags went abroad, they ail returned to thls country after greater 
or less lengths of time; and that said D. W. Manwaring caused substantially 
the following indorsement to be wrltten on each bill of lading: 

" 'Kennedy & Moon are hereby authorized to colleet drawback on within- 
mentioned bags. D. W. Manwaring. 

" 'F. D. R. Peu, Atty.' 

"Fourth. That the inspectors of customs, pursuant to the régulations of the 
treasury department, certifled upon the drawback entries the numbers of bags 
which they found to hâve been entered for exportation, which were the iden- 
tical bags so as af oresaid laden on board the vessels, and taken with them upon 
their outward voyages from the port of New York. 

"Fifth. That so much of the petitioners' claim as accrued between the 8th 
day of March, 1888, and 14th day of September, 1888, both inclusive, did not 
accrue within six years before the commencement of this action, which was the 
27th day of September, 1894, as aforesald. 

"Sixth. That the petitioners, .Toseph S. Kennedy and William R. Moon, never, 
either jointly or severally, were the owners of the bags in question. 

"Seventh. That it was agreed between the firm of D. W. Manwaring and 
thèse petitioners that the latter should pay the fées for flling the several billa 
of lading of thèse bags, and proceeded to colleet the drawbacks at their own 
cost, dividing any recovery that might be had on account thereof between the 
firm of D. W. Manwaring and the petitioners herein." 

A régulation of the secretary of the treasury, which was made under the au- 
thority conferred by section 3019, provided as follows: "The person producing 
an outward bill of lading in his own name or duly indorsed to him by the 
party named in the bill of lading, authorizing the indorsee to act for custom- 
house purposes, shall be recognized as the exporter for the purpose of making 
entry and receiving the drawback or ref und." 

The circuit Court rendered judgment in favor of the TJnited States, and the 
plaintifEs brought a writ of error to review the judgment. 

Albert Comstock, for plaintiffs in error. 
Arthur M. Bang, for the United States. 

Before WALLACE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

PEE CDBIAM. It is claimed by the United States that the peti- 
tioners were not entitled to maintain their suit because they were 
assignées of a claim against the United States, and because by virtue 
of section 3477 of the Revised Statutes assignments of such claims 
are void unless executed in the présence of at least two attesting 
witnesses, after the allowajice of the claim, and the ascertainment of 
the amount due. The secretary of the treasury, in his gênerai régu- 
lations in regard to drawbacks, recognized tlie indorsee of a bill 
of lading as the person entitled to receive the drawback. The daim 
to which section 3477 ref ers is a perfected claim against the gov- 
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ernment, wMle the indorsement oî the bill of lading is the act by 
which, in case a claim arises, the indorsee is recognized as the person 
to whom payment ie to be made. When the bill of lading was signed 
and indorsed, there was no claim against the United States, although 
one might arise in case the transactions should be completed, and 
an exportation of the bags should be actually made. U. S. v. Fer- 
giison, 45 U. S. App. 457, 24 0. 0. A. 1, and 78 Fed. 103. At the 
beginning of the history of this claim, or at its inception, the plain- 
tiffs were the payées, and no subséquent assignment of it was neces- 
eary. 

The next question is whether jute bags "leased" to a steamship 
Company for the transportation of grain are exported within the 
meaning of section 3019. The exportation to which the statute re- 
fers is an exportation to a foreign country for use in such country 
or for sale. It is not necessary that the use should be permanent, 
for under the tariff act of 1883 (22 Stat 517) bags returned empty, 
which, when exported, were fllled with American products, were free 
of duty. By the statute of 1890 (26 Stat. 603) this provision was mod- 
iâed so that, if a drawback had been allowed upon exportation, the 
bags should pay a duty upon their return equal to the drawback. 
The provisions ail imply that the bags are to be or hâve been sub- 
jected to a foreign, as distinguished from a domeetic, use. The bags 
in this case were leased to a steamship company to be used for the 
transportation of grain, and to be returned, and were employed on 
the ship as a part of its appliances for the transportation of freight, 
and, like the barrows and trucks on board the ehip, which are the 
property for the time of the shipowners, were neither exported nor 
imported, within the meaning of the tarifî laws, but were a part of 
the fumiture or equipment of the ship. The judgment of the cir- 
cuit court is affirmed. 



ZIMMERLING v. HARDING. SAME v. WARBURTON. SAME y. 

FISCHER. 

(Circuit Court, B. D. Pennsylvania. June 23, 1899.) 

Intbbnal Revenue— Tax on Sugab Rbpiners— Act op 1863. 

A flrm engaged in boiling molasses, by which process the molasses Is 
advanced in value, are "sugar reflners," within the définition of the amend- 
ed internai revenue act of March 3, 1863 (12 Stat. c. 74), and are subject to 
the tax thereby imposed on their product. 

Thèse were suits to recover internai revenue taxes paid. Heard 
on points reserved after verdict directed for the plaintiffs, subject 
to such reserved questions. 

T. W. Neill and Ingham & Newitt, for plaintiffs. 
James M. Beck, for défendant. 

DALLAS, Circuit Judge. Thèse three cases were tried together. 
The district attorney asked the court to charge as follows: 

"(1) The plaintifC's flrm of Feltus, Zimmerling & Co. were 'sugar reflners,' 
within the meaning of the revenue acts of March 3, 1863, June 30, 18Q4, March 
95 F.— 9 
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3, ISeS, and July 13, 1866, and the verdict must therefore be for the défendant. 

(2) Bven if the plaintiffi be entltled to recover tlie amount of the taxes claimed 
hy hini to bave been lUegally exâcted, he is not entitled to interest on the same. 

(3) Under ail the évidence In this case, it appearing that the plaintilï's flrm 
were sugar reflners, wlthin the meaning of the acts of March 3, 1S03, June 30, 
1864, March 3, 1865, and July 13, 1866, the verdict must be for the défendant." 

In compliance with the mutual request of counsel for .joth par- 
ties, thèse points were reserved, and, subject thereto, the jury were 
directed to, and did, find a verdict in each case for the plaintiff for 
an amount which in each instance was agreed upon by counsel. I 
then expressed the opinion that, inasmuch as the points as framed 
seeûied to involve questions of fact as well as of law, the desired 
réservation wou.ld not be in conformity with law and the practice 
of the court; but upon the suggestion of counselthat there were 
really no serions questions of tact involved, and upon their agree- 
ing that the court should flnd the facts as well as décide the law, 
I consented to deal with the cases in accordance with that under- 
standing, and Uave encountered no practical difliculty in doing so. 

Duririg the trial the govemment oflered in évidence the record 
of a certain proceeding in the court hî claims, uhder section 12 of 
the act of March 3, 1887. I received it pro forma, but postponed 
making any ruling as to its admissibility until the cloëé or the case, 
and the course which was subsequently agreed upon and pursued 
rendered any détermination of the niàtter at the trial unnecëssary. 
I hâve, hovyever, since réàched the conclusion that this record was 
not admissible, and theref ore, as etidènce, hâve not conSideréd it. 
In 80 far, however, as it dîscloses the opinion of the court of claims 
upon the question of law, hère invôlvedj it is, of course, entitled to 
respectful attention; but even this need not be insisted ûpon, in- 
asmuch as the opinion I am about tO express is indepénàently en- 
tertained. '.: 

The first and third of the points reserved seem to présent but 
one and the same question, and my conclusion upon it renders it 
unnecëssary to pass upon the second point. The substantial sub- 
ject of eontest is as to whether the plaintiffs should be regarded 
as sugar reflners, under the act of congress of March 3, 1863, by 
which sugar reflners were required to pay a tax of 1^ per cent, 
on the gross amount of the sales of ail products of their manufac- 
tories, and by which it was expressly "provided that every person 
shall be regarded as. a sugar reflner under this act, whose business 
it is to advance the quality and value of sugar by melting and 
recrystallization, or by liquoring, claying, or other washing pro- 
cess, or by any other chemical or mechanical means; or who shall 
advance the quality or value of molasses and concentrated molas- 
ses, melado or concentrated melado, by boiling or other process." 
It would be quite inconsequential to déclare the dictionary mean- 
ing or the commercial signiflcance of the term "sugar reflner." 
The statutory deflnition is conclusive, and, in my opinion, it is 
clearly inclusive of thèse plaintiffs. They were admittedly en- 
gaged in "boiling" molasses. By doing so, they produced several 
"products," with the resuit, as I think, of advancing the quality, 
and certainly of advancing the value, of the molasses which they 
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boiled. That a large proportion of this molasses became sugar is 
not material; for the évidence shows beyond possibility of doubt 
that, except by resolving it to sugar, neither the quality nor value 
of molasses could hâve been advanced by boiling. I hâve care- 
fully considered the able arguments, oral and printed, which hâve 
been submitted for the respective parties; but as they will no 
doubt be presented to the court of review, to which I am advised 
the cases will be removed, no useful purpose would be served by 
hère discussing them at length. 

In view of the agreement of counsel to which I hâve referred, 
the motions for new trial may be disregarded, and the cases be dis- 
posed of by directing that judgment shall be entered in each of 
them for the défendant notwithstanding the verdict; and it is so 
ordered. 



In re O'BRIEN. 

(Circuit Court, D. Massacliusetts. March 15, 1899.) 

No. 793, 

Fédéral Godets— Habbas Corpus by State Prisoner. 

The rule applied that a fédéral court will not review the proceedings of a 
State court on a writ of habeas corpus procured by a state prisoner on the 
ground of a violation of his constitutional rights, where the petitioner's 
remedy in the state courts has not been exhausted, and the construction 
and effect of local statutes must be determined before it is clear that any 
constitutional right is involved, but will leave him to such remedy, and to 
a final appeal to the suprême court to détermine any constitutional question 
raised and adversely determined by the state tribunals. 

This was a pétition by Edward F. O'Brien for a writ of habeas 
corpus. 

Charles R. Cummings, for petitioner. 

Hosea M. Knowlton and Franklin T. Hammond, for the Common- 
wealth. 

PUTNAM, Circuit Judge. It is not necessary for us, in this case, 
to call on the state. This pétition asks us to review varions pro- 
ceedings of the state courts with référence to matters, some of which 
are only irregularities, and some of which may involve fundamental 
questions of constitutional law. Under them lie, to a certain ex- 
tent, the construction and the détermination of the effect of local 
statutes, which must be disposed of before it is clear that any con- 
stitutional right is involved. As the eflfect and construction of local 
statutes are peculiarly within the province of the state courts, it is 
especially proper that those tribunals should hâve full opportunity 
of determining them before a fédéral court takes a case out of their 
hands. Moreover, at no point during the proceedings in the state 
courts, so far as tlie record shows, did the petitioner raise any féd- 
éral question. Under such circnmstances, his appeal to this court 
is only an afterthought. Even if he had raised any, it would not 
follow that he would be entitled to hâve them adjudicated on a writ 
of habeas corpus issued by this court. The décisions of the suprême 
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court with référence to that matter, and the cautions wMch it gives 
the inf erior fédéral tribunals, corne very of ten. We ref erred to some 
of them in the opinion passed down in Murphy's Case (May 18, 1898) 
87 Fed. 549. Sincè tlien a résumé of the décisions and the rule stated 
in Murphy's Case hâve been given and reiterated on several occa- 
sions, — one in Tinsley v. Anderson, 171 U. S. 101, 104, 105, 18 Sup. 
et. 805, and the latest in Fitts v. McGhee, 172 U. S. 516, 532, 53-3, 
19 Sup. et. 516. The substance of the position is that although the 
habeas corpus statute of the United States is very peremptory in 
its letter, tiiat the writ shall issue on application, yet the suprême 
court has practically so construed it as to hold that it does net de- 
prive the fédéral courts of the use of a certain judicial discrétion with 
référence to the granting of such pétitions; and that court has, in 
the many cases which hâve been before it, so eut down that dis- 
crétion as to leave very little power in this matter, and, in substance, 
to reprove its exercise, unless the application is made by a fédéral 
officiai, or has relation to the obstruction of Interstate commerce, 
or to some other unlawf ul and unconstitutional obstruction of a con- • 
tinuing character. The distinction is reterred to in Ohio v. Thomas, 
173 U. S. 276, 19 Sup. Ct. 453. There is nothing presented by this 
pétition of an exceptional character, and nothing to indicate that 
the petitioner will not receive prompt and complète relief, either 
by writ of error or on habeas corpus, in the courts of the state, with 
the undoubted right, in case a fédéral question should be raised 
and determined against him, to go to the suprême court on error. 
Under the circumstances, we are satisfled that the suprême court 
has not left us the power to exercise our judicial discrétion in favor 
of granting this pétition. Pétition denied. 



CALIFOKNIA FIG-SYEUP CO. v. WOBDEN et al. 

(Circuit Court, N. D. California. June 5, 1899.) 

No. 12,378. 

TJnpair Compétition — Kight to Rblief — California Fig Strup. 

The California Fig-Syrup Company is entitled to protection from unfair 
compétition in its business in the production and sale as a medlcine of the 
compound known as "Syrup of Figs," irrespective of any question of 
trade-mark, and to an injunction against the production and sale of a 
similar article put up In such form that it can be sold to an ordinary pur- 
chaser as the préparation of such company. The fact that the prépara- 
tion may not, as a medlcine, aceomplish ail that is clalmed for it, is not 
sufficient évidence of fraud to deprlve the company of the right to relief 
in a court of equity.i 

This was a suit in equity for infringement of trade-mark, and un- 
fair compétition. On final hearing. 

Warren Olney, for complainant. 

PurceU Eowe and John H. Miller, for respondents. 

1 As to nnfaJr compétition in trade, see note to Scheuer v. MuUer, 20 C. G. 
A. 165, and supplementary thereto, under same title, note to Lare v. Harper, 
30 0. C. A. 376. 
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MORROW, Circuit Judge (orally). This case is now before the 
court, upon thè pleadings and the évidence, for a final judgment 
When the case was heard upon an application for a preliminary in- 
junction, the court considered ail matters that were then presented, 
and awarded the preliminary injunction, upon the ground that the 
complainant had made such a showing by the pleadings and aifldavits 
that it was entitled to an injunction against the sales of Fig Syrup 
by the défendant. 86 Fed. 212. The case, as now presented, sup- 
ports the allégations of the bill of complaint, and, in my judgment, 
présents a controversy not very différent from the one considered 
by the court upon the application for the injunction. There is some 
little différence in the arguments and briefs of counsel. A little more 
of an effort is made by the respondents to impeach the equities of the 
bUl of complaint, and the language of the briefs is a little more vig- 
orous than it was in the preliminary hearing. The complainant is 
now charged with déception, somewhat more specifically than before, 
in the character of the article for which it seeks protection; but I 
do not discoTer any différent principles involved in the détermination 
of the issues than were originally presented to, and considered by, 
the court. 

The complainant produces an article called a "fig syrup," or "syrup 
ctf figs," and from the évidence it appears that it originated the 
article or préparation produced, and extensively sold under that name. 
It appears from the testimony that the respondents hâve made an 
article of similar character, and hâve put it up in bottles under sub- 
stantially the same name as complainant's préparation. There are 
some différences in the matter of labels and the appearance of the 
bottles, but they are not such différences as would attract the atten- 
tion of the ordinary purchaser; that is to say, if a person desired to 
purchase a bottle of California Fig Syrup, or Syrup of Figs, prepared 
by the complainant, there would be no difiiculty in selling to such a 
purchaser the article prepared by the respondents. Under the law 
.'S it bas been recently construed by the courts, the complainant in 

eh a case is entitled to be protected from such an unfair compétition. 
Aie courts hâve been advancing with respect to this question of pro- 
tecting persons in their legitimate business enterprises from the ap- 
propriation of others. They will restrain persons who are engaged 
in what is called "unfair compétition in trade," and will prevent them 
from appropriating the fruits of skill and enterprise of others. "Ir- 
respective of any question of trade-marks, rival manufacturers hâve 
no right, by imitative devices, to beguile the public into buying their 
wares under the impression that thev are buying those of their rivais." 
Coats V. Thread Co., 149 U. S. 562, 13 Sup. Ct. 966. 

The respondents contend that this case involves only a question 
of trade-mark. But on the part of the complainant it is claimed 
that this is not merely a trade-mark case, but that it goes further, 
and involves unfair compétition, wherein the respondents hope to 
trade upon the réputation of the complainant's préparation. The 
cases where this article has been in controversy in other circuits 
appear to hâve turned upon the question of whether or not there was 
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aiiL inf ringement of the complainatft?» trade-mark. But in tMs circuit 
the circuit court of iappeals, in tie case of Improved Fig-Syrup 
Co. V. OaUfornia Fig-Syrup Ce, 4,Q..C, A. 264, 54 Fed. 175, lias, in 
my judgr^ent, determined that this complainant is entitlëd to be pro- 
tected, not only in its trade-mark, but in its busines^, in tlie produc- 
tion and sale of this particular article as a liquid laxative medicine, 
and that the production by any other person^ of a compound that 
could |)e.sold to the ordinary purchaser as complainajit's compound is 
an infringement of the business ,of thè complainant in the sale of the 
article. «I so construe the opinion of the circuit court of appeals in 
the case cited, and I f eel that I mi^st f pUow that construction in enf er- 
ing a final judgment in this case. I may say further that I am satis- 
fled with that opinion. It seems to me to be supported by récent 
cases in tliç Seventh circuit, as well as in Èngland, where articles not 
more niièritorious than this article, în the exclusive right claimed for 
a name, hâve been fully protected by the courts from unfair compéti- 
tion in the sale of articles under similar names. 

It is s^d with much ciarnestness on behalf of i^he, respondents in 
this casé, that the complainant's cla.im for its California Fig Syrup, 
that it pèrnïanently overcomes habituai constipation, is not justifled 
by the évidence, and for that reason the claim should be treated as 
fraudulent or deceptive, ând that,_therefore, the complainant has not 
come into à court of equity vvith clean hands. The effect of any 
medicine to permanently relieve constipation is, as 1 understand it, 
largely a matter dépendent upon the constitution apd habits of the 
person trôated. It is not an absolute fact that any inedicine perma- 
nently relieves the disorder' The practice of medicine differs in this 
respect from the practice of surgery. Iij surgery, when a limb is eut 
off or a tumor removed, the effect is positive and certain, but medicine 
is administered to assist nature in regaining its normal condition. 
I do not understand that medicine alone produces a permanent cure 
in such ailnieiits as pertain to the naturàl functions. It is rather that 
medicine _ assists in Securing relief. And, while a person afllicted 
with permanent or chrpnic constipation could probably not be cured 
by merely taking Fig Syrup, neither could he be by taking any of 
the other préparations mentioned in the testimony of the physicians. 
Thèse remédies are inteiided to assist nature in removing disorder 
from the System, and that is ail that can be said of any of them. 
It follows that the objection urged by the respondents, that complaiii- 
ant's préparation does not produce the effect claimed for it, is not, 
under the circumstances, an objection that can be entertained as 
establishing thé complainant's préparation as fraudulent and deceptive.. 
It may not possess ail the virtues claimed for it, but I am not pre- 
pared to say that the complainant is engaged in preparing and selling 
an article under the cover of falseand fraudulent représentations. 
In my opinion, ,it is as much entitlëd to the protection of the court 
as the "ïlunyadi Janos water" in Saxlehner v. Apolliharis Co. [1897] 1 
Ch. 89.3, 13 Times Law Rep. 258; the "Eed Cross plaster" in Johnson 
& Johnson v. Bauer & Black, 27 G. 0. A. 374, 82 Fed. 662; "Baker's 
chocolaté" in Walter Baker & Co. v. Sanders, 26 0. C. A. 220, 80 Fed. 
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889; or the "Chicago waists" in Gage-Downs Co. t. Featherbone Cor- 
set Co., 83 Fed. 213. I shall therefore direct that an interlocutory 
decree be entered in this case in favor of the complainant, and the 
usual référence to the master. 



NATIONAL BISCUIT CO. v. BAKER et al. 

(Circuit Court, S. D. New Yorlj. June 27, 1899.) 

IlNiTAin Compétition— PuBLiMisTABY Injunction. 

"Uneeda," as applied to a biscuit, is a proper trade-mark; and the pro- 
prietor is entitled to an injunction against tlie use of "Iwanta" by another 
manufacturer as the naine of a similar biscuit put up and sold to tlie trade 
in pacliages so similar as to be calculated to deceive eonsumers.i 

Motion for preliminary injunction against sellers of alleged infring- 
iug goods; the action being defended by the Ward-Mackey Company, 
of Pittsburg, Pa., makers of the same. 

Charles K. Oflfield, for the motion. 
Arthur v. Briesen, bpposed. 

LACOMBE, Circuit Judge. This case is too plain to waste many 
words over it, — the principles of trade-mark infringemeut and of un- 
fair compétition liàve been so often djscussed in this circuit. That 
" Uneeda," as applied to biscuit, is a proper trade-mark, and that com- 
plainant is entitled to its exclusive use in that connection, is hardly 
disputed. That it has been most extensively advertised, presumably 
at great expense, is matter of common knowledge, and is asserted in 
the moving papers. Défendants présent the nsual voluminous bundle 
of aflidavits by persons in the trade to the efïect that in their opinion 
no one is likely to mistake défendants' bistniit for complainant's. As 
has been often pointed out before, it makes no différence that dealers 
in the article are not deceived. No one expects that they will be. 
It is the probable expérience of the consum,er that the court considère. 
Hère, too, we hâve the manufacturer of the articles complained of, 
Aviio explains, as usual, that, in adopting a trade-name by whicli to 
identify his own product, he lias been most "carefiil not to trespass 
on any rights" of complainant, and that "after considérable thought" 
he selected a name which should make the différence between his 
goods and complainant's "distinct and plain, so that there could be no 
possibility of mistake." It is a curions fact that so many rnanufac- 
turers of proprietary articles, when confronted with some well-adver- 
tised trade name or mark of a rival manufacturer, seem to find their 
inventive faculties so singularly unresponsive to their efforts to dif- 
ferentiate. Thus, in one case, with the word "Cottolene" before him, 
defendant's best effort at differentiation resulted in "Cottoleo," and 
"ilongolia" seemed to another défendant entirely unlike "Magnolia." 
The manufacturer of the articles which défendants in the case at bar 

1 As to wliat constitiites unfair compétition, see note to Sclieuer v. Muller, 
20 C. C. A. 165. and supplementary tbereto, under same title, note to Lare v. 
Harper, 30 C. C. A. 376. 
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are selling seems to bave hacl no better luck, for, with the word 
"TJneeda" before Mm, Lia device to avoid confusion was the adofition 
of , the word "Iwanta." The incessant use of the personal pronouns 
in daily speech has associated in every one's mind the sounda repre- 
sented by the letters "I" and "U"; thé two wouds are of precisely 
the same length; both end with the same letter, "A"; and both express 
the same idea, namely, that the prospective purchaser's personal com- 
fort would be promoted by the acquisition of a biscuit. There are, aa 
also is usual, a number of minor différences between the forms and 
the dress of the two packages, which are expatiated upon in the affl- 
davits and the brief ; but no one can look at both packages without 
perceiving that there are strong resemblances, which could easily 
kave been avoided had there been an honest effort to give défendants' 
goods a distinctive dress. Both name and dress are clearly calcnlated 
to mislead, and the statements that both were adopted with an eye 
single to differentiation strain the credulity of the court beyond the 
breaking point. Complainant may take a preliminary injunction 
against the use of the trade-name "Iwanta," and of the présent style 
of package; also against similar colorable imitations of complainant's 
trade-name, "Uneeda," and of his style of package. 



BLAKEY et al. ▼. NATIONAL MFG. CO. et aL 

(Circuit Court of Appeals, Thlrd Circuit June 1, 1899.) 

No. 15. 

1. Patents— Preiiminart iNjtwcTioN. 

A preliminary injunction sbould be refused when Infringement Is not 
clearly establlshed. 
8. Bamk— Dbvicb for Protbcting Bcrkw Thrbads dp Pipes. 

A preliminary Injunction upon clalm 1 of patent No. 440,168, for a de- 
vice for protecting the screw-threaded ends of pipes, denied, because In- 
fringement was not clearly shown. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. L. Pierce, for appellants. 

Thomas W. Bakewell and E. A. Lawrence, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BRADFORD, 
District Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree of the 
circuit court of the United States for the Western district of Pennsyl- 
vania, refusing a preliminary injunction to restrain the alleged in- 
fringement by the appellees of the flrst claim of letters patent of 
the United States No. 440,168, dated November 11, 1890, which claim 
is as follows: "(1) The device for protecting the screw-threaded 
ends of pipes, consisting of a band provided with flanges on each end 
of the band, and adapted to engage the screw threads of the pipe, 
substantially as set forth." The only question which we hâve felt 
ourselves called upon to considéras that of infringement, and we do 
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not, in Hhe présent situation of the case, deem it désirable to enter 
upon a discussion of it. It is sufficient for the présent purpose to 
eay, as has often been said before, that a preliminary injunction 
should never be awarded where the right is doubtful, or the wrong 
uncertain, and that the infringement hère charged has not been 
dearly established. American Nicholson Pavement Ce. v. City of Eliz- 
abeth, 4 Fish. Pat. Cas. 189, Fed. Cas. No. 312. Consolidated Elec- 
tric Storage Co. v. Accumulator Co., 5 C.C.A. 202, 55 Fed. 485 ; Van 
Camp Packing Co. v. Cruikshanks Bros. Co., 33 C.C.A. 280, 90 Fed. 
814; Williams v. McNeely, 56 Fed. 265. The question of infringe- 
ment, as it was presented in the prior adjudications which hâve been 
brought to the attention of the court, is not identical with that which 
arises upon this record. It is, of course, possible that upon final 
hearing the complainants may appear to be entitled to the relief which 
they seek; but that, upon the proofs as now submitted, the court below 
erred in refusing a prelimin.ary injunction, the only legitimate pur- 
pose of which is to préserve the existing state of things until the rights 
of the parties can be thoroughly investigated, we cannot adjudge. The 
decree is affirmed. 



UNITED STATES EBPAIR & GUARANTT CO. et al. v. STANDARD 

PAVING CO. 

(Circuit Court of Appeals, Second Circuit May 25, 1899.) 

No. 143. 

L Patkwtb— Anticipation— Mbthod of RapAiRma Abphalt Pavements. 

The Perkins patent, No. 601,5S7, for an Improved method of repairing 
asphalt pavements, was not anticipated by the Prench patent No. 137,208, 
granted to Crochet In 1880. The rock asphalt used In French pavements, 
and to which the Crochet process Is applied, dlfCers materlally from the 
Trinldad asphalt, of which American pavements are made, and Is aftected 
dlfferently by the beat applied in repairing. In repairing the former by 
the Crochet method, the damaged part of the pavement is removed, whlle 
by the Perkins method, as applied to the Trinldad asphalt, the damaged 
part is melted, and, uniting with new materlal added, is reused. Hence, 
If the methods are regarded as the same, the Perkins patent is valid, as 
an application of such method to différent and dissimilar materials. 

Il 8amb— Infbingemknt. 

The Perkins patent, No. 501,537, for an improved method of repairing 
asphalt pavements, an essential feature of which is the perfect com- 
mingling of old and new materlal in the process of repairing, is not in- 
frlnged by a process by which no such commingllng is attempted, but the 
damaged materlal is removed, the dépression scraped out, and new ma- 
ierial added, with cément to cause it to adhère. 

Appeal from the Circuit Cîourt of the United States for the Northern 
District of New YorL 

Letters patent No. 501,537, dated July 18, 1893, were issued to 
Amps H. Perkins, assigner to the Western Paving & Supply Com- 
pany, for an improved method of repairing asphalt pavements. The 
patent was snbsequently assigned to the United States Repair & 
Guaranty Company, which gave an exclusive license to the co-com- 
plainant, the Barber Asphalt Paving Company. A bill in equity 
brought in the circuit court for the Northern district of New York 
(87 Fed. 339), which charged the défendant with an infringement ot 
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their patent, was dismissed upon the- ground of the antî(?ïpatîon of 
tiie patented process by a Frencii patent, No. 137,208, grdnted to 
Paul Crochet and others on June 11, 1880. 

Edwin H. Brown, for appellants. 

William Macomber and Tracy 0. Becker, for appellee. 

Before WALLACÈ, LACOMBE, ànd SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The old mode of repairing asphalt 
pavements was to dig out with a pick "the surface material around 
the spot to be repaired, sometimes applying beat to the spot to 
soften the material so that it could be more easily removed." After 
the material was removed, the hole was cleahed and coated with tar. 
The new material, which was placed in the hole in a heated state, 
was ironed and smoothed in the usual manner. This System is said 
to hâve been defective, because a thorough union or commingling was 
not made between the old and new n^terial, and was expensive, 
because the old material, which was tbrn away by the pick, must 
be discarded. The patented method subjected . "the spot to be re- 
paired and the surrounding edges to such a degree of beat that the 
surface asphalt, not only the exact spot to be repaired, but the sur- 
rounding portion to a greater or less degree, is redueed to the soft, 
pliable state in which it was originally laid. With a rake or other 
suitablé^ instrument, it is then agitated and mixed with enough new 
material to fill up the spot to be repaired. It is then subjected to the 
usual flnishing opération of Ironing and burnisliing." There is no 
soldering and no dividing line between the new and the old, "because 
the new material has been mixed witli, and becomes a part of, the old 
matefial." The apparatuB for th^' application of beat which is de- 
scribed in the! patent is a portable , gasoline tank, with burners 
undemeath^ which throw a sudden strong blast pf beat upon the spot 
to be repaired. The flàme, it is said, créâtes a thiu bucned skin or 
crust upon the Surface of the asphalt, and melts or liqnifles the parti- 
cles underneath so thât they do not lôâe their cohésivé éharaCter, 
but can be qsed again, after feeihg suitably stirred and mixed with 
new material. The daims of the patent are as foUows: 

"(1) Thé method oï rejairlhg asphalt payetnetits which cohslsta In suhjectlng 
the spot to bé repaired to beat, aâdltig new- inateriàl, ànd- smoothlng and 
burnishing It, substantially as described. (2) The method of scepairhig asphalt 
pavements whlbb: consista in subjecting the Bpot to be repaired to beat untu 
the material" is softened, agitatlng it, and miXlng with it new material, and 
flnally smoothlng and burnishing it, substantla,lly as described." ■ 

The Crochet patent, which was for a method of repairing the 
French pavements of rock asphalt, and which used the intense beat 
of the patent in suit, seemed to the circuit court an anticipation. 
Crochet heated the part to be repaited, by a movalile fumace, until 
the surface became friable. The upper and damaged part of the layei- 
was removed by a toothed iron hoe, which performed the function of 
a rake, and roughened the part not rêinoved. À suitable thickness 
of asphalt in powder was then spread ovèr the depresàion, and tamped 
in the ordinary way. From the similârity of the two patents, it 
seemed well-nigli manifest: that the French patent had been réad 
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by tlie patente^, who wfis urged by the flrst assignée of tlie patent 
in suit to invent an economical niethod oî repairing asplialt pave- 
ments. It is, however, important, upon the question of anticipation, 
to, appveciate the fact that the rotk asphalt of France, from which 
its asphalt pavements are made, is a limestone or a sandstone rock 
containing from 15 to 25 per cent, of bitumen, and that the pavement 
made of this kind of limestone, when reduced to fragments and com- 
pressed, is a différent thing from the surface asphalt pavement of 
this countpy, which is formed from Trinidad asphalt, consisting to a 
great extent of bitumen, united with petroleum and heated sand, 
and is melted by beat. The application of beat to rock asphalt causes 
it to crumble, and reduces it to sand or powder, which does not 
flrmly unité or "bond" with the old material, while a similar sudden 
application of violent beat to the surface of a Trinidad asphalt pave- 
ment melts the partieles, which, when commingled with a new mix: 
ture, can become united with the fresh material. 

It is, iiowever, noteworthy that Crochet thought that the bénéficiai 
effect pf his process was to soften the subjacent layer of the French 
pavement so that it should "unité perfectly with the new layer, and 
form with it a thickuess, without solution of continuity." Never- 
theless, there is, in fact, a différence in the material of the two pave- 
ments, and we are inclined to differ from the circuit court, and to 
regard the Perkins patent as patentable, because it was an applica- 
tion of an old process of intense heating, by means of a movable fur- 
aace, to différent and dissiipilar materials. The two processes were 
not exactly alike. Crochet treated the surface by vivid beat, removed 
the damaged part, roughened the remaining surface, and added new 
material. Perkins heated in the same way, reduced the old material 
to a soft, pliable state, agitated it with a rake, and mixed it with 
enough new material to fiU up the spot to be repaired. No other 
anticipation of importance was presented in the record. 

The défendant used in Buffalo, for its heating purposes, a coke 
furnace upon wheels, and its process is described by Mr. Kent, who 
carefully watched it for two nionths, for the purpose of giving testi- 
mony, as follows: 

Asbestoi5 sheets were placed on the ontside of the edges of the spot to be re- 
paired so as to proteet the surround ing pavement from the heat. The eom- 
plainants also use thèse sheets. "This eolte lieater was then left over the spot 
(o be repaired a sufticient length of tiine to soften the asplialt to a depth of 
half an inch, more or less. The coke heater was then whceled away, the 
asbestos removed, and the heated portion of the pavement sc-raped ofC to a 
depth of half an inch, more or less, with uotched hoes, aud the edge of the 
jiortiou scraped off was made even and smooth, and then the surface of the 
patch was sprinkled with asphalt cernent, and the edges daubed with the same 
material. New asphalt was then thrown on, and made level with the sur- 
rounding pavement with the baek of an iron rake. It was tlien compressed 
or tamped with iron tampers or smoothers, and rolled with a hot roller." The 
cément was in very slight quantity, and was sprinkled in narrow threads from 
a broom. The softened asphalt was generally .removed with an iron rake, the 
action of which on the lowor surface left it in a rough or in a sort of grooved 
State. It was not deemed necessary, that the new asphalt should be added at 
oiïCe, while the spot to be repaired was hot, though that was the rule.' There 
was no agitation or raking of the bottom when the new material was added, 
which was thrown in with a shovel and smoothed off or made level. 
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THie qoestion k whether this process is that of the patent. lî 
claim 1 is to be Kterally constrne^ it is void, for it is simiAy for the 
aj^kation of beat for a purpose, and of a character and amount, net 
expressed, the additicm at new material, and the usual smoothing 
and bamiirïbing; bot no contention is made that it is not to be con- 
stnied for tl» process sobstantially as described, — ^that is, that the olâ 
material shall be heated until it is softened or partially melted, shaJ 
be agitated, and that the new material is to be mîxed with, and be- 
come a part of, the old materiaL The claim conld hardly be con- 
stroed to permit the «nisflion of any of the described steps of the 
procès», anless soch omission had been rec(^nized in the spécifica- 
tion. CUams 1 and 2 do not, therefore, materially differ from each 
other. 

lh,e pat«ited process omits the use of tar as a solder, and does 
not look to tiie nse of any material for that pnrpose. The défendant, 
after the Iwmed or crusted portion of the surface had been scraped 
off, c^rmkleâ the hole with asphalt cernent The sprinkling, thoug^ 
the am(HHit <rf the cernent which was applied was very small, was for 
the porpose of eaosing the new material to adhère to the old. It wasr 
for a scMer, and oot t(x the iwrpose of fusion. The sprinkling shows 
the existence of anotiier variance between the two processes which 
is sobstantial. In the Perkins process, the old and melted material 
is used. It is agitated so as to become thoroughly plastic, is mixed 
with the new material, and the two become homogeneoas. In the 
defendant's process, the hole is scraped, the softened asphalt is re- 
moved with a n^e, which leaves the lower surface in a rough state, 
"the surface of the patch is sprinkled with asphalt cément," which 
shows that the (4d material had practically disappeared, and new 
a^halt is ^oreled into the hole and tamped down. The Perkins 
process ï^aces stress upon the perfect commingling of old and new 
asphalt as a resuit of the agitatimi oit the particles of old and new 
material. TTie defendant's jM-ocess places no reliance upon this kind 
of coDMningiing, but scrapes or deans ont the dépression, sprinkles a 
little cernent «pon the bottom and edges, to be of some beneflt in 
caosing the old and new to adhère, and shorels in and tamps down 
the new materiaL WhCTein the defendant's process dififers from that 
of Perkins it corresponds with that of Crochet The decree of the 
circuit court is affirmed, with costs. 



UNION WBITING MACH. CO. v. DOMBSTIO SBWING-MAOH. Ca 

(Circuit Court, D. New Jersey. June 20, 1899.) 

Patents— Construction ahd Infrinoement— Ttpbwriting Machines. 

The Brooks patent. No. 454,845, for Improvements In typewritliig ma- 
chines, it valid at ail, in vlew of the prior state of the art, must be lim- 
Ited, as to daims 5, 6, 7, 8, and 9, to the spécifie construction sbown and 
described, and sald daims are not infrlnged by the Williams typewritei. 

In Equity. 

H. I). Donnelly and Charles E. Mitchell, for complainant 
Harry E. Knight and Edmond Wetmore, for défendant 
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ÂCHESON, Circuit Judge. Tliis suit is brought for the alleged in- 
fringement of letters patent No. 454,843 to Byron A. Brooks, dated 
June 30, 1891, and issued upon an application iiled July 31, 1890, for 
improvements in typewriting machines. The défendant'» alleged in- 
fringement consista in its manufacture for the Williams Typewriter 
Company of what is known as the "Williams Typewriter." The type- 
writing machine shown by the patent in suit belongs to an old and 
well-known class of machines in which each type bar carries a plu- 
rality of characters, and the platen, besides traveling in a longitudinal 
direction, also shifts transversely to the lines of printing. The de- 
fendant's expert succinctly, and, I think, fairly, explains the char- 
acteristic features of the structure of the patent in suit in the words 
following: 

"The typewriting machine shown and described in this patent is constructed 
with a eylindrical platen, around whlch the paper Is carrled, which has a lon- 
gitudinal movement for letter spacing and rotary movement for Une spacing, 
and with type bars, each carrying three letters or characters, either of which 
may be printed upon the paper, according to position of the platen. The platen 
normaUy rests in a central position relatively to the letters on the type bar, 
so that in thls position the central character olE the three will be impressed upon 
the paper, and, to adapt the platen to either of the other letters, it is moved 
forward or backward, so as to be in position for the printing of the front or rear 
letter of the three. This shifting of the platen is accomplished by a pair of 
levers separately linked to the respective extremities of a beam, the oscillation 
of which imparts a rocking motion to a shaft on which it is mounted, and from 
which Project arms which carry a shifting bar connected with a sliding frame 
in the platen carriage in a manner well known in machines of this class, so as 
to impart a forward or backward movement to the slide in which the platen 
has its bearings. On being released, the slide carrying the platen is automat- 
ically restored to its normal position by a centering spring or springs, two 
différent forms of which are shown, the action of which is ïïmited by a 
stop so as to restrict their eflect to the movement of the slide and platen from 
either direction to the normal central position." 

The plaintiff charges the défendant with infringement of the ûfth, 
sixth, seventh, eighth, and ninth claims of the patent. Thèse are 
ail combination claims, relating to the same gênerai subject-matter, 
and the différences between them are so slight that it is thought to be 
necessary to quote only the ûfth claim, which is as follows: 

"(5) In a typewriting machine, the combination of a shifting and longitudi- 
nally traveling platen, a plurality of shifting key levers attached to the same 
moving part by which the platen is caused to niove in both directions from a 
central and normal position, a shifting bar, and mechanism, substantially as 
described, for returning the platen to its normal position, for arresting it and 
holding It there." 

While the application for this patent was not made until July 31, 
1890, it is alleged by the plaintiff that the invention was completed as 
early as the year 1886. This is controverted, the défendant claiming 
priority for the Williams machine. It will not be necessary, how- 
ever, to détermine this question of priority, in the view I take of the 
case. For a like reason I shall not consider the défense based upon 
the alleged taint of champerty in the arrangement which underlies 
this suit, nor the défense which rests upon the alleged estoppel arising 
from the acts of the plaintiff or its privies. ï pass thèse matters, be- 
cause I regard the question of infringement as lying at the threshold 
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of the case, and as décisive of it. 0£ course, whether tlie défendant 
infringes this patent dépends much upon the construction to be put 
on the claims in view of the prior state of this art. 

To this phase of the subject, then,i attention is flrst to be given. 
Prior to the earliest date assignable for the invention of the patent 
in suit the Eemington typeviTiter was in common use. That machine 
as then organized had swinging type bars, each bearing two char- 
acters, and each operated by its individual key, a shifting and longi- 
tudinally traveling platen, two key levers in the keyboard arranged 
to shift the platen either forward or back from one extrême position 
to another, and a spring which was shiftable so as to hold the platen 
normally in either extrême position. The shifting key levers were 
connected to the platen by broken levers and a shifting bar engaging 
lugs on the platen car riage, so that the platen could be shifted at any 
stage of its longitudinal travel. Ail thèse parts in that machine v^^ere 
constructed and operated exactly as are the same parts in the ma- 
chine of the patent in suit, the only différence being that in the Eem- 
ington typewriter the platen was not moved in both directions from 
a central normal position, and returned to and held in such position. 
Hère patent No. 170,239, dated November 23, 1875, to Lucien S. Cran- 
dall, for an improvement in typewriting machines, is a document of 
prime importance. This patent shows a typewriting machine in 
which each type bar carries six types arranged in three groups of 
two types each, and a longitudinally traveling and transversely shift- 
ing platen, which is normally in central position, but is shiftable in 
both directions from that position to bring the required character 
into line. Crandall's spécification states: 

"The platen, D, of my typewriter is arranged to move, not only in the com- 
mon ways in longitudinal direction, but also to vibrate in the direction of the 
type bars, the supporting frame and ways being moved therewith, and operated 
by thumb keys from or near the fluger levers and suitable Connecting mech- 
anism. The vibrations of the platen may be multiplied in proportion to the 
number of types to be provided for. For most purposes, however, the vibra- 
tion of the platen from the central or normal position, in forward or baekward 
direction, will be sufficient, in which case two operating thumb keys and levers 
are required." 

The drawings show the thumb keys, the flnger levers, and the 
vibratory platen, but not the suggested "suitable Connecting mechan- 
ism" for transversely shifting the platen from its central normal posi- 
tion. Nevertheless, under the proofs in this record, it is not to be 
doubted that at the date of this Crandall patent any mechanic skilled 
in this art with Crandall's drawings and spécification before him could 
hâve provided such operative mechanism. Loom Co. v. Higgings, 
105 U. S. 580. Beyond question, this was the Judgment of the patent 
ofiice, otherwise morê particularity in description would hâve been 
required. And, as we shall hereafter see, this view was declared and 
adhered to by the patent ofiice in the proceedings attending the grant 
of the patent in suit, and in fixing the claims thereof. Another pat- 
ent worthy of spécial mention in this connection is No. 202,923, dated 
April 30, 1878, and issued to Byron A. Brooks, the same person to 
whom the patent in suit was afterwards granted. The Brooks patent 
of 1878 shows and describes a typewriting machine hàving type bars 
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each carrying two characters, and a longitudinally traveling and 
transversely shifting platen which rests normally in a position for 
printing one of tlie characters, is shiftable transversely to a position 
for printing the other character, and is then restored to its normal 
position automatically by a spring. The spécification of this patent 
States : 

"The main object of my invention is to produce a macliine which, without 
having duplicate keys and type bars, wlll print both capital and small letters, 
so tiiat ttie dépression o( each key will cause the printing of an upper or lower 
case letter, as may be desired. The improvements are, however, applicable for 
printing any other two characters by one key. The invention consists in the 
combination of type bars, each having two or more letters or characters, with 
a vibratory platen, which may be adjusted instantly to receive the impression 
of either letter requlred. It is obvions that the construction and arrangement 
of the détails may be varied without departing from the limits of my invention, 
which covers, broadly, the idea of combining, in sueh manner as to hâve a 
vibratory movement in relation to each other, a platen and a séries of type 
bars, each of which carries an upper and a lower case letter, so that, by means 
of the one key, either character may be printed at will." 

The device hère shown for shifting the platen is a pull rod and a 
spring, which, when released, restores the platen to its normal position. 
The spécification, however, states: 

"It is obvions * * * that, instead of the rod. H, a lever or other équiv- 
alent device may be arranged, to be operated by the hand or foot to vlbrate 
the platen." 

The spécification also contains the following significant observa- 
tions: 

"It is obvioys that the mapner of moving the platen may be varied; that, 
instead of moving the platen, the entire séries of type bars may be moved; and 
also that, instead of having the large and small letters on each bar, two or more 
characters of any other kind may be used." 

As pertinent to the statement cûntained in the last quotation frôm 
the Brooks patent of 1878, that the moving of the type System rela- 
tively to the platen is the obvions équivalent of the shifting of thé 
platen relatively to the type bars, attention is now called to patent Ko. 
326,178, dated September 15, 1885, to Franz X. Wagner, which shows 
and describes in a typewriting machine the combination of a longi- 
tudinally traveling platen, a type-bar system, shiftable, transversely, 
in either direction from a central and normal position, a shifting 
handle or bar, and spring mechanism operating to return the platen 
to its normal position, and to hold it there. Now, certainly self- 
centering devices were very old in the arts, and this Wagner patent — 
not to speak of other prior patents in évidence — shows the application 
of such centralizing spi?ing mechanism to a typewriting machine. 
Without further citations from this voluminous record, enough, I 
think, bas already appeared to demonstrate that, if the claims of the 
patent in suit hère involved are not void for lack of invention, they 
must at any rate be narrowly construed. And just hère it may be 
well to quote from the file wrapper in the application for this patent 
the déclaration of the patent office examiner in rejecting some claims 
originally asked for. He said: 

"Claims 5, 6, 7 are rejected on patents to Lake, cited, and to Crandall, No. 
170,239, November 23, 1875, as, In view of the disclosure made in the Crandall 
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spécification, It Is entirely within the skill of the mechanic to so eonnect up the 
platen and key levers of such a màdiine as to secure the results herein speci- 
fied; they being but the same results set forth therein. This would be espe- 
clally easy, In view of the faet that Lake's construction shows one means by 
which it may be done to efCect one of the movements from, and return to, the 
normal position. Applicant will be allowed only such claims as cover his spé- 
cifie construction by which thèse results are attained, but not clahns to any and 
ail mechanism, as manifestly he is not a pioneer." 

Upon a thorough. examination of the proofs, I am entirely satisfied 
that, in view of the state of the art at the time of the invention in 
question, the plaintiff's case falls witliin that class of patents in which 
the inventer is to be limited to his own précise devices, and held rigid- 
ly to his claims. Eailway Oo. v. Sayles, 97 U. S. 554; Wright v. 
Yuengling, 155 U. S. 47, 15 Sup. Gt. 1; Dashiell v. Grosvenor, 162 
U. S. 425, 16 Sup. et. 805; Johnson Co. v. Tîdewater Steel Works, 17 
U. S. App. 57, 5 G. G. A. 412, and 56 Fed. 43. 

And now let us institute a comparison to the extent needful between 
the two machines hère in conflict. In the machine of the patent in 
suit the shifting of the platen is accomplished by two key levers inde- 
pendently pivoted on the main frame, and severally connected by 
what the patent styles "broken levers" to the respective ends of a 
transverse beam flxed to a rock shaft. From this rock shaft project 
flxed vertical arms on which is rigidly mounted a shifting bar, which 
engages between lugs depending from the sliding frame by which the 
platen is supported on its carriage. Then, as one or the other of the 
two key levers is depressed, the rock shaft is actuated, and the platen, 
through the shifting bar, is caused to move from its normal central 
position forward or backward. We thus understand the significance 
of the call for "a plurality of shifting key levers" in each of the claims 
under considération. The patent speciâcally describes two separate 
key levers attached, respectively, to the opposite arms of a rocking 
shaft, and, as one or the other key lever is operated, the desired mo- 
tion is communicated, through the rocking shaft, to the shifting bar. 
No such train of mechanism is to be found in the Williams machine. 
On the contrary, in that machine the shifting of the platen is effected 
by a single tilting lever centrally fulcrumed and double-keyed, con- 
nected with a horizontal sliding bar projecting forward from the plat- 
en frame. To this sliding bar a horizontal mpvement in either direc- 
tion is imparted by the tilting lever. The efïect is that the platen 
and the entire platen support are shifted, whereas in the machine of 
the patent in .suit only the platen and its immédiate supporting frame 
are shifted. I cannot see that the Williams machine has the shifting 
bar described in the Brooks patent. Nor can I agrée that there is 
any plurality of shifting key levers in the Williams structure, within 
the meaning of the claims of this patent. Upon any fair reading of 
thèse claims, they must be held to refer to the plural levers, the form, 
function, and opération of which are particiûarly set forth in the 
speciflcation. The claims distinctly specify a plurality of shifting 
key levers. This is décisive. Keystone Bridge Co. v. Phœnix Iron 
Co., 95 U. S. 274. Again, the spring mechanism employed in the 
Williams machine for returning the platen to its normal position, and 
holding it there, is altogether différent from that first described in 
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the Brooks patent The alternatÎTe spring mechanism and stop men- 
tioned in the patent, and exhibited in Kg. i, in construction and opéra- 
tion are identical with the spring and stop of the Wagner patent, No. 
326,178, already referred to. In the Williams machine this Wagner 
mechanism is employed but in connection with a positive and unyield- 
ing stop, whereby the platen is automatically caught on reaching ita 
normal position, and is there firmly held until it is unlocked by the 
manipulation of the tilting lever. This locking device is indispensa- 
ble to rapid and accurate work. This mechanism, as a whole, in 
opération and function is radically différent from the yielding stop 
mechanism of the patent in suit We are not hère dealing with a 
primary invention in respect to which a greater latitude of construc- 
tion might be allowable. At the best, the improvements in question 
are of a subordinate character, and the claims must be limited, under 
tl e authorities, to the spécifie devices shown. Upon the whole case, 
I.am of opinion that infringement does not appear. Iiet a decree be 
drawn dismissing the bill of complaint, with costs. 
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(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

No. 160. 
L Patents— CoMBiNATiONs. 

A combinatlon of old éléments is patentable when, by a novel arrange- 
ment thereof, thèse devices, by thelT joint action, produce a useful result, 
which has never before been successfully accomplished. 

%. SAMB— MOLDS FOR CABTIIta TtPB. 

The Hochatadt, Wenzel, and Helnebach patents, Nos. 352,869 nnd 354,060, 
for improvements In molds for castlng type, were not anticiyated by the 
Mason patent. No. 187,880, for a type-easting mold. In the former patent 
claims 1, 3, and 4 are valid, but claim 6 Is void for want of invention; In 
the latter, claims 1, 2, 3, and 4 are valid. 
& Baub. 

The Rettlg patent. No. 354,935, for Improvements in molds for casting 
type, construed, and hdd not antlclpated, valid, and Infringed as to claims 
6 and 7, and void as to claims 4 and 5. 91 Fed. 418, modifled. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The complainants, as trustées for the American Type Founders Company, and 
assignées of the letters patent herelnafter mentioned, brought a bill in equlty 
In the circuit court for the Southern district of New York against the défend- 
ant, a corporation, and some of its offlcers, which was based upon their infringe- 
ment of three letters patent, viz. No. 352,869, dated November 16, 1886, and No. 
354,060, dated November 7, 1886, each of them havlng been granted to Cari 
Hochstadt, Phillpp Wenzel, and Herman Helnebach, and No. 354,935, dated 
December 28, 1886, granted to George Rettig, each patent being for improve- 
ments in molds for casting type. The three patents are known in the case as 
patents A, B, and C, thèse letters being applied to them in accordance with 
tbeir numerical order. The circuit court found that the défendants had in- 
fringed claims 1, 3, 4, and 6 of patent A, claims 1, 2, 3, and. 4 of patent B, and 
elalms 4, 5, 6, and 7, of patent C, and decreed accordingly for an injunctlon and 
an accountlng. From that decree the présent appeal was taken. The severai 
claims are as foUows: 
95 F.-IO 
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No. 352,869: "1. In a type-casting machine, tlie comblnatlon with the lower 
stationary member of thé mold, having a detahiing device In the jet-casting 
portion, of the upper moW-section, provided wlth similar detaîning devices in 
the type-casting portion, substantially as descrlbed." "(3) In a type-casting 
machine, the comblnation with the type-oiold, the upper member of whlch 
is provided with a t^e-detainer and the lower member of whlch Is provided 
with a jèt-retainer, of a Jet-discharging arm connected wlth a moving part of 
the machine, and moving in close proximlty with the jet end of the mold, sub- 
stantially as descrlbed. (4) In combinatlon, Substantially as set forth, the mold 
having inone member a type-detai'ner, and in the other or companion member 
a jet-detalner, and a jet-ejecting arm moving past the jet end of the mold 
while the mold is opeii, whereby the type and jet are automatically broken 
apart when the mold opens, and the jet ejected therefrom." "(6) In type-cast- 
ing machines, the comblnation of the mold and jet-dlscharglng arm attached 
to and receiving motion from a moving part of said machine, substantially as 
descrlbed," 

No, 354,000: "(1) In a type-casting mold, the comblnation of the upper or 
vlbrating member having a type-retaining device, arid the lower or stationary 
member having a recess or recesses to f orm detents upon the jets, substantially 
as descrlbed., (2) In a type-casting machine, the comblnation with a flxed 
mold-seetion provided wlth recesses of an arm actuated by a moving part of 
the machine, and moving close to the jet end of the mold, substantially as de- 
scrlbed. (3) In comblnation, substantially as set forth, the mold, having in one 
member a type-detainer, and in the other or companion member a jet-detainer, 
and a wlper or jet-discharging arm actuated by a moving part of the machine 
Independently of the mold, and moved past the jet endof the jet-detainer mem- 
ber as the^ mold opens. (4) In a type-casting machine, the comblnation with 
the lower OjT stationary member of the mold, .provided wlth recess or recesses 
to form deténts to detain thè jet thereln, of an arm actuated by a moving part 
of the machine, and located and adapted to move close to and parallel with 
the jet end of the mold to engage the jet and release the detents from the mold,. 
substaptially as describei^,,", , , 

No. 354,935: "(4) In a type-casting. machine, in comblnation with the flxed 
member of the mold and the arm whlch actuates the vibratlng member, the 
arm, D, actuated by means of suitable connection wlth the arm whlch actuates 
the vlbrating member of the mold, but independently ot said member, and lo- 
cated ahd adapted to move close and parallel to the rear face of the flxed mem- 
ber of the mold while the same is open, substk'ntially as set forth. (5) In com- 
blnation wlth the jet-retaïtiing member of thé mold, ai arm pivot ed on the 
mold-câri-yihg fràme and actuated duririg the openiilg of the mold past the jet 
end of said jet-retaining member, substantially 'as ahd for thé purpose set forth. 
(6) In a type-casting machine, the flxed member of the mold, A, having recesses 
to form detents on the jet, the arm,' D, thé link, D', and the arm, E, combined 
and eo-operatîng as and for the, purpose sèt forth. (7) In a type-casting ma- 
chine, the mold, having in îts Vlbrating meiiiber detents to detâin the type, 
and in it^ flxed member devices to detain the jet, in comblnation with the arm 
E, the Unie D', a:nd the lever D, substantially as and for the purpose Set forth.'" 

Jérôme Cartj', for appellants. 
Chàrle$..8. .Burton, for àppelleès. 

Before WÀLLAOE, LACOMBE, and SHIPMAN, Gircnit Judges. 

SHIPMAN, Circuit judge (after stating the facts a» above). Ail 
American and many European type-casting machines are based upon 
the machine invented by David Bruce, of New Yorkj in 1838. A very 
gênerai description of the Bruce machiije is given in Knight's Me- 
chanical Dictionary, as foUows : 

"The métal is képt fluid by a gas jet beneath, and is projected Into the mold 
by a pump, the spout of whiCh Is in front of the métal pot. Each révolution of 
the crank brings the mold' up to the spout, where it receives a charge of métal. 
It Aies back with it, the top of the mold opens, and the type falls out • * • 
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After casting, the jet or surplus métal, at tlie foot o£ tlie type, aud which filled 
the ingate of the mold, is broken ofl!." 

This description does net tell liow the type is removed or is delivered 
from the mold, and, as the method of removal is an important part of 
the improved machines of the patentées, it is désirable to understand 
the method in the machines of the Bruce class, which the appellees 
descrihed as foUows: 

"The casting was carried in the upper member of the mold by means of a pin 
or pins set through one wall of that member, and protruding almost imper- 
ceptibly into the type-cavity of the mold, so that the métal flows around the 
protruding end of such pin; and the pin thus obtains a grasp on the casting 
sufflcient to lift it ont of the lower member when the mold opens, such lower 
member having no especial provision for causing the adhésion of the casting to 
it." "The casting thus formed and lifted by the upper member out of the 
lower member by the opening movement of the upper member has a projection 
at each end. At the head end, the métal which tlowed into the recess of the 
matrix projects a distance equal to the depth of the matrix cavity, and the 
'sprue,' whose length is always at least the thickness of the nipple-plate, pro- 
jects from the jet end. Thèse two projections are taken advantage of to de- 
tach the type from thé upper' member of the mold after the mold has opened, 
or in the latter part of the opening movement. A tinger, which for some un- 
known reason is called the 'stool,' rigid with the lower or fixed member of the 
mold, overhangs the projecting face of the casting at the head end; and an arm 
or finger, c-alled the 'back-discharge arm,' similarly overhangs the 'spnie' at the 
jet end, and, as the plvoted member of the mold rises, carrying the casting 
with it, the projections at the ends respectively of the casting encounter the 
'stool' and 'back-discharge arm' respectively, and the type is thereby knocked 
loose from the upper member, and falls upon the lower member, and both being 
inclined at an angle of about 45°, the casting slides from the surface of the 
lower member into a chute, by which it is conducted to a réceptacle." 

Each casting, as thus made, consisted of the type body and the "jet" 
in one pièce, and the jet was subsequently taken oft' by hand, an opéra 
tion which was expensive, for one boy or one girl was frequently rt- 
quired at each machine; and, when carelessly performed, a portion 
of the type was damaged. It therefore was désirable to hâve the 
breaking done automatically, and this was the object of the inventions 
now under considération, which were rapidly adopted, and which soon 
had commercial success. The invention described in patent A was to 
pin or detain the casting not only in the upper member by the pin 
which has been described, but also to compel the casting in the lower 
member to be likewise held or detained by pins or» similar detaining 
devices protruding into the casting. When the mold was opened, 
and the type and jet were detained, and the upper member of the mold 
rose, a strain came upon the tw<5 parts of tbe casting, which snapped 
; 1 sonder at the Une called the "break," at the junction of the jet with 
the lower end of the type proper. As an L-shaped discharge ânger, 
rigid with the upper member of the mold, and carried by its movement, 
moved past the lower member of the mold, it came in contact with the 
sprue, and dislodged the jet, which rolled down an inchne. In the 
invention described in patent B the patentées used, instead of pins in 
the lower mold, notches upon the face of the lower half of the mold, 
which in the process of casting became ûlled with the molten métal, 
formed wedge-like projections on the under side of the jet, and retained 
it in its place until dislodged by the moving arm or finger, which was 
actuated by a moving part of the machine, instead of by the upper 
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member of the mold. The patentée of patent used holes or detent 
points in the lower mold, and an arm which rested upon or was sup- 
ported by the apron, or rocking frame, which carries the mold to and 
from the melting pot, and was actuated by the mold-opening arm. 

The point upon which the case turns is whether the automatic 
breaking device of the three patents in suit, and particularly that part 
of the device described in claim 1 of patents A and B, was anticipated 
by the invention described in the patent to Thomas Mason, No. 187,- 
880, dated February 27, 1877, which was also for a type-casting mold 
in whichi the jet was automatically broken from the type. The 
spécification is very short, and is as f ollows : 

In the "breaks" between which métal is injected into the mold "angular or 
V-shaped recesses, a, are fo^'med, which, when the mold is closed together, are 
opposltely arrangea in respect to each other, so that, when métal is injected 
into the mold, angular shoulders, b, corresponding in form to the reeesses, a, are 
formed on each side of the break, c, of the type, so that, as the mold is opened 
with the type or casting in it, the contrary action of the opposltely arranged 
inclined sides of the recesses, a, produces sufficlent strain to sever the break 
from the type, which is retained by the shoulders of the mold." 

It will be observed that the patent described no additional means 
by which the broken jet was ejected from the mold. The Mason in- 
vention was carefuUy tried by type makers for the purpose of intro- 
duction into their foundries, and, while it made type which was used 
and sold, it was an unsuccessful device, which fell into disuse, and 
ceased to hâve a position in the type-making art. It is urged, how- 
ever, that it possessed ail the éléments of claim 1 of patent A, that 
it had a type-detaining device and jet-retaining device in the respective 
parts of the mold, and that the différent, and perhaps improved, modifi- 
cations in the patents in suit were mère mechanical changes, not 
possessing the élément of invention. To ascertain the accuracy of 
the idea that the principle of the two devices was the same, it is im- 
portant to know why the one failed and the other succeeded. In the 
Mason device the jet was not, as a rule, held down or detained in the 
mold, but was puUed apart from the body of the type by a lengthwise 
pull, was raised up from the mold, and was ejected. The éjection was 
not uniform in respect either to the time of the movement or to the 
place to which the broken part was ejected. On the other hand, in 
the device of the paient in suit each part of the type is positively de- 
tained in the mold, and, thus detained, one part is severed from the 
other by the upward movement of the moving part of the mold, and 
the jet is then ejected by the moving -arm; and while it is true that 
sometimes the jet is held in the stationary part of the Mason mold, 
such holding is not an intended part of the device, whereas détention 
is the intended resuit of the detaining devices, which, in connection 
with the ejecting arm, are the distinct! ve features of the patent in suit. 
Upon this point the conclusion of the examiner in the patent office, to 
whom was referred the question of the importance of the public use of 
the Mason device, upon question of the patentability of patents A and 
B, is noteworthy. He said: 

"Thèse [the Mason] shoulders are reversely inclined, so that, as the mold 
opens, thèse inclines act on inclined lugs cast on the end of the jet, and force 
the jet outward from the body of the type. This outward movement of the jet 
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lifts it from the lower member of the mold just as much as the lower member 
of the mold is lifted from the jet. When the inclines on the shoulders hâve 
passed the lugs, the jet is entirely free from both members of the mold, and 
drops therefrom; that is to say, the jet is net 'detained' in either the lower or 
upper member of the mold in the sensé in whiçh that term is used in the mat- 
ter in interférence. This is the opération of the Mason mold, as would appear 
from Its drawing, and as described in the spécification of his patent by the 
inventor himself." 

It seems clear that the oppositely disposed angular shoulders of the 
Mason patent hâve a différent mode of opération from that of the de- 
taining devices of claim 1 of the two important patents in this case. 
The function of the shoulders is, after the jet is broken, to force it out- 
ward, while the function of the detaining devices is to detain the jet, 
and therefore there is a necessity in the patents in suit for a dischar- 
ging arm which shall eject the broken jet, — a nea(fessity which appar- 
ently did not exist in the Mason device. The défendants contend that 
the combination of the detaining device with the discharging arm con- 
tains nothing patentable, because the change from the rigid arm upon 
the stationary part of the mold of the Bruce machine to a jet-dis- 
charger connected with a movable part of the machine, and moving 
in close proximity with the stationary part of the mold, did not consti- 
tute invention. It is true that the combination was one of old élé- 
ments, but it was a novel arrangement of thèse devices, so that by 
their joint action a resuit was attained which had not before been 
successfuUy accomplished, viz. an automatic breakage of the two parts 
of the type, and the dehvery of the separated parts into separate ré- 
ceptacles. The patentable character of this combination was recog- 
nized in the patent office as f ollows : 

"Both Eettig and Ilochstadt, Wenzel and Heinebach, hâve so modified the 
construction of the Bnice mold that it should do what it could not do before: 
i. e. retain the jet in the stationary part of the mold while the type is carried up 
with the movable part thereof. In order to render this change effective in the 
opération of the machine, it became necessary to combine with the mold an 
élément never before found in any mold, namely, a clearer, or jet-discharger, 
which should hâve positive movement with relation to the stationary part of the 
mold; and in order that the machine mlght be automatic in its action, It was 
also necessary that this movable clearer should be connected to and operated 
by some movable part of the machine. This is regarded as a substantive in- 
vention, supplementary to the main invention made in the construction of the 
modified mold." 

No question is made in regard to infringement, and the défendants' 
testimony, for the purpose of showing a substantial and nonexperi- 
mental use at St. Louis or in the city of New York of type-breaking 
devices like those described in thèse patents, and other than the Mason 
device, prior to the invention of the devices in suit, is not of suificient 
importance to call for discussion. 

The remaining question is in regard to the validity of the separate 
claims which were named in the decree, and which, so far as they re- 
late to the discharging arm, were unnecessarily redundant. Olaim 1 
of patent A contains the invention of the detaining device in the lower 
and jet-casting portion and similar detaining devices in the upper and 
type-casting portion. Claim 3 is for a combination of the éléments of 
claim 1 and a jet-discharging arm connected with a moving part of 
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flie màclline. Claim 4 is for tlje jét-discharging ami of claim 3, whose 
functioû is more particularly described than in claim 3, in cqmbina- 
tion with a type-detaining device in one member of the niold and a jet- 
detaining device in the other member. ■ Glaim 6 is for a combination 
of a mold, whose peculiarities are not named, and a jet-dischavging 
arm receiving motion from a moving part of tbe machine is an unim- 
portant modification of the Bruce mold, and is without invention. 
Olaim 1 of patent B is for that modiflcatiop of the invention in claim 
1 of patent A which consists in a suitable recess or recesses in the 
lower stationary member of the mold to form detents upon the jet, 
and claims 2 and 4 are for the same mold and the jet-discharging 
finger of claims 3 and 4 of patent A. The validity of thèse claims has 
been attacked upon the ground thàt, în view of the Mason patents, 
the substitution ofirecesses in the i stationary member of the mold for 
pins possessed no patentable , invention. Pins were necessary in 
the upper or type-casting portion,,so that the casting might thoroughly 
"set," and recesses of a certain kind in the lower part of the mold had 
been unsuccessfully used in the Màson invention. The argument 
against the validity of thèse claims which is derived from the Mason 
patent is without avail. The peculiarity of claim 3 of patent B is that 
the jet-discharging arm is actuated by a moving part of the machine, 
independently of the mold. If it were not for the history of the two 
inventions of Rettig which is contaîned in his testimony, the Ineaning 
of claims 5 and 4 of patent C would be very obscure. It appears that 
between the dates of the inventions A and B, Eettig invented, and 
represented in a drawing, a mold, the jet-casting portion of which 
was peculiar. It was a movable plate, moved so as to sever the jet 
before the mpld opened, and to retain it, and was, therefore, a jet-re- 
taining member of the mold. When the mold opened, a discharging 
arm pivoted on the mold-carrying frame dislodged the jet. It will be 
perceived that this device, as invented, was not a part of patent C, 
which was fOr a type-casting machine of the type of patent B; but in 
the aUotment of priorities between the varions patentées during the 
interférence in the patent office the other patentées gave Eettig prior- 
ity as to this discharging arm when used in a mold having a jet-retain- 
ing member, and to that end the patentées of patent B made sundry 
disclaimers, which were intended to permit him to insert in his patent 
C two gênerai claims which relate to the discharging arm of another, 
and not described, device. Claim 5 is for the combination with a mold 
which lias a jet-retaining member of a jet-discharging and particularly 
described arm. Claim 4 is for a combination with a flxed member of 
a mold and the arm actuating the vibrating member, of a particularly 
described discharging arm. Thèse claims should hâve no place in 
this patent, because the invention to which they refer was in a ma- 
chine of a véry différent class from that described in patent C, and 
their mold is not the mold of the patent. If they are to be considered 
as gênerai claims in regard to the position of the discharging arm 
of the type-casting device shown in patent C, they are void, because 
they contain nothing which claims 3 and 4 of patent B did not substan- 
tially state. Claims 6 and 7 are of a very spécifie and limited char- 
acter, and can be sustained. ' 
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The decree of the circuit court is modified, without costs of this 
court, and the case is remanded to that court, with directions to 
modify its decree in accordance with the foregoing opinion with re- 
spect to claim 6 of letters patent 352,869 and claims 4 and 5 of letters 
patent 354,935, and that the complainants recover of the défendants 
their costs in that court. 



S. RAUH & CO. V. GUINZBUEG. 

(Circuit Court, S. D. New York. May 26, 1899.) 

1. Patents — Ikfbinqkmbnt— Bathing Shok and Stockinq. 

A claim covering a cotnbined batliing stioe and stocking with the sole 
formed of cork coated witli rubber cernent, and iiarlng an outer lining of 
cotton or other fabric, is not infringed by a similar stocking and shoe, 
with a sole made of linoléum and an outer lining of canvas. 

8. Samb. 

The Rauh patent, No. 347,442, for a comblned bathing shoe and stocking 
made of stockinet, and having a sole of cork, to both surfaces of which a 
eoating of rubber cément was applied, construed, In view of the prior state 
of the art, as limited to the partieuiar construction shown, and held not in- 
fringed. 

This was a suit in equity by S. Rauh & Co., a corporation, against 
Edwin A. Guinzburg, for alleged inf ringement of a patent for a 
combined bathing shoe aûd stocking. 

Allan i). Kenyon, for complainant 
James A. Hudson, for défendant. 

SHIPMAN, CSrcuit Judgé. Letters patent No. 347,442 were is- 
sued on August 17, 1886, to Samuel Eauh, for a combined bathing 
shoe and stocking made of stockinet or Jersey cloth, having a sole 
constructed of cork, to both surfaces of which a eoating of rubber 
cernent was applied. An outer lining of cotton or other fabric is then 
applied to each surface of the sole, which is held smôothly upon the 
soie by the cernent. The claim is as follows: 

"As an Improved article of manufacture, a combined shoe and stocking conr 
Btructed of stockinet, and consisting of the pièces. A, b, b, the sole of the shoe 
belng formed of cork coated with rubber cernent, and having an outer lining of 
luitable fabric, substantially as set forth." 
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Ckimbined bathing shœs and stockings of stockînet, with a rubber 
or oilcloth sole, a combined bathing shoe and stockiilg with a cork 
Bole, a bathing shoe with a cork sole, and a cork sole coated with 
rubber cernent, were old at the date of the invention, but the com- 
bination described in the claim was new and patentable. The in- 
vention must, however, be regarded, in view of the pre-existing state 
of the art, to be simply an improvement upon a combined shoe and 
stocking with a cork sole, and the patent cannot take in a large 
variety of équivalents or substitutes for the cork sole and its rubber 
cernent The défendant manufactures a combined bathing shoe and 
stocking made of stockinet, with a sole made of linoléum, and an 
outer lining of canvas. linoléum is "a préparation of linseed oil 
and ground cork intimately mixed and spread in a uniform layer 
over a sheet of rough jute canvas," and is often used for floor cloth. 
The question in the case is whether, under this patent, a linoléum sole 
is an infringement of the cork sole treated with rubber cernent. The 
patentée took the old cork sole and improved it, made it flexible by 
cernent, and protected it from rough use by a covering of coarse 
cloth, but he cannot justly claim ae an infringement the use of a 
material which is not cork and cernent, but is a différent thing, made 
of ground cork and linseed oil mixed together and spread over can- 
vas, although it makes a flexible sole. The invention described and 
claimed in the patent was a narrow improvement upon the old 
stocking and shoe with a cork sole, and Ûie floor cloth which the 
défendant uses is too far away from the cork and rubber cernent 
to be an infringement The bill is dismiseed, with costs. 



MILLHBIM ELECTRIC TEL. CO. et al. Y. WESTERN ELECTRIC Oa 

(Circuit Court of Appeals, Thlrd Circuit June 8, 1890.) 

No. 16. 

Patents— Tblbphonk Circtjit and Appabatus. 

The Carty patent, No. 449,106, for a téléphone circuit and apparatoa^ 
hdd not antlclpated, valld, and infrlnged. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

This was a suit in equity by the "Western Electric Company against 
the Millheim Electric Téléphone Company, J. C. Spiegelmyer, and 
W. L. Goodhart for alleged infringement of the Carty patent for télé- 
phone circuit and apparatua In the circuit court the patent wai 
held valid and infringed, and decree entered accordingly. 88 Fed. 
505. From this decree the respondents hâve appealed. 

Josiah McEoberts, for appellants. 
George P. Barton, for appellee. 

Before AGHESON and DALLAS, Circuit Judges, and KIEKPAT> 
RICK, District Judge. 

KIEKPATEIOK, District Judge. The respndents herein (the 
complainants below) filed their bill of complaint, alleging infringe- 
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ment of letters patent No. 449,106, granted March 31, 1891, to John 
J. Carty, and by several aseignments duly transferred to the com- 
plainants. The défenses set up in the answer were lack of novelty 
and patentability, prior publication, and noninfringement. An ex- 
amination of the record shows that prior to the Carty invention much 
difflculty had been experienced in communicating telephonically be- 
tween différent stations on a many-party Une. The difflculty was in- 
creased with the number of stations, and their distance from each 
other. This was due in part to the fact that the stations were, aa 
entireties, connected on a séries System, so that the call generator, 
the bell ringer, and the voice currents had each to pass in seriea 
through each instrument, whereby the energy of the current was dis- 
sipated before reaching the distant station, and in part because the 
Unes were electrically unbalanced, and subject to serions internai 
inductive disturbances, as well as from neighboring wires and cur- 
rents. To obviate thèse difflculties, Carty discontinued the prao- 
tice of including the call-sending generator and the call-bell magnets 
and the téléphone serially in the same circuit when calling, and sub- 
Btituted the connection of the said appliances in parallel bridges. 
The bell-magnet bridge was equipped with a magnet having a high 
coefûcient of self-induction, and was normally and permanently 
closed at ail stations. The generator bridge circuit was normally 
open, but adapted to be closed when sending a call. The connection 
of the téléphone in a third bridge circuit at each station was normally 
open, but capable of being closed in multiple with its own bell-magnet 
circuit and the bell-magnet circuits of ail the other stations when in 
use. The practical resuit was that when the call-bell generator was 
closed, and put in connection with the main-Une circuit, the low- 
frequency current of the call bell short-circuited through the bell 
magnets, and the bells were rung at aU stations, including the home 
station. The call bell generator circuit was then opened and discon- 
nected. The téléphone circuits between the two stations desiring to 
communicate were then closed, and thereby put in multiple with each 
other and the call bell magnets circuit. But, while the téléphone 
circuits were so in multiple with the bell-magnet circuits, yet the 
high-impedence magnets in the bell-magnet circuits rendered thèse 
last-named circuits opaque to the high-frequency voice currents of the 
téléphone, and enabled them to be transmitted undiminished over 
their own low-impedence circuit to the receiver with which they were 
in connection. By this combination of devices, Carty obtained the 
effect of two distinct and eeparate circuits, one of which was adapted 
to the low-frequency currents of the bell generator, and the other to 
the high-frequency voice currents of the téléphone. It also had the 
effect of electrically balancing the lines, and thereby reducing to a 
minimum the annoyances of induction which had so seriously inter- 
fered with the nsefulness of the old System. So far as the record 
shows, there was no anticipation of this device. AU the éléments 
of the combination had been used before, and the functions of each 
were well known in the art, but it does not appear that they had ever 
been similarly speciflcally combined for effectuating the purpose hère 
accomplished. The grant of the patent carries with it the presumg^ 
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tion of patentability, and this prësumption bas been strengthened 
by the geneiul acceptance of the device, the acquiescence of those 
Bkilled in the art, and their willingness to accept lieenses thereunder. 
We bave carefully considered the questions of prior publication and 
anticipation. ïhe différences between the patent in suit and those 
cited as most nearly approaehing the Carty device hâve been fully 
and particularly set ont in the opinion of the leamed judge below. 
We fully concur in his conclusions, and refrain from drawing the dis- 
tinctions, lest we should but repeat what he bas so clearly expressed. 
Infringement is charged in the bill, and not denied, except in the un- 
Terifled answer. Oomplainant's witness, after examination of de- 
fendant's system, testifled that it was constructed and organized com- 
pletely in accordance with the instructions contained in the patent in 
éuit. Though thèse facts were peculiarly within their own knowl- 
edge, the défendants offered no contradictory évidence bearing on the 
question. We are of opinion that the patent is valid and infringed. 
The decree of the circuit court will be affirmed. 



LYONS V. BISHOP et al, 

(Circuit Oo\irt, S. D. New yôrk. May 28, . 1899.) ., . 

i. Patents— Invention— Hat Boxes. 

Jm tUe, construction of ladiep' bat boxes or trun]£s there Is.no laventlon 
in SPbstltuting, for thç fragile gauze fr4mes,previously used, a frame of 
buekraiïi àhd coarse cloth, on whlcii the bat iuay be securély fastened by 
a hal plri or other slmilar dëviee. ' :, 

& Samb; . ■ ■" ■'•'■■ 

Tbe.liyons patent, Np, 573,739,: for an improvement in bat boxe» Ot 
trunjis, 1b void on its |ace for want of. patentable in ventiçn. 

J. Nota McQ-ill; fot çomplaihaht. 
Geo. J. Murray, foi- défendants. 

SHIPMAN, Circuit Jtodge. ■ This bill in equity is founded upon the 
infringement of letters patent Np. 573,789, dated December 22, i896, 
for an iûlprovement in hatboïes or truhks. The spécification states 
— what is also well known— that bat boiëâ hâve been made containing 
rests or supports for ladies' bats, but, that thèse supports were con- 
structed of fragile material, like pasteboard, or gauze stiffehed with 
wire, and nOt of sufflcient tenatity to allow of an adéquate securing 
agency, like a bât pin. One objèct of the invention was to hâve a 
bat box with a plurality of bat or bonnet stipports, and the second 
object was to provide an improved support havibg substantially the 
shape of thehuhian head, and to which a bonnet can be secured by the 
insertion of a hàt pin. The first object was pbtained by having 
a box devoted to the transportation of bonnets, afld the second was 
attained by having such rest made of buckram and another pièce of 
like coarse fabric and a pièce of trunk lining, glued together, the buck- 
ram having been shaped over a form, and the three pièces being 
pressed together. When the bonnet is placed upon this form, or 
dummy, it can be securély fastened by à bat pin. The spécification 



MIJELLER V. MUELLER. 155 

is elaborately drawn, and présents with care the advantages by the 
use of buckram. The patent contains six daims, the tirst and broad- 
est of which is as follows: "A hat box or trunk having a lining pro- 
vided with a rest or support composed of an inner textile matetial of 
a springy or elastic nature, such as buckram, and an outer covering 
of a less résilient nature, as set fortli." The défendants hâve de- 
muïred to the bill upon the ground that the letters patent are void 
for want of invention apparent upon the face of the patent, in view 
of common and gênerai knowledge. Trunks or hat boxes provided 
with a, f rame made of pasteboard or gauze stiffened with wire, upon 
which a lady's hat can be carried, were well known, and it is also a 
matter of common knowledge that the bodies of ladies' bonnets are 
frequently made of buckram, which is a coarse linen cloth, stiffened 
with glue, or two or three thicknesses glued together. For example, 
Judge Blatchford, who was examining a patent for a stamped or em- 
boesed hat body in Baldwin v. Sehultz, 9 Blatchf. 494, Fed. Cas. No. 
824, says in hie opinion that as early as 1857 bonnet frames were 
made of two or more thicknesses of muslin stuck together and shaped 
into the form of a hat by means of smooth dies. The improvement 
»f the patentée was the substitution of a f rame of buckram and coarse 
cloth for a wire and gauze frame, and, although the improvement is 
stated with much circumstance in the spécification, it is a very simple 
aiîair, and, inasmuch as everything was told by the patentée except 
that the frames of bonnets were often made of thicknesses of buck- 
ram, the subject of patentability can be as well ascertained upon a 
demurrer as after proofs hâve been taken. If the public had not 
known that bonnet frames could be securely and without injury fast 
ened by a hat pin thrust through a buckram frame, the patentability 
of the invention could not be saf ely attacked, but the patentée simply 
put into the place of a flimsy frame one which had been known to 
the milliner as enduring the test of actual use, and the substitution 
of the improved frame does not rise to the dignity of patentable in- 
vention. The demurrer is sustained. 



MUELLER V. MUELLER et aL 

(Circtiit Court of Appeals, Third Circuit. June 20, 1899.) 

Patents— Impijed Licesse to Use— Rights of Partneeship of Which Pat- 
entée IS a Member. 

A patentée of a process for ruby-staining glassware, formed a partner- 
sliip witli his fatlier, tiie sole business of ttie tirm being the coloring of 
glassware by tbe process of the patent, wliich required, in the treatment 
of the ware, mutiles or kilns of peculiar construction. ïlie partners pur- 
chased a plant, and built a number of the niuffles, whicli tliey used, 
conducting tlie l)usiness as equaJ partners, until the patentee's death, after 
whieh his father, as his administrator. in good faith and witli the approval 
of the court, sold decedent's interest in the partnership, , the value of which 
depended alniost entirely upon the continuauce of tlie business. ïhe pur- 
chaser had no linowledge tliat the process used was patented. The pur- 
chaser and the fatlier continued the business In partnership, afterwards 
admitting anothor partner, and on the father' s death the surviving part- 
ners bought lus interest. A few additional muffles were also constructed. 
Two years after the father's death an administratrix d. b. n. was appointed 
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for the esta te ot the deceased patentée, who commenced suit against the 
flrm for infringement and for an accounting. Seld that, undei* the clreum- 
stanees shown, the original firm had an implied license to use the proeess» 
and such number of mutiles as might be necessary in carrying on tlie 
business in the plant it owned, which rights passed, as the most valuable 
asset of the business, to the subséquent purchasers, and that a court of 
equity, on the faets shown, would not deprive them of such rights, 
especially in view of the long acquieseence of the patentee's représentatives. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

This was a suit in equity to enjoin infringement of a patent and for 
an accounting. 

In the circuit court the foUowing opinion was rendered by BUF- 
FINGTON, J.: ; 

The présent bill in equity is flled by Mrs. Anna E. Mueller, administratrix 
d. b. n. of the estate of Henry B. Mueller, against Emil If. Mueller and An- 
drew Stocli, co-partners doing business as the Oriental Glass Company, to 
enjoin Infringement of letters patent No. 382,105, issued to said décèdent May 
1, 1885, for a method of coloring glassware. An accounting is also sought. 
In the process the glassware is painted with a pigment, and is then burned in 
a muffle or Isiln of a peculiar construction, by methods and means set forth 
in the patent. The muffles or liilns are of a substantial character, and are 
built or imbedded in foundations on the ground. On argument severaJ ques- 
tions were raised, bearing upon the assignments of proportionate interests made 
by the patentée to différent persons pending the original application; of the 
effect upon those assignments of the substitution of a second application, and 
the issue of thé patent to the applicant on this second application, without men- 
tion of his assignées; of the f allure of the patentée to record the reassignmeuts 
made to him by such assignées, and the.alleged granting of a license by one 
of such assignées to one of the respohdents, while the ownership of the assigned 
interest was prèsumptively in him. In the view we take of this case we hâve 
not felt calied on to détermine thèse questions, and will pass on to what we 
regard as the controUing issues, and in doing so will merely state the facts 
which we deem pertinent thereto. In the fall of 1885 the patentée seems to 
hâve perfected the patented process of ruby-staining glass at the glass worlîS 
of Bryce Bros., in this city, where he worked upon It in connection with his 
father, O. W. E. Mueller. In the spring of 1886 the Muellers left the employ 
of Bryce Bros., and, in connection with Florence Werling and Daniel Werling, 
formed the firm of Mueller, Werling & Co., which tirm was exclusively engaged 
In ruby-staining glass by the method afterwards embodied In the patent. 
Subsequently the Werlings withdrew from the tirm, and thereafter the remain- 
ing partners, C. W. E. Mueller and Henry E. Mueller, carried on exclusively 
the same ruby-staining work under the name of the Oriental Glass Company, 
each partner carrying a one-half interest. On July 19, 1890, Henry Edward 
Mueller and 0. W. E. Mueller purchased, as tenants in common, certain real 
estate, which was thereafter used by the firm in its opérations. An old building 
stood on it, and a new one was erected, and ten muffles or kilns, specially 
adapted to carry out the process shown in the patent, were built In the factory 
by the flrm. The patentée took an active interest in the business of the flrm 
(which, as we hâve said, consisted solely of ruby-staining glass by the patented 
process), and so continued to do until his death, January 10, 1891. 

What were the rights of such firm on the death of the jDatentee partner? 
Did his death tenninate ail rights on the part of the flrm, or its surviving mem- 
ber, to use the muffles which had been construeted by the flrm's money with tho 
active participation of the patentée? Were thèse muffles, the sole use and pur- 
pose of which depended on the patented process, and the use of which process 
and muffles alone constituted the business of the flrm,— were they, by the death 
of the patentée, shorn of their usefulness, and resolved into valueless heaps of 
brick, mortar, and Iron bands? Were the business, good will, and assets of the 
flrm to be practically anniliilated by a déniai of the right to use the app&ratus 
which the flrm had built, paid for, aud used, with the consent and active par- 



M0ELLER V. MUELLEE. 157 

ticipation of the patentée? The statement of the tacts would seem to answer 
such a contention. Assuredly, if Muellér had wlthdrawn from the flrm durlng 
hls life, he could not hâve suecessfuUy pursued such an inéquitable course, and 
thus hâve deprived his partners of a proper use of that which he had indueed 
them to construct. ïo such a contention the language of Judge Lowell, In 
Wade V. Metcalf, 16 Fed. 132, might well be applied: "There is another way 
of stating the case. It is admitted that thèse machines were the property of 
the flrm. It follows, without référence to section 4899, that ail the members 
of the firm had an equal proportionate right in them. No partner can, by dis- 
solving this connection, acquire a disproportionate share in the joint property. 
This is a fundamental rule of justice, which does not need to rely on the writ- 
ten law. * * * The plalntiff admitted in that contract [referiing to the 
eontract of dissolution in the case by which the plaintiflC withdrew], very 
properly, as I thinli, that whatever right the flrm had would survive to the de- 
fendant. That the flrm might use the machines which were built by and op- 
erated under the supervision of the plaintiff, and used by them for some years 
with his consent, is elear." In Keller v. Stolzenbach, 20 Fed. 49, Judge Ache- 
son, while declding that the nonpatenting partner had, after the dissolution of 
the flrm, no right to make, use, and vend the patented machine generally, 
oonceded his right to continue after dissolution the use of such patented inven- 
tion on a steamboat which had beeome the property of Pfeil, the nonpatenting 
partner, on a division of the assets. If Henry Mueller could not hâve pursued 
such an inéquitable course, had he voluntarlly withdrawn, the law will not 
aecomplish the same inéquitable results in administering hls estate. 

On the death of Mueller the patent right was vested in his administrator. 
His father acted as such administrator, and there is no allégation, or even 
suggestion, of bad faith or unfair dealing on his part in the administration of 
liis trust. The administration of that trust évidences the assumption by those 
mterested in it of the right of the firm to continue its opérations, which, as 
we hâve seen, consisted wholly of ruby-etaining glass. An appraisement was 
made of the Personal effeets of the décèdent, and with this was returned a 
statement of the condition of the Oriental Glass Company, and a valuation of 
decedent's interest therein. An examination of this statement discloses the 
fact that the value of decedent's Interest in the flrm, and therefore the amount 
to be reallzed for his estate from a purehaser, consisted very largely in Its con- 
tinuance as a going business. Its liabllitles were then almost ail due, and an 
immédiate winding up of its afCairs could not but hâve resulted in dépréciation. 
That such a view was taken by the administrator and acted on by the court, 
and that, on the faith of it. Stock, the respondent, and the purehaser of the 
decedent's Interest, pald his money to the patentee's estate, is to our mind quite 
clear. In the first place, the patent was not included or appraised among 
decedent's assets. Did this imply that it was of no value, or that its value 
was recognized and counted in the business and plant of the flrm, whose entire 
business was the working of its process? The latter would seem to be the 
correct view. In the assets of the flrm are included the ten muffles or kllns 
constructed by the flrm, and thèse were appraised at fl,676. The purchase of 
Stock was based on this valuation, and it Is clear that he bought, and the 
représentative of Mueller's estate sold, with a view to the continuance of the 
firm's opérations. Stock testified that, when he purchased, he did not know 
that a patent had been granted; and before the purchase C. W. E. Mueller, 
the surviving partner, who was also administrator, entered into an agreement 
with Stock which évidences a contemplated partnership, and the giving of 
"ail the instructions necessary to carry on our business," vlz. the methods and 
the full disclosure of the détails of the ruby-staining process covered by the 
patent. Manifestly, what was intended to be conveyed, and what was thought 
to be purchased, was not the bare right of the deceased partner to call upon 
his surviving partner to wind up the affairs of the flrm and account for the 
balance, if any. To attribute such a purpose to the parties would be contrary 
to the ordinary rules and motives on which business affairs are conducted. 
Indeed, the fact that the court required Stock to give a bond of $10,000 to in- 
demnify the estate of the décèdent against the liabilities of the firm shows that 
a continuance, and not aa immédiate liquidation, of the business of the flrm 
was contemplated. 
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On April 23, 1891,.the;orphans' court of AUegheny county, on pétition of tlie 
administrator, setting, torth that Andrew Stoclî, one of the respondents, had 
offiered the appraised value of §2,4&8.82 for decedent's interest in tlie real estate 
and business of tlie flrm,: direeted a priva te sale to iiim, which sale was made 
by.deed of May 2, 1891, and the purchase money was reçeived for the patentée'» 
estatei After thiS: sale Bmil F.; Mueller purchased an interest, and the busi- 
ness; \r^s conducted by Stock and the tvFO Muellers under the same uame as 
hefore, viz. the Oriental Glass Company, until March 10, 1893, when 0. W. E. 
Mueller died. On June 27,, 1893, his interest was purchased by the survivors, 
who had continued the satae Une of work, under the same iirm name, up to 
the time this suit was brought. The présent plaintifC; did not take out letters 
d. b. n. on the patentee's estate until February 20, 1895, almost two years after 
the death of the former administra-tor, and there is no évidence that, during ail 
thèse years of the use by the Oriental Glass Company of thèse mufHes as their 
sole and pnly business, the decçdent in his lifetime, or any one after his death. 
ever questioned the right of thç flrm to sp use them, or demanded any royalty 
on account of their use, until this suit was brought, June 3, 1895; nor did the 
plaintiff, when on the stand, give £^ny reason for the delay in prosecuting her 
claim, or allège that she did not know the patent was being infriuged. In 
analogy to tbe prlneiple, laid down in Prince's Metallic Paint Co. v. Prince 
Mfg. Co., 6 C. C. A. 647,. 57 Fed. 943, that a trade-mark could become so local- 
ized and identifled with a mine and place of manufacture that it would pass 
to the purchaser of such mine, factory, and business, it.may well be hère con- 
tended that the sale of the real estate aiid fa,ctpry carried with it the right to 
use the mutiles then built. The flrm of which the patentée was half owner hav- 
jng built, paid for, and used the ten muffles with the full knowledge, consent. 
and participation of the patentée, we think the flrm must be deemed to hâve the 
lieense, permit, and consent of the patentée to the full and continued use of 
them for the purpose for which alone they were built. They constituted the 
physical means for ruby-staining glass. They were the only basis on which 
the business of the flrm rested, and their value, apart f rom the use for which 
they were purposely constructed, was relatlvely nothlng. To ^ay that a sale 
of them, and the receipt by the deceased patentee's estate of a substantial sum 
of money for decçdent's ipterest , in them,— and that, too, from a stranger, 
who had no knowledge of the existence of a patent,— carried nothing but a right 
to the brick, mortar, and iron composing them, is to overlook and ignore the 
substance of the entire proceedings, and is to> defeat the real purpose of what 
was done, and from the doing of which the decedent's estate reaped a material 
advantage. 

So far as the muffles constructed at the time of the sale were concerned, we 
are clear that their construction, under the surrounding circumstances and the 
situation of thé parties, carried with it an irnplied lieense from the patentée, 
and that such right did not cease with the patentee's death.;. But we go a sti>p 
further. We think the lieense conferred upon the flrm, whose sole and only 
business was. the making of ruby-stained glass in that particular estabhshmeut, 
coupled with the manner in which the assets and business of the flrm were 
treated by the decedent's représentative (and presumably acquiesced in by his 
heirs), and sold, évidences the fart that the lieense conferred, and intended to 
be conferred, carried with it the right to such reasonable extension and enlarge- 
ment, in the way of further muffles, as were needed to treat the output of that 
particular shop. We bave hère no question of an attempted extension beyoud 
the factory which the firm owned. The three muffl«s built did not necessltate 
an enlargement of the factory, nor le it shown to what, if any, exteiit they 
were used. tJnder thp peculiar facts of this case, we feel that the building of 
the three additional muffles. canuot be deemed unwarranted and made the 
ground of infringement. In addition to thèse facts, we hâve, as noted, the 
signiflcant and unexplained silence, inaction, aud apparent acquiescenee on 
the part of the patentée and his Personal représentatives in the use by tlie 
respondents and their predecessors of the original muffles. The patentée ac- 
tively acquiesced in it, tlie patentee's administrator made no objection, and for 
his omission to do so neither liis good faith bas been questioncd nor bas he beeu 
oalled upon to account for his lailure to assert such riglit. After bis deatli a! 
most two years elapsed before any attempt was made to assert any such claiui. 
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Nor, indeed, was such attempt finally made until it was seen that the pur- 
chasere, by their own efforts, had turned a feeble, precarious business into a • 
tbriving one. Under such clrcumstances a court of equity is not inclined to 
strain its powers to afford relief to those who hâve been so singularly négligent 
In a seasonable and timely assertion of their claim. Godden v. Kiminell, 99 
U. S. 201; Lansdale t. Smith, 106 U. S. 391, 1 Sup. Ct. 350; Beard v. Turner, 
13 Law T. (N. S.) 747. 
A decree will be drawn dismissing this bill. 

John H. Koney, for appellant. 
James K. Bakewell, for appellees. 

Before ACHESON and DAMAS, Circuit Judges, and KIRKPAT- 
RIOK, District Judge. 

DALLAS, Circuit Judge. Careful considération of this record and 
of the arguinents of counsel leaves none of us in doubt as to the cor- 
rectness of the conclusion which was reached by the court bel ow. The 
opinion delivered by the learned judge of that court is entirely satis- 
f actory, and we adopt it as adequately presenting our own views. We 
are sa;tisfied that, as respects the three additional muffles, as well as 
the othets, the finding of an implied license was fuUy warranted, both 
in fact and in law, and for that reason the decree is aflSrmed. 



MAIER et al. v. BLOOM et al. 

(arcuit Courtv B. New Jersey. May 25, 1899.) 

1. Patents— Abandonment Of Invention. 

When.a récent prior patent is cited by the patent office as an anticipa- 
tion, the failure of thé Inventer to set up that he in fact made his inven- 
tion befôr,e the application foi* such anticipating patent was flled, and his 
acceptance of a patent with clalnas narrowed to exclude the anticipated 
matter, Is an abandonment thereof to the public; so that, in a suit upon his 
patent, he cannot thereafter claim a construction vrhich would cover the 
matter abandoned. 

3. SaMB — COMBINATIONS. 

A combination of old éléments, to be patentable, must possess attrlbutes 
distinct from those of its constituent éléments. The old éléments must so 
co-operate with each other as to produce a new and usefui resuit. And a 
mère duplication of old éléments, even if usefui, does not produce a resuit 
différent from what would be produced by the éléments separately, except 
in quantity or degrés. 
3. Samb — Bbd Bottoms. 

The Maier patent, No. 303,393, for a sprlng bed bottom, is vold as to botb 
its elaims because of the inventor's abandonment of his real invention, and 
because the daims, as issued, cover a mère unpatentable aggregation. 

This was a suit in equity by Franz J. Maier, Robert P. Stoll, and 
Thomas A, Stoll against Jacob C. Bloom and John F. Godley for al- 
leged infringement of a patent for a spring bed bottom. 

Francis C. Lowthorp, for complainants. 
John Dane, Jr., for défendants. 

GEAY, Circuit Judge. This bill is to restrain an infringement of 
United States letters patent No. 303,393, issued to Franz J. Maier, one 
of the complainants, August 12, 1884, for "spring bed bottom." The 
bill allèges an exclusive license by the complainant Maier to the other 
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complainants, Eobert B. Stoll and Thomas A. Stoll, and contains the 
allégations usual in such cases. 

lie speciflcations and claims, forming part of the letters patent, are 
asfollows: 

"This invention relates to that class of bed bottoms eomposed of upright 
spiral springs and spiral Connecting springs, which unité sald upright springs, 
and form an jipper elastlc bearing surface; the object of the Invention being to 
provide a more uniform surface In such bed bottoms, and to more perfectly 
equalize the strain on the upright springs, whereby the sald bottom Is ren- 
dered more serviceable and durable. In the bottoms of thls class heretofore in 
use, of whlch I am aware, the upright springs hâve been connected by Con- 
necting springs Irregularly arranged, so that the tendency of the sald Connect- 
ing springs has been to draw a large portion of the upright springs to one slde, 
whereby the top splrals of the sald upright springs hâve been drawn or tilted 
out of a horizontal plane, and the bottom has thus been rendered rough, and 
therefore unpleasant to rest upon. In my Improved device thèse defects hâve 
been overcome. ïhe invention consists in the arrangement and combinatlon 
of parts, substantially as will be herelnafter set forth, and finally embodied In 
the clalms. 

"Keferring to the drawlngs. In whlch simllar letters of référence Indlcate 
llke parts In eaeh of the several figures, Flg. 1 Is a plan view of my device or 
a portion thereof; Flg. 2, a plan, a modlfied form thereof ; and Flg. 3, a side 
élévation, showlng two upright springs connected by horizontal springs. Fig. 4, 
représenta a top plan of a single helical spring, and illustratlng on larger scale 
the manner of passage therethrough of the elastlc Connecting springs. 
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"In sald drawings, a, a, a, are upright springs, arrange^ at Intervais through- 
out the bed bottom, A, and b, b, b, are horizontal coiled wires, capable of an 
elastic spring action under longitudinal tension, which connect and are inter- 
tvvined, by two or more turna, with and around the end coils or rings of each 
of the upright springs, whereby the said upright springs are directly and flrmly 
United to the longitudinal coiled wires wlthout other or extraneous fastenings, 
and form a complète bottom, A. The Connecting springs are arranged in two 
or more séries, as shown, the springs of one séries being parallel, running from 
side to side of the bottom in a direct Une, or approximately so, and intertwined 
with each top spiral in its course, at opposite sides of said spiral, so that the 
strain will be equalized. The springs In the co-operating séries are also parallel. 
approximately straight, run from side to side of the bed bottom, and engage 
with the same side top spiraJs at opposite sides, which opposite sides are not 
the ones before mentloned, as will be understood, but lie adjacent thereto, as 
shown, so that the strain on each of the top spirals is uniformly balanced from 
four or more différent and opposite directions, and that dépression on the bot- 
tom bas no tendency to draw one top spiral to any extent out of a plane with 
those lying adjacent, whereby unpleasant results are occasioned by the tilting 
of said top spiral. The sald Connecting springs, b, may be arranged singly, as 
in Fig. 1, in pairs, as in Fig. 2, or doubled, as at c in Fig. 1. If I désire, I 
can dispense with the Connecting wires of one side of the bed bottom, and con- 
nect the ends thus left free to slats or other devices, doing the same without 
departing from the spirit of my invention; but, when the springs are connected 
at both ends by the spiral wires, a bottom Is formed of greater lightness, and is 
better adapted to be handled. I therefore prefer the first-described mode of 
construction. 

"In claim 2, I use the word 'transverse' m its generic sensé, including Con- 
necting wires running in elther diagonal direction with respect to the longi- 
tudinal wires or at right angles thereto. 

"I am aware that upright coiled springs and horizontal coiled wires bave 
been used together in bed bottoms prior to my invention, so I do not, therefore, 
claim the combination of the two broadly; but, having thus deseribed my in- 
vention, what I claim as new, and wish to secure by letters patent, is: 

"(1) In a spring bed bottom, the vertical springs, a, the spirals of which 
gradually enlarge towards each end, in combination with siogle continuons 
coiled wires running in longitudinal, transverse, and diagonal directions over 
both surfaces of said upright springs, and Connecting vrith the outer spirals 
thereof, whereby Is formed on both sides a continuons elastic bearing surface, 
substantially as shown. 

"(2) In a spring bed bottom, the combination of a séries of spiral springs 
taperlng in opposite directions from their centers, with continuons coiled wires 
Connecting the outer spirals of said springs in longitudinal and transverse direc- 
tions on the upper and lower faces thereof, substantially as deseribed." 

Concerning the structure shown and deseribed in complainants' pat- 
ent, and specifled as new in the claims, complainants' expert witness, 
John C. Pennie, testifies as f ollows, on pages 18 and 19 of the record : 

"The invention, as thus particularly pointed out in claim 1, quoted, requires 
for its embodiment, as I understand it, that upon both sides of the bed bottom 
a continuous elastic bearing surface should be formed by single, continuons, 
coiled wires, which run in longitudinal directions over both surfaces, and verti- 
cal springs, which gradually enlarge towards each end, and that such coiled 
wires should connect with the outer spirals of the vertical springs. Such a con- 
struction necessarily involves, as I view it, the uniform distribution, substan- 
tially, of convolutions of the Connecting coiled wires about the entire periphery 
of the upper and lower convolutions of the vertical springs, thereby produclng 
a bed-bottoni surface of substantially uniform sustaining power throughout. 
The construction or thing particularly pointed out in this claim (tlie second) 
differs in scope from that particularly pointed out in claim 1. In order to malie 
this clearly apparent, the foUowing paràgraph, appearing in the body of the 
spécification, should hâve considération: 'In claim 2. I use the word "trans 
verse" in its generic sensé, including Connecting wires running in either diag- 
onal direction with respect to the longitudinal wires or at right angles thereto.' 
95 F.— 11 
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It Is appâtent, therefore, that the patentée had in mind, as one of the forms 
of bed bottom embodylng hls kivèntion, not only one wherein the transverse 
wires were «.rranged diagonaJly to the longitudinal wires, but also one wherein 
the transverse wires were at right angles to the longitudinal wires. Such a 
construction being within the coûtemplation of the patentée, and being expressly 
ref erred to in the body of the spécification, as coming within the Invention 
defined in claim 2 of the patent in suit, it Is clear that the invention deflned in 
said claim 2 would be embodied In a construction wherein séries of spiral 
springs tapering in opposite directions from their centers are combined with 
coûtinuous colled wires, extending longitudinally of the bed bottom, and trans- 
versely with respect thereto,' in a direction either at right angles to the longi- 
tudina:! wires or diagonal with respect thereto, the several coiled wires Connect- 
ing the outer spirals of the vertical springs on both the upper and lower faces 
thereof." 

On cross-examination by défendant^' counsel, tlie expert witness 
Pennie testifles as foUows: 

"As far as I am aware, it was broadly new at the date of complalnants' pat- 
ent to iJroyide a bed bottom with a continUouè elastlc bearing surface made by 
intertwining with the terminal colis of vettical springs continuons coiled wires 
running' in longitudinal, tratisverse, and diagonal directions, in such manner that 
the terminal coils of the vertical springs were enveloped'by symmetrically 
spaced convolutions of said coiled wires. It was also broadly new with com- 
plainants, so far as I am aware, to provide an elastic surface intermedlate of 
the springs, and fllling the Interspace between the terminal convolutions of the 
vertical springs by means of coiled wires Connecting said convolutions in lon- 
gitudirial and transversè directions, whethër the transverse direction is diag- 
onal 'or at right angles to the longitudinal wires. If either of thèse features 
is in the prier state of tbe art, I am not aware of it, nor hâve I been able to 
flnd it." 

The défendants submit the foUowing statement of tbe grounds of 
défense: 

"(1) BeeauSe the patent to Maier is for nbthing but au aggregation of parts 
talien irôm the old art in spring beds, and àrrànged in the same, and in sub- 
stantially the same, way as previously arraùgëd, with 'no opération or resuit 
arislng therefrom différent from opérations and results obtalned by the Combi- 
nation of like parts in spring beds of dates prier to complainant's patent; and 
(2) because the construction of the sprjng bed patented by Maier, in view of the 
prior art, did not involve invention, and is therefore void; and (3) because de^ 
fendants' spring bed is further from'tfie Maier structure thaii the latter is froni 
the old patented beds déscribed and shown in the Bulkeley and Faith patents; 
and (4) because the claims of the Maier patent are not infringed by défendants, 
when construed in the light of the prier art, and the express terms thereof, by 
which they must be limited; and (5) because there is no compétent évidence to 
show that the spring bed said to hâve beèn procured from Mrs. Comew was 
either made or sold by défendants; and (6) because the proofs in the case are 
clearly agalnst the yalidity of the Maier patent, which stand uncontradicted; 
and (7) because the patented structure of Maier was not a patentable combl- 
nation of parts at the date of its issue, but only an aggregation of old éléments, 
taken from various old patented spring beds, performing no new function, no 
new opération, no new resuit; neither do either of the several parts of the com- 
bination act any differently, by reason of their arrangement in which thy are 
found in the Maier patented bed, from what they performed in combinatlons 
«f the same and simllar parts présent in older patented combinations in spring 
beds; neither do the parts constituting the Maier patented bed coact in the 
combinatlons of that patent any differently from what they did in simllar 
spring beds, of dates long prior to complainant's supposed invention." 

Thèse défenses may be summarized under two gênerai heads: (1) 
A déniai of the validity of the patent issued to complainant, on the 
ground of want of novelty and lack of invention; and, (2) admitting 
the validity of the patent, a déniai of infringement. 
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AS to the flrst gênerai défense, a caref ul examînatîon of the testi- 
mony and exhibits discloses tlie following as sufflciently established 
f acts : 

That the complainant Maier flled his application for a patent, Feb- 
ruary 15, 1883, whieh was rejected by the examiner on the patent to 
Bulkeley of August 8, 1882, No. 362,366. That on March 6, 1883, 
March 17, 1883, March 27, 1883, and August 31, 1883, rejections of 
amended claims were made on the ground of anticipation by other pat- 
ents, principally, if not altogether, on those of Bulkeley, above referred 
to; of Mallette, of November 11, 1879, No. 221,586; of Demeure & 
Mauritz, of September 13, 1853, No. 10,010; of Bushnell, reissue of 
August 23, 1870; and of Judson, of January 10, 1871, No. 110,854. 
The spécifications forming part of the several letters patent, and the 
accompanying drawings and exhibits are printed in the record. 

Owing to the several rejections of the original and amended claims 
by the examiner of patents, above referred to, the original claim of 
Maier was much narrowed in the two claims flnally allowed in March, 
1884, the original application having been flled, as already stated, 
February 15, 1883. The two claims thus allowed, and already re- 
cited in the spécifications, may again be stated: 

"(1) In a spring bed bottom, the vertical springs, a, the splrals of which 
gradually enlarge towards each end, In combination wlth single continuoua 
coiled wires running in longitudinal, transverse, and diagonal directions over 
both surfaces of said upright springs, and Connecting wlth the outer splrala 
thereof, whereby is formed on both sides a continuous elastic bearlng surface, 
substantially as shown. 

"(2) In a spring bed bottom, the combination of a séries of spiral springs 
tapering in opposite directions f rom their centers, with continuous coiled wires 
Connecting the outer spirals of said springs in longitudinal and transverse direc- 
tions on the upper and lower faces thereof, substantially as described." 

It is also suificiently established by the testimony in the cause that 
Mr. Maier had constructed, as far back as January, 1879, a bed bot- 
tom embodying, substantially, in prineiple and in construction, the 
features claimed for his patented bed bottom as issued in 1884. This 
one completed bed bottom, made in 1879, was constructed by him in 
his own house, used by his wife and children, and flnally deposited in 
the cellar of his house, where it appears to hâve remained until pro- 
duced as an exhibit in this cause. An inspection of this bed bottom 
will sustain his claim to priority over the Bulkeley patent, as it ex- 
hibits precisely the peculiarities of structure afterwards claimed by 
Maier in his varions claims rejected and allowed by the examiner of 
patents. We hâve hère the double helical springs, with the longi- 
tudinal and diagonal coiled wires interlacing with the upper convolu- 
tions of the vertical springs, performing the same functions of sustain- 
ing the helical springs, and exhibiting an elastic bearing surface on 
both sides, dispensing with the slats or frame of any kind, being 
self-supporting throughout. If the use of the coiled wire running in 
longitudinal and diagonal directions, and interlacing, as described, in 
the upper rings of the vertical springs, was a product of the inventive 
faculty, and not a mère clever mechanical device for the support of the 
upright springs and the création of a more elastic bearing surface, then 
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I am'of opinion that the Maier bed bottom of 1879 was both new and 
useful, and entitled to protection of the patent laws. 

I, do not flnd that any of the devices ref erred to for supporting the 
helical springs, though numerous and patented, anticipate the prin- 
ciple, or rather the peculiar f eatures, of this construction. The struc- 
ture patented by Bulkeley, in 1882, though anticipating Maier's patent, 
was several years subséquent, so far as the proofs go, to the making 
of this structure by Maier. Glaiming, as he did, that this device was 
patentable, no explanation is given by Maier of why, in this interval 
of four years, no application was made for a patent, or steps taken 
towards applying for one. There is no évidence to show that it had 
been in public use or on sale during this period, or at any time after 
its construction, in 1879. The secret, so far as it was a secret, was 
confined to himself and his family. Undoubtedly, it was lâches to 
hâve delayed so long his application, and lâches which might hâve 
been considered by the examiner in passing upon the case, had it been 
presented to him, as no reasonable excuse has been suggested to ac- 
count for the procrastination. This production of the bed bottom of 
1879 not being in the case before the examiner, left the application 
made by Maier in 1883 (which was flnally granted on the modifled 
claims in February, 1884) in such a situation that the examiner was 
justiâed in considering the Bulkeley patent of 1882 as an anticipation 
of Maier's claim for an invention, as stated by him. 

The final allowance of the modifled claims by the examiner seems to 
hâve been on the ground that the claim was confined to a structure 
presenting two elastic bearing surfaces, exactly similar, and the claim 
for the interlacing of the coiled wires and the vertical springs was 
rejécted. This is only presumably so, as the examiner has stated no 
grounds for the final allowance of claims which do not, as they read, 
seem yevj différent from those originally made. 

If it were necessary in this case, it might seriously be considered 
whether Maier's deviee of the coiled wjres, longitudinally and trans- 
versely interlacing with the upright springs, was patentable, on the 
ground that it was, however ingénions, useful, and novel, not the resuit 
of invention. Such an inquiry might well be directed to some other 
devices to the same end which bave been the subject of patents. But 
this inquîry is not necessary in the présent case, because it is admitted 
that Maier's claim as flnally allowed, and for which the patent in ques- 
tion was issued, is much narrower. On page 9 of complainants' sup- 
plemental brief, it is stated that the second claim of Maier's patent 
is the one upon which the présent suit is based. On page 13 of the 
same brief it is said: 

"Maier is shown to be the flrst original and sole inventor of them [that is, 
the interlacing of coiled wires with helical springs], and al though, hy reason of 
his acceptance of those claims [meaning the two claims allowed by the ex- 
aminer and accoihpanying his patent], he must be held to hâve dedicated to 
the public bed bottom embodying oaly one bearing surface of bis invention, he 
is, under ail the décisions of the courts, entitled to a monopoly in the structure , 
having two such bearing surfaces, by the combination of éléments shown, de- 
scrlbed, and clalmed in the patent." 

This is practically an admission of the acquiescence by Maier in the 
rejection by the examiner of his claim to the invention of the combina- 
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tîon of coiled wîre interlacing "with the upper convolutions of the heli- 
cal springs, for the support of said springs, and the making of a armer 
and more elastic bearing surface, and of the conflning of his claim tô 
the production of a bed bottom with two such surfaces, top and bot- 
tom alike. It is true that complainants' counsel contends, with abil- 
ity and ingenuity, that inasmuch as it is now shown, what was not 
shown to the examiner, that Maier, in January, 1879, and prior there- 
to, had invented the device of interlacing continuous strands of coiled 
wire longitudinally and transversely with the helical springs, he is 
entitled to be considered by the court as the original inventor, and to 
a monopoly under his patent to the same, when such device appears 
on both surfaces of a bed bottom, his claim being conflned to such a 
structure. It is this unitary structure, as the resuit of the com- 
bination of the two surfaces thus produced, for which patentability 
is claimed. It is admitted that Maier, in accepting the modifled 
claim, "dedicated" to the public bed bottoms embodying only one bear- 
ing surface of his invention. Is not this a practical abandonment 
of the claim to a surface so produced? Can the patent now in ques- 
tion be for anything else than for a combination of two such nonpat- 
entable éléments? Clearly not, unless the court can enlarge the scope 
of the patent, by declaring — First, that Maier originally discovered 
this peculiar feature of coiled wire, interlaced with helical springs, 
in or prior to January, 1879, and has not forfeited his right thereto ; 
and, second, that, therefore, under the claim of his patent, though 
narrowed, he is entitled to protection whenever this feature appears 
on both surfaces of a bed bottom alike. 

If the first proposition is established, the second follows, of course, 
as one may, in asking for a patent, claim less than he is entitled to. 
But as to the flrst, waiving any inquiry as to the patentability of th& 
device of interlacing coiled wire with helical springs, as claimed by 
Maier, it does not appear that any explanation or excuse has ever beeh 
given, as I hâve already said, for the long delay of more than four 
years that elapsed between the alleged invention and the application 
for a patent. The examiner seems to hâve been unaware that Maier 
claimed the idea, much less the completed structure, as being so old 
with him. He did not insist on the interférence he asked for, and did 
nothing and said nothing to rebut the inference of an abandonment on 
his part, or relieve himself from the charge of lâches. 

I do not think that this court, upon the évidence in the case, should 
set up the claim thus repeatedly rejected by the patent office, and so 
neglected by the complainant. It is too late now for Maier to claim 
the invention of the elastic bed surface, composed of vertical helical 
springs, interlaced with coiled wire as stated. 

If so, then the patent, if supported at ail, must be so on the ground 
that the combination of two nonpatentable surfaces, thus constructed, 
is in itself patentable. In other words, it is said by complainant: 
"Though I invented the laced web-bearing surface thus constructed, I 
abandon or dedicate it to the public." It is therefore no longer a de- 
vice patentable by Maier or by any one else, but he claims the inven- 
tion of, and a patent for, a combination of two such surfaces, one on 
the upper and one on the lower side of a bed bottom. A combination 
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ofr q|4, elemepts, patented or nonpatçn]t:at)le, ineiy be the result of ia- 
Yçpjiîop, and thiis in itself patentable. Blit sùch a combi^atibn fnust 
possess àttributes distinct from those of its constitnéû't éléments. In 
a patentable combinatipn/tiie old éléments must so co-o^erate With 
each other as to produce a ii'eiiY, and usoM resuit. À ttiere duplica- 
tion pî old éléments may bè Usefnl, but it does not produce a resuit 
differing from what would be produced by the éléments separately, ex- 
cept in quantity or degree. While thismay be a usëfnl resuit, it is 
not a new.or patentable resuit. I do not mean that the fésult of such 
a conabination in a machine or structure should, in ail cases, be a re- 
suit pf thé interaction of the co-opérating' éléments in such fashion as 
to prpduce an entirely new; resuit, that would hâve its analogue in 
the resuit of a qhemical combination, but there must be some attribute 
or qualiiyin the combination distinct from those of its éléments, so 
as ,tp di^tmguish the combination frorii a mère aggregâtion of parts. 

In tliis Qonabinàtion of the twp,bearing surfaces, I çannot perceive 
that ai^y new resuit bas beén obtained. The elasticity is the same, 
produced jn the samejiianner by the coiled wire and springs, perform- 
ing t||Ç s^i^e functions, as they do in a single surface. The only thing 
that can bé predicated of the, combination might be an increase of 
elasticity,; but this is only a change in degree of a çharacter that has 
been niany. times adjudged not patentable. Thé combination, as a 
whole, doea.hotpossess àttributes distinct froni those of its constitu- 
ent eleihents. But this is not ail. I çannot perceive that any exer- 
cise of the inv^ntjve faculty was necessàry to duplicate on the bottom 
the iacëd web elastic surface o:çi the top of the mattress. Granting, 
for the sake of argument, that there may hâve been a nov'el and useful 
invention in the production of the interlaced elastic beàring, composed 
of helical springs and coiled wîres, as conceived by Maier, yet, that 
conception being excluded from the domain of patentability, the com- 
bination of two such bearing surfaces on the top and bottom of the 
mattress, however useful and convenient, or even novel, is, in my opin- 
ion, an obvions mechànical suggestion, which required no inventive 
faculty tp produce. 

. Patentability, a§ claimed for this combination, should be denied on 
the grpunds just stated. There is still another groûnd which néga- 
tives patentability of this cdnibination. It is clearly shown by tlie 
testimony of the expert for the défendants and the exhibits in the 
record that metallic spring , bed. bottoms, with hourglass form of 
vertical springs, united at their eiid conyolution^, top and bottom alike, 
so that they may be used either side up^ had been patented and were 
in useprior, not only to the patent of; Maier, but prior to the date at 
which hé claims to hâve çonstrueted the double bed bottom, — in 1879. 
A référence to spécifications and drawings in the record will show tbîs 
to be so, viz. : Patent tp Bushnell, No. 9,G58, iVpril 12, 1853; reissue 
to Bushhelh 1869; reissue to Bushnell, 1870; . reissue to Bushnell, 
1871; Osborn and Keiodrick, 1873; Andrews, 1872; Al vord, 1875; 
Rich, 1871; Boyihgton, 1876; Smith, i8f?2; R. H. Cutter, 1867. 

If he çannot. claim tlie combination pf coiled wire witli helical 
springs to make a bearing surface, as I hâve said before, it is hard to 
conceive how making.the two surfaces alike would make the whole 
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structure patentable,, in view of the fact that double metallic bed bot- 
toms were well known before the invention of Maier. But it should 
not go without remark that the spécifications accompanying the pat- 
ent, as well as the claims themselves, evidently treat the duplication of 
surfaces as a mère incident to what is considered the real invention 
aud the basic principle of the patent. The language of the claims 
already quoted suiiîciently shows this, but it is made still more clear 
in the spécifications, as in lines 8-28, whidh read : 

"This invention relates to that class of bed bottoms composed of upright 
spiral springs and spiral Connecting spWngs, which unité said upright springs 
and form an upper elastic bearing surface; the object of the Invention be- 
ing to provide a more Uniform surface in such bed bottoms, and to more 
perfectly equalize the straln on the upright spring, whereby the said bottom Is 
rendered more serviceable and durable. In the bottoms of this class heretofore 
in use, of -which I am aware, the upright springs hâve been connected by coo- 
nectlng springs irregularly arrangea, so that the tendency of the said Connecting 
springs has been to draw a large portion of the upright springs to one side, 
whereby the top spirals ot the said upright springs hâve rbeen drawn or tilted 
out of a horizontal plane, and the bottom lias tlius been rendered rough, and 
therefore unpleasant to rest upon. In my improved device, thèse defects hâve 
been oVereOme." 

Or in lines 80-89: 

' "If I désire,., I can dispense with the Connecting wires of one sid,e of the bed 
bottom, aûd connect the ends thus left free to slats or other devices, doing the 
saine without departing from the spirit of my invention; but, when the springs 
are connected at both ends by the spiral wlres, a bottom is forme,d of greater 
lightness, : and is hetter adapted' to be handled. I therefore pref er the first- 
described mode of construction." 

In view of such statements by the patentée, it can hardly be con- 
tended that his idea of' his invention was conflned to the exhibiting, 
on both sides of a bed bottom, the laced web elastic bearing surface, 
as described, the invention of which bearing surface by itself he had 
abandoned to the public, and that only and whenever two such sur- 
faces appeared in combiiiation, top and bottom, his rights under the 
patent would be infringed. If so, his rather anomalous position 
would be this: "It is true that I am the original inventer of this 
laced web-bearing surface, but I do not claim a patent for it, but aban- 
don it to the public. So that any one can make such a bearing sur- 
face for the top of a bed bottom without infringing upon my patent 
right. If, however, you do on the bottom what you hâve done, and 
may lawfuUy do, on the top, I will enjoin you as an infringer." In 
fact, the concededly narrow claim, based on the two surfaces of tbe 
laced web device, seems to bave been an afterthought, and, in my 
opinion, it cannot support the patent. For ail the reasons stated, the 
bill must be dismissed. 
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CONSOLIDATED FAStENBK CO. v. HAYS et al. 

(Circuit Court, N. D. New Yorli. June 14, 1899.) 

Nq. 6,749. 

1., Çatents— Inpringement— Improvembnt. 

One lias no right to appropriate an invention by adding thereto a new 
function, whleh in no tv-ay changes the action of the patented combination. 
3. Samb — Buttons. 
., The .Mead patent. No. 325,480, for improvements in buttons, construed, 
^nd hdd infringed by the device of the Pringle patent, No. 600,114. 

This was a suit in equity by the Consolidated Fastener Company 
against Daniel Haye and Lewis A.,Tate for alleged infringement of a 
patent for an improvement in buttons. The cause was heard on a 
motion for preliminary injunction. 

John E. Bennett and Odin B. Eoberts, for complainant. 
Julian C. Dowell and Melville Ohurch, for défendants. 

OOXE, District Judge. This is a motion for a preliminary in- 
junction to restrain the infringement of letters patent No. 325,430, 
g;ranted to Albert C Mead, September 1, 1885, for improvements in 
buttons. The validity of the patent was affirmed in Kent v. Simons, 
39 Fed. 606. Since then the patent has been several times before 
the courts and has, in each instance, been upheld. Upon this motion 
the only question open for discussion is the question of infringement, 
although, hère also, the logical déduction from the Kent décision 
leads to a conclusion adverse to the défendants. The infringing de- 
vices are so nearly similar that there can be little doubt that the re- 
suit would hâve been the same had the défendants' button been before 
the court ihetead of the button there held to infringe. The observa- 
tion of the judge that "the défendants' fastener is the Mead fastener, 
with some slight changes in construction," is as applicable to this 
cause as to the one he was considering. 

It is thought that the défendants' socket member is as near the 
combination of the second claim of the patent as was the device held 
to infringe in the Kent Case. Tlie principal différence is that the 
eyelet sleeve is split so as to give resiliency to the end which comes in 
contact with the head of the stud which is made solid, thus making 
a spring socket instead of a spring stud., This addition may or may 
not bè an improvement, but it is entirely clear that the défendants 
cannot appropriate the Mead invention by adding thereto a new func- 
tion which in nO way changes the action of the patented combination. 
It will hardly be pretended that after the décision referred to the de- 
fendants in the Kent Case could hâve escaped infringement by mak- 
ing such a slit in the Kaymond button. Especially is this true in 
view of the fact that the Pringle patent, No. 600,114, under which the 
défendants manufacture, shows a slitted socket with a solid stud and 
an unslitted socket with a spring stud as alternative and équivalent 
constructions. The language of Pringle's spécification is as follows: 

"I bave shown in Fig, 1 a slitted or spring stud catch for use with a non- 
resilieîjt stud, while in Fig. 2 is illustrated an unslitted stud catch designed to 
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be nsed with a slitted or spring stud. In fact any suitable form of stad may 
be used with my stud catch, and my stud catch may be used with varions liinds 
of bntton heads or may bë clenched directly to the niaterial; and I do not de- 
sire to be understood as being limited to tlie détails shown." 

The oaly other différence which demanda attention is that the anvil 
plate of the patent has a hole in its center and the corresponding part 
of the défendants' device is not so perforated. The absence of this 
hole is immaterial. If it were présent the défendants' device would 
operate precisely as it does now. 

The motion is granted. 



DEERE et al. v. ARNOLD. 
(Circuit Court, N. D. New York. June 14, 1899.) 

1. Patents— ANTiciPATiON—HARnows. 

The Barley patent. No. 250,619, for improvements in harrows, Tield not 
anticipated as to its fifth daim by the Wiard & BuUock patent, No. 229,- 
217, for improvements in plows. 

2. SAMB— CONCLUSIVBNESS OF PrOCEBDINGS IN PATENT OFFICE. 

It seems that a patent regularly issued and valid on its face cannot be 
declared void by the courts because of a clérical error of an examiner in 
failing to follow the rules of practice in the patent office. 

This was a suit in equity by Deere & Co. against O. M. Arnold for 
alleged infringement of letters patent No. 256,619, issued to James 
H. Barley April 19, 1882, for improvements in harrows. After a 
final hearing, the court, on January 3, 1899, flled an opinion sustain- 
ing the patent, and holding that it had been infringed by défendant. 
See 92 Fed. 186. The défendant now moves for a rehearing on the 
ground of newly-diseovered évidence. 

John E. Bennett, for complainant. 
. Gr. A. Prévost, for défendant. 

COXE, District Judge. The flret branch of this motion has référ- 
ence to letters patent. No. 229,217, granted June 22, 1880, to WiaM 
& BuUock for improvements in plows. Permission is asked to in- 
troduce this patent in évidence together with certain exhibits mâ.de 
thereunder illustrating the manner of fastening the wheel and jointer 
standard to the plow beam. At the hearing the complainant con- 
sented that thèse exhibits, ail of them antedating the Barley patent, 
should be regarded as before the court, and the reargument pro- 
ceeded at once. The complainant has flled no papere in opposition. 
The matter is thus left with the court upon the moving papers alone 
and thèse contain very little to aid the court in reaching a correct 
understanding of the Wiard & Bullock patent and devices. However, 
the device in question is not a complicated one and may be readily 
comprehended. The original record is not before the court, but as 
the évidence is now recalled it is thought that the Wiard & Bullock 
référence does not approximate the combination of the fifth claim of 
the Barley patent as closely as several exhibits which were discussed 
at final hearing — notably the patents of Cambridge and Beauregard. 
If the court has correctly construed the fifth claim of the Barley pat- 
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ent the new, évidence présents no défense. The Wiard-Bvillock de- 
vice does mot -relate to a harrow ;0r a harrow tooth, but to a plow and 
méchânîsm fOr attaching certain devices to the beam. Thereis a 
double flanged beam it iS true,' but hère the analogy ceases. Tlie 
plate is'notèlamped to the beam between the tlangesy it estends be- 
yond thé ilanges; the standard is. not held in position against the 
edgés of the beam; it does not touch the beam. The bar of the 
standard is grooved to flt a spline on the eyebolt which holds it in 
position. It is perfectly clear that this construction would not in- 
fringe the claim in question if made now for the iirst time and it is 
equally clear that it is not an. anticipation. 

Tbe second branch of the motion relates to an alleged mistake in 
the patent office; it being asserted that the flfth daim was permitted 
through an error in the examining division. Permission is asked to 
take testimony upon this issue; it being the belief of the défendant 
that the proof will show that the claim was issued by a clérical error 
and is, tbereîore, invalid.^ This motion is vigorously opposed by the 
cordplâihànt. The court is of the opinion that thé' cause should not 
be opened to take this proof. 

First. It is exceedingly doubtful if the défendant bas made a case 
for reopening the proof âssuming that the new évidence is relevant 
to any légal défense. The file' was, of course, before the défendant 
and there is no reasonshown why the, information ,was not obtained 
prior to.the former hearing, The communication whiqh counsel had 
wità. the exaniining division after the décision could, as well hâve 
been had; before, for aught that appears in the moyih'g papers. It 
seldom oçcurs in thèse cases fJ^at the same activity éxéfted prier to 
the trial, f-syill mot prpduce the evideneè which is sul^sequently dis- 
covered. , : . 

Second. The court is familiar with no authorîty which holds that 
a patent regularly issued and valid on its face can be deciareid void 
because of a clérical error of an examiner in failing to follow the 
local, rulçs pf practice in the patent ofljce. The i)atent lias expired 
apd it would.seém an ilnf^ir exercise of, discrétion to subject the côm- 
plàin,ant'to the annoyancé and expeiaae iiicident to opening the cause 
wben it is more than doubtful if thé téstimony whén taken can be 
of the ieast service to the défendant. Thé, décision' 'at final hearing 
18 adhered ,tp knd the motion' to taie ' téstimony as' tô errors in the 
patent office; js â,eniéd. , ; ' 



:■ -ÎTHEHAXBY. (N6. 2.) : 

(district Court, E. D, Pennsylyaiiia. Junë 3(>,,'l8è9.) 

■ ■ ■ ■ '''■'; No. 14., - ' ' .■ ' 

ADMIRAT.TT^J.URISDICTIOISr-^lNJUay^ TO PrOPBRTY ON PlER. , 

.Where a steainship struck agaînst a pier extending Into navigable ^^ater, 

breakinjî 'it' and eaùslng propWtj* lyîng théreon to f ail into the watei-, wheïe 

it saiik bteyond Teeôvery, this légal in jury, was done upon the pier, which is 

• land, a:4dfnDt in the water, and a suit to recover for the loss is not within 

the jiiïisdjction of a court of admiralty. 
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In Aydmiralty. On exceptions tp libel. 

J. Rodman Paul, for libelant, 
Ck>nvers & Kirlin, for respondent. 

McPHEESON, District Judge. The înjury complaîned of waa 
caused by a blow negligently delivered by the steamsMp wben it ran 
into a pier projecting into the Delaware river, and the question for dé- 
cision is whfither a court of admiralty has jurisdiction of the action. 
Certain property of the libelant was upon the pier, — several blocks of 
concrète, some tools, and other materials,— and, when the blow waa 
struck, this property was either hurled into the water by the direct 
impact of the ship, or else dropped into the water, because the pier 
was partially broken up and could no longer support it. Upon this 
point the averment of the libel is that the vessel "crushed into the 
pier with terrifie force, so as to carry away a large portion of the pier, 
and to hurl into the water libelant's said blocks, molds, and tools, 
where they were irretrievably sunk and lost in the navigable waters 
of the Delaware river." Where, then, was the injury done in contem- 
plation of the law, upon the land (the pier being land), or upon the 
navigable waters of the riyer? No doubt the case is upon the border 
line, but I incline to the view that the injury should be regarded as 
done upon the land. Taking the averment of the libel in the sensé; 
most favorable to the libelant, the blow struck by the ship hurled 
the libelant's property into the water, and it was Ùiere sunk and ir- 
retrievably lost. Nevertheless, I think it must be held that the injury 
was done upon the pier. It was there that the wrongful violence was 
inflicted, and what happened afterwards, namely, the sinking of the 
blocks and tools, was an unavoidable conséquence due to gravity, and 
should be considered as an inséparable incident of the blow. In 
reasoning about thèse facts, it is possible to adopt the libelant's view 
that the ultimate damage was done in the water. But it would be 
quite as easy, and I think, in strictness, it would be more accurate, to 
say that the ultimate damage was done upon the land at the bottom 
of the river, where the property finally rested. The libelant does not 
eomplain that the blocks and tools hâve been broken or destroyed, 
but only that they hâve been put into a place whence they cannot be 
recovered. Precisely speaking, this place is land. The blocks and 
tools rest upon the soil, and, although the water partially surrounds 
them, nevertheless the point in space where recovery is thus obstruct- 
ed is upon the land. 

But I do not put the case upon this ground. In my opinion, the 
légal injury was done upon the pier. Let us suppose for a mo- 
ment that the property had been upon another vessel, and had 
been hurled into the water from its deck. In that event the libelant 
would scarcely hâve followed the property to the bottom of the river, 
in order to oust the admiralty jurisdiction by averring that the dam- 
age was suffered upon the land there submerged. Why, then, should 
the libelant be permitted now to deny that the injury was done upon 
the pier, and to f oUow the blocks and tools into the water, in order to 
esfablish the jurisdiction? In both cases I think it would be more rea- 
sonable to bold that, as the séquence of events was inévitable, the 
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whole transaction should be cegarded as taking place where ttie vio- 
lence was inflicted. This is not in conflict with the décisions, as I 
understand them. A shot flred from a ship that kills a man on shore 
does a yiolent wrong on the land. . So does a rocket sent off from a 
ship, if it sets flre to a house. Merely to start the bullet or the rocket 
does no harni; The harm is done hy what happens afterwards at a 
différent place. The foregoing reasonîng may perhaps smack of re- 
flnement; but reflnement is hatdly avoidable when a case like this 
cornes tip for considération. If ï must choose between subtleties, I 
préfer to choose the subtlety that regards a course of events as an 
indivisible whole when it cannot bé séparated in fact, rather than the 
subtlety that séparâtes the eventB in thought, and treats them as if 
they coald bé separated In reality^ But if they are to be thus treated, 
and if the légal injury was not done upon the pier, then I see no stop- 
ping place, either in the air or in the water, until the land is reached 
at the bottom of the strèam; and, as aiready stated, if this is the dé- 
cisive locality, the admiralty jurisdictibn does not attach. 

I think, also, that the casé is ïuled by Johnson v. Elevator Co., 119 
U. S. 388s 7 Sup. et. 254 The injilry there was done by the jib boom 
of a séhOoner that was beiûg tôwed in the Chicago river. The boom 
striïck an elevator upon thé shote, and did some damage to the build- 
ing; but the principal injuty was catised by the flowing out of corn in- 
to the rivei*, and its conséquent loss in the water. It Was decided that 
a court ôf admiralty had no jurisdictiori; and, although it is urged by 
counsel for the présent libelant that the décision is distinguishable, 
because injuries were also sued for there that were clearly in- 
juries done upon the land, the loss of the corn foUowing as an inci-' 
dent, I am unable to sustain this position. It is no doubt true that 
damage to the building was sued for as weU as the loss of the corn; 
but the injury to the building was inconsiderable, and the value of the 
corn wàs by far the most significant item in the libelant's claim. 
Moreover, there is no sign, either in the record or in the briefs, ail of 
which I hâve had the advantage of examining, that any such position 
was taken by counsel ; and certainly the décision of the court is not 
put in any degree upon that ground. 

In my opinion, therefore, this controversy is not within the ad- 
miralty jurisdiction, and the libel must accordingly be dismissed. 



THE ST. GEORG. 

(District Court, D. South Carolina. June 28, 1899.) 

l SHippisa— Injury to Cabgo after Dischabge— Cabe Kequired oï- Cab- 

i RIBB. 

The essence ot every contract of affreightment Is the engagement to de- 
Uver the goods to the consignée In good order; and provisions of a bill 
of ladlng that the goods shall be reeeived by the consignée as fast as the 
t. steamer can dellver them, and that they shall be "at cbnsignee's risk after 
they leave the ship's declj," cannot be so constrned as to relieve the car- 
rier from the dutyto exercise reason^ble care to protect the goods from 
Injury under au circumstanees until thelr actual delivery, and until the 
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consignée has had a reasouable opportunity to remove them after thelr 
discharge from the ship. 

2. Same— Négligent Bxposdre op Cargo to Intort. 

A foreign steamer arrlved at the port of Oharleston with a cargo of rice 
in bags, about two-thirds of wliicli was consigned to libelant. The agents 
of the vessel gave notice that she would discharge on the foUowing day 
at a certain wharf, which was uncovered, and that ail goods not removed 
by sunset would be stored at the risk of the consignées. At about 11 
o'cloclî in the forenoon, when the ship had discharged on the wharf about 
2,000 bags of rice, only a small part of which had been removed by the 
consignées, a heavy shower came up, and the rice remaining on the wharf 
was damaged. It was a season when rains were fréquent. There had 
been rain on each of the three preceding days, and showers were predicted 
for that day by the weather bureau. It was shown that there were cov- 
ered wharves at whlch the ship could hâve discharged, and at one of whlch 
she did discharge the remainder of the cargo without injury. No custom 
of the port as to the discharge of such cargo was shown. Held that, under 
the circumstances, the ship was négligent in discharging the rice on an 
exposed wharf so much faster than it could reasonably be removed by 
the consignées, without taliing measures to protect it from injury, and 
that she was liable for the damages, it not being shown that hbelant was 
guilty of contributory négligence. 

In Admiralty. This was a suit in admiralty against the steamship 
St. Georg to recover damages for injury to cargo. 

Smythe, Lee & Frost, for libelant. 
J. N. Nathans, for respondent. 

BEAWLEY, District Judge. Ttie German steamship St. Georg 
arrived in Oharleston on Thursday evening, July 21, 1898, laden with 
4,989 bags of rice shipped from Bremen, of which 3,039 bags, freight 
whereon had been prepaid by shippers, were consigned to Wilmot D. 
Porcher, the libelant. On Friday the consignées were notified of the 
arrivai of the ship, and that on Saturday she would be unladen at the 
South Carolina & Georgia Eailroad wharf; her agents publishing in 
the morning newspaper on Saturday a notice, of which the folio wing 

is a copy : 

"Spécial Notices. 

"Notice. Consignées of steamship St. Georg are hereby notified that she 
is this day discharging cargo at South Carolina and Georgia Itailway wharf, 
and ail goods lef t on wharf after sunset will be stored at their risli and expense. 

"Charleston Transport Line. 

"Street Brothers, General Agents." 

Porcher sent bis agent, Klinck, to attend to his consignment, and 
other merchants who had rice upon the same steamship had their 
agents likewise at the wharf. Klinck arrived at the wharf about a 
quarter to 8 o'clock, and had two drays there about that time. He 
bad ordered other drays, but they did not arrive until about 11 o'clock. 
The ship began to discharge the rice from two hatches about half 
past 7 o'clock, at flrst pUing it indiscriminately. Subsequently, upon 
complaint made, they undertook to separate the rice belonging to the 
différent consignées into separate piles; but the testimony leaves it 
in doubt whether this was effectually accomplished, many of the . 
witnesses saying that there was considérable confusion, and that 
the rice of the separate consignées was not ail put in the same piles. 
The wharf at which the steamer was discharged was one of the 
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terminal wharves of the South Carolina & Georgla.Ilailfoad Company, 
and was uncovered. The testimony shows that it had previously been 
used for the lading and unladiiig of goods of a perishaUe charaeter. 
There were some railroad cars upon the wharf, and also some piles 
of pig iron and resin for the outward cargo, which to some extent 
obstructed a free movement, and the entrance to the wharf was 
through a narrow gateway. At the shore end of the wharf there was 
a building called a "granary." Owing to the charaeter of the wharf 
and tb the obstructions, it is doubtful that a large nùmber of drays 
could hâte been successfully handled upon it at the same time. 

In the News and Courier of Saturday morning there was published 
a forecast of the weather, from the officiai United States weather 

bureau, as f oUows : 

"Washington, July 22. 

"Forecast for South Carolina: On Saturday, showers and thunderstorms; 
warmer ndrtheasterly winds, becoming variable." 

"United States Department of Agriculture Bureau. 

"Charleston, S. C, July 22, 1898. 
"Local forecast for Charleston and vicînity: Until midnight Saturday, light 
showers, with a probable moderate thunderstorm, f ollowed by fair late in the 
day, stationary température; northeast to southeast winds, varying to east 
to south, and probably southeast to southwest winds; slightly warmer Sun- 
day." 

The testimony shows that it was the custom of the wea;ther bureau 
to distribute this printed forecast generally throughout the city, 
and to: post the same in about 50 places in Charleston. The testi- 
mony also shows that from the 20th to thé 26th of July (both dates 
inclusive) there was rainfall every day. The morning of July 23d 
was clear, but a little before 11 o'clock there came up a thunderstorm 
and a heavy fall of rain, lasting a little more than an hour, nearly 
two inches of rain falling. It seems to hâve come suddenly, for Lar- 
sen, who was employed by the local agents of the steamship to super- 
vise the unloading, had some tarpaulins on the wharf; but, before 
they could be put over the piles of rice, considérable rain had fallen 
thereon, and the rice was also damaged by water running on the 
wharf. There was some testimony that the tarpaulins were defective, 
but this was not proved. The damage was done by the rain falling 
before the rice was fully covered, and by the water running along the 
floor of the wharf, and from the sides of the piles being: uncovered. 
When the rain was over, it was ascertained that considérable damage 
had been done to the rice by water, and everything that should prop- 
erly bave been done to minimize the loss seems to hâve been done by 
the libelant, with the co-operation of the agents of the steamship, 
although the latter disclaimed any responsibility in the premises. No 
rice was uhloaded after the rain began, and the steamship was moved 
to another pier, where there' was a shed, and the remainder of the 
cargo wàs there discharged. This libel is for the recovery of the dam- 
ages ca.used by the rain. 

Porcher's consignment was in nine lots, under separate marks, and 
was receipted for as such in the bill of lading, the pertinent parts 
of which are as follows: "Being marked and numbei*ed as per margin, 
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and to bfi delivered subject to the terms and conditions stated in this 
bill of lading, which states the contract between the shippers and the 
Company, in like apparent good order and condition, from the ship's 
deck, where the ship's responsibility shall cease," at the port of 
Charleston. It contains a stipulation giving the carrier the right "to 
discharge the goods from the steamer as soon as she is ready to 
unload into hulk or temporary dépôt or hghter, or on a wharf, at the 
shipper's or consignee's risk or expenge, after they leave the ship's 
deck. The goods to be, received by the consignée as fast as the 
steamer can deliver them, and any extra charges incurred after being 
discharged, necessary for the steamer's quick dispatch, to be paid by 
the owner or consignée of the goods." There is a further stipulation 
that, "in the event of the carrier or carriers becoming responsible for 
damage to or loss of other goods in their custody, such loss or damage 
to be calculated on the flrst cost of the goods, with the addition of 
freight and charges at port of shipment, but excluding commissions, 
interest," etc., and a stipnlation that "the carrier or carriers will not 
be responsible for losses of any kind which may arise in conséquence 
of the custom-house laws or directions at the port of destination." 
No testimony has been offered to show the custom or usage of the port 
with respect to the unlading of cargoes of rice, though it appears that 
a cargo of rice from the steamship Dalmatia, then commanded by the 
présent master of the St. Greorg, was unloaded at an uncovered wharf 
of the South Carolina Terminal Company some months before; but 
this rice was transported immediately from the ship's side, under- 
neath a shed, and delivered to Porcher from that point. Testimony 
respecting a single transaction would not be sufflcient to establish a 
custom. There was some testimony tending to show that the wharf 
where the St. Georg discharged cargo was selected in déférence to 
Porcher's wishes. One of the clerks of Street Bros, had a casual con- 
versation on the Street with Porcher's bookkeeper, who said to, him 
that the discharging at the South Carolina Terminal Company's wharf, 
where the Dalmatia had been unloaded, involved too long a haul, 
and asked if it could not be arranged otherwise. The weight of the 
testimony, however, gœs ta show that the sélection of the wharf was 
for the ship's convenience, and that it was not affected by this con- 
versation with the bookkeeper, who had no duties to perform in 
connection with receiving cargo, and had not been direçted to dis- 
cuss the matter. One of the South Carolina & Georgia Company's 
wharvea.had a shed over it, and Porcher testifles that he believed 
that the St. Georg was to be unloaded at that wharf; but the testi- 
mony shows that the covered wharf was used exclusively by the 
Clyde Une of steamships, and that thia was generaJly known. ' Porch- 
er's agent, Klinck, who was attending to the business, of course knew 
when he arrived that the ship was being discharged at an uncovered 
wharf, and there was no protest from him or from any of the other 
consignées. Porcher did not arrive at the wharf until a few minutes 
before the rain, when he was summoned by téléphone in connection 
with the weighing. It was the custom of the port for the custom- 
house officiais to weigh each sack of rice, when so requested by the 
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consignée ; but sometimes, by consent of consignées, only 10 per cent, 
of the sacks were weighed. Porcher's agent had requested the weigh- 
ing of each sack, and the customliouse officiai was tlius weighing it. 
As he can only weigh 60 or 70 sacks an hour, this involved considér- 
able delay; and Porcher was summoned to see if the weighing of each 
sack could be dispensed with, and thereafter consented to that method. 
The rain was imminent when Porcher returned to his office, and he 
wrote to thé agents of the steamship, protesting against the rice 
being discharged upon an uncovered wharf. As this letter was not 
delivered until after the damage was done, it can hâve no bearing 
npon the point to be determined. This correspondence related mainly 
to measures necessary to be taken to minimize the loss, and, as it is 
not charged that anything was done or omitted which could hâve 
repaired the damage after that time, it need not be further consid- 
ered. • About 2,040 sacks of rice had been unloaded before the rain 
commenced, and Porcher had removed two truck loads, containing 40 
bags, and Schirmer, another consignée, had removed 166 bàgs. About 
1,466 bags of Porcher's rice was more or less damaged by the rain, 
and the damage proved was about "yioo of a cent per pound. 

It has been earnestly contended on behalf of the claimants that, 
if Porcher had sent ail of his drays to the wharf earlier in the day, 
the whole or greater part of his rice could hâve been removed before 
the rain. That is the most important question of fact to be deter- 
mined. It is ^ very serious question, and the testimony is not so 
clear as to render a conclusion free from doubt. The rapidity with 
which the bags of rice were unloaded upon the wharf; the mixing 
up of the rice belonging to the différent consignées; the necessity 
of weighing it; the difflculty of segregating the sacks belonging to 
the separate consignments; the crowded condition of the wharf, ren- 
dering it impracticable to handle a large number of drays thereupon 
at the same time, — ail of thèse conditions make it doubtf ul whether 
the rice of this libelant could hâve been removed before the rain 
commenced. That more of it could hâve been removed than was ac- 
tually taken away is probable, if extraordinary diligence had been 
showH by the consignées, but the testimony fails to show clearly 
that the consignée was so far lacking in ordinary prudence as to 
render him justly chargeable with contributory négligence. This is 
a case of a f oreign vessël, and courts of respectable authority make 
a distinction between the foreign and inland trade, holding carriers 
in the latter to a more stringent rule as to the delivery of the goods. 
The exigenby of this case does not require an examination or déci- 
sion whether there is any sound reason in principle for this distinc- 
tion. The obligation of foreign vessels usually is simply to convey 
from port to port. It is generàlly determined by the bill of lading, 
which constitutes the contract between the parties; and well-known 
usage as to the mode of delivery may be said to enter into the con- 
tract, and becomé a measure of their rights and liabilities. There is 
also a well-known distinction between the liability of a common car- 
rier, strictly as such, and his liability after he has devested himself 
of that chàracter, though he may stiU hâve the custody of the prop- 
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erty; but it would not be profitable to consider such distinctions, 
as in either character he would, upon well-settled principles, be held 
to the exercise of ordinary care and diligence. 

Ttie précise question to be determined is whether, under ail tbe 
circumstances of this case, the ship was so far devested of ail re- 
sponsibility for the care and custody of the goods that the admitted 
loss must rest where it fell. The line which séparâtes the liability of 
the ship f rom the liability of the consignée is a very narrow one, and 
the large number of cases cited upon both sides does not mark it 
with that absolute clearness which leads to an infallible conclusion. 
Tt will serve no useful purpose to review ail of thèse cases, but it 
is due to the industry of counsel that they should hâve the assurance 
that each case has been carefully read and consider ed; and, in stating 
my conclusion, — reached not veithout misgivings, — I hâve had the 
ever-present comfort that a more enlightened tribunal may correct it, 
il in error. 

The essence of every contract of affreightment is the engagement 
to deliver the goods to the consignée in good order, and the objects 
of commerce would be defeated if any stipulation in the bill of lading, 
which constitutes the contract, was given such construction as would 
permit the exposure of the goods to any unnecessary hazard or ob- 
vions péril of injury or destruction. The loss caused by a sudden 
storm and downpour of rain does not fall within the scope of the 
phrase "the act of God," which is one of the exceptions in the bill of 
lading; for, to constitute the péril contemplated by that exception, 
it would be necessary to show that the damage was due to some 
inévitable necessity, which was beyond the control of human agency, 
and that no act of omission or of commission contributed thereto. 
Nor does the stipulation that the goods are at "owner's risk" justify 
exposure to probable péril. Thèse words cannot be extended by im- 
plication beyond their fair meaning and necessary import. They 
cannot be read so literally as to frustrate the bénéficiai objects of 
the transaction to which it relates, or to shield the carrier from the 
conséquences of his own négligence, so long as the goods are within 
his control. A mère unloading does not of itself constitute delivery, 
if they are still subject to the risks of transportation. The phrase 
that the goods shall be "at consignee's risk and expense after they 
leave the ship's deck" cannot be construed to mean that they could 
be landed instantly, and without regard to circumstances, at a place 
and time where they would be more exposed than when on the ship's 
deck. Thèse terms do not purport to relieve the ship from her pre- 
vious agreement to deliver the bags of rice "marked and numbered 
as per margin," and "in like apparent good order and condition," noi 
absolve her from the gênerai maritime duty to take reasonable car« 
of them in ail situations. The obligation to deliver in good order and 
condition is incompatible with the broad exemption claimed under 
this spécial clause. The landing of the rice on the wharf would be 
a constructive delivery only, and would terminate the liability of the 
carrier only after reasonable opportunity had been given for its re- 
moval. If the consignée fails to appear, and neglects to remove, the 
master cannot abandon the goods to probable destruction. He is re- 

95 F.— 12 
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sporisiblë for reasonable care, and may hold them subject tb thé modi- 
ûed responsibility of a bailee, or store them on shipper's account, and 
there is the légal duty on the ship to exercise ail reasonable and 
appropriate care for the safety of the goods until the légal delivery 
to consignée is effected. A raere "discharge" of cargo is not delivery, 
and, unless there is a valid substituted delivery, the responsibility of 
the carrier does not terminate until actual delivery. This stringent 
liability of the carrier is not to be continued at the option, or to 
suit the convenience, merely, of the consignée, whose duty to receive 
is as imperative as is the duty to delivfer. The just requirements and 
convenience of the ship in respect to economy and dispatch are to be 
protected. Until the lapse of reasonable delay, the amount chargeablo 
for freight would include proper charge for storage, but, after the 
consignée has' had reasonable opportunity to remove the goods, if he 
f ails to do so the carrier can store them at his expense ; and in this 
case the ship's agents gave notice on the morning when the unlading 
vvas commenced that, if the goods were not removed by sunset, thev 
would be stored at the risk and expense of the consignées. While 
the separate clauses in the bill of lading constitute the contract be- 
tween the parties, and express the conditions upon which the carrier 
assumes the duty of transporting them at the rate of compensation 
therein expressed, ail thèse clauses must be reasonably construed. 
It is the duty of the consignée to watch for the arrivai of the ship 
and to be in readiness to receive. It is the duty of the ship, if prac- 
ticable, to ^ve notice of intended discharge. If, by the terms of the 
bill of làdihg, the ship has the right to discharge at a wharf, it is its 
duty, in selecting a wharf, to hâve regard to its obvions condition 
with respect to the length of time the cargo is likely to remain upon 
it. In discharging perishable goods, ôbvious prudence would suggest 
that an uncovered wharf should be eschewed.^iien others were avail- 
able, for reasonable care demanda' that no known or probable risk 
should be unnecessarily incurred; The consignée should hâve oppor- 
tunity by reasonable diligence to identify his property, and each con- 
signment should therefore be so sepaïated that it would be con- 
veniently àeéessible for purposes- of «uch identification and removal. 
To constitute a valid substituted delivery, it was the duty of the 
ship to deliver at a suitable wharf, at a suitable time, and to give 
the consignée fair opportunity to remove it. The testimony shows 
that there had been rainfall every day for the three preceding days, 
and that the weather bureau predicted a thunderstorm and rainfall 
for that day. A ship cannot be compelled to lày idle, when prepared 
to unload, because the consignées apprehend that there may be a 
storm in the course of the day. It is suflfîcient, if, in view of ail the 
circumstances, a reasonable discrétion is exerciséd; but it seems to 
me that the unloading, upon an uncovered wharf, of a cargo liable 
to injury from rain, in the condition of the weather on that day, and 
in View of thé prédictions of the weather bureau, fell short of that 
requiremént of reasonable prudence. It cannot be claimed that me- 
teorology is an exact science. The prédictions of the weather bureau 
cannot always be accepted as absolute verity, and we jeer at it when 
unheralded storms bring dévastation and when its forecasts are not 
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fulfilled. The mechanics of storms, those vàst and subtle forces of 
the air which give rise to atmospheric disturbances, and supply the 
energy needed to continue them, are still llttle understood; but the 
forecasts and reports of the weather bureau are regarded of suflfi- 
t'ient conséquence to permit their acceptance as évidence, and the 
seafaring man cannot be absolved from the charge of carelessness 
and temerity if he fails to give heed to ils prédictions. Its fore- 
casts and warningg, so far as they can be obtained by surface reading 
only, hâve reached a high degree of accuracy; and, as the extent of 
the area from which its reports are received is extended, its value 
has been enhanced. It is a distinguishing characteristic of the lower 
South Atlantic Coast that a period of heavy rainfall may always be 
expected in July and August, and no extraordinary acumen is required 
to predict the same. Under thèse circumstances, I must hold that 
the landing of a large cargo of ri ce upon this uncovered wharf in the 
face of a threatened storm, without making abundant and effective 
préparations for protecting it for such a period of time as would af- 
f ord the consignées f air opportunity to remove it, was an act of 
culpable carelessness, not justifled by any necessity; for other and 
covered wharves were available, as is proved by the évidence and the 
fact that the ship was removed to a covered pier and discharged the 
remalnder of her cargo wîthout damage. I must hold, further, that 
it has not been proved to my satisfaction that the consignées had fair 
opxwrtunity to examine the rice, to separate it, and remove it, before 
the rain commenced. The testimony which tends to show that the 
consignée was négligent in not removing the rice with suiïicient rapid- 
ity falls short of the required proof, for a party clearly in fault, in 
order to relieve himself of the liability therefor, must make it equally 
clear that the party seeking relief is himself to blâme for not avoiding 
the conséquences of that fault. Courts of admiralty, in giving or 
withholding damages, are not circumscribed within the strict bound- 
aries of courts of law, but are habitually governed by enlarged prin- 
eiples of justice and equity, and it has been a question of serions 
concern whether the consignée was so far free from blâme that a 
cour-t could justly, in the exercise of a conscientious discrétion, award 
the full measure of damages claimed; but to entitle the ship, found 
to be in delicto, to such relief, the proof of fault in the libelant should 
be stronger than the testimony aflords. It follows that a decree must 
be entered for the libelant for damages; the amount to be settled 
hereafter, if not agreed upon. 



THE c. F. SARGENT. 

(District Court, D. Washington, N. D. June 21, 1899.) 

1. Seamen — Abandoumbnt of Ship— Faiotre to Provide Proper Qttasterb. 

Seamen are not Justifled in leaving their ship before the expiration of 

their time of service on account of a failtire to malie their quarters com- 

fortable, as required by law, wliere they made no complaint on that ground 

to the captain. 
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2. SaME— UNSBAW0ETHINE8S. 

Seamen who hâve signed shipplng articles, If they hâve reason to be- 
lleve the vesael to be unseaworthy, may demand a survey; but they are not 
permitted to détermine for themselves the question of seaworthiness, nor 
to leave the vessel on the ground of unseaworthiness without having re- 
quired a survey. 

3. SaME— FOKFEITURE OF "WaGES. 

Shipplng articles by which seamen contraet to serve on a ship during a 
specified voyage, and until she reaches a certain port, not exeeeding a 
stipulated term, constitute a lawful contraet; and on a désertion of tlie ship 
by the seamen, without sufficient cause, before she reaches the por't of 
discharge, or the expiration of the stated term of service, the penalty for 
which is a forfeiture of their wages for the time served, they are afforded 
no relief by the act of December 21, 1898. 

Libel in rem to recover wages under a contraet to serve as able 
seamen on a voyage from Tacoma to Honolulu; thence to San Fran- 
cisco, the port of final discharge, either direct, or via one or more 
ports on the Pacific Coast, for a term of time not exeeeding nine 
calendar months. The vessel proceeded on said voyage from Tacoma 
to Honolulu, where cargo was discharged, and returned in ballast 
from Honolulu to Seattle, where cargo was taken on for San Fran- 
cisco. The libelants left the ship at Seattle without the master's 
consent, and they claim that, upon a proper construction of their con- 
traet, the voyage for which they shipped terminated on the arrivai of 
the vessel at Seattle; and they also claim that they were not bound 
to proceed in the vessel to San Francisco,, for the reason that the ves- 
sel leaked when loaded, and was in an unseaworthy condition. 

M. M. Madigan, for libelants. 
Wm. H. Gorham, for claimant. 

HANFOED, District Judge. In the testimony and the argument 
there appears to hâve been a contention as to whether or not the 
forecastle where the men slept in the ship was heated and made com- 
fortable as required by existing laws, but no complaint or request re- 
specting that matter was made to the captain. Therefore, whatever 
the fact may be as to the actual condition of the sailors' quarters, 
the libelants were not justiûed in leaving the vessel on account of 
any such defect. 

The libelants' demand, as set f orth in their libel, is for the amount 
of wages which they respectively earned by service in the ship pur- 
suant to their contraet; and, as they hâve stated their case, it is 
simply a demand for wages. There is no question but what the libel- 
ants worked faithfully on the voyage from Tacoma to Honolulu, and 
while the vessel lay at Honolulu and on her return passage to Seattle, 
and only a part of the wages which they earned has been paid to them. 

It ie my opinion that the libelants were not justiûed in leaving the 
ship, without the master's consent, by reason of the unseaworthiness 
of the vessel. The vessel was in a leaking condition on the trip from 
Tacoma to Honolulu, and it was necessary for the crew to pesform 
considérable labor in manning the pumps; but the veseel did not be- 
come water-logged, and she reached Honolulu in safety, and on the 
return trip to Seattle, when she "was light, she took in very little 
water. After arrivai at Seattle, and before the libelants left her, a 
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carpenter employed by the master located the leak and stopped it; 
and after taking on cargo a certiflcate of seawortMness was given to 
the vessel by an agent of the underwriters, who is an experienced 
mariner, and who gave a careful examination, and found her to be in 
a eeaworthy condition, and who has testifled as a witness in this case 
that he did examine the ship, and that she appeared to him to be 
Btaunch and fit to go to sea, and that he would not hâve given the 
certiflcate if he had not believed that she could make the voyage to 
San Fi'ancisco safely. The United States inspecter of hulls of steam 
vessels has also appeared as a witness in this case, and testifled that 
he found the ship to be seaworthy. Under the circumstances shown 
by the uncontradicted évidence^ the seamen were not authorized to 
détermine the question as to the seaworthiness of the ship, and they 
cannot be relieved from their obligation to perform their contract, 
under the shipping articles which they hâve signed, on the ground of 
unseaworthiness. If they in good faith believed that it was unsafe 
for the ship to go to sea, they might hâve demanded a sur\^ey, which, 
if fairly made by compétent persons, would be treated by the court as 
conclusive for the purpose of determining whether the men should 
or should not be discharged before completion of the voyage. Their 
claim that the men were entitled to leave the ship because they had 
been overworked on the run to Honolulu, and that they were, in con- 
séquence of overwork in manning the pumps, weary and in need of 
rest, has not been substantiated by the évidence. The vessel was 21 
days on the run from Tacoma to Honolulu, and during part of that 
time the pumps were operated by a donkey engine. The crew did 
not man the pumps to exceed 8 or 9 days, and at no time were they 
required to work excessively. They exchanged watches regularly, 
as is customary on shipboard at sea, and they had ample time to re- 
cover from their weariness before they left the ship. 

The contract contained in the shipping articles signed by the libel- 
ants provides for a term of service, and not merely for service upon a 
specifled voyage. By said contract the libelants bound themselves 
to serve as marinera on board the 0. F. Sargent on her contemplated 
voyage, and for a term described as follows: 

"From the port of Tacoma to Honolulu, H. I., and bacli to San Francisco, 
Cal., as a final port of discharge, either direct, or via one or more ports on the 
Pacific Coast, for a term of time not exceeding nine calendar months." 

This contract is worded to meet fairly and fuUy the requirements of 
section 4511, Rev. St. U. S., which prescribes that every agreement of 
seamen to serve in American vessels shall set forth deflnitely, among 
other things, "the nature and so far as practicable, the duration of 
the intended voyage or engagement, and the port or country at which 
the voyage is to terminale." The Occidental, 87 Fed. 485. This 
contract is certainly deflnite as to the duration of the engagement, 
and spécifies the port of final discharge. It is a lawful contract, 
broken by the libelants by their having quit the service of the ship 
before her arrivai at San Francisco, or the expiration of the term of 
nine months, without the master's consent; and the penalty for the 
breach of their contract is forfeiture of their wages. 

On behalf of the libelants it is urged that they be relieved from the 
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pena,ity of forfeiture of their wages!, by reason oî tlie fact that at the 
time of their leaviiig ,tliè vessel (>tber compétent eeamen could be' 
r^adily secured at Seattle to take tbeir places. But the law does not 
make an exception, or leave the matter in the discrétion of the court. 
The master had a periëct right to exact oî thèse libelants full per- 
formance of their contract, and to refuse to pay their wages before 
the arrivai ,of the ship at San Francisco. If the libelants had not 
become deserters by leaving the ship without the master's consent, 
they would hâve been entitled, after the loading of the ship at this 
port, to receive one-half of the wages earned up to that time, linder 
the provisions of section 4530, Kev. St. U. S., as amended by the act 
entitlfd"An act to amend the laws relating to American seamen, for 
the protection of such seanien, and to promote commerce," approved 
Decem,ber2l, 1898; but, having incurred a forfeiture of ail of their 
vi'ages, this statute afforde them no ground for relief. A decree will 
bf> entered dismissing the libel. 



THE QUB3VILLY. 
(District Côtot, B. D. Pennsylvania. June 12, 1899.) 

1. CONTpACTS— COKKCION— ThBBAT OF LbGAL PrOCEBDINGS. 

A déclaration by the agent of a tug Company that he would commence 
légal t)roceédings against a forelgn vesëel, unless a charge made for towage 
wasacceded to and approved by the captain, does not constltute coereion. 

3. ToWASE— C0NTKAOT-+T0NNAGB OF Vbssel., 

The lamount due for the towage of a French vessel In and ont of port 
depei^ded, under the contract, on thé tonnage of the vessel. Her French 
papefs gave the net tonnage as 1,T09 tons; but thè XJnited States customs 
authorities refused to accept such measurement, and had her remeasured, 
whicK gave her a net tonnage ot 3,106 tons. No proof of the method by 
which she was measured in France was given, but it appeared from her 
carrylng capacity and grpss tonnage that the net tonnage stated in her 
papers could not hâve been reached by any rule of ordinary maritime meas- 
urement. Héld, that the measurement made hère would be accepted as cor- 
rect, and governed the contract for towage. 

In Admiralty. This wsis a suit to recover for tovs'age. 

Curtis Tilton, for libelant. 

Horace L. Cheyney and John F. Lewis, for respondent. 

McPHEESON, District Judge. This is a controversy concerning 
the amount due for the inward and outward towage of the French 
bark Quevilly between the sea and the port of Philadelphia, both 
sums being in dispute., The services were rendered in August, 1897, 
upon the occasion of the bark's flrst voyage to this port. She was a 
new, four-masted, steel bark, built to carry petroIeum, and was com- 
ing to America in ballast. As she approached the capes, the tug 
Protectoj" offered to tow her from the Delaware breakwater to the 
city. The owners of the tug belong to the Tugboat Ownens' Associa- 
tion of Philadelphia, whose members hâve agreed to charge certain 
rates for towage, based upon the net registered tonnage of the vessel 
to which such service is rendered. Thè master of the Protector in- 
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formed the captain of the bark that he would charge thèse rates, and 
was told by the captain that her net registered tonnage was 1,709 
tons. The master of the tug refused to accept this statement, saying 
that the bark looked twice as large, and more or less dispute fol- 
lowed upon this point. Finally, as the captain of the bark insisted 
that the net registered tonnage of his Tessel was no more than 1,70!) 
tons, the tug agreed to tow her to Philadelphia upon that basis, but 
with the further agreement that, if she should be found to be larger, 
the price to be paid should be correspondingly increased. After the 
vessel reached Philadelphia, the captain of the bark approved a bill 
for towage amounting to |122, this being the agreed rate upon the 
basis of 1,709 tons. The United States cugtoms authorities refused 
to accept the vessel at this tonnage, and she was thereupon measured 
by the gOTernment ofQcials according to the raies prescribed by the 
Eevised Statutes, and was found to bave a net registered tonnage of 
.'{,106 tons. Wlien this fact became known to the agent of the tug, 
he insisted upon being paid at that rate; and after some further 
contention the captain of the bark approved a bill for |220 based 
upon the customs measurement, stating expressly that the second 
bill annulled the flrst. The second bill was not given under coercion. 
It is no doubt true that the agent of the tug threatened that, if set- 
tlement were not niade, he woidd attach the vessel, and hâve the 
dispute settled by the proper tribunal ; and it may be also true that 
the captain of the bark considers this threat to be "oppression." He 
so testiûed, but clearly it had no such légal effect. If the parties 
could not agrée, the dispute could only be properly adjusted by a 
suit. There was nothing coercive in the déclaration that this method 
of settlement would be resorted to. So far as the inward towage is 
concerned, therefore, we find as a fact that the contract asserted by 
the libelant was made, and that the sum of |220 is due upon this 
account. The contract for outward towage was made by the agent 
of the tug with Mr. Lepitet, the agent of the bark; and, although there 
is a conflict in the testimony concerning the terms of the agreement, 
we hâve little hésitation in finding that the service was to be paid 
for upon a tonnage of 3,100 tons, — ^the price amounting to |368. 
The captain of the bark approved a bill for this sum, adding a clause, 
— whichj, under the facts hereafter stated, is of no importance, — 
"under reserve of the French measurement" After the bark reached 
the breakwater, the captain agreed to pay a further sum of |.30 for 
towage to the Five Fathom Bank, and this amount is conceded to 
be due. 

It seems to us that little discussion is needed. It is true that the 
net registered tonnage of the bark, according to her French papers, 
was 1,709, tons, but the method by which this resuit was reached was 
not proved; and it is clear that it must hâve been reached by apply- 
ing some method of measurement not in use hère, or in gênerai use 
anywhere. The bark has a carrying capacity of 3,800 tons. She has 
a gross tonnage of 3,481.52 tons, and, according to her ship's papers, 
from this is to be deducted, for "machines and other déductions, 
* • * 1,771.92" tons, leaving only 1,709.60 tons as her net regis- 
tered tonnage. No explanation was offered of this unusual resuit; 
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but, as the tonnage of 3,481 tons is said to be "spécial for the settle- 
rtient of the prime (premium) àccording to tlie iaw of January 30, 
1893," it is at least possible that the explanation may be found in 
the terms of that Iaw. What thèse terms. are, we are not informed. 
They may perhaps iix one rule of measurement in order to oalculate 
a bounty to be paid, while another rule may be used when thie pur- 
pose is to calculate capacity àccording to the ordinary maritime meas- 
urement. However this may be, the testimony before us establishes 
the fact that no rule of maritime measurement in ordinary use could 
produce the net tonnage contended for by the respondent. We 
fherefore conclude that a proper measurement of the vessel was made 
by the customs authorities, and that her true net tonnage is 3,106 
tons. Upon this tonnage the tug was entitled to charge, under the 
terms of the two contracts in proof. The libelant is therefore enti- 
tled to a decree for |618, with interest from August 18, 1897, and 
costs. 



THE VICJTORIA (three cases). 

(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

Nos. 135-137. 

1. TowAGE— Négligence of Tugs — Navigation op Hudson Rivek. 

It appeariijg by the évidence that it has not ijeen the custom in navigat- 
ing the Hudson river to send tugs ahead as scouts in stormy weather, be- 
fore venturing with tows which are incapable of withstanding heavy seas, 
as is the practice in the larger waters opening into the océan, and that the 
customary method is ordinarily safe on the river, a tug cannot be held in 
fault for proceedlng with a tow in the customary manner without taking 
such précaution. 

3. Same— Ddty to Observe Weather Signals. 

Navigators of tugs towing on the Hudson river are not chargeable with 
négligence in failing to observe the signals, or to keep themselves advised 
of the prédictions of the weather bureau as to coming storïns aloug the At- 
lantic coast, It appearing that it is not customary to regulate navigation on 
the river by such prédictions, and there being no évidence that such nav- 
igation is ordinarily affected by storms along the coast. 

3. Same — Evidence Considered. 

Evidence considered, and hdd insufflcient to establish a chsjge of négli- 
gent navigation on the part of a master of a tug, in charge of a flotilla 
consisting of three tugs and a large number of canal boats as tows, which 
he was brlnging down the Hudson river, which would render the tugs 
liable for the loss of some of the canal boats in a storm. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Thèse three causes come hère upon appeal from decrees of the district 
court. Southern district of New York, holding the tugs Victoria, Pocahontas, 
and Komuk liablè for damages received by certain canal boats in tow 
of the tugs In a storm on August 29, 1893, in the Hudson river, about off 
Tarrytown. The tow, consisting of 28 loaded canal boats in 7 tiers, left 
Aibany on the evening of the 27th, crossed Newburgh Bay on the after- 
noon of the 28th, and between 9 and 10 p. m. of the saine day had reached 
the vioinlty of West Point, where the tugs which had brought the tow 
from Aibany were relieved by other tugs of the same Une, to wit, the 
three liheled in thèse suits. They proceeded down through the High- 
iands, passing Stony Point some time between 12:30 and 1 a. m., and kept 
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on across Haverstraw Bay Into Tappan Zee. The wind was very heavy 
lucl tlie sea very rough in thèse broader waters below the Hlghlands. 
The water came over the bows of the boats, and when they were near- 
iag Tarrytown, about daybreak, the canal boat Seth Anthony, one of the 
boats in the head tier, swamped, thereby breaking up the whole tow. 
Tlie Pocahontas, with the remaining boats of the head tier, and with the 
outside starboard boat of the second tier, proceeded down the river to 
Irvington, while the Komuk and Victoria exerted thelr efforts in getting 
the reniainder of the tow into Eockland Lake landing, asslsted by one or 
two other tugs when near the landing. The gênerai direction of the wind 
was southeast. The steam tug Victoria, after the breaking up of the tow, 
and when upon the port side of the head tier, attempting to get a Une to 
the canal boat Webber Bros., the outside port boat in the second tier, ran 
into the canal boat Thomas F. Moran, striking her upon her port side for- 
ward, in conséquence of whlch she soon filled. A number of the tow foun- 
dered, but 21 were towed back, stern flrst, to Kockland Lake landing, where 
they were safely moored, reeeiving no damage while there. The district 
judge held the tugs liable on the ground "that they did not use the reason- 
able caution required of them, nor heed the express évidences of a storm 
before reaching Stony Point, nor regard the previous public notice of a 
coming violent southeast storm, with which they must stand chargeable." 
Final decrees were entered against the tugs, from which the claimant bas 
appealed. 

Le Eoy S. Gove, for appellants. 
Samuel Park, for appellees. 

Before WALLACE, LACOMBE, and 8HIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. Several of the witnesses, including 
sorae of the more important ones, gave their testimony in the 
présence of the district judge, and in such cases this court, for 
reasons which hâve been frequently given, rarely disturbs the 
flndings of fact. This case, however, présents exceptional circum- 
stances. It seems quite apparent from the opinion that in flnding 
that the tugs did not use the reasonable caution required of them 
the court gave much weight to the fact that storm signais had 
been displayed at the barge office in this city, and was largely 
influenced by the circumstance that one of the tugs was not sent 
ahead as a scout. The court says: "In approaching exposed sit- 
uations with boats of this character, not able to withstand heavy 
seas, it has often been shown before me that tugs are accustomed 
to go out ahead, and make examination, before taking tows out 
into an exposed situation. See The Bordentown, 40 Ped. 682." 
Référence to The Bordentown shows that the navigation then un- 
der considération was through the Bay of New York. There is 
no évidence before us, however, of any such practice of sending 
scouts in advance prevailing on the Hudson river, where the condi- 
tions of navigation are very différent. Not a witness produced by 
the libelants makes any such suggestion; on the contrary, the 
compétent navigators called by libelants unité with those called 
by claimant in testifying that in navigating the Hudson river with 
tows they continue on and come through unless the weather is 
something extraordinary, in which case they seek the nearest har- 
bor. This particular storm was the most violent, for that season 
of the year, within the memory of any of the witnesses, several 
of whom had been navigating there for 20 years and upwards; 
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but, with the ordinary heavy blow which is to be expected on those 
waters in August, a method of navigation which does not con- 
teïnplate the use pf advance scouts seems always to hâve prevailed, 
arid to hâve proved ordinarily safe. We are not prepared, by af- 
flrming thèse decrees, to change the practice of years, nor to re- 
quire navigators oii thèse narrow inland waters to adopt expé- 
dients which may be in lise in bays and harbors opening into the 
Atlantic Océan. Of the three tugs which took hold ôf the tow in 
the Highlands, one or more,i about the time of starting up the 
river on the aftfernoon of the 28th, had been in such a position 
as to be able to observe thé cautionàry signais for coming storm 
(high southeast wind) which were displayed at the signal stations 
in New "^orlf City, but paid no attention to them. The weather 
bureau had also made public dispatches announcing "a storm off 
thé éast Florida Coast [August 26th]. The West India hurricane 
is now central off the Oeorgia coast. * » • Danger is not so 
threatening asi yesterday [August 27th]. The hurricane has moved 
northward near Charlotte, N. 0. Expect southeast gales on the 
Middle Atlantic coast. with rain in the Middle Atlantic states 
[Auguet 28th, 9:30 a. m.]. Expect southeast gales, with rain, to- 
nigljit [August 28th,, 2 :1Q p. ni.]." The navigators pf the tugs did 
not notice the cautionàry si^îials displayed, nor dirf they advise 
themselyes of the dispatches received at the New York weather 
bureau station before their depârture to get their tow. The dis- 
trict judgë holds thein in fault for not "regardirig the previous 
public notice of a comiug violent S. E. storm, with which they must 
stand chargeable." We are uiiable to assent to thîs proposition. 
We do not flnd in the record any évidence that the movement of a 
tropical storm up the Atlantic coast will produce such a condition 
of affaii-s' on the Hudson river, 40 miles, froïii its mPuth,' as to make 
it unsafè for navigation by tugs and tèws; and, in, the absence of 
such évidence, are not inclinëd to hold navigators 'responsible for 
failure to keep in tûuch with the weather bureau reports, as they 
do oh thé seacoàst, ot* in Long Island Sound. So far as appears, 
navigatèrs upon the Hudson riVer hâve never regulated their move- 
ments by thé reports as to gales Or hurricanes upon the Atlantic 
coast, nor tied up their toWs awaiting the fuMllment of weather 
bureau propheeiés. It is suggested in prôof that, if they did, trans- 
portation down the river would be seriously intérfered with, and 
we see no reason to interfère with whât seems to be the unîversal 
practice of navigation on fhose waters. If navigation in cdnform- 
ity to weather bureau prpgnostications is to be required of thèse 
tugs which happened to hâve léft NeA^v York City the afternoon be- 
fore, and to hâve been hear enough to the sigûal to make it out, 
it should equally be appliéd to tugs which haul tows the whole 
distance from Albany to New York, although no weather bureau 
signais of any kind are displayed on either bank for the en tire 
stretch of 150 miles, and the navigàtor could learn of the bureavi's 
prognostications only by stopping at one place or another during 
his 48-hour trip, and getting into télégraphie communication with 
the nearest station, or buying the latest édition of the New York 
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papers. Certainly no such method of navigating tliese waters with 
tugs and tows bas ever be^en practiced bef ore. 

The cages at bar dépend upon the question whether or not the 
master ôf 1;he Pocahontas (deceased bef ore trial), who had charge 
of the navigation of the flotilla, a man of large expérience in Hud- 
son river navigation, and bearing the réputation of a careful and 
prudent navigator, comniitted an act of négligence either in pro- 
ceèding oh below Stony Point instead of making a harbor above 
Verplanck's Point, or in not making a harbor after he had entered 
Haverstraw Bay, and when he found the ^ind so high and sea so 
rough as to imperil the safety of the tow. As -was stated in Se- 
wall V. La Champagne, 8 C. C. A. 624, 60 Fed. 299, this court is 
reluctant to substitute its judgment upon appearances it has not 
seen for that of experienced and compétent navigators. Several 
propositions bearing upftn thé question at issue are abundantly 
settled by the évidence. The flotilla passed Stony Point no later 
than 1 a. m. according to the overwhelining weight of évidence 
The district judge so flnds, and the libelants so contend. Prob- 
ably the time was somewhat earlier, but for the purposes of the 
argument it may be taken as 1 a. m. The concurrent testimony of 
ail the compétent navigators called on both sides is that, after 
the flotilla had once entered the rough water which it found in 
Haverstraw Bay, it could not turn around, and retrace its course 
to a harbor above Stony Point or Verplanck's Point. To undertake 
to do so would be to throw the tows into the trough of the sea, 
and invite inévitable disaster. So, too, the prépondérance of the 
testimony given by the compétent navigators called by both sides 
sustains the proposition that the magnitude of a storm prevailing 
on Haverstraw Bay cannot always be determined by a navigator 
while he is coming south out of the Highiands, nor until he has 
got around Verplanck's Point, and by the upper end of the bay 
itself; in ôther words until he is actually in the rough water. 
Moreover, the same witnesses practically ail agrée that from Stony 
Point down to the Tappan Zee there is no harbor in a southeast 
gale unless Rockland Lake landing can be held to be one. It is 
apparent, then, that the first disputed question to be settled by the 
court is as to the condition of the weather during the time the 
flotilla movèd from Cauldwell's, under the shoulder of the Dunder- 
berg, at the gateway of the Highiands, down to Stony Point, where 
it entered the broader waters of Haverstraw Bay. As is usual 
in ail such cases, there is a violent confiict of évidence between 
the interested witnesses, the ofScers and crew of the tugs on one 
side and the owners and occupants of the canal beats on the other. 
The testimony of some of the eight interested witnesses called by 
the libelants, however, is entitled to little weight. CoUins, on the 
Taylor, turned in to bed about 8 or 9 p. m., and did not turn out 
until after 3 a. m., when, as he says, they were near Rockland. 
Peter Weber, on the P. W. Webber, went to bed about 9:30 p. m., 
when they were going by Cornwall, at the upper gateway of the 
Highiands, and got up, as he says, at 4 a. m., "just breaking day." 
John Weber, on the Webber Bros., went to bed about 9 p. m., and 
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woke about 3 a. m. His évidence rather corroborâtes the testi- 
mony of claimant's witnesses that the storm broke suddenly upon 
them after they had proceeded some distance into Haverstraw Bay. 
He says that he "liadn't heard any noise before, but wa:» wakened 
up about that time with a noise, and supposed it was blowing." 
It is true he says they "must then hâve been just out of the High- 
lands," but he fixes the time at S a. m., and "an hour before day- 
light," and the évidence on both sides clearly fixés the location 
of the flotilla at that time a considérable distance below Stony 
Point. Minch, on the Sternburgh, is so reckless in his statements 
that no crédit can be given to any part of his testimony. He says 
that they came out of the Highlands after'daylight; that it was 
blowing very hard in the Highlands; that the sea was very rough 
there, and water came into the bow stables wMle they were still 
in the Highlands; that rt was not safe for the tow even in the 
Highlands; the water was loading them down so deep there was 
danger of sinking them. Ail thèse statements are flatly contra- 
dictory of the concurrent testimony of the other witnesses on the 
same side. Hines, on the E. A. Culver, turned in at 9 p. m., and 
turned out again at 1 a. m., "or a little after." He says the tow 
was then about Peekskill, in which he is manifestly in error, — a 
confusion as to locality which he evidently carried on during the 
rest of his progress down the river, for he testifles that "about an 
hour and a half after he got out" two boats of the tow broke away, 
whereupon the tugs were signaled, and the tow made up again, 
ail of which, Hines insists, took place before they got into Haver- 
straw Bay at ail. Two boats did thus break away, but ail the 
other évidence in the case fixes the place as somewhere near Tel- 
ler's Point, or at least quite a distance down Haverstraw Bay. If 
a correction for error équivalent to the distance between Peekskill 
and Stony Point be applied to Hines' entire narrative, it will be 
found rather to corroborate the story told by claimant's witnesses. 
In view of the conflict between the three remaining interested wit- 
nesses called by libelants and the ten interested witnesses called 
by claimant, we must turn to the disinterested witnesses for a 
solution of the question. Five of thèse were called by libelants. 
Shook was master of the Léonard, which, with the Hudson as 
helper, was towing 16 canal boats south. His flotilla is referred 
to in the testimony as the "Beverwyck tow." He says he found 
the weatl^er very moderate when he came out of the Highlands 
and passed Stony Point. That what little wind there was was 
from the southeast. That it was calm. He "couldn't tell whether 
there was any wind or not when [he] was just above Verplanck's." 
That he left the "mouth of the Highlands" about 10 or 11 p. m., 
which would make it about 12 m. as they rounded Stony Point 
into Haverstraw Bay. That by the time they got two or three 
miles below there, they began to get wind, and the tide had got 
setting down. In reply to a question as to the prudence of going 
on he said: "We didn't hâve nothing to stop us until it came ail 
of a sudden. Then we couldn't turn around after it kicked up the 
sea. The wind kept breezing up then." He adds that it was a 
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very sudden increase of the -wind from moderate to extraordinary, 
and that he does not think he ever saw such a sudden increase of 
"wind in so short a time. He determined to put into Eockland Lake 
landing, and made harbor there "between one and two." In Tiew 
of the distance between Stony Point and the landing, and the 
conditions of wind and tide, it must hâve been near 2 a. m. Lyle, 
the master of the Hudson, also called by libelants, testifled : That 
he came on duty at about 12 m., when they were coming ont of 
the Highlands. That it was then raining a little and blowing a 
little; not much, just a nice S. E. breeze, no sea. That after they 
got ont of the Highlands it kept breezing up, and by the time they 
got down-to Snedicor's, about a mile off Eockland Lake, it was 
"blowing pretty hard, and getting pretty rough." That they made 
harbor at Eockland Lake, about 2 a. m., and saw the Eonan tow 
(claimant's tow) pass them about an hour later (3 a. m.), which 
harmonizes with the other évidence in the case, and with the 
distance, the chart showing that it is 6| statute miles in an air 
line from Stony Point Light to Eockland Lake dock. Dwyer, the 
engineer of the Léonard, agrées with thèse witnesses that they 
passed Stony Point about 12 m., but says that the weather "was 
very bad and threatening then." Wilson, pilot of the Dean Eich- 
mond, came down the river so late, passing Stony Point after 5 a. 
m., that his testimony throws little light on the condition of af- 
faira there at 1 a. m. The same observation applies to Person, 
pilot of the Saratoga, who came ont of the Highlands between 4:30 
and 5 a. m. He infers from his obser\'ations during the time he 
came on duty at 1 a. m. that the storm was a sudden one, and that 
it caught the Eonan tow below the Highlands. One disinterested 
witness was called by the clairaant, — Sirrine, master of the E. G. 
Townsend. He came up the river on the evening of the 28th to 
Highland Lake, and points near by, to pick up a tow of four boats, 
carrying ice and concrète. He arrived at Tompkins Cove (opposite 
Verplanck's Point) about 12 m., and while there the Eonan tow 
passed Mm, going down into Haverstraw Bay. He says that the 
weather was then fair; quite a fresh southerly breeze, but the 
moon shining; that witness started with his own tow about 1:30 
a. m., at which time he considered it fair to proceed, and had got 
between Stony Point and Grassy Point (about a mile below), 
"when," he says, "the storm flrst hit us, — that is, in fury; * * ♦ 
broke on us in a squall like." He pulled ahead, just about holding 
his own against the wind and sea through the night, and reached 
Eockland Lake at 9 a. m., before which time the wind had veered 
around to south by west. Upon ail this testimony, without now 
rehearsing the évidence of the masters and pilota of the claimant's 
tugs, we are of the opinion that there is not sufificient shown to 
warrant the court in ânding that in failing to stop and seek a 
harbor north of Stony Point the master of the Pocahontas, who 
was in charge of the navigation, was négligent, or failed to ex- 
ercise reasonable prudence. 

The only remaining question is whether he should hâve put into 
Eockland Lake landing after the storm broke, assuming that it 
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did 80 befpre be had passed through Haverstraw Bay. Concededly, 
itbe.'Sjfind was theu from the southeast. A référence to the chart 
shows ,that the course o£ the, river is also" southeast. Wilson, of 
the Dean Riçhmond, says thàt he knows of jio place where a tow 
such as this, could be anchored after getting into Haverstraw Bay; 
that in such a stprih it is saf er for a tow to be below Rockland 
Lake landing witlina southeast storm because the east bank breaks the 
force of the stofHÎ,,making smoother water. Person, of the Sara- 
toga, says Rockland Lake landing is not a very good harbor for 
a southeast wind. He adds that for a tow situated as Ronan's 
was, meeting a storm south of the Highlands,^high wind and high 
sea, with a southeast wind, — "there ain't any harbor to make in 
a southeast wind. In a southwest wind you might possibly get 
into Rockland Lake. In a southwest wind that would be a kind 
of a harbor, but in a southeast wind it draws right up there." 
With such évidence from disinterested witnesses of large expéri- 
ence prodijced by the libelants, it would be difflcult for the court 
tO; hold that the navigator of the fiotilla was négligent in not 
trying to make a harbor there. It is true, as the libelants urge, 
that the Léonard and the Hudson took their tow in there, and 
rode out the gale in safety; but the évidence of the navigators 
of those vessels shows that they had not over 16 boats in tow, and 
that they were able to shelter thèse alongside of the docks there, 
kpeping the tow on short hawsers, with the Hnefast to the steam- 
boat dock, and sheltered by a light crib dock which the ice Com- 
pany had- built therè for the protection of their barges lu south- 
easterly weather. Some ice barges that were lying at the latter 
dock helped to break the sea. Neither of thèse witnesses had 
ever made a harbor there bef ore. It seems , quite apparent from 
the testimony that while the Avind continued southeast there was 
no place of safety at Rockland Lake landing for an additional 
flotilla of 32 canal boats. Subsèquently the boats which survived 
the breaking up of the flotilla were towed in stern first, and re- 
mained there in safety; but they did not arrive until after the R. 
G. Townsend's tow, and before that time the wind had shifted to 
south by west, thus making the landing a comparatively sheltered 
harbor. We are of the opinion, therefore, that in deciding to keep 
on slowly in the hope of ultimately making a harbor under the 
easterly shore, below Rockland Lake, the navigator of the claim- 
ant's tugs acted with a reasonable exercise of judgment, and 
should not be held négligent, because he might hâve made the 
landing, and might hâve ridden out the storm there in safety, as 
the Beverwyck tow did, — a hypothesis which seems to us extremely 
doubtf Jil. The decrees of the district court are reversed, with costs, 
, and causes remanded, with instructions to dismiss the libels, with 
costs. 
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THE AMBEICA et al; 

(District Court, E. D. New York. June 23, 1899.) 

Collision— LiABiLiTY of Tuo for Injdbt by Tow. 

A tug witti three barges in tow, singled on hawsers 175 fathoms iu 
length, which without excuse passed dangerously near an anchored vessel, 
against which one of the barges was swept by the tide, cannot shift the, 
burden of responsibility for the collision on the tow, merely beeause she 
herself passed in safety, as It was her duty to make due ' aûowance for the 
efCeet ôf the tide on her tow, and her own fault was ttie proximate cause 
of the Injury, though there may bave been error of judgment in the manage- 
ment of the barge In extremis. 

In Admiralty. Suit to recover damages for collision. 

Cowen, Wing, Putnam & Bui'lingham, for libelants. 
Carpenter & Parle, for The America. 
James Armstrong, for The Indian Ridge. 

THOMAS, District Judge. On November 11, 1898, the barge In- 
dian Ridge, in tow of the tug America, collided with and injured 
the ship Susanne, lying within the anchorage grounds off Staten 
Island, and heading about due north. The night was clear, the tide 
ebb, ànd the wind northwesterly. The damages to the ship, and the 
liability of the tug and barge therefor, are stipulated. The tug 
and barge each charge the other with the fault causing the collision. 

The America had three barges in tow, singled ont on hawsers of 
about 17b fathoms in length. The Indian Ridge was the flrst barge. 
The America claims to hâve proceeded upon a course southwest by 
south frbm Go^emor's Island, until the light upon Norton's Point 
was observed coming ont by Ft. Hamilton, and that she then changed 
her course to south down the channel, and that while on such course 
she saw about three points on her starboard bow, and about 1,500 
feet away, the anchor light of the ship, and that when abreast of 
eaid light, and on a course of about 600 feet from the ship, it was 
discovered that the Indian Ridge was not f ollowing the tug, but was 
sheering td the starboard, and that it continued to sheer until it 
struck the ship on her port bow. The eaptain of the tug states that 
"there was a slight smoke from the Bayonne Gopper Works, but 
nothing only just for a minute or so." This claim of the America 
may now be test éd. French, the master of the America, on the 22d 
of November, 1898, made and swore to a statement purporting to 
give an account of the accident, in which he states that he sighted 
a ship at anchor about four points off bis starboard bow, and about 
5Q0 yards distant; that, on account of a dense smoke coming from 
the Bayonne, N. J., Oil Works, he did not see the ship's lights sooner, 
and continues: 

"I Immediately put the wheel starboard, and the barge Indian Ridge put his 
wheel to port, and went to the westward of the ship. The hawser parted on 
the America's butts. The barge Indian Ridge struck the ship a glancing blow, 
and went clear and anchored. The tug went about 100 yards clear of the ship. 
In my judgment, if the barge had foUowed the tug there would not hâve been 
any collision." 
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This statement is not in entire accord with the master's présent 
évidence. But there are other reasons for believing tliat the prés- 
ent claim of the master of the America is untenable. The insistence 
that after leaving Govemor's Island she proceeded upon a course 
Southwest by south, until the light upon Norton's Point was observed 
coming ont by Pt. Hamilton, and that she then changed her course 
to the south, and held such course down the channel, if true, would; 
preclude her going upon the anchprage grounds at ail. Henee the 
adoption of thèse courses would necessitate the conclusion that the 
Susanne was not within the anchorage grounds, but was some dis- 
tance to the eastward thereof. However, it satisfactorily appears 
that the Susanne was upon the anchorage grounds, and that the 
America continued upon her flrst course until she was also upon 
the anchorage grounds, and that she did not then pursue the course 
to the south, but adopted a course somewhat to the eastward of 
south, whereby she ran across the bows of the Susanne, and so near 
to the same as to allow the ebb tide to take the Indian Eidge in 
dangerous proximity to the ship. It is undoubtedly true that the 
master of the Indian Eidge ported his wheel, and ran to the port 
side of the ship; but he did this in extremis, for the purpose of 
producing a glaucing blow, which was irtended to ddminish the dam- 
age threatened by the tug's négligence. The claim of the America 
is that the Indian Eidge, with a powerful tug towing her, and two 
heavy barges in the rear, sheered out of her course 600 feet or more, 
so as to get on the port side of the ship. Such a thing may not be 
impossible, but it seems to the court toc improbable for adoption 
without a great prépondérance of évidence. The wind was from the 
northwest, the tide was ebb, the tug was presumably ample to do 
her work, and, as has been stated, the barge, to make the sheer 
claimed, must hâve overcome the powerful influences operating both 
upon her bow and her stern. 

It is urged that, as the tug safely passed the ship, the burden is 
upon the barge to explain her collision with it. 'Rie tug lays the 
course and furnishes the power, and it is the usual duty of the tow 
to follow the tug. If the tug leads the tow so near to an anchored 
ship that the tide carries her against it, the burden is not shifted 
from the tug to the tow by the fact that the tug herself escaped 
collision. It is the duty of the tug to provide sufflcient space be- 
tween her course and other vessels to allow, not only her own safe 
passage, but that of her tow; and if she be towing three barges, 
singled out on hawsers of the length of 175 fathoms, the tug must 
consider the action of the tide upon such tow. The tug was within 
the anchorage grounds without excuse, she passed too near the ship, 
and thèse faults were the proximate causes of the collision. The 
contention that the barge did not keep a proper lookout is not sus- 
tained. Tbe libelant should hâve a decree for his damages and 
costs against both vessels, collectible in the flrst instance against 
the America. 
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SLOAN T. UNITED STATES. 
(Circuit Court, D. Nebraska. July 1, 1899.) 

1. Indtatts— Sdit for Allotment of Lasdb— Spécial .Turisdiction op Oikouit 

Courts. 

TJnder the act of August 15, 1894 (28 Stat. 305), givlng any person of 
Indian blood who claims to be eatltled to land under any allotment act or 
grant made by congress, or to bave been unlawfully denied or eicluded 
from any allotment or parcel of land, the right to malntaln a suit therefor 
In tbe proper circuit court of the United States, and giving sucb courts 
jurisdictjon to try and détermine such suits, their Judgments in favor of 
a claimant, when certified to the secretary of the Interior, to hâve the 
same effect as if the allotment had been allowed by hlm, the jurisdlction 
of a court over such a suit is not defeated because the tltle to the land 
Involved remains in the United States, nor Is an adverse décision on the 
claim by the land department conclusive against the légal rights of the 
claimant. 

2. Samk— Lands op Omaha Tribe— Allotments in Severaltt. 

Act Aug. 7, 1882 (22 Stat. 341), relating to the lands of the Omaha tribe 
of Indians in Nebraslîa, and providing for allotments therefrom in sev- 
eralty, supérseded ail prior acts and treaties on the subject, and ail sub- 
séquent allotments are governed solely by jts provisions, both as to the 
right to allotment and the quantlty of land. 
8. Same. 

Under said act, which provided for allotments "to the Indians of said 
tribe," no distinction can be made as to whether they were of fuU or 
mixed blood, or on account of the length of their résidence on the réserva- 
tion; and it Is immaterlal that an appllcant for an allotment was not 
rcsidlng with the tribe in 1865, at the time of the treaty under which 
prevlous allotments were made. Neither is the right of an Indian who 
was a member of the tribe when the act was passed, and residing on the 
réservation, to an allotment, affiected by the fact that allotments had been 
made to his ancestors under prevlous acts or treaties. 

On Demurrer to Amended Bill. 

Charles E. Clapp and Thomas L. Sloan, for complainanL " 
A. J. Sawyer and Chase & Comstock, for défendant. 

SHIEAS, District Judge. On the 15th day of August, 1894, the 
congress of the United States enacted a statute reading as foUows 
(28 Stat. 305): 

"That ail persons who are in whole or in part of Indian blood or descent, 
who are entitled to an allotment of land under any law of congress, or who 
claim to be so entitled to land under any allotment act or under any grant 
made by congress, or who claim to bave been unlawfully denied or excluded 
from any allotment or any parcel of land to which they claim to be lawfuUy 
entitled by virtue of any act of congress, may commence or prosecute or dé- 
fend any action, suit, or proceedings in relation to their right tbereto. In the 
proper circuit court of the United States. And said courts are hereby giveE 
jurisdiction to try and détermine any action, suit or proceedings arising within 
their respective jurisdictions, involving the right of any person, in whole or in 
part of Indian ; blood or descent, to any allotment of land under any law or 
treaty. And the judgment or decree of any such court in favor of any claim- 
ant to an allotment of land, shall bave the same effect, when properly certifled 
to the secretary of the interior, as if such allotment had been allowed and ap- 
proved by him." 

The présent proceedings were instituted under the jurisdiction 
created by this act of congress, it being averred in the amended bill 
95 p!— 13 
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herein flled that Thomas L. Sloan, the complainant, is a member 
of the Omaha tribe of Inâmïis, who occupy a réservation in the state 
of Nebraska ; that he is of mixed white and Indian blood, being the 
son of William E. Sloan, now deceased, who was the son of Mar- 
garet Sloan, a daughter bf Michael Barada, a white man, and Tagleha 
Hacieneda, an Indian Woman of the Omaha tribe ; that complainant 
and Mé ancestors hâve alwàys maintained their tribal relations with 
the Oinahas; that the complainant was educated at the expansé of 
the Ùçi^ed States at the Indian school at Hampton, Va.; that since 
the year 1880 complainant, with his grandmother Margaret Sloan dur- 
ing her lifetime, and with his'wife, he being the head of a family, ha s 
occupi^a lots 5, 6, and 7 in section 26, lot 1 in section 35, in town- 
ship 25 ''t., range ;6^ E., and .the S. | of the N.E. i of section 20, 
township 24 N., range SE., and has put valuable improvements 
thereon; that complainant is entitled to hâve the premises by him 
thus occupied and improvêd set apart and allotted to him as a mem- 
ber <>f thé Omaha trit^e^ ùnder the acts of congress regulating the 
allotmentipf lands in severalty to members of that tribe; that this 
allotment has been refused him by the agents and officiais of the 
land department, whereforë the complainant seeks the aid of the 
court for the protection of his rights, under the provisions of the act 
bf coègf^Ss already citefl, To this bill a gênerai demurrer is in- 
terpoeed on behalf of the tjnited States, and in; support thereof it is 
contended that, itappearing that the complainant had submitted his 
daim tp an allotment in séteralty to the land department, he should 
be, hei3 'bound by thé deci^iOin of the depai-tment; that the control 
fiftliie Indian réservations and lands is committed to the interior 
department; and that the action thereof should be held to be final 
and conclusive. 

The extent of the jurisdiction of courts over thé rulings and déci- 
sions of the land department in the disposition of the public lands is 
well settled, and is stated in Moore v. Eobbiné, 96 U. S. 530, in the 
f ollowing terms : 

"ïUat the 'décision of the offleers of the land department, made within the 
scope of their authorits' on ; questions of this kind, is in gênerai conclusive 
everywhere, êxcept wl^n reconsidered by way of appeal within that depart- 
ment; and that as to the facts on which the décision is based, in the absence 
of fràtid or mlstake, that décision i8 conclusive, even in courts of justice, when 
the title aftérwards eoines in question; but that in this elass of cases, as in ail 
others, there exlsts in the courts of equity the jurisdiction to correct mistakes, 
to relieve against frauds and impositions, and, in cases where it Is clear that 
those offleers hâve, by a rdistake of the law, given to one man the land which, 
on the undisputed facts, belonged to another, to give appropriate relief." 
Johnson v. Towsley, 13 Wall. 72; Shepley v. Cowan, 91 U. S. 340; Marquez 
V. Frisbie, 101 TJ. S. 473; Quinby v. Cîonlan, 104 U. S. 420. 

In the exercise of the jurisdiction to give relief within the limits 
thus deflned, courts will not take cognizance of a controversy over 
the title to particular premises, so long as the title thereto remains 
in the United States, but will only do so after the title has vested 
in a private party. Gaines v. Thompson, 7 Wall. 347; Secretary v. 
MeGarrahan, 9 Wall. 298; Litchfield v. Kichards, Id. 575; Marquez 
V. Fïisbie, 101 U. S. 473. 
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It was doubtless the existence of this recognized and well-estab- 
lished rule, with respect to the public lands generally, that led to the 
adoption bycongress of the act of AuguBt 15, 1894 (28 Stat. 305). 
A refusai on, part of the land départaient to make an allotment of a 
i;articular tract or of a specifled number of acres ont of the réserva- 
tion to a claimant would leave the title in the United States, and 
under the gênerai rule, as laid down in the cases above cited, courts 
would refuse to exercise jurisdiction on behalf of the party claiming 
an allotment, so long as the title remained in the government. To 
remedy this difiSculty, the act of August 15, 1894 (28 Stat. 305), was 
adopted, which créâtes a spécial jurisdiction in the courts, evidently 
intended to enable the courts to deal with the légal questions involved, 
and to settle the rights of parties seeking allotments in severalty, 
although the title to the land remains in the United States, Under 
the recognized rule applicable to the public lands of the United States, 
the courts would not take jurisdiction over contested rights thereto 
nntil, by action of the land department, the title had been vested in 
a private party ; but under the act of August 15, 1894 (28 Stat. 305), 
the jurisdiction, in cases coming within the purview of the act, may be 
exercised while the title remains in the United States. With respect 
to contests between conflicting claimants under the préemption, home- 
stead, or swamp^land acts, it is wellsettled that the décisions of the 
land department on questions of law are not conclusive, but the rul- 
ings thereon may be re-examined by the courts after the title bas been 
vested bv the land department in an individual; and under the provi- 
sions ofthe act of August 15, 1894 (28 Stat. 305), the same right 
with respect to allotments in severalty of Indian lands may be exer- 
cised by the court, although the title yet remains in the United States, 
and the, fact that the land department may hâve passed upon the 
daim adverselj^ to the claimant does not bar the jurisdiction of the 
court in the one case more than in the other; and the further argu- 
ment of counsel for the United States that, as the management of 
Indian aiïairs is intrust ed to the department of the interior, the court 
should not interfère therein, cannot be accorded weight, in view of the 
express provisions of the act of August 15, 1894 (28 Stat. 305), which 
was adopted for the purpose of affording to claimants who were re- 
fused récognition by the land department the opportunity to litigate 
their rights before a judicial tribunal. Furthermore, a decree in favor 
of a claimant under this act will not hâve the efîect of removing either 
the claimant or the land from without the control of the interior de- 
partment, as the act provides that the judgment or decree in favor of 
the claimant shall be certifled to the secretary of the interior, and 
shall hâve the same eiîect as though the allotment had been allowed 
and approved by the secretary, and an allottee who establishes a légal 
right to an allotment in severalty by a decree of the court will be 
subject to the same laws and departmental rules that would obtain 
in case the allotment had been made by the land department. In 
View of the express provisions of the act of congress of August 15, 
1894 (28 Stat. 305), it cannot be held that the action of the land 
department, in construing the treaties and acts of congress providing 
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for the allotment iû severalty of lands in the Omaha réservation, is 
final and conclusive, and therefore the complainant has the right to 
dëmànd the judgment of the court upon the légal questions involved 
in the détermination of his claim to an allotment of the premises in 
the bill described. 

TJnder the avermente of the amended bill, it must be held to be 
true, as matters of fact, that the complainant is a member of the 
Omaha tribe, of mixed blood, and that since 1880 he has been a 
resideiit upon the réservation. The law now in force regulating 
the allotment in severalty of portions of the Omaha réservation is 
the act of congress approved August 7, 1882 (22 Stat. 341). This act 
recites that, by consent of the Omaha tribe of Indians, so much of 
their réservation in the state of Nebraska as lies west of the right 
of way granted to the Sioux City & Nebraska Railway Company was 
to be surveyed and sold, the proceeds to belong to the Indians, the 
purchasers to receive patents for the lands bought, it being provided 
that any right in severalty acquired by any Indian under existing 
treaties should not be affected by this act; and by section 5 it is 
further recited and enacted "that with the consent of said Indians 
as aforesàid the secretary of the interior be and he is hereby author- 
ized, either through the agent of said tribe, or such other person as 
he may designate, to allot the lands lying east of the right of way 
granted tO the Sioux City & Nebraska Eailroad Company * • * in 
severalty to the Indians of said tribe in quantity as follows." Can any 
other construction be properly given to this act than that it was in- 
tended to take the place of ail other acts or treaties on the subject 
of the allotment of lands in se\"eralty within the Omaha réservation ? 

By the proviso therein contained, ail rights in severalty which 
had vested under the préviens laws were reserved from the opération 
of the act, but with this exception: This act of 1882 (22 Stat. 341) 
was clearly intended to take the place of ail previous treaties or laws 
upon that subject. It decreased the territory within which allot- 
ments may be mâde. It enlarges the number of persons entitled to 
allotment» over those provided for in the treaty of 1865, in that it 
does not limit allotments to maie persons only, as is done in the 
treaty of 1865. It also changes the définition of the quantities 
of land to be allotted. In other words, the act deals so fully with 
the subject-matter that it must be held to be the onlj' act now in 
force under which allotments can be made upon the Omaha réserva- 
tion. The right of the complainant in this case must therefore be 
determined by the provisions of this act. It is true that, in constm- 
ing the meaning of the act, light may be sought from the previous 
treaties had between the Indian tribe and the United States dealing 
with this subject-matter, but such référence to prior treaties is only 
to aid in properly construing the terms of the act now in force. The 
words used in the act are to be construed with référence to the situa- 
tion as it existèd when the same was passed. 

Under the provisions of the previous treaties, some progress had 
been made in the matter of allotments in severalty, but it is évident 
that the parties in interest deemed it advisable to adopt a new basis 
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for thèse allotments. The act préserves thé rights that had become 
vested under the previous treaties, but with référence to future allot- 
ments It déclares the rule that must govern both as to parties enti- 
tled to allotments and as to the amounts to be selected. In thèse 
particulars the language of the act clearly shows that it was in- 
tended to change the rule existing under the previous treaties. It 
confers the right to an allotment upon the Indians of the Omaha 
tribe. It makes no discrimination with respect to the mixed bloods. 
It must hâve been well known to congress, as it unquestionably was 
to the Omaha tribe, that there were residing at that time upon this 
réservation, as members of the tribe, many persons of mixed blood, 
and, if it was the pur-pose of the parties to exclude from the beneflt 
of the act ail persons who were not Indians of pure blood, apt words 
to that end would hâve been used. 

The parties to the contract evidenced by the act of 1882 (22 Stat. 
341) were the Omaha tribe of Indians and the United States, and, as 
already said, that tribe included many mixed bloods, who were then 
residing on the réservation, and, under thèse circumstances, it was 
agreed and enacted that the allotments in severalty should be made 
"to the Indians of said tribe in quantity as follows." The act of 
1882 (22 Stat. 341) deals with the situation as it existed at the date 
of its adoption, and there cannot be read into it limitations found in 
the previous treaties, but which are not repeated in the act itself. 
In view of the situation and the several provisions of the act, there 
rnay be good ground for holding that only those Indians residing on 
the réservation when the act of 1882 (22 Stat. 341) was adopted, and 
tlieir after-born children, are or can become entitled to allotments 
under its provisions; but, whatever may be the true construction of 
the act in this particular, there seems to be no ground for holding that 
the act intended to exclude from its benefits any Indians of the 
Omaha tribe residing on the réservation at the date of the act. It 
is admitted that the complainant was in fact a résident of the réser- 
vation in 1882, when the act of August 7th of that year was approved, 
and, if he was an Indian of the Omaha tribe, then it must be held 
that he cornes within the class of persons entitled to allotments in 
severalty under the act in question. 

It is admitted that complainant is of mixed blood, being one-eighth 
Indian; that he was educated as an Indian, at the expense of the 
United States, at the school maintained at Hampton, Va.; and that 
since the year 1880 he has resided upon the réservation, and, under 
thèse facts, he must be held to be an "Indian," in the sensé in which 
that term is used in the act of 1882 (22 Stat. 341). The fact that 
in blood he is but one-eighth an Indian cannot outweigh the other 
admitted facts, showing that he has been recognized to be an Indian 
of the Omaha tribe by the United States, and has always maintained 
his tribal relations with the Omahas. 

It is further urged in argument that, in construing the act of 1882 
(22 Stat. 341), the land department has uniformly held that the flfth 
section of the act of 1882 related back to the treaty of 1865, the sole 
purpose being to secure to the Indians a more perf ect and satisfactory 
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title tOrtteir iij^iyiçiualiiolj^iiigs; andth^t, asthe treaty of 1865 pro- 
vidèd thât the àllotmèp^s in severalty were to be inade "to, the mem- 
bers of tlie''trllipe, including their half or mixed blôod relatives now 
reyidiiig, -with 'them," tHe samé limitation must be read into tlie act 
of 188Ï (22 'Ëi0. S4I).,, As î^Iready .^'tfltéd, tbis. limited view of the 
purposé of tbç act of, 1882 is not sustçunable, and it cannot be held 
that oiily th'ose pergons rèsiding on the réservation in 1865 are enti- 
tle;4 to the bénefits of the àct of 1882 (22 Stat. 341). / 

It'is.fùrther urged jn argument thattjië father of complainant and 
his^grandmotherobtaiiied allotments in sçverçilty of lands in Nemaha 
cbuntji • ' Under the profisions of tbè treaty of "july 15, .1830 (7 Stat. 
328-3âP), by convention -between tbe Omaha and other Indian tribes 
aiid the United gtates, a large tract of coùntry m Nebraslta Itnown as 
tté "I^ehiaha Eeservatiôa" was set apart for the accomiQodation, use, 
and benefit of the mixed blopds of thé named tribes, and it is contended 
thât, bécause of thèse alleged allotments to the fatber and grand- 
mlothëi- of coinplainant, the latter is barred of anv right to an allot- 
rrif^ii,t,,;under ;t|ie act:Of 18$2 (22 Stat. 341). It is not claimed that 
any allotment of land in tlié Nemaha réservation has ever been made 
to'tbe, complainant,, sa tbat the case dpes. not présent,, the question 
wiietiiër a perron .wlio bçs had an allptinent in the one réservation can 
deniand a second allô tmént in the other. 

Thès'complainant's right, if anv he bas, to an allotment under the 
act of 1882 (22 Stat"34i), is not.inherited from bis father or other 
ancëètpTS. If it exists, it is because lie is an Indian of the Omaha 
tribë res;iding on the Ômiata réservation, It is a personal right, con- 
ferred pn him by reasoii or his being an Indian of the Omaha tribe. 
If complainant possesses the right, to, ai^ allôîment, this right never 
bèlon^éd to his father or any other of hig aiiçestors, but it is con- 
f errèd upon him by the açt of congress because he is an Indian of the 
Omaha tribe. The complainant is not seeking in this proceeding to 
assert à right to any property hereiofore owned by his ancestors. 
Heis'asserting' a right tù' an allotment! in severalty ont of promises 
belongiïig in common to the Omaha tribë of Indians, and he bases 
his claini upon the provisions of the act of congress of 1882 (22 Stat. 
341), "Wliich act was pàssed for the benefit of the. Omaha tribe of 
Indians then rèsiding upon the réservation. Under the averments of 
fact in the bill containëd, it must beheld that tiie. complainant is an 
Indian of the Omaha tribe, ànd that he was, when the act of 1882 
(22 Stat. 341) was adopîfedj; and stillis, a résident npon the réserva- 
tion. If thèse averments are true, thén complainant shows himself 
entitleçl'tp tliç beneûts,pif the act, aiid to an allotnierit in severalty, 
in accqVdance wîtli thé terms of tbe act. f Ije demurrer to the 
amendëd bill is thereforte overruled,j iivith leaye to défendant, if so 
advisèd, to answer the bill by the Augtist rule day. , • , 
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MABTET V. QUINE. 
(Circuit Court, D. Oregon. July 8, 1899.) 

1. JURISDICTION OF FEDERAL CODllTS — AMOUNT IN CONTROVEKSY. 

It is sufficient to sustain the jurisdiction of a circuit court, wliere the 
requisite jurisdictioual facts are shown by the coiuplaint, tliat it does net 
at any time tliereafter satisfactorily appear to tlie court tliat tlie suit does 
not really and substantially involve the jurlsdictional amount. 
3. Same. 

A suit to enjoin the défendant from destroying a fluine where it crossed 
his land involves the value of the flume as an entirety, and where such 
value is admitted to be $2,000, and it is further admitted that défendant 
had, prior to the suit, partially destroyed the flume on his land, rendering 
its repair necessary, damages for which injury the plaintiff might recover 
in the suit, the jurisdictional amount .satisfactorily appears. 

3. EqUITY— SUBMISSION OF CAUSE— RiGHT OF ReARGUMENT. 

Where a cause has been fully argued and submitted on ail the questions 
Involved, and the court enters an order of dismissal for want of juris- 
diction, which order it aftervvards sets aside, the défendant is not entitled 
to reargue the case upon the other questions involved. 

4, RiGHT OF Way oveh Pubuo Lakds. 

Where an appropriation of a right of way for a flume, such as congress 
has authorized upon unoccupied public land, is made upon granted, but 
unearned, railroad land, and subsequently the land so occupied is forfeited 
to the governmeut, the appropriation is effective, so far as the govern- 
mentis coneerned; and' ajiomesteader, whose settleirient was begun be- 
fore the forfeiture, but subséquent to the location and construction of the 
flume, takes subject to the burden of such flume. 

On Pétition for Eeliearing. For former opinion, see 93 Fed. 347. 

BELLINGrER; District Judge. In tliis suit the plaintiff seeks to 
enjoin the défendant ' from tearing down and destroying a certain 
flume, constructed and in opération prior to the commission by the 
défendant of the acts cdinplained of, across the premises of the de- 
fendant, and usèd in connection with certain water rights and with 
the carrying on of the lumber business owned and carried on by the 
plaintiff and her lessees. The case was heard upon ail questions in- 
volved, and thereafter the court dismissed the complaint for want of 
jurisdiction, upon the ground tiiat it did not appear from the évidence 
tliat the amount in controversy was of a value exceeding |2,000. Up- 
on pétition for a reliearing this order was set aside, the court being of 
the opinioti that the order of dismissal was erroneous, and that the 
court was not without jurisdiction; and thereupon, and upon con- 
sidération of the other questions involved, a decree was rendered in 
favor of the plaintiff, as prayed for, perpetually enjoining the défend- 
ant from the commission of the acts complained of. Tlie défendant 
files his pétition asking for a rehearing. Upon this pétition the de- 
fendant seeks a re-examination of the question of jurisdiction, and 
renews his contention that the complainant failed to introduce testi- 
mony tending to prove the présent value of the flume, or the matters 
in controversy, and asks that an opportunity be given to the défend- 
ant to présent to the court the state of the testimony and of the au- 
thorities upon this issue. Tlie pétition for a rehearing makes the 
further point that the défendant was denied leave by the court, upon 
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the hearing of the motion for a prelimiDary injunction, to amend his 
answer so as to admit proof that the land in question was within the 
grant to the Northern Pacific Railroad Company at tlie time plaintiff's 
grantors entered upon the same and constructed their iiume, and the 
filrther point that the act of forfeiture of the railroad grant provides 
that the qualifled homesteaders upon the land at the date of the for- 
feiture for six months thereafter should hâve the exclusive riglit to 
enter the land under the homestead laws; the contention as to this 
being, that by this provision the homestead right of Quine, the défend- 
ant, attached prior in law to the time of the location theretofore made, 
and while the land was still côvered by the grant. The rehearing 
is further asked upon the ground that the counsel for the défendant 
understood that this case would not be decided upon the merits with- 
out further hearing, but would be decided simply upon the question 
of jurisdiction; and he therefore pleads surprise, and asks that the 
case be reopened for further arguments as to the other questions, at 
least, decided by the court. 

The question of jurisdiction in this case has been fuUy considered, 
and there is nothing in the authorities cited in this pétition that af- 
fects the conclusion reached on that question. I am satisfled that it 
is enough to sustain the jurisdiction that the complaint shows the 
amount in controversy to exceed in value the sum of |2,000, and that 
the contrary of this does not appear to a légal certainty from the évi- 
dence. In Barry v. Edmunds, 116 U. S. 568, 6 Sup. Gt. 501, it is held 
that the court is not at liberty to dismiss a suit upon his personal 
conviction that the amount involved is less than that required to give 
jurisdiction, unless the facts on which the persuasion is based are such 
as to create a légal certainty of the conclusion based on them. In 
this case there was no personal conviction of the court, from the évi- 
dence in the case, that the amount in controversy was less than the 
jurisdictional amount. The action of the court was based solely upon 
the fact that the évidence failed to establish the allégation of the com- 
plaint as to the value of the subject-matter of the suit. The answer 
admitted the value, up to the amount of $2,000; and there was testi- 
mony tending to show that the property in controversy, together with 
other property, had been sold previously for the sum of |8,000. There 
is therefore no inference in this case that the amount stated in the 
déclaration was merely colorable. The suit is to restrain the com- 
mission of a tort, and is therefore one where exemplary damages 
might be allowed ; so that, in any view of it, it is not a case where a rule 
of law fixes the limit of a possible recovery. The same doctrine is 
laid down in the case of Wetmore v. Rymer,'^169 U. S. 115, 18 Sup. Ct. 
293. For the défendant, the cases of Oleson v. Eailroad Co., 44 Fed. 
2, and Cameron v. U. S., 146 U. S. 535, 13 Sup. Ct. 184, are cited. 
Neither of thèse cases has any bearing on the conclusion hère 
reached. The case of Oleson v. Eailroad Co., was a suit for an in- 
junction to restrain the opération by the défendant of a certain rail- 
road, alleged to bave been unlawfully constructed on a public highway. 
The case was presented for the complainant upon the assumption that 
the value of the railroad (which was alleged to be of the value of 
$6,000) was the amount in dispute. But the court held otherwise. It 
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was not the value of the railroad, but the value of the use of the road, 
which the plaintifE sought to enjoin, by the défendant, who was operat- 
ing the railway as a lessee, that constituted the thing in controversy. 
So, too, of the case of Cameron v. U. S., which was a proceeding to 
conipel the défendant to abate a wire f ence with which he had inclosed 
800 acres of the public lands of the United States, as alleged in the 
complaint, without title or claim or color of title thereto. In this 
case the value of the land was not the measure of the amount involved 
in the controversy. The value of the color of title to the property, 
"which is hardly capable of pecuniary estimation," and, if otherwise, 
of which there was no évidence of value in the case, constituted the 
subject-matter of the suit. This question is very fully considered in 
the case of the Bank of Arapahoe v. David Bradley & Co., 19 C. G. A. 
206, 72 Fed. 867. The décision of thèse cases is upon the statute of 
1875, which provides: 

"That if, in any suit commenced in a circuit court, • * * It shall appear 
to the satisfaction of eaid circuit court, at any time after such suit has been 
in'ought, * ♦ * that such suit does not really and substantially involve a 
dispute or controversy properly within the jurisdiction of said circuit court, 
* * * the said circuit court shall proceed no further therein, but shall dis- 
miss the suit." 

So that it is enough to sustain the jurisdiction — the jurisdictional 
facts appearing in the complaint — that it does not at any time there- 
after satisfactorily appear to the court that the suit does not really 
and substantially involve the jurisdictional amount. But in this case 
the jurisdiction need not dépend upon this principle, although its ap- 
plication is décisive of the question. The answer admits that the 
flume in question is of the value of $2,000, and this value is one of the 
things involved hère. If the défendant is permitted to destroy this 
flume where it crosses his land, the flume property as a whole is 
destroyed, and the plaintifE suffers loss in the amount of its value. 
But it is also claimed that the act of the défendant in breaking down 
and destroying the flume makes it necessary for the plaintifE to go 
to great expense in making repairs. The answer allèges the fact to 
be that such repairs can be made for $10. This is an admission of 
damages made necessary by the repairs required, in addition to the 
value of the flume, of at least that amount ; and in this suit the court 
might award such damages to the plaintifE, as well as exemplary 
damages, either of which would make the amount in controversy above 
12,000. 

As to the claim made by the défendant in this pétition, that he 
has been surprised in the décision of the court without further argu- 
ment, it is enough to say that ail questions involved were argued 
at length, and fully presented, with a view and in the expectation 
that the court would consider them. The fact that the bill was dis- 
missed for want of jurisdiction, and this order of dismissal after- 
■wards set aside, does not make it necessary that the other questions 
presented in the case, and not passed upon, should be reargued. 
There is no room for surprise to the défendant in the fact that he 
has not been allowed an opportunity to argue thèse same questions 
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over agftin.: Moreover, the pétition for rehearing présents nothing 
not already considered by the eonrt. > 

As to the point that the Court refused leave to amend, so as to 
enable the défendant to proye;that the land in question was covered 
by the Northern Pacific, Eailroadgrant, it is enough to say that this 
question is wholly immaterial; ;That fact is conceded, and the court 
takes account of it in the conclusion reached upon the merits. It 
doeS not fllter the case that the- actof congress gires homesteaders 
an exclusive right, for six months after the forfeiture, to enter the 
forfeited lands under the homestead laws. This is a mère préfér- 
ence. It in no wise affects the title taken by the homesteader, and 
does not enlarge bis rights over what they would hâve been without 
this préférence. As between the défendant and another seeking title 
under the homestead laws of the United StateSj the statute would 
opéra te to give the défendant the better right; Neifher this stat- 
ute, nor the fact of the prier grant to the Northern Pacilic, ean aflect 
the fact that Quine, the défendant, takes his title from the govern- 
menf . After the forfeiture, the title to this land was reinvested in 
the govërnment, and passed from the government to Quine, and lie 
toôk thïs title subject tO thé location of the plaintifPs flume under 
the acts of congress. Tliere is an express réservation in the patent 
to the défendant, whioh shows that it was mot the purpose of congress 
to eonvey any right inconsistent with that h«ld under such a loca- 
tion. This land was liable to the imposition of; this burden, while 
the title wàs in the government, and sq of any right' în the govern- 
ment at ' tbe time the flume was built. ' Tke raiïroad i company did not 
complain, and the government could not, Éime what was done was 
in conlormity with public polîcy and was authorized by law. In 
short, the title and ail rights and interests Mating to this land were 
either in the raiïroad eompan^ or ip the government when the flume 
was built, and the appropriation was acquiesced in by the former, 
and exp«efesly authorized by the latter. The location and construc- 
tion of this flume upon granted lands of the railway company, with 
the acquiëscence of that company, was not unlawful, so far as the 
governnieaï :was concerned.' The latter expressly; authorized this 
very thing as to ail unoccupied public; land, and I conelude that any 
location authorized by the government upon the public : domain is as 
effective, 'so;fat* as the government is concerned, when made upon 
lands subject to forfeiture^ as though ithe forfeiture had already taken 
place. The défendant took his homestead with the burden thus cro- 
atedi By -thé terms ofthis patent his> title was made "subject to any 
vested' andiiacerued water rights for minlng^ agricultural, manufac- 
turing or othei" purposes, and rights to dltches usçdîn connection with 
such water 1 rights, asumay be recognized :by the local customs," etc.; 
and go.taJiiilg;ihe acquiesced in the opération of the flume in question 
over his land for some s,even years from thé date of his patent, and 
then coqimitted the acts eomplained of in retaliation for a grievance 
growing outi of another transaction whichhe claims to haVe suffered. 
The pétition f ot a rehearing is denied. , : : 
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LINKSWILER v. SCHNEIDER et al. 
(Circuit Court, N. D. lowa, W. D. July 3, 1899.) 

1. jurisdtction of federal courts— suit to determine rigiits in public 
Lakds. 

A suit to détermine conflicting claims to tlie riglit of entry of public 
lands is one arising under the laws of the United States, and a fédéral 
court has iurisdiction witliout regard to the citizensliip of the parties.i 

3. PoBLic Lands— RiGilT to Entry— Kevibw dp Decisiok of Land Depart- 
ment. 

Under Act Jlareh 3, 1887 (24 Stat. 556, § 4), which provides that pur- 
chasers in good faith from a railroad company of lands which hâve been 
erroneously eertifjed or pàtented under a grant, if citizens of the United 
States, shall be entitled to such land, and which commits the détermination 
of the question of thelr good faith to the land department, the flnding of 
such department in favor of the good faith of a purchaser will not be dis- 
turbed, unless clearly shown to hâve beén based on an erroneous con- 
struction of the law.2 

3. Same— Raimoad Gisants— Rights of Purchaser on Forpeitdrb of Qrant. 
The fact that, at the time a contràct was made for the purchase of land 
from a railroad company, its road was not completed, and its grant not 
fully eamed, though it was built beyond the point where the land was 
situated, and tliat it was subsequently determined that the land purchased 
did not pass to the company, because it had previousiy received and disposed 
of as much in quantity aS it had earned, cannot cliarge the purchaser with 
Imowledge of facts which would, as a matter of law, afiEect the good faith 
of hls purchase. 

On Demurrer to Bill. 

Ai P, Lowry and C. P. Bowman, for compkinant, 
E. E. Evans and W. P. Jewett, for défendant?. 

SHIRAS, District Judge. The gênerai purpose of the Mil herein 
âled is to obtain a decree adjudging that the complainant is en- 
titled to enter as a homestead, under the laws of the United States, 
the N. W. i of section 5, township 95 N. of range 42 W. of the flfth 
P. M., situated in O'Brien county, lowa; it being averred in the bill 
that the land department, wrongfullj', unlawfully, and against the 
claim and protest of complainant, issued a patent to the land, under 
date of August 5, 1898, to the défendant John Schneider. Accord- 
ing to the ayerments of the bill, thèse premises formed part of the 
land granted by congress, under date ôf May 12, 1864, to the state 
of lowa, to aid in the construction of a line of railway from Sioux 
City to the Minnesota state line, but the title to which ultimately 
reverted to the United States, by reason of the failure of the Sioux 
City & St. Paul Railroad Company to fully complète the line to 
Sioux City; the same having in fact been built from the Minnesota 
line to Lemars, lowa, and no further. Based upon the failure to 
construct the railway from Lemars to Sioux City, and under the 

1 As to fédéral questions and jurisdiction of United States courts generally, 
see note to Bailey v. Mosher, 11 0. 0. A. 308. 

2 As ta review of décisions of land department, see note to Hartman v. War- 
ren, 22 C. C. A. 38, and Carson City Gold & Silver Min. Co. v. North Star Min. 
Co,, 28 0. C. A. 344. 
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provisions of the act of congress of March 3, 1887 (24 Stat. 556), the 
United States flled a bill in tiis court for the adjustment of the 
grant, which resulted in a decree in favor of the government (4S 
Fed. 617) ; and on aJppeal to the suprême court the decree was afflrm- 
ed, under date of October 21,: 1895, — the court going very fully into 
the facts, and setting forth the same in the opinion therein flled. 
Siotii City & St. P. E. Co. y. U. S., 159 U. S. 349, 16 Sup. Ct. 17. 
The outcome of this litigation, so far as it aiïects the land involved 
in the présent controversy, was to flnally décide that the railway 
Company and the state of lowa had not eamed the land, and the 
same therefore reverted to the United States. Thereupon, in 1896, 
the complainant herein endeavpred to make entry thereof as a home- 
stead under the laws of the tXnited States, but his application was 
flnally refused by the land department, after a fuU hearing upon the 
facts and the law, on the ground that John Schneider, one of the 
défendants, had beèn in the actual and open possession of the prom- 
ises slnce 1883, under a purchase made by him of the lànd from the 
Sioux City & St. Paul Railway Company, having expended money 
and labor in the érection of a house and other improvements upon 
the premises; that he was a purchaser thereof in good faith, and 
therefore, under the provisions of section 4 of the act of congress of 
March 3, 1^87, was eptitled to a préférence in the entry of the land. 
To reverse this décision of the land department the présent bill was 
flled, which sets forth in détail the history of the title to the land, 
and also the full proceedings had in the land department over the 
contest between the complainant and the défendant Schneider touch- 
ing the right of entry of the land as a homestead, and which, as 
already stated, resulted in favor of Schneider, to whom the patent 
was issued. 

To this bill a demurrer is interposed, and in support of it the 
contention is made that this court is without jurisdiction, because 
thé suit' is between citizens of the same state, and it is not averred in 
the bill that the premises in dispute exceed in value the sum of 
|2,000. In the concluding paragraph of the bill it is averred that 
the value of the land is |8,O00, for which sum judgment is prayed, 
and it therefore suflBciently appears that the amount in controversy 
exceeds $2,000; and, as the complainant bases his right of action 
solely on the provisions of the laws of the United States regulat- 
ing homestead entries upon the public land. it is clear that the con- 
troversy is, one arising under the laws of the United States, over 
which this court, under the provisions of the judiciary act of August 
13, 1888, has jurisdiction, irrespective of the citizenship of the liti- 
gants. 

In further support of the demurrer it is contended that the bill 
is without eqility, in that it fails to show any error of law inhering 
in the action of the land department in overruling the claim of com- 
plainant to be allowed to enter the land in dispute as a homestead, 
and in içsutng the patent to the défendant. By section 4 of the act 
of March 3, 1887 (24 Stat. 556), it is expressly provided that, in 
the readjustment of the grants under that act, purchasers in good 
faith from the railway companies of any lands erroneously certifled 
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or patented by the United States shall be entitled to the land so 
purchased, upon proof of such purchase at the proper land office 
within such. time and under such rules as may be prescribed by the 
secretary of the interior. Under the authority of this section, the 
land department heard the contest made by complainant over the 
right of Schneider to hold the land as a purchaser in good faith from 
the railway company; found, nnder the évidence, that he was a 
purchaser in good faith; and awarded him a patent for the land. 
It is not charged in the bill that, in carrying on this contest or in 
making proof therein before the land department, Schneider commit- 
ted any fraud upon the départaient; and, therefore, under the set- 
tled mie, the complainant, to justify an interférence by the court 
with the décision reached in the land department, must show that 
some error of law inheres in the décision of the department. John- 
son V. Towsley, 13 Wall. 72; Shepley v. Cowan, 91 U. S. 330; Moore 
T. Robbins, 96 U. S. 530; Quinby v. Conlan, 104 U. S. 4^. In the 
case last cited it is said by the suprême court "that the misconstruc- 
tion of the law by the offlcers of the department which will authorize 
the interférence of the court must be clearly manifest, and not al- 
leged upon a possible ânding of the facts from the évidence différent 
from that reached by them." Under the provisions of section 4 of 
the act of 1887, above cited, it cannot be questioned that it was the 
duty of the department to hear and détermine the f act whether 
Schneider was or not a purchaser in good faith from the railway 
company; and, if it was found that he was a purchaser in good faith, 
then it was clearly the duty of the department to issue a patent for 
the land to him. According to the averments of the bill, the com- 
plainant made his application to enter the land in the land office at 
Des Moines on the 18th day of Pebruary, 1896 ; and it is open to him 
to claim that his rights are not affected by the adoption of the act 
of congress of March 2, 1896 (29 Stat. 42), which extends and régu- 
lâtes the time within which suits to vacate and annul uneamed 
grants of land may be brought under the provisions of the act of 
March 3, 1887, which déclares that "no patent to any lands held by 
a bona flide purchaser shall be vacated or annulled, but the right and 
title of such purchaser is hereby conflrmed." But, admitting this to 
be true, the adoption of this provision, which is also contained in 
the act of 1887, clearly demonstrates that congress did not intend 
that persons who in good faith had bought lands from the railway 
companies should be deprived thereof through the opération of pro- 
ceedings brought by the United States to readjust thèse land grants, 
and to recover from the companies lands which they had failed to 
earn. If Schneider was in fact a purchaser of the lands in good faith, 
then, under the provisions of the act of 1887 and of 1896, he is en- 
titled to the land, not because he did, in law, obtain a good title from 
the railway company, but because, in good faith, he made the purchase 
in the belief that he would in due season obtain a valid title. The 
détermination of the question, in this class of cases, of whether a 
purchaser bought his land in good faith, so largely dépends upon 
the facts proven by the évidence, that it is very questionable whether 
the décision of the land department in favor of the good faith of a 
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pùl-chasèr can be re-examined bf a court The igeneral rule is that, 
in itjhe absence !of fraud or mistake, tbe finlings of the department 
upon thé màtters of fact involtëd' in a contest OTer entries of the 
public lands are conclusive, and évery reason exièts -Why this rule 
should be enforced in cases of the class now before the court. It 
certainly mùfit be held in thèse cases that the ânding of the land 
department in'favor of the gôod faith of the purchaser will not be 
disturbed'orset âside unless it is cléûrly shown that the flnding was 
based upon some construction of the law that cannot be sustained. 

The location of the land in dispute is witbin the limlt of the 
grant, and is opposite td the liûe as consthicted between the Min- 
nesota staté'line and Lemars. The "fact that when Schneider made 
his contract of purchasé with thè ràilway company the road had 
not beenbuilt between Lemars and iSioux City, and through the lapse 
of time the railway company had lost the right to earn the lands 
which woUld'have become its property had the road from Lemars to 
Sioux City been constructed in ffiCCordance with the terms of the 
grant, and '■ the further fact that the législature of lowa, by an act 
approved March 16, 1882, had resumed ail unearned lands pertaining 
to this grant, do not show that '■■ Schneider was not acting in good 
faith in contracting with the ràilway company. Assuming that it 
must be hèld that he had knbwlèdge of the fact that the railway 
company had not completed the line of road frooi Lemars to Sioux 
City and had therefore lost the right to the lands it would hâve 
earned by the 'construction of this part of the line, this. would not 
charge him with knowledge of any facts tending to show that the 
land he was contracting about had not been earned by the company. 
The question of the total number of acres which the company could 
hold under the grant and the location thereof was not finally de- 
termined until the décision of the suprême court was announced, in 
1895, in the case of Sioux City & St: P. R. Co. v. U. S., 159 U. S. 
349, 16 Sup. et. 17; it being said in the course of the opinion that: 

"Under this yjew, it is unnecessary to Inquire whether the particular lands 
hère in dispute shonld not hâve been assigned to tbe company, rather tlian 
other lands, containibg a like number of acres, that were in fact transferred 
to it, and which cannot novs' he recovered by the United States, by reason of 
their having been disposed of by the company. If the company has received 
as much in quantity as should hâve been awarded to it, a court of equity will 
not recognize its claim to more, in whatever shape the clalm is presented." 

Thus, it appears that the question of whether the premises in dis- 
pute, as a strict matter of law, were not earned by the company, 
has never been decided; but the right of the company to assert a 
claiin to the O'Brién county lands, including the premises in dispute 
in this suit, was denied on the ground that, as the company had in 
fact received in quantity ail the lands it had earned, the company 
would not be héard to assert its légal claim to the lands in question. 
To charge Schneider with being a pùrchaser ih bad faith, it is neces- 
sary to hold that, When he made hiS purchasé from thè railway com- 
pany, he oUght to hâve foreseen the oUtcome of litigation between 
the United States atid the railway company, whieh hdd not thén been 
eommencéd, ané which resulted in a décision whiéh holds, not that 
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the Company did not earn the lands in question, and would not be 
entitléd to them by a strict legâî construction of the act of congress 
making thé grant, but that as the compaûy did not build the entire 
line of road contemplated in the grant, and as it had in fact received 
the f ull numbèr of acres it had eamed, à court of equity would not 
permit the company to show that, as a matter of law, it had become 
entitléd to the lands in O'Brien county. There iâ nothing, therefore, 
in the mattërs set forth in the bill and exhibits thereto, -Which justi- 
fies the holding, as a matter of law, that Schneider wàs not acting 
in good faith when he contracted witii the railway company for the 
purchase of thé land. 

But it is further contended on behalf of complainant that because 
Schneider, after he had made the contract of purchase, entered into 
a contract with the railway company to the effect that if the suprême 
court should flnally décide adversely to the right of the railway com- 
pany to hold the lands under the grant, then Schneider would surren- 
' der his contract of purchase to the company upon payment to him by 
the company of ail money received from him, this must be held 
to prove the bad faith of Schneider in originally entering into the 
contract of purchase. The assertion of such a contention surely 
shows the straits to which complainant is driven in his effort to 
make out this charge otbad ;faith on part of Schneider. This agree- 
ment, if it had been fully carried ont and performed (which is not 
chargea in the bill), would only hâve had the effect to settle the ques- 
tion of damages as between the railway company and Schneider, 
but it would not in any way affect the right of the latter to seeure 
the title of the land jfrom the United States under the provisions of 
the acts of 1887 and 1896. Tiiere is nothing, therefore, to be found 
in the allégations of the bill which tends to support, as a matter of 
law, the charge of bad faith alleged against the défendant Schneider 
in entering into the contract of purchase with the railway company. 
The évidence shows that, in reliance upon this contract, Schneider 
has paid to the railway company several hundred dollars, — ^having 
bound himself to pay in ail the sum of $2,275,— ^and has spent sevéral 
hundred dollars, and years of time and labor, in making a home upon 
the pi'emisés, and thàt he has paid the taxes assessed upon thé prom- 
ises ever since his purchase. Thèse facts not only justify, but de- 
mand, the flnding that Schneider was and is a purchaser of thèse 
premises in good faith, within the meaning of the act of 1887, which 
déclares that the title of such a purchaser must be held good, al- 
though that^of the railway company may be held invalid and void. 
It must be kèpt in mind that this case is not oné wherein an actual, 
subsisting title in one person is soiight to be defeated by the asser- 
tion ôf a claim based on a purchase made in good faith for a valu- 
able considération; that is, a purchase made of an apparent title 
by one who is ignorant of the existence of an adverse claim. The 
complainant herein has full knowledge of the fabts, and he is seeking', 
through the f orms of law, to seeure to himself the lands in question, 
with ail the added value given thereto by the time, money, and 
labor of the défendant Schneider, on the ground that, as between 
the défendant and the United States, it must be held that Schneider 
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was not: acting in good faitli in making the contract of purchase 
from.ljip rail:vyay company. The question of the good faith of Schnei- 
der has been heard and detennined by the tribunal upon which the 
act of 1887 çonferred the jurisdiction to settle that question, and 
there is nothing recited in the bill herein filed which would justify 
tîie court in sètting aside the conclusion and judgment of the land 
deparlinfint upon the issue thus properly submitted to it for décision. 
The demurrer to the bill must therefore be sustained on the ground 
that the complainant's case is whoUy without law or equity to support 
it, and the entry ordered is that the demurrer is sustained, and the 
bill is dismissed on tbe merits, at the cost of complainant. 



BBDPOHD QUARRIES CO. v. THOMLINSOX et al. 
(Circuit C!ourt of Appeals, Seventh Circuit. June 6, 1899.) 

î ■ No. 558. ; : 

1. Equity Jurisdictiotî—Remedy at Law— Administration. 

Ordinarily a bill in equity will not lie to compel personal représenta- 
tives to satisfy a debt of thelr décèdent, since tlie remedy at law is 
adéquate. 
3. Fédéral and State Courts— Jukisdiction — Administration. 

Such a bill will not lie in a fédéral court for the further reason that 
in gênerai the administration of the estâtes of deceased persons is left 
to the local law. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Sherley Schooler, for appellant. 
Jesse H. McOulloch, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNH, District Judge. This is a suit in equity brought by tbe 
Bedf ord Quarries Company, a corporation of Indiana, against Joseph 
Thomlinson, as executor, and Sarah Thomlinson, executrix, of the 
ïaet will, and testament of John Thomlinson, deceased, residing at 
Chicago, lu., to require the défendants to satisfy a debt of |3,554.74 
and interest owing by the décèdent in his lifetime to complainants 
for stone delirered to him upon certain contracts for that purpoee. 
After setting out the contract for the delivery of the stftne on board 
the cars, thje delivery thereof by the complainants, the amounts paid 
by the deceased, and the daim for balance due, the bill sets forth that 
during the lifetime of the décèdent complainants had frequently re- 
quested payment of the demand, and that after his death, November 
10, 1897, ànd eince the défendants came into possession of his eetate, 
they had requested the said executors to make some provision for 
the payment of said indebtedness out of the f unds of the estate 
in their hands, but that défendants hâve been heedless of such re- 
quests, and that their acts and omissions tend to the manifest wrong 
of the complainants. Thèse are, in substance, ail the fàcts set forth 
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by the bill of complaint. There was a gênerai demurrer to the bill, 
and the court below dismissed the bill for want of equity. It must 
be conceded that the bill Is'yery meager in its allégations of fact 
to bring the case within any principle of equity cognizance. There 
are two well-settled principles of jurisprudence which the bill seems 
in the main to ignore: The one is that equity will not afford relief 
where there is a full and ample remedy at law. The other is that 
in gênerai the administration of the estâtes of deceased persone is 
left to the local law. There are no facts alleged to take the case 
from the opération of either of thèse well-settled principles of juris- 
prudence. The bill, no doubt, states a good cause of action at law 
against the décèdent, and this is ail. Ko reason is given why equity 
should take cognizance of the case. For aught that appears, the 
complainants hâve an adéquate remedy at law for the collection of 
their debt. There are no allégations tending to show fraud or con- 
cealment on the part of the executors, or misappropriation of prop- 
erty, making a bill for discovery necessarj'. There is no showing 
that the executors had qualified or entered upon the duties of their 
office, that the will had been proven, or that the time had corne when 
the executors had any power or authority to act. For ail that ap- 
pears, the executors may hâve taken possession of the property merely 
to préserve it until the will should be proven, and the executors 
should qualify and enter upon the discharge of their duties, in which 
event they would hâve no authority or power to pay debts. The bill 
allèges that the executors had property enough in their hands to pay 
complainants' debt, but fails to allège that there were not other 
debts to be paid, or, if there were, that there was property enough 
to pay ail the debts in full. What right would the executors hâve to 
pay the complainants' claim in advance of any marshaling of the 
debts and assets of the estate, that it might be seen whether the 
creditors could ail be paid in full? It is alleged that the will pro- 
vided for the payment of debts. But that would not authorize the 
payment in full of debts as they are demanded, without some account 
being made of the condition of the estate, to see whether ail cred- 
itors could be paid in full. If such a proceeding as this were allow- 
able, any estate, however eolvent under the usual prudent and or- 
derly management which obtains in probate courts, might be ruined 
by an accumulation of bills in equity. If one creditor may thus pur- 
sue the estate, ail may. A nonresident would hâve no advantage 
over résident creditors, and ail might go into equity with their suits, 
and embarrass and overwhelm the estate with costs before time 
could be had to marshal the debts and assets. If such a bill as this 
could be maintained, there is no reason why the equity jurisdiction 
of the court might not draw to itself the entire administration of 
the estâtes of deceased persons, thus taking it out of the hands of 
the courts of probate, where it has generally been so well and eco- 
nomically administered in this country under local law. There is 
nothing in this bill to show that if the complainants, at the proper 
time, had flled their claim in the probate court, it would not, in 
due course of the administration of the estate, hâve been paid. If 
the claim so flled were disputed, they would, being nonresidents of the 
95 F.— 14 
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stàte, bè efltitîecL to tKeir action at law in the Uiiited States circuit 
court to estabtisli their claim. But, when eo established, it should 
be flled with the ôtlier claims against the estate, and take its place 
on equal terme with thiem. îonley v. Lavender, 21 Wall. 276 ; 
Williamfi V. Beneditet, 8 How. 107i^ 

In Yonlèy v. làvender the suprême court lays down the raie as 
folio ws : 

"Where a statiite of a stâte places the whole estate— real and Personal— of 
a décèdent witliin the custody of the probate court of the county, so that the 
assets may be fairly and equltably dlstrlbuted among credltors, wlthout distinc- 
tion, as to whether résident or nonresident, a nonresident • créditer may get a 
judgment in a fédéral court against the résident executor or administrator, and 
eome in on the estate aecording to the law of the state for such payment as 
that law, marshaiUng the rights of creditors, awards to debtors of Its class. But 
he cannot, b«eause he has obtained;a judgment In the: fédéral court, Issue an 
exécution, and take precedence of other creditors who hâve no right to sue in 
the fédéral courts." 

Chancellor Kent stàtes the rule correctly, but somewhat mildly, in 

McÇay Y. Gre^n^ 8 Johns. Ch. 56, as follows: 

"I lîoubt whether a creditor ought to come into this: court, in an ordinary 
case, and without some spécial cause, to collect his debt from an executor or 
administrator. It, would seem not to be enough to state that he is a simple- 
contract creditor, for this -«'Otild invite, ail suits against executors in this court. 
The ordinary and proper, as wôll as cheàper and ea^ier, remedy, is at law." 

; The suprpjtnei court çf IfeiK Ilampshire, in Walker v. Cheeyer, 35 
N. H. 345, iayS'down a sjmilàr rule, as foUows:, 

, "Under the Kiigllsh praetice, cpurts of equity assume a very gênerai juris- 
diction over cases of administi'fitjoîl, ffom the fact that the courts of compion 
law atid eeciesiàstltal courts 'ik thaf country are held not to hâve powers adé- 
quate to give iêfCèétual relief. 'Thifejurisdiction is said to hâve been founded 
upon the prlncjple that it is theiduty of the court to enforce the exécution of 
trusts. But 1^ hasalso been sajdj that other groupds exist, such as the neces- 
sity of taking. acç;ounts and compelling a discovery. With us.there is no ne- 
cessitj'tor assùmlng such gênerai jùrlsdiction in eqUlty tip6n this subject. Our 
statutes providihgf'ior the sèttferùent and distribution ^bf' 'estâtes in most cases 
glve ample powers to the courts s of probate and of côiûmon law to enforce ail 
nee(>ful remédies to secure the rights of ail parties, atid,. so far as the statutes 
rnay apply in the settlenientof, estâtes, they taise from chancery its jurlsdlçtlon." 

In the statei'Of^IllinoiS) where this suit was brought, the statute 
givea thC' administration ' M estâtes of deoeased persons to the pro- 
bate courts of the several cbunties. And it iS well settled by the 
décision of the suprême courte of that state that à court of equity 
will not exercise jurisdiction; over such e&tates by entertaining pro- 
ceedings against an administrator or executor^ èxcept in extraordi- 
nary cases, where some spécial reason is shown why there is not a 
complète and ample remedy at law. Preeland t. Dazey, 25 Hl. 294, 
297; Heustis v. Johnson, 84!II1. 61; Winslowvi Leland, 128 111. 304, 
340, 21N. E. 588; Shepard a^. Speer, 140 111. 288^ 246, 29 N. >E. 718 ; 
Duval V. Duval, 153 ïll. 49, 53, 38 Ni E. 944; Gmin t. Kennedy, 85 
m. 340; Harding v. Shepard, 107 Dl. 264, 273 ; Blanchard v. William- 
son, 70 m. 647, 651; Harris v. Douglas, 64 111. 466, 468, 469; Arm- 
strong V. Cooper, 11 111. 561, 562; Haies v. Holland, 92 El. 494, 497, 
498; Goodman v. Kopperly 169 HL 136, 48 N. E. 172; 

In Haies v. Holland, 92 111. 494, there was a bill in equity similar 
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to this brought by a créditer against the heirs and administrators. 
The court, jn deciding the case, say: 

"The main question in tliis case is whether chaneery will take jurisdiction 
to allow a clalni, for that is tlie effect of the relief souglit, The statute has pre- 
scribed a simple, expeditious, and inexpensive mode of presenting and allowing 
claims against estâtes in the probate court. The remedy thus given to creditors 
is ample and complète in ail ordinary cases. Hère was a simple légal claim,— 
a del)t due by note, and susceptible of proof, and free from ail équitable compli- 
cations. If equity may take jurisdiotion to hear proof and allow sueh a claim, 
then it is difflcult to conceive a claim so purely légal in its nature that a bill 
might not be maintained to establish it and to control its administration. It 
never eould hâve been intended by the gênerai àssembly that every person hav- 
Ing a note, account, or other légal demand should hâve the right to resort to 
the expensive course of filing a bill for the simple purpose of probating the 
claim; and, if one such claim may be thus prpbated, ail may, and estâtes con- 
sumed in the payment of costs of litigation. To so hold would be to defeat the 
statute prescribing the mode of settling estâtes, and to render the probate court 
useless, and substitute a différent mode of adjusting estâtes from that cstab- 
lished and required by the gênerai àssembly. See Blanchard v. Williamson, 70 
111. 647. It is true that there may be isolated cases where a claim against an 
estate is équitable, or is so entangled that a court of law is unable to investi- 
gate and establish it for allowance against the estate, and the intervention of 
chaneery may become neceSsary for the adjustmènt of such claims. But sueh 
cases are rare and of an extraordinary eharacter. * * * It surely will not 
be eontended that any créditer may file a bill on a purely légal demand against 
an estate for allowance and administration, and thus remove the settlement of 
the entire estate from the probate court, where thé statute has placed it. To 
administer the assets of the estate for the satisfaction of one claim would ne- 
cessitate the settlement of the entire estate. To order the payment would re- 
quire an Investigation of the condition of the estate, the claims allowed and 
preferred against it, and the situation and condition of the assets and the ao- 
counts of the exécuter or administrator. The chancellor surely has no such 
power, and, until required by législative enaciment, it cannot be sanctioned." 

The subject is fully dealt with by the United States suprême court 
in Board of Public Works v. Columbia Collège, 17 Wall. 521, in a 
very able opinion by Mr. Justice Pields, in the manner following: 

"The jurisdiction of a court of equity to reach the property of a debtor justly 
apphcable to the payment of his debts, eveu when there is no spécifie lien on 
the property, is undoubted. It is a very ancient jurisdiction, but for its exercise 
the debt must be ciéar and undisputed, and there must exist some spécial clr- 
cumstanees requiring the interposition of the court to obtain possession of and 
apply the property. Unless the suit relates to the estate of a deceased person, 
the debt must be established by some Judicîal proceeding, and it must generally 
be shown that légal means for its collection hâve been exhausted. « * * 
1 lie rule requiring the existence of spécial circumstauces bringing the case under 
some recognized head of equity jurisdiction should not only be insisted upon 
with rigor whenever the propertj' sought to be reached constitutes, as hère, 
assets of a deceased debtor which hâve already been subject to administration 
and distribution; but some satisfactory excuse should be given for the f allure 
of the créditer to présent his claim, in the mode prescribed by law, to the rep- 
résentative of the estate, before distribution. Williams v. Gibbes, 17 How. 
239, 254, 255; Pharis v. Leachman, 20 Ala. 0(52. In England courts of chan- 
eery took jurisdiction of bills against executors and administrators for discovery 
iiud accounts of assets, and to reach property applicable to the payment of the 
debts of deceased persons not merely from their gênerai authority over trustées 
iind trusts, but from the imperfect and defective power of the ecclesiastical 
court. It was sufticient that a debt existed against the estate of a décèdent, 
Sind that there was property which should be applied to its payment, to justify 
ihe interposition of the court. * * * In this country there are spécial courts, 
established in ail' the states, liaving jurisdiction over the estâtes of deceased per- 
sons, called 'Probate Courts,' 'Orphans' Courts,' or 'Surroigate Courts,' possess- 
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îng, wltb respect to Personal assets, nearly ail the powers fonnerly exerclsed by 
the coBrt of chancery ànd the ecclesïasUcal courts of England. They are au- 
thorized to collect the assets of the deceased, to allow claims, to direct thelr pay- 
ment and the distribution of the property to legatees or other parties entitled, 
and generally to do everything essentlal to the final settlement of the affairs of ■ 
the deceased and the claims of credltors agalnst the estate. There Is a spécial 
court of this klnd In thls District, called the 'Orphans' Court,' which was com- 
pétent to allow the complainant's demand, but the demand was never presented 
to it for allowance. That court could hâve directed the appUcation of the as- 
sets of the estate, if a demand had been ailowed, or, if rejected, had been estab- 
lished by légal proceedings." 

Tliese cases are décisive of the one at bar, and the decree of the 
circuit court dispiiesing the bill is afQrmed. 



CRIDER V, SHELBT. 

(Circuit Court, D. Indiana. July 1, 1899.) 

No. 9,713. 

1. PnOMiBSORT Notes— Validitt— Note Payable after Death of Maeer. 

An instrument in the fona of an ordinary promissory note is not testai 
mentary in character, nor is it rendered Invalid as a note because the date 
of payment is a specifled length of time after the death of the maker. 

i. JURISDtCTION OP FEDBBAt COURTS^SOIÏS AQAINST ESTATES OF DECEDBNTS— 

State Statutbs. 

ïhe courts of the United States hâve jurisdiction to entertain sults on 
claims against estâtes of decedents, brought against the exécuter or admin- . 
istra^or, where the amount in controversy is sufBcient, and the requisite 
diversity of citizenship appears ; and such jurisdiction cannot be afEected 
by a State statute requiring claims to be flled In a particular court.^ 

On Demurrer to Complaint» 

Jaques & Jaques and Edenharter & MuU, for plàintifC. 
Burke & Warrum, for défendants. 

BAJÇEE, District Judge. This is an action at law, brought by the 
plaintiff, a citizen of the state of lowa, against Samuel N. Shelby, 
spécial administrator of the estate of Noble Warrum, deceased, a 
citizen of the state of Indiana, upon an instrument in writing in the 
words and figures foUowing: , 

"Ottumwa, lowa. Sept. 22, 1873. 

"Sixty days after my death I bind myself by thèse présents to pay to Mary 
E. Crider, wife of John J. Crider, the svim of eighteen thousand and five hun- 
dred dollars, with six per cent, interest after January Ist, 1880. Said amount 
I hereby direct my administrators and executors to pay in good eurrent money 
of the United States. For value received. 

"Witness my hand and seal, day and date above written. 

"Attest: W. S. English. Noble Warrum. 

"Joseph Gray." 

The défendant bas flled a demurrer to the complaint for want of 
facts, ànd in argument assigns two grounds why the complaint should 
be adjudged insufiQcient. 

lAs to jurisdiction of fédéral courts In probate mattera, ses note to Barling 
T. Bank, 1 C. C. A. 513. 
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It is flrst contended that the instrument is not a promissory note, 
but is an attempt to make a testamentary disposition of property, and 
is destitute of légal efflcacy as the foundation of a cause of action. 
I cannot concur in this view. There is no attempt to make a testa- 
mentary disposition of property, for the instrument contains no pro- 
visions resembling those of a will. It is an absolute promise to pay 
money. It differs from an ordinary promissory note in the single 
particular that it fixes the time of payment at a period subséquent 
to the promisor's death. It is nerertheless a promise to pay money 
absolutely, and at ail events, to a person named, and at a time cer- 
tain, because that is certain which may be rendered certain; and it 
has, therefore, every essential feature of a promissory note. Ail the 
modem authorities agrée that such instruments as the one in ques- 
tion are to be deemed promissory notes of the persons by whom they 
are executed. The text writers and adjudications supporting this 
view are too numerous for citation. 

It is next insisted that the demurrer ought to be sustained because 
this court is without jurisdiction for the reason that the statute of 
this state requires that ail claims against the estati ^ of decedents 
shall be âled with the clerk of the court having jurijdiction of the 
administration of the estate. This proposition has been often as- 
serted, and has been as often denied by the courts of the United 
States. It is ârmly settled by the décisions of this court, as well as 
by the décisions of the suprême court of the United States, that the 
jurisdiction of the courts of the United States cannot be impaired by 
the lavFS of the states which prescribe particular modes of redress 
in their courts, or which regulate the distribution of judicial power. 
The question hère made was made in the cases of Hess v. Reynolds, 
113 U. S. 73, 5 Sup. et. 377, and Clark v. Bever, 139 U. S. 96, 11 Sup. 
et. 468, and was decided adversely to the party assailing the jurisdic- 
tion of the courts of the United States. In each case it was decided 
that the courts of the United States had jurisdiction to entertain 
suits upon claims against the estâtes of decedents brought against 
executors and administrators, where the requisite diversity of citizen- 
ship existed, and the amount in controversy was sufiQcient to give the 
court jurisdiction. 

For the foregoing reasons, the demurrer to the complaint must be 
overruled, to which the défendant excepta. 



TELLOW ASTER MIN. & MILL. 00. t. WINCHELL et aL 

(Circuit Court, S. D. California. June 12, 1899.) 

No. 776. 

MinehaIj Lands— Suit to Establish Adverse Claim — Jueisdictiow — Amount 
Involvbd. 

In a suit brought In a circuit court, under Eev. St. S 2326, by an adverse 
claimant to establish his right of possession to a mining claim, It Is es- 
sential that the bill should show the value of the property in controversy 
to be sufflcient to brlng the suit wlthin the requirements of the gênerai 
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• statuie preScWbiiig thé jmisaiettéli bf- the ^ éouTt. It ie bettfer pîactice, àlBo, 
to sfiow afflrmatlvely in tbe;bill; whetlier tbe grwad In controversy is a 
Iode or plaiGçr. clalm. i , ^ ■. '• i. ■ i , ,. 

On Demùrriér io Bill. ' ; , 

White^^ Mpnroe and J. S. Cliapman, fpr complainant. 

Nathan if^^wby, for jdefen<i^ts. , . , 

ROSS, Circuit Judge. /The fact that this suit was t^rought under 
and by virtue of section 2326 oi the Kevised fetatutesof, the United 
States does.not, I thinlt, exempt the complainant from the neçessity 
of showing tljat the value of the property in controversy is suificient 
to bring it within the requirement of the gênerai stature prescribing 
the jurisdiçtion. of the ci,rcuit courts bf the United Siates. Mining 
Co. V. Butter, 31 C. C. A. 223, 87 Fed". 801; Ohambers v. Harrington, 
111 U. S. 350, 4 Sup. a. 428; Strasjtmrger t. Beech«r, 44 Fed. 213; 
Burke v. Concentrating Co., 46 Fed, (}44. Wliether necessary or not, 
I think it is also better, in order tQ save aioy question in regard to the 
matter, that the bill show affirmatively, and not by/inference only, 
whether the ground in controversy between the partiies is a Iode or 
placer claim. An order willbe entered sustaining.the demurrer, with 
leave to the complainant to amend the l^i^Uwitbin the usual time, if it 
shall be 80 advised. 



ANGLE et al. v. CHICAGO, P. & S. KY. CO. et al. ; 

(Çircniit Ooui% W/ 1). Wisconsln. July 21, i^^^^^ 

FEDERAL COlJÉTS— RULES OF DECISION— OPIUIOÎT OF StjPREMTB CoURT AS PREC- 
EDENT, r , , ■ : , ... ;,, ..r. , ,. 

Where the questions arising in a suit jn a circuit court are the same 
as those involved in a suit lietVFeen other parties whieh has heen de- 
termlned by the suprême court, and thfe évidence material to such ques- 
tions is substantially the; sajrje, thç décision of the suprême court, while 
it does not render the questions res judicata, constitutes a précèdent which 
should be foUowed by, the Inferior court. 

This was a suit in equity, in the nature of a crédit ors' bill, broùght 
by Sarah B. Angle, administratrix, and Thomas M. Nelson, administra- 
tor, of the estate of H. G. Aûgle, decea^éd, against the Chicago, Port- 
age & Superior Eailway Company, the Chicago, St. Paul, Minneapolis 
& Omaha Eailway Company, and the Farmers' Loan & Trust Com- 
pany. On final hearing. 

Burr W. Jones and F. J. Lamb, for complainants, 
Thomas H. Wilson, for défendants., , 

BUNN, District Judge. It has not been, and is not now, my pur- 
pose to Write an opinion ,iO;this case, but only to indicate very briefly, 
and in a gênerai way, tlië conclusions reached, with the grounds on 
which they are based. Each party on the hearing having indicated 
a purpose of taking an appeal in the event of ah adverse décision by 
this çouït, the case, yhenitgoesup, )yîll, stand fpr hearing de tjovo 
in the appellàté court upon ïtie same allégations and the same évidence 
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as it stands hère, so that the décision hère will be bnt preliminary to 
a final hearing in the court of appeals. Nevertheless, the case has 
been argued with ail the fuUness that it could be if this was the court 
of last resort. Fully two weeks were consumed by oral argument of 
counsel on the hearing, and elaborate briefs hâve been prèpared and 
filed since. This court has endeavored to give the case ail the atten- 
tion which its importance demanda. The litigation has been in this 
court and the suprême court, in some form, for 10 or 12 years, and 
this is the final hearing, so far as this court is concerned, upon the 
equity side. The conclusion which the court has reached is that the 
bill of complaint must be dismissed for want of equity, on the ground, 
generally stated, that the allégations of the bill are not supported 
by the évidence. The case was first heard before Mr. Justice Harlan, 
on the circuit, upon gênerai demurrer to the bill, and the demurrer 
sustained and the bill dismissed. 39 Fed. 912. An appeal was 
taken from that décision to the suprême court of the United States, 
and was decided by that court on January 4, 1894. By a carefui opin- 
ion, prèpared by Mr. Justice Brewer, the décision of the circuit court 
was reyersed, and the allégations of the bill held to be suflicient to 
constitute a good cause in equity. The case is reported in 151 U. S. 
1, 14 Sup. Ot- 240. It is claimed by plaintiffs' counsel that this déci- 
sion constitutes, in an important sensé, the law of this case, and so it 
does; but only to this extent: that, if the allégations of the biU are 
fairly supported by the évidence, there should be a decree for the 
plaintiffs. Since that case was in the suprême court, another case 
in equity has been decided there, to wit, the case of Farmers' Loan 
& Trust Co. V. Same Défendants, decided on May 4, 1896, and re- 
ported in 163 U. S. 31, 16 Sup. Ot 917. That was a suit brought 
by the bondholdiers of the Portage & Superior Company, seeking to 
hâve their claim declared a lien upon the lands taken away from that 
Company on account of a failure to perform the conditions of the 
grant, and çonferred upon the Omaha Company. That case was also 
heard by Mr. Justice Harlan,; at the circuit, upon the merits, and 
the bill dismissed for want of equity. See his opinion in 39 Fed. 
143. Thefacts in i;his case are fully stated by Mr. Justice Harlan in 
his opinion, a^dalso by Mr. Justice Brewer in the same case, and 
in this case on appeal in the suprême court, so that it seems quite 
unnecessary to restate them bere. H. G. Angle, the husband of this 
plaintiff, made a contraçt with what is in this case called the Portage 
Company, in August, 1881, for the grading of the 65 miles of its road 
(being the land-grant portion thereof) from a point between town- 
ships 25 and 31 to the west end of Lake Superior. In 1887, the Com- 
pany having failed, the plaintiff, as Angle's administratrix, obtained 
a judgment in this court upon that contraçt for work done, and for 
damages and costs, in the sujn of $205,883.19. The judgment not 
beIng satisfled, this suit was brought, in the nature of a creditors' 
bill, against the Omah^ Kailway Company, to hâve the judgment 
declared a lien upon the land-grant lands which the législature by 
the acts qf 1882 and 1883 had taken away from the Portage Com- 
pany and çonferred upon the Pmaha Company, which had built the 
road, on the ground that those acte were unconstitutional and void, 
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because of fraud and wrongdoing committed by the officers of that 
Company in obtaining the grant, in getting control of andwrecking the 
Pojftage Company, and depriving it of the opportunity and rigbt to 
earu' tbe lands under the grant to that company; alleging that the 
Omaha Company, on account of such wrongful acts, became and is a 
trustée; Of the lands, ex maleflcio, for the créditer s of the Portage 
Company. The nature and purpose of the suit brought by the trus- 
tée of lie bondholders, as creditors of the Portage Company, were 
the same as in this, — ^to reach the land-grant lands in the hands of the 
Omaha Company, and hâve that company declared a trustée of the 
lands for thé beneflt of the bondholders. The material allégations 
of that bill are substantially the same as those of the bill in this case. 
If the proof is the same, — and it is claimed by counsel for défendant 
that it is, — then the décision of the suprême court dismissing the bill 
is an authority for this case in this court, not on the ground that it 
is stare decisis, because the parties are not the same, but as a précè- 
dent by the highest court, which is binding upon an inferior court 
of the same jurisdiction. The allégations of the bill and the issue 
being the same, if the évidence in support of the bill is àlso the same, 
or substantially the same, the décision would constitute a précèdent 
or ruie which I think would be binding upon this court, though not 
upon the suprême court, if the case should ever get there, I hâve read 
carefuUy ail the évidence in both records, and the best judgment I 
can form is that the testimony, so far as it has a material bearing upon 
the issue, is substantially the same in each case, and that where there 
is a différente, as in the testimony of Porter, Spooner, and Peck, 
that différence makes rather in favor of the défendant than the 
plaintiff. The suprême court in that case held that the allégations of 
the bill were not sùpported by the évidence; that Barnes and Jackson 
had a right to sell the stock standing in Jackson's name; that the 
Omaha Company had a right to buy it, and that in doing so it did no 
wrong, and that it had a right to take the land grant which the légis- 
lature conferred upon it; and that in doing so it committed no wrong. 
It is insisted by counsel that the case at bar should be heard and 
decided as though the sb-called "ï^ond Case" had never been heard. 
No doubt, it is to be tried on its ôM'n merits; but thé Bond Case, 
in the circumstances, can hardly be disregarded as a rule and 
précèdent. My opinion is that it should bave very great weight, and 
I conf ess that I àm unable to distinguish it materiaUy from this upon 
any just principle of légal procédure. The prime difflculty in tbis 
case, as in the Bond Case, is that the allégations 6t the bill are not 
sùpported by the evidenca The allégations of fraud anid bribery and 
conspiracy and wrongdoing are fuU and profusé in the bill. I should 
entertain no doubt of their suflficiency as they stand in the bill. But 
it seems to me there is a fatal lack of évidence to support the alléga- 
tions. It is a poor lawyer that, in the privacy of his office, cannot 
flnd langnàge to make a case in equity on paper, — especially as he 
is not tfôùbled with any necessity for verifying the bill upon oath. 
But in légal controversies ît is not at ail uncommon ih(\,t "the success 
and vigôr of the war do not quite corne up to the lof ty and sounding 
phrase Ofthfi manifeste." 
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The évidence, in my judgment, shows that the final coUapse of the 
Portage Company in the winter of 1882 was not caused by any wrong 
committed by Jackson or C. J. Barnes or Porter or Cable or the 
Omaha Company, but by the continued and hopeless insolvency of the 
Portage Company, caused by an inadéquate and irretrievably bad man- 
agement. The sale of the |l,000,000 of Jackson stock and the trans- 
fer of the land grant to the Omaha Company were, it is true, coïnci- 
dent with the final collapse of the Portage Company; but there is no 
reason to believe, from the testimony, that thèse things stood in the 
relation of cause and eiïect to such final collapse. They may with much 
more propriety be said to be an effect or resuit of the gênerai insol- 
vency and total inability of the Portage Company to raise money 
for the accomplishment of such an enterprise. Jackson did not wish 
to sell to the Omaha Company. He had been connected with the 
Portage Company from the beginning as attorney. It was clearly 
for his interest that that company should build the road and earn 
the grant. There is no reason to doubt his good faith when he says 
that he wanted to see the Portage Company succeed, and that he did 
ail he could to that end, and to get that company, or those represent- 
ing it, to take the stock and pay his claim and those of his friends, 
Sloan and Euger. The entire amount of those claims was but |30,000, 
—118,000 to Jackson for légal services, |2,000 to Sloan for légal serv- 
ices, and $10,000 to Ruger for engineering services. If thèse small 
claims could hâve been i)aid, Jackson would hâve had no further 
claim, except two or three thousand dollars for légal services not in- 
cluded in the judgment against the construction company, and which 
he has never yet received. It is very signiflcant that under the man- 
agement of Schofield and Gaylord, with their interminable séries of 
contracts with the investment company and with the "English par- 
ties," so cailed, for the raising of money, the company was in debt 
for everything; that it was unable to pay its attorneys or its en- 
gineers, or the men who were doing the grading. Thèse varions 
agreements without end of words brought no money. There were 
constating agreements and investment contracts in plenty, but no 
investment and no money. Apparently, one leading purpose of thèse 
contracts was to make safe provision for an equal division of the 
profits of the land grant between Gaylord, Schofield, and Barnes, 
by the earlier ones ; and by the later, between Gaylord, Schofield, and 
the investment company. John C. Barnes was one of the original 
promoters until he fell in with Willis Gaylord, who, uniting William 
H. Schofield with him, took the concern out of his hands. He says 
in many places that he had not much to do with it after they came 
in. He had put in some money, — no one knows how much, but about 
ail he had; he thinks, from |100,000 to $200,000; he cannot re- 
member. Gaylord was a mère adventurer, with no money, nor much 
character, whose business, as J. C. Barnes says, seemed to be to 
work such schemes as tbis. Schofield had once had money, but had 
lost it. He could put but little into the enterprise. The land grant 
was an uncertain quantity at that time. It is easy now, after the 
road is built and the lands partly sold, to see that the grant was 
valuable; but Gaylord and Schofield had much difflculty in satisfying 
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the English' parties (Hickson and Meddaugh, the président and at- 
tôrney of the ©rand Trunk, Ldtnitéd, an English corporation) that the 
grant was of much yaliie. They had in their hands a large majority 
of the stock of the Portage Company, amounting to f5.,100,000, which, 
if lawfully issued, as they claimed it Was, wouid give control of the 
eompany. But, to raise money in England, they must issue a pros- 
pectus to advertîse the stock and bonds. Bills had been introduced 
into the législature of Wisconsin in the winter of'l881 forfeiting the 
grant, and conferring it on other companies. Partlj by the efforts of 
Jackson and Sloan thèse bills had been defeated. There was danger, 
amounting almost to a certainty, that other bills would be introduced 
in the winter of 1882. Tiiere was question made as to the value of 
the grant.' 'l^e English parties had been informed that it was not 
as valuable as had been represented by the ôfBcèrS and agents of the 
Portage Company. In England, where people wére'Hiore honest and 
the law more strict than ëlse where, suéh things had to be conducted 
openly and on the square; or the pronioters of the prospectus would 
feiider them^élTes personally liable; This was da:ngérous ground to 
tread. Ail thèse discotlraging things Bnust be plaCéd in the pros- 
pectus or manifeste which was to takè the people's money. But, if 
thèse things were put in, nobody Wôùld buy. There was another 
eontrolling considération: A suggestioii was made when ail the par- 
ties were met in Chicago in January; 1882, that' the Jackson and 
Barnes 11,000,000 of stock constituted a majority of légal stock, with 
whomsoever shoiild own it, because the f 5,100,000 in the hands of the 
English parties had not been legally issiied, under the la:ws of Wis- 
consin, whicHrequired a considération for the issue,— something to 
be paid for it. ït Was ïùerely placed there by Gkylord and Schofield, 
who carriedthê stock as -w^ell as the corporation in their pockets from 
country to «ouûtry, but without considération, except to raise money 
upon whenever they could be sold. It had never been sôld, or any- 
thing paid for it. iVIeddaugh was said to be a compétent man and 
lawyer, and had examined and looked far into the alîairs of the 
Portage Ciiiapany. He claimèd the stock in their hands was legally 
issued. Jackson thOughtotherwisë, àûd said so. - It is now admitted 
that Jackson àa,d the best of the argument, and thathis and Barnes' 
stock wa^ the'only valid stock of any eontrolling; amotint, and the 
far greatei* àïnôunt of the stock in the hands of the English parties 
would not give control of the eompany. When this doubt came to 
the knowledge of Hickson, he refused to'go Oii ^ith the negotiations. 
He had corne to Chicago, where they were to hold a gênerai meeting 
of the Gi-and Trunk ■ olBcers, preparëd to advance |50,000 to the 
Portage Company, prorided he foùnd everything right. But the time 
for the completion of the road éf the Portage Company wàs about 
to expire. A Mil had alreâdy been introduced (or was about to be) 
iii the législature to forfeit the grant, and this, with the doubt as 
to thé validity of the English stock, caused Hickson to withdraw 
from the enterprise. Thèse considérations were qùite as much the 
cause of the collapse of the eompany^ and the cessation of the work, 
as the act of the Omaha Oompany in purchasing the Jackson stock, — 
in my judgment, much moïè so. Negotiations were broken off. Hick- 
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son withdrew, and Gren,r^chofleld went hopae to Kew York two or 
three days before tte contract for the sale of the Jackson stock had 
been perfected, on Jânuàry 19th. Hickson had been offered the 
Jackson stock, but Mu^çd to purchase. John C. Barnes and G. J. 
Barnes coula havé had it, any tinie by paying the sum of $30,000, — 
the amount of Jackson's, Sloan's, and feuger's claims. But they could 
not buy. They had nq mpney. Jackson is arraigned for betraying 
his Company and selling his stock to Cable, who represented the Omaha 
Company. But what could he do? If the company collapsed and the 
grant was taken away, his stock and ail thç stock would be worth- 
less. He had a right^ under thèse ch'cumstances, to secure himself 
and Barnes, Ruger, and Sloan, who with him had stood by the Com- 
pany so long. The légal title was in him, but, after he and Sloan 
and Euger were paid, the balance belonged to the Barnes interest. 
Jackson is also blamed for suggesting to the English parties tbat the 
stock in their hands was not legally issued, because it is said this 
information discouraged the negotiations for the advance of the 
$50,000, though it is conceded that Jackson was right in his opinion, 
and Meddaugh, the English lawyer, was wrong. But why should not 
Jackson express his opinion? Or what reason was there for nursing 
a lie, so long as he knew the stock was not legally issued stock, under 
the laws of the state where he had practiced his profession so many 
years? TJpon a careful considération of the évidence, I am unable to 
flnd anything in the conduct of Jackson to subject him to criticism. 
He had the consent of the two Barneses to sell the stock. Indeed, 
the negotiations for sale and the sale were conducted by Charles J. 
Barnes, the nephew of his uncle, in New York, who had been noti- 
fied, aiid who telegraphed C. J. Barnes to look out for his interests. 
That Jackson and Barnes owned this stock, and had the right to 
sell it; that they were lawfully in possession of it, and had been 
guilty of no wrong in obtàining that possession; and that Porter and 
Cable had the right to purchase f rom them, — seems to me very clear, 
from the évidence. 

It is claimed that it was the sale of this stock that wrecked the 
Portage Company. This is not shpwn to be true, but we will suppose 
that it is. If it was the only validly issued stock, and Barnes and 
Jackson had the right to sell it to protect their own interests, and 
the représentatives of thé Omaha Company had the right to purchase 
it, how could the Omaha Company be made responsible for the con- 
séquences of the transfer? But, in my judgment of the évidence, 
the sale of the Jackson stock is not what wrecked the corporation. 
It was merely a coïncident circumstanee in the final drania, and was 
not the cause. The cause was the weak and vicions management of 
the company, and its utter want of capital and flnancial standing and 
ability. Suppose the $50,000 which Hickson brought to Chicago to 
j)ay over to the company if he found everything ail right had been 
paid. Sloan testifled it would hâve been but a mère drop in the 
bucket, which is, no doubt, true. If the company had not applied it 
to pay for labor and services already performed, it may hâve sufficed 
to continue the work for a few days, perhaps two or three weeks, 
as the évidence shows that the work was costing some $3,000 a day. 
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Wiiat good ground of hope was there tlïat with bills in tlie législature 
to forfeit the grant, witli the Company o'Wing $140,000, and not a mile 
of road compléted after ha ving possession of the grant for eight years, 
more money could hâve been raised to complète the road? Gaylord 
and Schofleld had en tire control of the affairs of thé corporation. 
They had no money and.no crédit, and no sufficient ability to finance 
such an entefprise. The wonder is that the grant had not been taken 
away long before. But the state of Wiseonsin was very indulgent, 
as it always had beèn to railroad corporations to whom it had made 
its grants of land to aid in the construction of thèse great internai 
improvements. This grant was.conferred upon the company in March, 
1874. In the act granting the Jands was this condition: 

"That said company shall construct, complète and put in opération tliat part of 
its said railway above mentioned as soon as a railway shall be constructed and 
put in opération from the said city of Hudson to said point of intersection 
[Superior Junclion] and within flve years from its acceptance of said lands 
as herein provided, and shall also construct and put in opération the railway 
of said company from Genoa northerly at the rate of twenty miles per year." 
Laws 1874, p. 188, § a 

In March, 1878, the state further extended the time three years. 
The company was given abundant time in which to complète the build- 
ing of the road. It is true that some of thèse years covered very 
hard times, but other roads, including the Omaha Company, défend- 
ant, pushed its railroad enterprises in spite of the hard times. There 
is not much need to look about for conspiracy or fraud as a motïve 
force in inducing the législature to take the grant away from the 
Portage Company and confer it upon the défendant. The flnaucing 
of the enterprise under the lead of Barnes, Gaylord, and Schofleld had 
proved a dismal and chronic failure. The Omaha Company was well 
known to the people of the state, and had a good standing and réputa- 
tion for able and efficient management. The same act which granted 
the lands sought to be reached in this case to the Chicago & Northern 
Pacific Air Line Company, which company was afterwards changed 
to the Portage & Superior Company, also granted to the North Wis- 
eonsin Eailway Company, afterwards succeeded and represented by 
the Omaha Company, that part of the congressional grant applicable 
to the land from Hudson, on the St. Croix river, to Bayfield, — a dis- 
tance of about 170 miles. This line was completed by the défend- 
ant company in 1881. The défendant also completed its line from 
Hudson' to and beyond Superior Junction in 1880, and in 1880 and 
1881 had commenced the construction of a road between a point on 
its Bayfield line, near Superior Junction, and Superior City. From 
the expérience the state had had with the défendant company, there 
could be no cause for wonder that the législature should entertain. 
some confidence in its ability to build the road and earn the grant, 
which was what the state, as well as the gênerai government, in con- 
ferring the grant, most wanted. The state, as well as the gênerai 
gov'ernment, wanted the added industries and commercial facilities 
which the building of the road would give. The only fulflllment of 
the original purpose of the grant was to be found in the completion 
of the line of road for the building of which the grant was made. 
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The Omaha Company, upon the passage of the act of February 16, 
1882, proceeded to justify the confidence which had been placed in it 
bj the législature, by building the line of road the same season, and 
without any delay; and the state, by its governor, conveyed to it the 
lands, and the législature, by act of March 7, 1883, conflrmed the 
previous grant. See chapter 29, Laws 1883. The time for flnishing 
the 6S miles from Superior Junction to Superior Cîity under the exten- 
sion granted in 1878 expired on May 5, 1882, while the act taking 
away the grant was passed on February 16th, previous. It is con- 
tended by plaintiff that the conditions of the grant as to the work 
north from Genoa — the company never having completed any part 
of that line as required by the act of 1874, which required 20 miles 
to be completed each year — did not apply to the portion of the grant 
from Superior Junction to Superior City. And on this ground Mr. 
Sloan, one of the attorneys for the company, at the meeting of ail 
the parties in January, 1882, advised the company, when a Mil to 
forfeit the grant was about to be introduced, that, if the bill passed, 
he thought the Portage Company, by going on and completing the line 
by May 5th, could successf uUy resist the taking away of the land grant 
in the courts, on the same ground, I suppose, as is claimed by the 
plaintiff, — ^that the forfeiture impaired the obligation of the contract 
which the Portage Company had with the state, and was therefore 
unconstitutional and void. But it is quite unnecessary to décide this 
contention, as the vital condition of Mr. Sloan's advice (that of going 
on and completing the line by May 5, 1882) was not kept, — no sin- 
gle mile of the line was ever completed; and, as pointed ont by Mr. 
Justice Harlan in his opinion, if the act of February 16, 1882, was 
unconstitutional and void, its passage did not, in a légal sensé, de- 
prive the Portage Company of the right to proceed with the work, 
and to complète the construction by the time required by the act 
of 1878 extending the time; and, this not having been done, it was 
quite compétent for the législature, by the act of March 5, 1883, to 
revoke the grant, and to confer it upon the Omaha Company, which 
it did, — assuming that this purpose was not accomplished by the 
previous act of 1882. 

Since the décision of the suprême court on demurrer in this case, 
the issues are mainly of fact. That is the way the case présents 
itself on this hearing. The important question is whether there is 
any suflBcient évidence to support the allégations of conspiracy and 
fraud contained in the bill. And it seems just as true in this c^se 
as it was in the Bond Case that the allégations of the bill are not 
supported by the évidence. It is as true in this case as it was in 
the Bond Case, with référence to the charge that the Omaha Com- 
pany wrongfully and fraudulently secured, through the action of the 
législature, a transfer of the land grant to itself, that it is sufflcient 
to say there is absolutely no foundation for it in the testimony. It 
does not appear that there was any corruption or attempted corrup- 
tion by the Omaha Company, or any of the members of the législature, 
or other ofiflcials. Everything it did was open and aboveboard. No 
treditor of the Portage Company had any légal or équitable right to 
any portion of those lands, and if the législature had simply revoked 
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tlie grant^ an<^ resumed possession on behajf of |iie state, there would 
be ûp^pMenSe (iif è^ d tMi; 'éiny such. 'creditpr cbuld subject tte 
rlaHdéj'ôif'ànSj' Intérèàt tt^^^ of bis debt. No 

mtire''c|i'ïi'ît''Where tlie state, aqd by the 

same ^Ct' cdriférred iipon anotlïer company. It is just as true in this 
case a^ it Wàs iti the Boiid Case (fdr the issues and the évidence upon 
ail thèse points are' substantiàlly the same) that, "putting the niost 
nnfavorable construction upon tbé testimony, it dpes not seem that 
either Jaclisph^or Barnes can be, condemned for ,auy j^rèa-ch of trust 
or bther obligation to the Portage Company, when, havihg offered 
the stock tothe (jrand Ttunk Cpmpany at the price afterwards paid 
by Oable, and such offer having been declined, they sold it to the 
Omaha Company." As was said fcy the suprême court, "it may be 
that Sctiofleld and Gaylord wëi*e deprived of profits which they ex- 
pected to secure by successfully carrying through the negotiations 
witji thé Grand Trunk Company, but we do not understand that one 
stockhdJder is, by virtue/of his o"jV|nership of stock, bound to continue 
in the holding of it, in order to allow another stockholder to make 
a profit out of négotia,tions pendiflg." Jly own view, as has been 
shown, is that they were not sp deprived of profits' by the action of 
Jackson and Barnes, and thàt thêy can hardly be saiato be depriveà 
of profits ^hich they never earned or merited. It is as true in thiis 
case as in the Bond Case that "Jackson was guilty of no breach of 
trust in selling the, stock; that at belonged, both legally and equitably, 
to J. C. Barnes and hiûiself ; that théy had a full légal and moral right 
to sell it to any one who would pay their price; and it equally fol- 
lows that the Omaha Company apd Cable, in making the purchase, 
were thêmselves guilty of no wrong^*^ 

This côvfers ail the vitar issues in the case. I hâve not, in this 
very çursory opinion, nbticed ail the contentions madeby the plain- 
tiffs' couhsel. It Was not my purpose to do sp. The arguments of 
counsel for plaiiitiff are very full ând able, and woul^, he quite un- 
ans^érable, if thé propf wei'e as fùli and compétent as the briefs of 
counsel. I hâve caref ully conisidered ail the points made, and am 
fully satisfléd to dedde the case upoh the grounds stated, — of a lack 
of propf.. Uo dpubt, some allowance should be made on account of 
the fact that the plaintifE has been obliged to rely largely upon testi- 
mohy drawn from thosç either in the interest of an adverse party, 
or froin those against whpm charges of fraud and conspiracy are 
made in the bilï. But, ail àllpwançes being made that would be proper, 
it is évident that, from whatever source the évidence comes, it should 
be sufiBcient to sustain a cause ôf action in equity. The bill pf com- 
plaint will be djsmissed for want of equity, with costs. 
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BAILBT T. MOSHBR et al 
(Circuit Court, D, Nebraska. June 13, 1899.) 

Rkmovai, of Causes— Ambndmknt by Plaintiff Aftbb Bémakd— Risht to 
Reme-w Application. 

In an action In a state court against offlcers of a national bank, the par- 
ties being cltizens of the same state, défendants flled à pétition and bond 
for removal, on the ground that the action was based on the laws of the 
United States. The application was denled, and, on the filing of the rec- 
ord In the fédéral court, that court sustalned a motion to remand, on the 
ground that plalntlfE's pétition dld not count upon the statute, but upon the 
common law. Subsequently plalntifE amended hls pleadlng by addlng 
allégations showing that he In fact relled on a violation by défendants of 
thelr duty as offlcers of the bank. Défendants answered, challenging the 
Jurlsdlction of the state court on the ground that the cause had been re- 
moved. On the maklng of a second amendment by plâlntîff, and wlthln 
the time allowed for pleadlng thereto, défendants filed a second petltldn 
for removal. Beld, that the rlght of removal was not lost by the lapse of 
tlme since the flrst application, nor was It waived by falling to file a re- 
newed application on the making of the flrst amendment, since the flrst 
pétition which remained on file In the case became effective as soon as It 
appeared of record that the cause was removable. 

On Motion to Remand. 

Biggs & Thomas and L. C. Burr, for plaintiff. 

J. W. Deweese and Charles O. Whedon, for défendants. 

SHIRAS, District Judge. This action was originally bronght in 
the district court of Seward county, Neb., and on the 29th of Mareh, 
1895, the défendants filed a pétition for a removal of the case into thia 
court on the ground that the cause of action was based upon or grew 
eut of the laws of the United States, in that the défendants were pro- 
ceeded against as ofiQcers and directors of the Capital National 
Bank for derelictions In their duty in that capacity. The state court 
refused to grant an order of removal, and thereupon the défendants 
procured a transcript of the case, and flled the same in this court, 
wherein a motion to remand was made by plaintiff, and, upon con- 
sidération, was by this court sustained. Bailey v. Mosher, 74 Fed. 15. 

The principal ground for this ruling was that the plaintiff's pétition 
counted on the common-law liability of the défendants, and not upon 
a violation of any duty imposed by the national banking act. On May 
8, 1897, the plaintiff flled an amended pétition in the state court, in 
which it is set forth that the défendants were the ofiScers and directors 
of the Capital National Bank; that, as such directors and ofiûicers of 
said bank, it became and was the duty of the défendants, and each 
of them, under the law as well as the by-laws of the bank, to actively 
and actually manage and superintend the business thereof; and the 
pétition then sets forth the particulars in which it is claimed that the 
défendants violated their duty, and thereby caused injury to the 
plaintiff. To this amended pétition the défendants flled answers, 
wherein, among other matters, they averred that the state court wa» 
without jurisdiction, in that the case had been removed into the fédér- 
al court. On the 6th day of March, 1899, the plaintiff obtained leave 
to amend the amended pétition by interlineation thereon, the défend- 
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ants being ruled to plead thereto within 30 days thereafter. On 
March ISth the plaintiff, by interlineation, awended his pétition by 
averring that tbe défendants, on, prior, and subséquent to the 9th 
day of Decembér, 1892, acted as the directors and officers of tli^ 
Gawital lîational Bank, and as such directors and ofiQcers had the fu!l 
control.and management of said bank; that, actîng as such directors 
and ofiBcèrs, it became and was the duty of the défendants, under the 
law as well as the by-laws of the said bank, to actively manage and 
superiaténd the business of thè same; and thenfollow the allégations 
of négligence ând misfeasanee, upon which the right of recovery is 
based. Within the time flxed by the order of court for pleading to 
the amended pétition, the défendants flled a second pétition for a re- 
moval 0:f the case to the fédéral court, on the ground that it now ap- 
peared updn the record that plaintiff's cause of action was based upon 
the national banking act; thus showing that the case was removable, 
even though the parties were citizen» of the same state, because the 
case was one arising under the laws of the United States. The tran- 
script Kaving been duly flled in this court, the plaintiff now moves 
for ah order remanding the case ta the state court, and thus arises 
the question whether this court can rightfully take jurisdiction under 
the circumstances above stated. 

When the case was flrst before the court, the défendants then stren- 
uously urged that, in fact, the case was one based upon an alleged 
violation of the duties imposed upon the défendant by the national 
banking act; but the court held that, as the pétition was then worded, 
it appeared to be based upon the common law, and not upon an alleged 
violation of a duty imposed by the national banking act, and therefore 
the case must be remanded to the state court, as the parties plaintiff 
and défendant were citizens of the same state. By the amendments 
subsequently flled to his pétition in the state court, it was made 
clearly to appear that in fact the plaintiff did base his action upon 
the provisions of the; banking act, and, as soon as the plaintiff's plead- 
ings made this fact manifest, it was then made to appear that the case 
was one rehlovable to this court, as it involved a sum in excess of 
$2,000, and arose under the laws of the TTnited States. The case did 
not become removable until the plaintiff, by his amendment of the 
pétition, had based his right of action on the act of congress; and it 
is now settled by the ruling of the suprême court in Power s v. Eail- 
way Co., 169 U. S. 92, 18 Sup. Ct. 264, that the right of removal in 
cases of this eharacter is not lost because of the lapse of time since 
the flling of the original pétition, but may be availed of whenevet the 
plaintiff, by amending his pétition, créâtes the right of removal by 
changing his action from one based upon the common law to one based 
upon, or arising under,: the provisions of some act of congress. The 
record shows that when the plaintiiï flled his flrst amended pétition, 
which for the flrst time disclosed the fact that plaintiff purposed to 
rely upon alleged- violations of the duties imposed by the banking act 
upon- the def**idants as ofBcers and directors of a national bank, the 
défendants inthieir answer called the attention of the state court to 
Ihe facfcthàt; dts Jurisdiction had been terminated by opération of the 
pétition for- removal, setting forth the facts with respect thereto, and, 
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upon the flling of the second amendment, the défendants again peti- 
tioned for a removal of the case. Tlie order remanding the case at 
the former term was not based upon any defects in the pétition for 
removal, but solely upon the ground that the plaintiff's pétition did 
not count upon the banking act. The pétition for removal was not 
dismissed or in any way eliminated from the record in the state court, 
but remained part thereof, and, when the case became a removable one 
by the amendments flled by plaintiff to his pétition, the défendants 
could rely on the pétition for removal as the basis of their right to re- 
move the case, so long as they did not, by action on their own part, 
waive such right, or estop themselves from relying on the same. The 
record shov^'S that, when the first amended pétition was ûled by plain- 
tiff, the défendants pleaded that the case had been removed into the 
fédéral court by opération of the pétition for removal, then on file, 
and when the second amendment was filed by plaintiff the défendants 
renewed their application by flling a second pétition, and thus clearly 
showed that they did not yield to the jurisdiction of the state court, 
nor waive their right to a removal of the. case into the fédéral court. 
It is urged on behalf of plaintiff that, when the flrst amended pétition 
was filed, the right of removal, if it exists at ail, was then made to 
appear on the face of the record, and that the défendants hâve lost 
the right to remove the case, because they did not then file a second 
pétition for removal. As already stated, the original pétition for 
removal formed part of the record in the state court (Powers v. Eail- 
way Co., 169 U. S. 92-101, 18 Sup. Ct. 264), and it had never been dis- 
missed or held to be insuflficient in form, and therefore the défendants 
could rely thereon, as the basis of their claim, that the case was re- 
movable, and, by the avennents found in the answers flled to the 
amended pétition, the défendants called the attention of the state 
court to the fact that the record, as it then stood, showed that the case 
was a removable one, and that its jurisdiction had terminated. 

The facts appearing on the face of the record justify the conclusion 
that the plaintiff framed the original pétition in such form as to pre- 
vent a removal of the case into the fédéral court on the ground that it 
was not made to appear that his action was based upon a law of the 
United States, but, after the case had been remanded for that reason, 
he amended his pétition, and by the amendment clearly showed that in 
fact he based his right of action upon the duties imposed by the 
national banking act upon the officers and directors of national banks ; 
thus showing that, in truth, the case was one removable into the féd- 
éral court. Having, by his own conduct, caused the delay in the 
enforcement of the right of removal, it is not open to him to now com- 
plain of the fact that this court lias delay ed action in taking jurisdic- 
tion over the case; for, as is said by the suprême court in Powers v. 
Eailway Co., 169 U. S. 92-100, 18 Sup. Ct. 267: 

"The reasonable construction of the act of congress, and the only one which 
wlU prevent the right of removal, to which the statute déclares the party to 
be entitled, from being defeated hy circumstances whoUy beyond his control, is 
to hold that the incidental provisions as to the time must, when necessary to 
carry out the purpose of the statute, yield to the principal enactment as to 
the right." 

95 F.-15 
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Under this ruling of the suprême court, it would hâve been open to 
thé défendants to hâve flied a pétition for removal for the first time 
when the plaintiff, by amending his pétition, made it to appear that 
the case was one arising under the laws of the United States, and cer- 
tainly the right of the défendants was not lost because the pétition 
for removal had been flled at an earliçr day. It became operative 
just as soon as the record was amended in the state court so as to 
show that the case was a removable one, and there is nothing in the 
record which would justify the court in holding that the défendants 
had waived the right to remove the case. The motion to remand is 
therefore overruled. 



UNITED STATES v. 6AY (two cases). 

(CSrcuJt Court of Appeals, Seventh Circuit June 6, 1899.) 

Nos. 512, 613. 

iMMiaBATION— CONTHACT LABOK LaWS. 

Act Feb. 26, 1885 (23 Stat c. 164) whIch makes It unlawful to assist the 
Importation or migration of any alien or foreigner under any contract or 
agreeinent "to perform labor or service of any kind," was Intended to pro- 
hlbit the importation of foreigners under contract to perform unskilled 
manual labor, and, belng highly pénal In its provisions, is to be conflned 
in its construction and application to the eflCecting of such purpose. An 
Individual agreement to employ a foreigner, résident In another country, 
as a draper, wlndow dresser, and dry-gOods clerk in a store in the TJnited 
States, and, as a part of hls compensation, to refund to hlm the cost of his 
passage to this country, Is not wlthln the splrlt of the statute, and does not 
subject the employer to the penalty thereby imposed.i^ 

In Error to the Circuit CSourt of the United States for the District 
of Indiana. i 

Jesse J. M, La Follette, for plaintiff in error. 
Ferdinand Winter, for défendant in error. 

Before WOODS and JENiCmS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. Thèse two cases are identical in their 
facts, and were heard and submitted together as one case. The 
actions are brought to recover the penalty of $1,000 under the act of 
congress of February 26, 1885 (23 Stat. 332, c. 164). The first section 
of the act reads as follows: 

"That from and after the passage of this act It shall be unlawful for any per- 
son, Company, partnèrship, or corporation, in any manner whatsoever, to prepay 
the transportation, or in any way assist or encourage the importation or 
migration of any allen or aliens, any foreigner or foreigners, Into the United 
States, its territo'ries, or the District of Columbia, under contract or agreement, 
paroi or spécial, express or Implied, made previous to the importation or migra- 
tion of such allen or aliens, foreigner or foreigners, to perform labor or service 
of any kind in the United States, Its terrltorles, or the District of Columbia," 

The plaintiff, in its amended complaint in No. 512, allèges: That 
the défendant, on the 20th day of July, 1893, did assist, encourage, 

1 As to importation of contract labor, see note to U. S. v. Edgar, 1 0. C. A. 52. 
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and solicit the importation anâ migration of a certain alien and for- 
eigner into the United States, to wit, one James H. Ferguson, then a 
native of Scotland, and a subject of the queen of Great Britain and 
Ireland, for the pnrpose of performing manual labor as a draper, win- 
dow dresser, and dry-goods clerk in the United States, under agree- 
ment made by the défendant with him prior to his migration. That 
to induce said Ferguson to migrate to this country the défendant 
caused an advertisement to appear in the Glasgow Herald, in sub- 
stance as f ollows, to wit : "Drapers wanted for a large house abroad. 
Apply Mr. Gay, Central Station Hôtel, after 7 o'clock Thursday even- 
ing." That, in answer to said advertisement, Ferguson appeared at 
said Central Station Hôtel, and met défendant, who represented to 
him that he, said Gay, represented the Syndicate Trading Company, 
of the city of New York, and that said company desired drapers to 
work in the United States, to wit, in the city of New York, and that 
they would receive wages from Î12 to |14 per week for work. That 
défendant agreed with Ferguson that if he would go to the United 
States and work for said company as a draper, window dresser, and 
dry-goods clerk he should receive the sum of |14 per week, and, in 
addition, his passage money and cost of transportation from Scotland 
to New York would be refunded to him when he began work. That 
Ferguson, relying upon said promise, migrated to the United States 
for the purpose of fulfilling said agreement. There is no allégation 
that he ever was employed by any one, or did any work in the United 
States, or that his passage money was ever refunded. A gênerai de- 
murrer to the complaint was sustained by the court below, and the 
action dismissed, and the case brought to this court by writ of error. 

Several questions were discussed on the hearing, but there is only 
one that we think it necessary to consider. The opinion of the court 
below, printed in the record, shows that the principal ground on which 
the action was dismissed was that a draper, window dresser, and dry- 
goods clerk did not corne within the prohibition of the statute. The 
court says, in its opinion: 

"The statute In question is liighly pénal, and must be so construed as to bring 
witliin its condemnation only tliose wlio are shown by the direct and positive 
averments in the déclaration to be embraced within the terms of the law. It 
will not be so construed as to include cases which, although within the letter, 
are not within the spirit of the law. It must be construed in the liglit of the evil 
which it was intended to remedy, which, as is well known, was the importation 
of manual laborers, imder contract previously entered into, at ratos of wages 
with which our own laboring classes could not compete wlthout eompelling them 
to submit to conditions of life to which they were unaccustomed. [Citing au- 
thorities.] It is well settled by thèse and other cases that the statute must be 
construed as limited to cases where the assisted immigrant was brought into 
this countrv under a contract to perform 'manual labor or service.' " U. S. v. 
Gay, 80 Fed. 254. 

We are of the opinion that this ruling is correct, in view of the 
préviens construction placed upon the statute by the suprême court 
in Church of the Holy Trinity v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 
and U. S. v. Laws, 163 U. S. 258, 16 Sup. Ct. 998. Mr. Justice Brown, 
as district judge in Michigan, had already in U. S. v. Cralg, 28 Fed. 
795, given the motive and history of this aet, and the situation which 
called for it, as f ollows: 
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"The motives and history of the act are matters of common knowledge. Tt 
had become the practice for large capltallsts of thls country to contract with 
thelr agents abroad for the shlpment of great numbers of an ignorant and servile 
class iôf foreign laborers, under contracts by which the employer agreed, upoii 
the one hand, to prepay their passage, while, upon the other hand, the laborers 
agreed to work after thelr arrivai for a certain time at a low rate of wages. 
The effect of thls was to break down the labor market, and to reduce other 
laborers engaged In like occupations to the level of the asslsted immigrant. The 
evll finally became so flagrant that an appeal was made to congress for the 
passage of the act in question, the design of which vras to raise the standard 
of foreign Immigrants, and to discountenance the migration of those who had 
not sulfieient means in thelr own hands, or those of thelr frlends, to pay their 
passage." 

This language is quoted by the suprême court in its opinion by Mr. 
Justice Brewer with approval in Church of tlie Holy Trinity v. \j. 
S., supra, and a construction is given to the statute which accords 
with the évident purpose of the law, and the mischief it was intend- 
ed to remedy. The history of its passage through congress is given, 
which shows clearly that congrees never intended to include in the act 
ekilled labor of any kind. The conclusion of the court is that the 
title of the act, the evil which was intended to be remedied, the cir- 
cumstances surrounding the appeal to congress, the reports of the 
committee of the house and senate, ail concur in aifirming that the 
intent of congress was simply to stay the influx of cheap unskilled 
labor. The report of the committee having the bill in charge in the 
house contains this signiflcant language, showing the mischief it was 
intended to remedy: 

"It seeks to restrain and prohlbit the immigration or importation of laborers 
who would never hâve seen our shores but for the inducements and allurements 
of men whose only object is to obtain labor at the lowest possible rate, regard- 
less of the social and material well-being of our own cltizens, and regardless of 
the evll conséquences which resuit to American laborers from such immigra- 
tion. This class of immigrants care nothing about our institutions, and in many 
instances never even heard of them. They are men whose passage is paid by 
the Importera. They corne hère under contract to labor for a certain number of 
years. They are Ignorant of our social condition, and, that they may remain 
so, they are Isolated, and prevented from comlng into contact with Americans. 
They are generally from the lowest social stratum, and live upon the coarsest 
food, and in hovels of a character before imknown to American workmen. 
They, as a rule, do not become citlzens, and are certainly not a désirable acqui- 
sition to the body politic. The inévitable tendency of their présence among us 
is to dégrade American labor, and to- reduce It to the level of the imported 
pauper labor." 

The report of the senate committee on éducation and labor is 
equally signiflcant, as follows: 

"The gênerai faets and considérations which induce the committee to recom- 
mend the passage of thls bill are set forth in the report of the committee of the 
house. The committee report the bill back without amendment, although there 
are certain features thereof which might weU be changed or modlfied, in the 
hope that the bill may not fail of passage during the présent session. Espe- 
clally would the committee hâve otherwise recommended amendments, substi- 
tuting for the expression 'labor and service' whenever it occurs in the body of 
the bill the words 'manual labor' or 'manual service,' as suffielently broad to 
accomplish the purposes of the bill, and that such amendments would remove 
objections which a sharp, and perhaps unfriendly, criticism may urge to the 
proposed législation. The committee, however, believing that the bill in its 
présent form will be construed as including only those whose labor or service 
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is manual In character, and being very désirons that the bill become a law 
before tbe adjournment, bave reported the blU without change." 

Thèse reports throw strong light upon the intention of congress, 
and the construction which they expected the courte to place upon the 
act, notwithstanding the very gênerai terms "labor and service of anj 
kind" employed in the act. T'o give the act a construction so strict 
as to include a minister of the gospel or other professional man would 
exclude every person employed in any calling or service requiring 
superior skill and intelligence, which would constitute a mischief 
quite as great as the one intended to be remedied by congress. At 
the circuit in the same case Judge Wallace had felt compelled to fol- 
low the plain letter of the law, and give judgment for the plaintiff, 
especially in view of the exceptions which congress had made of pro- 
fessional actors, artists, lecturers, singers, and persons employed as 
Personal and domestic servants. The reasoning was this : That if, 
without this exception, the act would apply to this class of persons, 
because such persons come hère under contracta for labor or service, 
then clearly it must apply to ministère, lawyers, surgeons, architects, 
and ail other-s who labor in any professional calling. But for thèse 
exceptions, and the plain language of the statute, the circuit court 
would hâve reached the same conclusion as to the proper construc- 
tion of the law as the suprême court did. as it eays in the opinion: 

"The act is entitled 'An act to prohibit the importation and migration of for- 
eigners and aliens under contract to perform labor in the United States.' It 
was. no doubt, priraarily the object of the act to prohibit the introduction of 
assisted immigrants, brought hère under contracts previously made by corpo- 
rations and capltalists to prepay thelr passage, and obtain their services at low 
wages for limited periods of time. It was a measure introduced and advocated 
by the trades union and labor associations, designed to shield the interests rep- 
resented by such organizations from the efCects of the compétition in the labor 
market of foreigners brought hère under contracts having a tendency to stimu- 
late immigration and reduce the rates of wages. Except from the language 
of the statute, there is no reason to suppose a contract like the présent to be 
within the evils which the law was designed to suppress; and, indeed, it would 
not be indulging a violent supposition to assume that no législative body in this 
country would hâve advisedly enacted a law framed so as to eover a case like 
the présent." 

The statute was again before the suprême court in TJ. S. v. Laws, 
163 U. S. 258, 16 Sup. Ct. 998, and the same libéral construction fol- 
lowed. In this case it was held that a contract made with an alien 
to come to this country as a chemist on a sugar plantation in Louisi- 
ana is not a contract to perform labor and service within the meaning 
of the act. It is shown by Mr. Justice Peckham, announcing the opin- 
ion in that case, that a similar construction had been adopted by the 
courts in New York in regard to the statutes for claims of laborers. 
See Ericsson v. Brown, 38 Barb. 390; Aiken v. Waseon, 24 N. Y. 482; 
Coffin V. Reynolds, 37 N. Y. 640; Wakefleld v. Fargo, 90 N. Y. 213. 
If construed strictly, the act would include every person employed to 
perform any sort of labor or service, except those placed among 
the exempted class by congress. It would include ministers, law- 
yers, physicians, suirgeons, architects, engineers, bookkeepers, ste- 
nographers, typewriters, clerks, salesmen, drapers, and window 
dreseers. But when we once break away from the letter of the law, 
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and seek for its true meaning and intent, whicli was to stay the influx 
of eheap, unskilled manual labor, theti the libéral construction adopt- 
ed by tbe suprême court f urnislies the only safe resting place. Under 
euch a construction it seems quite clear that the emplqjTnent of a 
single person tocome to this country and engage for a dry-goods 
house as a draper, window dresser, and clerk does iiot corne within 
the true intent and meaning of the prohibition. There was no isuch 
mischief as that ever complained of, and none suçh to be rçmedied. 
It is not that cheap, uncultiyated, unintelligent labor from compéti- 
tion with which our institutions stood in danger. The main purpose 
of the law no doubt was to prevent great corporations and business 
flrms from contracting abroad for common, cheap, unskilled laborers 
to work in our mines, our mills, and factories, in our lumber woods, 
in grading canals and railroads, and in work upon other public im- 
provements, where a great many manual laborers are required. The 
piactice of employing such laborers and importing them to this coun- 
try, and paying their passage under contracts to work a stated time 
at low rates of wages with which our better-fed and better-housed 
workmen could not compete, was the mischief congres» had in mind. 
A silk draper or linen draper is not a common laborer. He may do 
work with his hands, as does a minister, a lawyer, or surgeon, but 
to designate him as a common manual laborer would be a misuse of 
the English language. The habit of working with the hands is not 
by any means the cri tenon. AU men work with their hands. But 
in some occupations, like that of working with a spade or shovel and 
wheelbarrow, or as a common hand in a sawmill or in the lumber 
woods with a peavey or crosscut saw, the value of the labor consists 
principally in the physical results aceomplished. The surgeon also 
Works with his hands, but the beneâcial results in his case come more 
from the skilled labor of the mind, guided by large study and ex- 
périence, in connection with that of the hand. A stenographer or 
typewriter works constantly with the hands, and yet the value of his 
work does not consist mainly in the manual labor done, and it would 
be a misuse of terms to call him a laborer. He is not such in the 
ordinary acceptation of the term, no more than is a draper or window 
dresser. The need of window dressera in large commercial centem 
like New York to dress out window fronts for an artistic display of 
silks and woolens is very well known. It hae become a favorite way 
of advertising, and the tradesman who can présent the most attractive 
window is apt to get the best trade. The occupation does not neces- 
sarily requipe any manual labor at ail, as that may ail be done under 
the direction and euperintendence of the one skilled in that trade or 
business. But it evidently requires expérience, with good taste and 
judgment. If such a person is not an artist, he should at least hâve 
intelligence with an artistic taste and judgment. He must know the 
value of perspective, and must be able to arrange and combine light 
and shade and colors to the best advantage, — something as an artist 
does in a painting. To do this with proper effect requires something 
more than mère muscle and a spinal cord. It calls for intelligent 
skill. So with a skillful salesman of silks and woolens, a mercer or 
draper, though he employs the labor of his hands to a certain extent, 
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the princii)al value of his services cornes from a différent and more 
occiilt source. He must know liis wares thoroughly, and the best 
manner of exhibiting them, and bave some Icnowledge and expérience 
in the treatment and management of customers. It was not service 
of this kind that congress sought to shut out, but tbe cheaper, grosser 
sort of unskilled and unhoused manual labor whicb was coming from 
abroad in compétition with the common labor of this country, which 
bas ever been on a somewhat higher plane, and where it was the pur- 
pose of congress in the enactment of the law to keep it. Counte- 
nance is lent to this construction also by the act of congress amending 
the law passed February 23, 1887 (24 Stat. 414, c. 220). Section 8 of 
this act providee that ail persons included in the prohibition of the act 
shall be sent back to the nations to which they belong and from 
whence they came. It would be absurd to suppose that congress in- 
tended that persons employed in trade, or in any business requiring 
intelligence and ekill, or, indeed, any except those from the lowest 
social stratum engaged in unintelligent and uncultivated labor, sbould 
be sent back to the nations from whence they came. It bas always 
been the policy of congress as well as the states to encourage immi- 
gration of the better and more intelligent classes. To prohibit the 
introduction of thèse was not the purpose of congress in the enact- 
ment of the présent law. The judgment of the circuit court in each 
of the two cases is aiïirmed. 



DUNLAP v. HOPKINS. 
(Circuit Court of Appeals, Seventh Circuit. June 6, 1899.') 
No. 543. 
Statute oif Feauds— PiîOMisE TO Answer rOR Deiît ov Another— Mémo- 

BANDUM. 

Under the statute of frauds of Illinois (Starr & C. Ann. St. c. 59, § 1), 
which ijrovldes that no action shall be brought to charge a défendant on 
any spécial promise to answer for the debt of auother "unless the promise 
or agreement upon which such action shall be brought, or sonie mémoran- 
dum or note thereof, shall be in writing, and signed by the party to be char- 
ged," a letter, written and signed l)y a défendant, containing au acknowl- 
edgment of a previous oral promise to guaranty a note of another, is ad- 
missible in évidence as a mémorandum or note of such promise, although 
it does not state the consideriition for the promise, nor its date; and such 
facts may be supplied by paroi testimony. 

WiTNEss — CoHRoiioiîATroN — Lkttbr Writtes TO TniRD Pkrson. 

A letter, written by a witness to a third person, containing a statement 
of a transaction to which the witness lias testitied as having taken place 
ou the day on which the letter was written and dated, the correctness of 
the date having been testified to by the witness, is admissible in évidence 
as a mémorandum corroborating the testimony of the witness as to the 
date of the transaction. 

Review — Pbesumption. 

A letter admissible in évidence for a single purpose, and received in an 
action tried to the court without a jury, will be presumed to hâve been 
considered for that purpose only. 
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In Error to tlie Circuit Court of the United States for tlie Northern 
Division of the Northern District of Illinois. , 

The défendant in error, being tlie plaintlff below. sued to recover from the 
défendant below the sum of $6,700, and Interest tbereon, being the amount of 
a promissory note dated April 14, 1893, executed to the plaintifC by her father, 
George L. Dunlap, the action being f ounded upon the undertaklng of the ' de- 
fendant, Emma Blanche Dunlap, to guaranty the payment of the note. There 
were many pleas filed, only one of which Is relied upon as a défense to the 
undertaklng, whlch Is that the sald undertaklng to pay was wlthin the statute 
of frauds, which requires the agreement, or sorne note or mémorandum of It, 
to be in writing. A jury being walved, the case was trled before the court, 
which made the foUowing flndlngs: 

"First. That the plaintlff is, and at the time of the commencement of this 
action was, a citizen of the state of New York, a résident in the city of New 
York, and that the défendant is, and at the time of the commence iient of this 
action was, a citizen of the state of Illinois, résident in the city of Chicago. 

"Secondly. That the plaintlff is the daughter of George L. Dunlap, and that 
the défendant is, and since a date prier to the month of April, 1893, bas been, 
the wife of sald George L. Dunlap, and is the stepmother of the plaintifC. 

"Thirdly. That on the lOth of April, 1893, the plaintlff left the city of New 
York to visit her father's home in sald city of Chicago, bringlng with her in a 
satchel 57 bonds of the par value of $485 each, issued by the Chicago Grain 
Elevator, Limited, for the purpose of selllng said bonds while in Chicago. 

"Fourth. That the plaintlff arrived at her father's home in Chicago, afore- 
said, on the evening of the Uth of AprU, 1893. On the next mornlng, April 
12, 1893, plalntiff's father came to her bedroom before plaintlff had risen from 
her bed, and told her, in substance, that he was in flnancial dlfficulty, and asked 
plaintlff to let him hâve certain of the bonds to tide him over his flnancial dis- 
tress; that thereupon plaintlff said to him, In substance, that she desired to 
help him ail she could, but that she did not think she ought to jeopardlze ail 
she had, and would talk wlth défendant concerning it. 

"Fifth. That on the morning of the 12th of April, 1893, and before plaintlff 
consented that her father should hâve said bonds, plaintiffi did talk with défend- 
ant in respect to the matter, and told the défendant, in substance, that plaln- 
tiff's father had corne to plaintlff that mornlng, and informed her of his dis- 
tressed flnancial condition, and had requested her to let him hâve some of the 
bonds, and that he had proposed to glve her his note for the bonds, and that 
plaintlff thought that, as she (plaintlff) did not hâve much, she ought not to let 
him hâve the bonds; that therenpon the défendant, in substance, said to her: 
'I will see that papa pays the note or loan. I will guaranty the loan.' 

"Sixth. That thereupon the plaintlff, moved thereto by the conversation had 
with, and promise obtalned from, the défendant, consented that her father 
might hâve some of said bonds; and that, but for such conversation and prom- 
ise, the plaintlff would not hâve consented to let her father hâve such bonds. 

"Seventh. That soon after the foregoing conversation and promise between 
plaintlff and défendant, the said George L. Dunlap obtalned 20 of the said 
bonds, which were then of the value of $6,790, and disposed of the same for 
his own use and benefit, and thereafter, on the 14th of April, 1893, of his own 
accord, executed and delivered to said plaintlff his promissory note, of which the 
followlng is a copy: 

' ■ ' ' " 'Chicago, III., April 14, 1803. 

" 'One year after date, for value recelved, I promise to pay Bllen JI. Hop- 
Kins six thousand seven hundred and ninety dollars ($6,790.00), with interest, 
seven ler cent. ' George L. Dunlap.' 

"Eighth. That shortly prior to November 17, 1893, the plaintlff wrote the de- 
fendant a letter, which was sent from New York by mail to défendant at Chi- 
cago, and which was recelved by défendant, and in which the plaintlff, in 
substance, said that défendant had guarantied the payment of the above note, 
and that plaintlff looked to her to attend to it. That on the 17th of November, 
1893, the défendant at Chicago wrote and mailed to the plaintlff a letter which 
W.1S recelved In New York by plaintlff In due course of mail, of which the 
foUowing is a copy: 
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" '41 Bellevue Place, Nov. 17, 1893. 
" 'Dear Minnie: Your letter came this morning, and I gave it to papa, and 
he said lie would attend to It. He probably will do so by next week, but I want 
to Write you frankly now about this matter, that you may do as you tbink best. 
When you loaned this, I said, in the enthusiasm of the moment, that I would 
see that papa paid it. As I wrote you afterwards, matters were very much 
worse then than I knew. Since then I hâve been obligea to pay eut ail of my 
money, and hâve just put a mortgage on Lake Geneva to pay up indebtedness 
that had to be paid. I cannot, therefore, see that you are paid any more than 
to live economically as possible to enable papa to save money to pay ail his 
debts. Besides giving up ail I hâve, I hâve glven up my home, sold carriages, 
pictures, wine cellar, horses, and everything possible, and I hope in better times 
papa will be able to realize on his property, and pay his debts. He thinks he 
will, and I hope he may. I wrote you ail this in the summer that you would 
oome to us this fall and see for yourself, but you did not do so. AVhat we will 
do I cannot tell. I only know that I hâve done ail I can, bave been humiliated 
to the last degree, and am absolutely penniless until Lalie Geneva can be sold. 
I hâve put it on the market, and hope in the spring some one will buy It. Then, 
if papa can sell some of his land, he can pay ofC his debts. I hope before your 
note is due he will be able to pay it. We left our home Monday. Papa is, of 
course, crushed and stunned, and I try to keep him up, but I must say I hâve 
nothing cheerful to look forward to. As soon as I can get matters in sliape, we 
will go somewhere; where I do not know. I hope Europe. 

" 'Yours, as ever, Bae.' 

—That in the family of the plaintiffi's father, the défendant was commonly called 
'Bae,' and commonly signed such name as and for her signature, and the plain- 
tiff was In the family commonly called and addressed by the name of 'Minnie.' 
That the above letter was written by the défendant, and signed by her, and was 
Intended for the plaintiff, and sent to her. 

"Nlnth. That there hâve been paid on said note the foUowing sums only, on 
the dates foUowing: December 3, 1893, $224; March 9, 1894, $208.90; No- 
vember 30, 1894, $237.16. 

"Plaintiff is the owner of said note, and there is now due to the plaintiff for 
principal and interest mentioned In said note on the said guaranty and promise 
of défendant, the sum of $ . 

"Wherefore, the court finds the issues in this case in favor of tlie plaintiff 
and against the défendant, and assesses the plalntiff's damages against the de- 
fendant at the sum of $8,575.64." 

John W. Jewett, for plaintiff in error. 
William Euger, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge, upon this statement of the case, delivered 
the opinion of the court. 

Upon a careful review of the record and findings in the case, we 
are satisfied that there is no error for which the judgraent can be 
reversed. The conclusions of law are fuUy supported by the find- 
ings of fact, and the findings of f act by the testimony. There were 
a great many assignments of error, only two or three of which hâve 
been relied upon by counsel in the argument of the case. It is con- 
tended that the court erred in admitting in évidence the letter of 
the défendant, Mrs. Dunlap, to the plaintiff, dated November 17, 
1893. This letter was clearly compétent as containing the written 
acknowledgment, signed by the défendant, of the contract of guar- 
anty relied upon to take the case out of the opération of the statute 
of frauds set up as a plea. Of course, it does not make a complète 
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case, as it neither shows any considération for the promise nor that 
it was lûade at the time of making the loan of the bonds and the 
giving of the note by Dunlap. But it was a necessary and compétent 
link in the chain of testimony to show a valid guaranty. It con- 
tained a distinct acknowledgment of the promise to guaranty. And, 
although not made at the time the note was given, it is, under the 
décisions of the courts, a, compliance with the requirements of the 
statute, as being a note or mémorandum in writing signed by the 
party to be charged. Tbe provision of the statute of Illinois (Starr 
& C. Ann. St. c. 59, § 1), relied upon by the défense is as folio ws: 

"Tlaat no action shall be bronght, wbereby to charge * * * the défendant 
upon any spécial promise to answer for the debt, default or miscarriage of an- 
other person « * * unless the promise or agreement upon which such action 
shall be brought, or some mémorandum or note thereof , shall be in writing, and 
signed by the party to be charged therewith, or some other person thereunto 
by him lawfully authorized." 

It will be noticed that there is no requirement that the considéra- 
tion fof the promise shall be expressed in writing, as is the case in 
some of the states. The évidence to meet the objection of want of 
considération was furnished by oral testimony of Mrs. Hopkins and 
others of the time when the promise of guaranty was made, and by 
a letter of the plaintiff to her friend Miss Pond, dated Chicago, 
April 12th, which was also admitted in évidence against the objec- 
tion of the défendant. This letter was as follows: 

"Chicago, April 12th. 

"My Dear Nellie: It is past twelve o'clock, and I am still sitting up, think- 
ing over the horrors of this day. Nellie, father is on the verge of ruin. Im- 
agine my feellngs, for the dear old man is to me the idol of my life. You can- 
not imagine hôw my heart aches for him. He came to my rooih this morning 
to tell me of his fearful position flnancially. I could hardly reàlize that I could 
help it. He said that he mnst haye soJDae money at once, or ruin would over- 
take him. Naturally I said nothing of my bonds, which, upon my arrivai last 
night, I gave to Bae to put in the safe, as I had told her to say nothing about 
them. Imagine my surprise when father said that Bae had told him I had 
given her some bonds to put in the safe, which I was going to sell, and that 
he wanted me to help him tide over some payments coming due with thèse 
bonds. It was a terrible moment. He assured me his note wopld be good, and 
ail that. I said I would do what I could for him, and that I had little enough 
myself to do with, and determined to speak to Bae at once, and abide by lier 
advice. So, on our way to the Fair Grounds, a little later, I spoke of my con- 
versation with father, and that I didn't think I ought to glve him my bonds if 
he was in such flnaneial condition, as ï was a woman, and had no way of get- 
ting more. She was very nice about it, and said; 'That will be ail right. I 
wlll see papa pays you. The note will be ail right. I will guaranty that.' So, 
Nellie^ as long as she has property, and I am sure she is as good as her word, I 
hâve no cause to worry furthef; but poor father, I am so unhappy about it. 
I saw Carrie at the Fair Grounds. She is looking well. I will write to-mor- 
row, as I am so distressed and tired to-nlght of my tMiJ west, the Fair, the 
buildings, etc. I shall stay but a few days.' My heart Is full of father's 
troubles. The letter with the little kitten came to-day. I will keep it, and give 
it to little Margaret. Hope you and your cousin will enjoy the theater. Write 
me ail about it. Pon't fail to keep me posted about everj^thlng, no matter how 
small,— the scHool, the students. the recelpts, the designs sold, and tell Miss 
Ailgel I will attend to the stové matter when I return. 

"[Signed] ffondly yours, EUen." 

The principal contest in fhe case on the trial, as well as in this 
court, seems to hâve been over the introduction of this last letter in 
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évidence. We think the court was clearly n'glit in admifting it in 
évidence as corroborative of the testimony of witnesses in regard to 
the time when the promise was made. That was, perhaps, the inost 
material question in the case. If the proinise was rtiade aftér the 
loan was effected and the note delivered, it would be void without 
a new considération, of which there was no évidence. If made at 
that time, it required no new considération. If the bonds were ad- 
vanced and the loan made at the same time the promise of guaranty 
was made, and was the inducement to it, then no new or other con- 
sidération would be required to sustain the guaranty. Mrs. Hop- 
kins had testifled distinctly to the time, and there was plenty of 
évidence upon this question to support the finding of facts without 
the letter of April 12th. We think it clear, however, that it was 
properly admitted as a mémorandum made by the party at the time, 
and now sworn to hâve been correctly made, in connection with the 
évidence of the plaintiiî upon that question. So far as the question 
of time went, it strongly corroborâtes and enforces her testimony 
on the trial. The letter might not be évidence for any other pur- 
pose. It is not necessary liere to décide that question. But as a 
mémorandum of the time it was compétent, as corroborative of her 
testimony, even tliough it might not serve to refresh her recollec- 
tion; the letter, as she testifles, having been correctly dated on the 
day when the loan of the bonds was arranged for and the guaranty 
made. Insurance Cos. v. Weides, 14 Wall. 375; Burrough v. Martin, 
2 Camp. 112; Burton v. Plummer, 3 Adol. & E. 343; Downer v. 
Kowell, 24 Vt. 343; Passmore v. Passmore's Estate, 60 Mich. 643, 
27 N. W. 601; Goodnow v. Parsons, 36 Vt. 46; Cornell v. Green, 10 
Kerg. & E. 17. Suppose, instead of writing a letter detailing the 
facts to a friend, Mrs. Hopkins had made an entry of it in her note 
book, stating the particular place, with the day, the hour, and minute 
when and where the transaction took place, and on the trial had 
testifled that the entry was correctly made. Can it be que-stioned 
that such a mémorandum would be received to corroborate and en- 
force the testimony of the witness? But the mémorandum being in 
the form of a letter to a friend, does not change the application of 
the raie. The ru le and the reason for it are well stated by Mr. Justice 
Strong delivering the opinion of the suprême court in Insurance Cos. 
V. Weides, supra, as follows: 

"How far papers not évidence per se, but proved to hâve been true statements 
o( fact at tlie time they were made, are admissible, in connection witli the tes- 
timony of a witness who made them, lias been a fréquent subject of inqulry, 
and it bas been many times decided that they are to be received. And why 
should they not be? Quantifies and values are retained in the memory with 
great difficulty. If at the time when an entry of aggregate quantifies or values 
Avas made the witness linew it was correct, it is hard to see why it is not at 
least as reliable as is the memory of a witness." 

The letter being admissible on the question of time, it was properly 
received, and there can be no presumption that it was considered 
by the court for any other purpose. City of New York v. Second 
Ave. Ry. Co., 102 N. Y. 572, 7 N. E. 905; Transportation Co. v. Joest- 
ing, 89 111. 152. Indeed, there was no occasion to consider it for 
any other purpose. On the question of the making of the promise 
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there was no need of other évidence than the plaintififs testîmony 
and the defendant's acknowledgment contained in her letter to the 
plaintiff of November 17th. But the record shows with sufiBcient 
plainness that it was received and considered as corroborative of 
Mrs. Hopkins' testimony in fixing the time when the guaranty was 
made. 

The other assignments of error hâve been fully considered by the 
court, but we do not deem it essential to discuss them hère. It la 
Bufiflcient to say that we flnd no error in the record, and that the 
judgment of the court below is aflSrmed. 



WBLLBB et al. v. HANAUR et al 

(Circuit Court. B. D, Pennsylvania. July 10, 1899.) 

1. Wkongfui. Levt dp Execution— Liabilitt of Pl^s'^'^tiff— Qivins ot In- 
DKMNiTT Bond. 

An exécution plaintiff is only IJable'as a joint trespasser, for a wrongful 
levy by the offlcer on the property of a thlrd person, where he interfères 
wlth the action of the officer, by direction or otherwise; but the givlng 
by him to the offlcer of a bond of Indemnity for holding such property is 
sufflcient évidence of such an Interférence, since it détermines the future 
action of the offlcer wlth respect to the property. 

3, SaMB— LiABILITT OF SURETY ON InDEMNITT BonD. 

The fact aione of slgning as surety a bond of Indemnity given by a 
plaintiff to a sheriff to secure his holding of goods levled on under an exé- 
cution, and elaimed by a third person, does not render the surety liable for 
the trespass of the offlcer In wrongfuUy levying on such goods. Such bonds 
are in some states provlded for by statute, and are favored in gênerai, and 
there is no such relation between the surety, as such, and the offlcer, as 
malces him an active principal in the trespass, or justifies a court in en- 
larglng the liabillty of his contract. For still stronger reasons, one who 
merely requests the surety to sign the bond, and agrées to protect him from 
loss by reason thereof, does not thereby render himself liable for the 
trespass to the owner of the property. 

On Demurrer by Défendant Independence National Bank. 

N. Dubois Miller, for demurrant. 
0. Wilfred Couard, opposed. 

QEAY, Circuit Judge, The statement of plaintifPs' claîm seta 
forth: 

That the plaintiffs, J. H. Weller and Robert T. Weller, are now, and at the 
time of the bringlng of this suit and the aecruing of the cause of action were, 
citizens and résidents, the one of the territory of Oklahoma, and the other of 
the State of Missouri. That theretofore they were engagea in a gênerai mer- 
chandise business in Garfleld county (formerly O county), in the territory of 
Olilahoma. The défendants Hanaur, Kohn & Co. were, and are stiil, engaged 
in gênerai merchandise business in the city of Philadelphia. "Upon the llth 
day of August, 1884, the défendants Hanaur, Kohn & Co. caused an attach- 
ment to be issued ont of the district court in and for the county of Klngfisher, 
In the territory of Olilahoma, In a certain action there pending, wherein the 
said Hanaur, Kohn & Co. were plaintiffs and one William Friend was défend- 
ant, and dlrected to the défendant G. W. Johnson, who was sheriff of said O 
county. Pursuant to the said attàchment, the said G. W. Johnson upon the 
12th day of August, 1894, at the solicitation of the said Hanaur, Kohn & Co., 
levied said writ of attàchment on the goods and chattels of the plaintiffs, being 
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gênerai store merchandise of great value, to wit, to the value of two thousand 
(2,000) dollars, which said merchandise was at that time the property of the 
said plaintifEs, and in their store building in the town of Waukomis aforesaid, 
and against the protest of the plaintiffs, and against their will, and at the 
solicitation of the défendants, the said Hanaur, Kohn & Co., took possession 
of the said goods and merchandise, and held them from the possession of thèse 
plaintiffs at ail times since, although thèse plaintiffs hâve made fréquent de- 
mands for the same. That, after the said sheriff had taken the said goods, the 
plaintiffs made claim therefor, and the said sheriff refused to hold them under 
said order of attachment unless the said Hanaur, Kohn & Co. would deliver 
to him a good and sutiicient indemnif ying bond to indemnlfy him against loss 
if the said goods should turn out to be the goods of said William Friend. 
Whereupon the said défendants Hanaur, Kohn & Co., in order to continue said 
attachment on the goods of the plaintiffs, solicited the said défendant the Inde- 
pendence National Bank to communicate with the défendant C. L. Gibson, and 
guaranty to indemnlfy him if he would enter the necessary bond with the said 
sheriff in the said attachment proceedings. That thereupon the said défend- 
ant the Independence National Bank did communicate with the said défendant 
C. h. Gibson, and did direct him to enter the necessary indemnifying bond to 
the said sheriff, and did agrée that they (the said Independence National Bank) 
would guaranty the same; said contract of indemnity being contalned in a 
telegram sent by the said Independence National Bank to the said Gibson upon 
May 18, 1894, as foUows: 

" 'Fumish Bond for $4,200.00, suit of Hanaur, Kohn & Co. versus Wm. 
Friend. We guaranty the same. Burwell & Burwell are the attorneys.' 

"And upon the same day the following letter was written by the said Inde- 
pendence National Bank to the said Gibson : 

" 'Philadelphia, May 18th, 1894. 

" 'C. L. Gibson, Esq., Cashier of Commercial Bank, Kingfisher, Okia.— Dear 
Sir: We wire you to-day as below. The same is hereby conflrmed. 

" 'EespeetfuUy, [Signed] Théo. E. Weidersheim, Cashier.' 

" 'Telegram: Furnish bond for $4,200.00, suit of Hanaur, Kohn & Co. versus 
Wm. Friend. We guaranty the same. Burwell & Burwell are the attorneys.' 

"Whereupon, to indemnlfy the said sheriff against loss, and to cause the 
sheriff to hold said goods under such order of attachment, and to prevent him 
delivering said goods back to said plaintiffs, who made demand on the sheriff 
for the same, the said défendants Hanaur, Kohn & Co., by Burwell & Bur- 
well, their attorneys, executed and delivered to the said sheriff a certain in- 
demnity bond, in the pénal sum of forty-two hundred (4,200) dollars, upon 
which said C. L. Gibson, at the request of the said Independence National Bank, 
as before stated, was surety, a copy of which bond is hereunto attached, and 
marked 'Exhibit A.' " 

Thereupon the said sheriff retained possession of the aforesaid 
Personal property, and thereafter sold the same, and turned the 
proceeds over to Hanaur, Kohn & Co. The plaintiiîs allège that the 
property levied upon and so sold belonged solely to them, and was 
a part of their gênerai stock, and that by reason of the alleged 
unlawful and wrongful taking of their goods the plaintiffs were 
damaged in the sum of |3,000. To this statement of claim one of 
the défendants (the Independence National Bank), demurs. As the 
plaintiffs' statement of claim does not accurately and technically 
set forth the nature and character of the liability to which it is 
sought to subject this défendant, the grounds of demurrer, as stated, 
and afterwards amended, do not, as distinctly as is désirable, raise 
the précise question to be determined by the court. The court the^e- 
fore is compelled, under what seems to be the Pennsylvania prac- 
tice, to extract for itself, from the pleadings so constructed and 
from the argument of counsel, the précise issue upon which the case 
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tûrns. In the présent casé we will consider this question to be 
sùflBcieritiy raised by tlie demurrer, to wit, whether tbe Indepénd- 
encè Jfational Bank, one of the défendants, by reason of its con- 
duct in sending the telegram from Philadelphia to Oklahoma, re- 
questing Gibson to go upon a bond of indemnity to the sheriff in 
the attadhment proceedings instituted by Hanaur, Kohn & Co., un- 
der the circumstances disclosed by the statement of daim, became 
liable to the plaintiffs as a co-trespasser with the sheriflf who seized 
and sold the plaintiffs' goods. 

The plaintiffs' position is stated in the following propositions: 

"(1) The sheriff, In making a wrongful levy, was primarily liable for the 
trespass. (2) The plaintiff in the attachment is Uable with the sherifC, as a 
principal tort feasor. (3) Any one joining in a bond of indemnity given by 
the plaintiff to the sheriff is liable for the trespass as a joint principal. The 
act of givlng the bond fastens the liabillty upon him. (4) Ail who aid or abet 
in a trespass are liable as joint principals. (5) It thus çlearly appears that the 
bank, having assumed the position of the active director pf the levy, bas so far 
become an aider and abettor, in that it will be responsible for the injuries 
following its act." 

As to thèse propositions, it is to be reraarked that it is undoubt 
edly true that a sheriff who, under an exécution against A., by a 
mistake seizes and levies upon the goods of B., is liable as a tres- 
passer for so doing. He exercises his discrétion at his péril, as even 
his honest mistake in this case works a légal wrong to the true 
owner, for which such owner has his remedy. 

It has also been long settled that the plaintiff in the exécution 
or attachment under which such wrongful levy has been made is 
not liable for the same, unless he has actively participàted and in- 
termeddled in the action of the sheriff. The writ contains the com- 
mand of the law to the officer to whom it is directed, and it is as 
the ofiQcer of the law that he proceeds under it. Nevertheless, it 
is the plaintiff who conveys that mandate to the officer, and it has 
been often decided that he "controls the writ" which has been is- 
sued at his instance. He can stay its exécution, and can direct in 
many particulars the mode of procédure under it. If, therefore, a 
plaintiff direct or advise and procure such a wrongful levy by the 
officer having his writ in hand, he cornes within every définition of 
a trespasser, and is liable as a joint tort feasor with such officer. 
He is a principal actor in the wrongdoing complained of. But such 
active interférence by the plaintiff in the wrongful levy must be 
affirmatively shown; otherwise, to use the language of Chief Jus- 
tice Gibson in Fitler v. Fossard, 7 Pa. St. 542, "the sheriff is bound 
to stand the brunt of the stranger's action." It is true that, as 
the sheriff makes his levy at his péril that the goods levied upon 
may turn out to be the goods of a stranger, so also he may, at his 
péril of ultimate liability to the plaintiff in the writ, refuse to comply 
with the direction of such plaintiff to levy upon partieular goods. 
This refusai would likely be peremptory, or not, according to the 
degree of certainty with which he believed that the goods were 
those of a stranger to the writ. In a case of probability, merely, 
he would be justifled in demanding from the plaintiff indemnity as 
a condition of his proceeding. If the plaintiff accèdes to this de- 
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mand, then by the act of indemnifying the sheriff for his conduct 
he makes manifest, if not otherwise so, his participation in that 
conduct, and h.is responsibility tlierefor. The giving of the indem- 
nity may thiis of itself be évidence of such participation, and fix 
the liability of the plaintiff as a co-trespasser with the sheriff. To 
this eiïect is the case of Lovejoy v. Murray, 3 Wall. 1, cited by plain- 
tififs' counsel. The plaintiffs had plenary control of their own writ, 
and the giving by them of the bond to the sheriff was held by the 
court "équivalent to a personal interférence in the course of the 
proceeding, by directing or requesting the sheriff to hold the goods 
as if they were the property of the défendants in the attachment." 
"In doing this," says Mr. Justice Miller, "they assumed the direc- 
tion and control of the sheriff's future action, so far as it might 
constitute a trespass; and they became the principals, and he their 
agent, in the transaction." In the beginning of his opinion the 
learned justice thus states the case: 

"The question arises upon the hypothesis that a writ of attachaient was 
issued in favor of the présent défendants against one O. H. Pratt, whioh was 
wrongfuUy levied by the sheriff on property of the présent plaintiff. The bond 
of indemnlty given by the présent défendants recites upon Its face that the 
sheriff has already levied the attachment; and there Is nothing in the case, 
except the bond, to show that in mailing the levy, or in anythlng done by the 
sheriff prior to the giving of the bond, he acted under the direction or instruc- 
tion of the défendants, or at their request. That the attachlng créditer is not 
answerable for the act of the offlcer, unless he In some œanner Interfères so as 
to malîe hlmself llable, must be conceded. And, unless the défendants hâve so 
interfered in this case as to incur this responsibility, the action cannot be sus- 
tained." 

It is hard to conceive how better évidence could be adduced of 
the active, personal interférence of the plaintiffs in the writ in 
the trespass committed by the sheriiï, than the giving by thçm of 
the bond of indemnity. When we consider that thèse attaching 
plaintiffs had plenarv' control of their own writ, and that they pre- 
sumably and necessarily knew that the sheriff had declined to pro- 
ceed further with the levy upon thèse particular goods, and that 
he would deliver them to the claimant, as he was expressly author- 
ized to do by the lowa statute, unless indemnifled by the plaintiffs, 
it becomes too clear for discussion that a compliance with such de- 
mand, and the giving of the bond of indemnity, was an express 
assumption by said plaintiffs of the responsibility for the further 
acts of the sheriff on this Une, and of which, moreover, they re- 
ceived the beneflt. It constituted them, not argumentatively and 
by construction, but directly and actively, principal actors in the 
trespass. This is the point, and the only point, in this connection, 
decided by the suprême court in the case referred to, though it is 
apparently much relied upon by counsel for plaintiffs hère. But the 
reasoning by which the court established the liability of the at- 
taching plaintiff as a joint trespasser with the sheriiï is very far 
from supporting the third proposition stated by the plaintiffs' coun- 
sel, as above recited, viz. : 

"Any one joinlng in a bond of Indemnity given by the plaintiff to the sheriff 
Is liable for the trespass, as a joint principal. The act of giving the bond 
fastens the liability upon him." 
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We are now addressing ourselTes to the grounds and reason stated 
for sucli a proposition, and not to the cases cited in support of the 
same. We hâve seen, in the case of Lovejoy v. Murray, just. cited, 
what légal conséquences may flow from the peculiar relation exist- 
Ing between a plaintiff in an attachaient and the sheriff executing 
the same, owing to the control of the plaintiff over his own writ, 
and his interest in the benefits to be derived from it, — ^how the giv- 
ing of a bond of indemnity to the sheriff may of itself, under the 
circumstances, be suflBcient évidence of that participation and in- 
terférence with the proceedings of the sheriiï under his writ which 
are necessary to constitute such plaintiff a joint trespasser. But, 
between the surety in the bond of indemnity and the sheriff, that 
peculiar and spécial relation does not exist. The surety does not 
control the writ, and, qua surety, receives no beneflt from it or its 
exécution. Presumably at the instance of the plaintiff, he guaran- 
ties the plaintiffs' promise or contract to indemnify the sheriff. The 
sheriff is not bound to obey his orders, and has no relation with him, 
except the spécifie contractual relation growing out of the bond. 
The signing of such a bond as surety cannot, in reason, be consid- 
ered as évidence that he directed the action of the sheriff, as the 
giving of the bond by the plaintiff in the writ is évidence of his 
direction of such action. The bond he signed, and the undertaldng 
Dy him as surety, is a usual and customary instrument and obliga- 
tion in the due administration of remédiai justice, and as such is 
recognized and encouraged by the law. In many jurisdictions (as 
is stated by the court, in Lovejoy v. Murray, to be the case in lowa) 
the giving of such bonds is provided for by the statute. To add to 
the burden thus assumed by the contract, and to, in a manner, pe- 
nalize an act of suretyship so recognized and encouraged, would, in 
our opinion, be contrary to the policy and spirit of the law. The 
mère surety in such a case performs a useful and commendable office, 
in making possible the détermination of a bona flde question of 
property, in the interest of an honest plaintiff pursuing his rights 
under the law. This he does by guarantying to the agent of the 
law the promise of the interésted plaintiff to Indemnify. We are 
supposing, of course, a case where the surety is affected by no Per- 
sonal interest in, or possible beneflt to be derived from, the exécu- 
tion of a writ, and that there is no express, active conduct, advice, 
or suggestion on his part to persuade the sheriff to proceed. That 
the sheriff, upon receiving the bond of the plaintiff, with surety, is 
willing to proceed, and does proceed, does not, in our opinion, make 
such surety an active principal in the trespass. It is true that ail 
who aid, counsel, or abet a trespass are principal actors in it. But 
the fault in the reasoning of plaintiffs' counsel is precisely in the 
next premise of his syllogism. One who merely performs the office 
of surety, at the request of the plaintiff, under circumstances de- 
scribed, is not an aider or abettor of the sheriff, who, by reason of 
receiving the indemnity, proceeds to do an act which afterwards 
turns out to be a trespass. It is not every act, but for wMch certain 
things would not hâve happened, that can te called the causa caus- 
ans of such happenings. That he or some other sufQcient surety 
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should have gone on the bond was possibly a condition that made 
the sheriff willing to proceed, but the act of becoming surety was 
not a direction, in tlie sensé as we bave said before, that the giving 
of the bond by the plaintiÊf in the exécution is évidence of a direc- 
tion, to the sheriiî to proceed. It is the plaintiflE to whom the sher- 
ilï looks in such a case. It is ordinarily, as happens hère, the plain- 
tiff who requests the surety to perform the friendly office on his 
behalf. And it is the plaintiff, or his attorney or agent, who gives 
the bond to the sheriff, and expressly or impliedly directs him to 
proceed. The surety in such case makes no request, express or im- 
plied. He is indiffèrent as to the sheriff's action. His signature 
to the bond merely guaranties the plaintiff's promise to indemnify. 
That on that account the sherifif is willing to proceed cannot make 
the surety a trespasser. Suppose the sheriff, having levied on prop- 
erty which is claimed by a stranger to the writ, says, as he is au- 
thorized to do, to the plaintiff in the exécution, who is standing 
by, "I will not proceed unless you indemnify me, either by a bond 
with sufificient surety, or by putting a sufBcient sum of money in my 
hands to abide the resuit "and make me safe." The plaintiff there- 
upon turns to A., his friend, and asks of him a loan of the required 
amount. A. compiles, and lends the money to plaintiff, who puts 
it in the hands of the sheriff for the purpose stated, and the sheriff 
thereupon proceeds with his levy. It would be absurd to say that 
in that case A. would be liable as a trespasser to the claimant. Yet, 
in the last analysis, the ground of the contention would be the same 
as that on which the liability of a surety in the indemnify bond is 
hère rested. 

Of course, there may be circumstances surrounding the act of the 
surety in going on the bond of indemnify that would tend to prove 
an active participation in the trespass afterwards committed. Such 
surety may have an interest in the proceedings under the writ, 
or he may have an animus which he displays by giving advice and 
assistance to the sheriff in the seizure of the goods. A surety in 
such case cornes within the définition of an aider and abettor in 
the trespass, and is therefore a co-principal with the sheriff. But 
that is so by reason of facts and conduct entirely dissociated from 
the mère consent to be surety on a bond of indemnity. It would 
seem that there were facts and circumstances of this kind in the 
case of Eoot v. Ghandler, 10 Wend. 110, — one of the cases cited by 
the plaintiffs' counsel. The facts there were that the plaintiff loaned 
a pair of horses tto one Evan Rice, with permission to proceed as 
far as Clarence, in the county of Èrie, and was requested not to 
go any further. He proceeded, however, to Batavia, in the county 
of Genesee, where the horses were taken from his possession by a 
constable on an exécution against Rice, the borrower. After the 
horses had been in the possession of the constable a short time, 
a number of the creditors of Rice (of whom the défendant was 
one) had a consultation, and the constable was directed to detain 
the horses. The horses were sold under exécutions of thèse sev- 
eral creditors, of whom the défendant was one; they having agreed 
to indemnify the constable against loss, in conséquence of the 
95 F.— 16 
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levy and sale of the said property, in proportion to their several 
demands upon the property. Hère they apparently were sureties 
for each other; but it was the conduct of the défendant with the 
other creditors that made him and them responsible for the tres- 
pass, and not the mère act of giving the bond. So, also, in the 
case of Herring t. Hoppock, 15 N. Y. 409, also cited by plaintiffs' 
counsel as a case where the act of suretyship made the surety liable 
in trespass. There the sherifE had levied upon a chattel claimed by an- 
other tiian the défendant in the exécution. After notice to the sher- 
ifl of such claim, the plaintifl in the exécution indemnifles him 
against responsibility for the sale, and the sheriff thereupon sells 
the property. The court in that case held, as the suprême court 
in the case of Lovejoy v. Murray held, that such indemnifying créd- 
iter was liable as a participator in the trespass committed by the 
sheriff. It is true that in this case there were two exécutions 
placed in the sheriff's hands at the same time, — one by the de- 
fendant, and the other by one Jackson; the defendant's having 
priority. Levies were made and the sale had under both. It was 
suggested that as other property had been sold, more than sufflcient 
to satisfy the defendant's exécution, before the iron safe (the prop- 
erty of the plaintiff) was sold, the sale of that must be regarded as 
having been made exclusively on Jackson's exécution. To this sug- 
gestion the court replied that, as défendant was surety on the bond 
of indemnity given by Jackson to the sheriff, that was sufflcient to 
make him liable as a co-trespasser. It is for this that the case 
was cited by plaintiffs' counsel. It was not, however, necessary to 
the décision of the case; and the court had already placed the lia- 
bility of défendant on the ground that, as exécution plaintiff, he 
had, by giving his bond of indemnity, directed the sheriff to pro- 
ceed, and thus made the sheriff his agent, and himself a principal, 
in the trespass. The levies were made under both exécutions, and 
the sale was had under both at the same time. The direction orig- 
inally given to the sheriff by the défendant, when he indemnifled 
him, was what made the défendant a trespasser. He and Jackson 
were presumably sureties for each other, though that is not im- 
portant. The interest of the défendant in this case in the levy and 
sale, and his active participation in procuring both, were certainly 
sufflcient to distinguish it from the bald case of a surety, where 
there is no other implicating façt or circumstance except the act 
of becoming surety. Even in the leading New York case of Davis v. 
Newkirk, 5 Denio, 92, decided in 1847, and cited by plaintiffs' coun- 
sel, where the sureties in an indemnity bond tP a sheriff were held 
liable as joint trespassers with the sheriff, we find it stated that 
there was some évidence going to connect them (the sureties) with 
Newkirk in taking q,way the lumber. It is true, however, that the 
court of appeals did not apparently rely upon that fact in conflrm- 
ing the judgment of the court below. In flie court below there was 
a motion to discharge the sureties, Barker and Yates, as défend- 
ants, on the ground that there was no évidence against them. This 
motion the court refused, and this refusai, was the judgment which 
the court of appeals oonârmed. In Ford t. Williams, 13 N. Y. 
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577, decided in 1856, also cited by plaintiffs' counsel, the court re- 
fused to hold liable thé attorney of the plaintifE in the exécution, 
who gave the instructions to the sheriff to seize the property which 
was the subject of the trespass. It appears that the attorney, in 
the absence of the plaintifE, acting in his name, directed the levy, 
and gave the bond of indemnity to the sheriff. Denio, C. J., in de- 
livering the opinion of the court, said: 

"In gênerai, ail wlio ald or abet the commission of a trespass are Uable, 
jointly or severally, at the élection of the party entltled to the action. But 
■where one acts only In the exécution of the dutles of hls calling or profession, 
and does not go beyond it, and does not actually particlpate in the trespass, he 
Is not liable, though what he does may ald another party in its commission. 
The raie was carried far enough when it was held that the suretles in an in- 
demnity bond of a party wlshlng to procure property to be selzed upon légal 
proeesa were responslble In trespass, the seizure being unwarrantable. Davis 
y. Newkirk, 5 Denlo, 92. I do not afflrm that that case was Incorrectly de- 
cided, for there was force In saying that ail the obligors in the bond might be 
held to hâve requested the seizure; but tbe principle elearly would not extend 
to the scrlvener who drew the bond, or the attorney who made out the exécu- 
tion, though they Icnew the purpose to whlch they were to be applied." 

In the case of Dyett v. Hyman, 129 N. Y. 351, 29 N. E. 261, al- 
though the court, referring to previous New York décisions, seems 
to décide in favor of the liability of the surety on a bond of indem- 
nity given to the sheriff, and to support the contention of the plain- 
tiff in this case, yet it is to be observed that in that case both the 
défendants Hyman and Morris were creditors, and interested in 
the exécution under which the trespass was committed, presumably 
deriving beneflt therefrom. The language of the court must there- 
fore be taken with référence to this state of facts, when it says: 

"It does not, therefore, admit of any doubt but that the plaintiff made out an 
exceptional case to recover against the défendants Hyman and Morris. Their 
liability for the original trespass committed by the sheriff was presumptlvely 
establlshed by their approval and satisfaction of hls act, manifested by the 
exécution of a bond of Indemnity to hlm." 

The foregoîng are ail the New York cases referred to by plain- 
tiffs' counsel. The Missouri case, decided many years ago, in re- 
gard to the seizure of certain slaves by the sheriff, does not seem 
to hâve been a well enough considered case to deserve considéra- 
tion. One other case, however, — that of Screws v. Watson, in 48 
Ala. 628, — does adopt the reasoning of the New York courts which 
makes the surety liable under such circumstances. This reasoning 
is as unsatisfactory to this court as it was to Chief Justice Denio 
in Ford v. Williams; but as this court is not bound, as Judge 
Denio was, by the décision of the New York court, we décline to 
follow the précédents that those courts hâve made. 

Trespass to personal property is a substantial and real interfér- 
ence with rightful possession. It is an active aggression on a right 
of property, and involves active aflSrmative and personal interférence 
and participation. The law considers the matter of causation prac- 
tically, — so as to secure the ends of justice. A train of antécédents, 
but for which the complained-of fact would not exist, may always 
be pointed out, but it does not foUow that any one of them is a 
juridical cause of such fact. The practical manner in which the 
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common law deals with the subject is evidenced in the ancient 
maxim, "In jure, causa proxima, non remota, spectatur." No casea 
otlier than those referred to bave been cited by counsel for plaintiff 
in his able and ingénions argument, and none otiiers hâve been 
found that hâve any bearing on the question hère considered. Some 
of thèse cases, as has been pointed out, deal with circumstances 
which deprive them of the weight claimed for them as authority 
for the proposition that the bald fact of becoming surety on a bond 
of indemnity, vyithout more, makes such surety a co-trespasser. The 
one or two others which seem to support this proposition must be 
disregarded, in the view taken by.tliis court of the law. If, then, 
the surety, nnder the circumstances supposed, is not to be held 
liable as a co-trespasser, then it follows that one who merely ad- 
vises or requests such surety to exécute the bond of indemnity can- 
not be held. But, even if the proposition referred to, as to the lia- 
bility of the surety, were conceded, and the reasoning of the New 
York courts in that regard adopted, it would not foUow that one in 
the position of the Independence National Bank, the demurrant in 
this case, under the circumstances disclosed in the statement of 
claim, would be liable as a co-trespasser. The conduct of the 
bank, as a cause of the sheriff's action, is too remote to be consid- 
ered. No case has been cited or found that holds one in the posi- 
tion of the demurrant in this case liable. The court is constrained, 
therefore, to sustain the demurrer. Let judgment be entered accord- 
ingly. 



PATTON V. TEXAS & P. RY. CO. 

(Circuit Court of AppeaJs, Flfth Circuit March 21, 1809.) 

No. 724. 

1. Becond Appbal— Law of Casb. 

Where a judgment Is reversecl, and the case remanded, the opinion of 
the court on the former wrlt of error is the law of the case, and controlling 
on second appeal, unless the évidence on the second trial was materlally 
différent from that on the first trial. 

3. Injury to Employé— Dbfbctive Appliancks. 

Whlle a locomotive flreman was descending from a movlng engine In a 
careful manner, the step tumed, owing to its belng loose, and he was 
thrown to the ground and Injured. The locomotive had just come In from 
a run, dnrlng which the step had been safely used severaJ tlmes. The 
roundhouse foremau at a certain point testificd that he removed the step 
at that place, but he replaced It, or caiised It to be replaced, properly, and 
that he was sure that the nut fastenlng the step was screwed up tlght. 
Eeld Insufficlent to warrant a verdict against défendant railroad company 
for négligence. 

In Error to the Circuit Court of the United Statea for the Western 
District of Texas. 

This cause has once prevlously been before this court on wrlt of error. It 
was then very fully stated. 23 U. S. App. 319, 9 0. 0. A. 487, and 61 Fed. 259. 
The only différences which are claimed to exist between the évidence In the 
cause on the former wrlt of error and the évidence as now brought up on the 
présent wrlt of error are to be found, on the one hand, In the testlmony of A. 
Stiner, a wltness In behalf of the défendant below, which la now claimed by 
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the défendant In error to be more strongly in its favor than on the flrst trial; 
and, on the other hand, In the testimony of Alexander Mitchell, a witness for 
tlie défendant below, who is now claimed by the plaintiff in error to hâve tes- 
tified on the second trial in a différent manner from that In which he had 
testifled on the flrst. The testimony of Stiner, delivered on the second trial 
and found in the record of this cause, is as foUows: 

"A. Stiner, a witness in behalt of défendant, testifled: 'I was the engineer 
in charge of engine No. 90 at the time plaintiff, Patton, was hurt, and was 
the engineer running that engine for some time before. Alexander Mitchell 
was a compétent man to inspect engines. His employment at the time the 
accident happened was that of foreman at Toyah. ïhe machinist at Toyah 
was a man named Young. There was no spécial inspector or repairer at To- 
yah at that time,— any more than the foreman and machinist. It was the 
duty of anybody who was controUing the engine to see if anything was wrong. 
The machinist should do the worli of grinding in the blower. The Ohinamen 
dld the work of putting in the gasket and changing water. The machinist 
should do the work of raising the pilot. It is the foreman's business to see 
that the machinist did it. When the engine went into Toyah, it was my duty, 
as engineer, to report defects in the engine, and repairs to be made. It was 
my duty to examine the engine again before it left Toyah, and see whether 
or not the repairs called for had been made, and there was no other inspec- 
tion upon my part to be made at Toyah before we left there.' 

"The witness was asked the foUowing questions: 'Q. The attorney for the 
plaintiff has asked you the question whether it was not a part of the duty of 
the foreman or machinist not simply to do the repairs pointed ont, but to in- 
spect the engine itself, generally, and see whether it was in good condition? 
A. Yes, sir; it was their duty to look around. Q. If the engineer overlooks any- 
thing, they might flnd it? A. There is times an engineer overlooks something. 
They might flnd it. Q. It is their business to look for it? A. Oh, yes; it is 
their business to look. Q. Do you know, as a matter of fact, whether the 
step was loose when the engine left Toyah ? A. No, sir. Q. Did you examine 
the step at Toyah? A. I don't know as I examined it. I got ofE and on. Q. 
Did you examine the step, to flnd out whether or not it was loose? A. No, 
sir; I did not pull on it, or anything like that. Q. You don't know whether 
it was loose when it left Toyah or not? A. It was not loose when I got on 
It. The step was not loose when I got on it. Q. Did you examine it to see 
whether or not it was loose? A. I examined it with my foot. Down at 
Toyah I simply put my foot on the step, and got up on the engine. I don't 
remember the run, exactly, now. I used the step at the San Martine tank, or 
at l'rairie, and Van Horn; then again at Blanco and at Hancock; and wheth- 
er I used it again between Hancock and El Paso, I can't remember.' 

"He also testifled that the step was not loose when the engine left Toyah,— 
that he examined it with his foot,— and explained that he ascertained that it 
was not loose, because he got up on the engine, using this step, several times, 
as stated above, between Toyah and El Paso, and, while one might get down 
from the engine, and not discover it, that, in mounting the engine after oUing, 
he came from front of the engine, and grabbed the hand-hold, put his left foot 
on this step, and swung his body round to place the right foot in the loop on 
the tender." 

The testimony of Alexander Mitchell, a witness in behalf of the défendant 
below, was, on the second trial, as follows: 

"On the 29th and 30th days of November, 1892, I was the roundhouse fore- 
man of the Texas & Pacific Railway Company at Toyah. The Company had 
a machinist at Toyah at that time. He was not at the roundhouse on Sunday. 
His name was Charley Young. When he was not there, it was my duty to 
do the work, to a certain extent,— little jobs. I remember the engine No. 90, 
on which the plaintiff Patton was employed, coming in." 

"The attorney for the défendant hère called the witness' attention to the 
report made by the engineer when the engine reached Toyah on the night of 
November 29th, viz.: 'Change water, grind in blower, put gasket in front of 
blower pipe; and raise pilot, also.' The witness was asked the folio wlng 
questions: 'Q. What did you do to that engine? A. I raised the engine in 
front, without raising the pilot. Q. I mean, did you make the other repairs? 
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À. No, sir; I dld nôt Q. The small repairs? A. No, sir; I did not. Q. State 
What yôu dld. A. I put some clips or glbs under the sprlngs to raise the 
pUôt up. Q. Did you complété the job? A. I dld. Q. Did you do anythlng 
with the part of the engine near the engine step, on the right slde? A. In 
order to do that, I had the step ofC, and jaclis under It. Q. On the right slde 
of the engine? A. Under that slde, to hold her up. I had to jack the front 
end upin order to do the work, and hold the back end up ofC the sprlngs. Q. 
That is what you did? A. Yes. Q. Did you hâve anythlng to do with the 
step? A. I had It ofC. Q. Dld you put it back there? A. Yes, sir. Q. Did 
you put it back properly? A. Yes, sir; I had men worklng with me to do it. 
Q. Did you sée It done? A. I seen it being done. I went into the office and 
came out agalh. Q. Did you examine the nut, to see If It was put on right 
or not? A. The nut was screwed up tîght. Q. The step was screwed up 
tight? A. Yes, sir; I am sure it was screwed up tight. It made two hundred 
miles. Q. What was the condition of the engine— Was that step In good con- 
dition when it left Toyah? A. It left in the momlng. Q. When you got 
through with it? A. When I left the roundhouse the engine was ail right' 

"Cross-exaininatlon: 'Q. Did you put that jackscrew under the end of the 
engine? A. I had it put unaér. Q. You did? A. Yes; sir. Q. Did you take 
the stfep ofC? A; I had to hâve It taken off. Q. You saw it taken offi? A. 
Yes, sir. Q. You could not taie the step ofl: without moving that nut at the 
top? A. No; I would hâve to take that off to take the step ofC. Q. Did you 
raise the pilot, or not? A. I ralsed the front end of the engine, and, of course, 
that ralsed the pilot. Q. That is the way you ralsed It? A. That Is the way 
I rased it Q. Were you there during the whole tlme the work was being 
done about the engine? A. I think I was ail the tlme that the work was being 
done on the engine,— in and àbout the office, and about the roundhouse.' 

"The wltness Mitehell also testlfled that he had the step put back after 
taking out the jackscrew, ànd that the nut was screwed back properly, and 
that the nut was tight when the engine left the roundhouse at Toyah. The 
witness Mitehell was hère asked, by counserfor plaintiff, if he dld not testlfy 
on the former trial of this case, in Oetober, 1893, that the step was not moved 
for the purpose of putting the jackscrews under the end of the engine,, and 
tba;t the nut on the step was not moved while the engine was at Toyah on the 
txip mentioned, and that Mr. Young was a machlnist at Toyah at that tlme; 
that it was Sunday, the SOth day of November, 1892, and he (Mitehell), be- 
Ueving that he was compétent to do so, uadertook to make the repairs needed 
on the engine hlmself, and jacked the front part of the engine up for the pur- 
pose of ralsing the pilot, and, finding that he could not accomplish the task 
of ralsing the pilot with the force at hand by hlmself, he did not do tlie work 
necessary to raise the pilot or cowcatcher. The wltness replied that he had 
no recollection of so testifying. He was then asked if he did not testify on 
the former trial of this case that the step mentioned in the évidence, which 
turned with the plaintiff, Patton, was not moved at ail while the engine was 
at Toyah on the SOth day of November, 1892, and if he dld not testify that the 
nut by which this step was fastened was not moved at ail on that trip. He 
said he had no recollection of so testifying. The witness was then asked the 
foUowlng questions: 'Q. Did you put the gasket in the pipe? A. I did not. 
Q. Did you grind the blower? A. No, sir; I did not. Q. Why did you put 
the jackscrew under that end of the engine? A. I could not raise the engine 
and flx the engine without "doing it Q. You could not do what you did about 
the pilot unless you ralsed the engine? A. Unless I held the back part of the 
engine up. Q. So, In dolng what you did about the pilot and in raising the 
pilot as you did raise it, you put thèse jackscrews under the end of the engine 
where the step was? A. I had it done. I was there to see it was done. Q. 
Were you a machlnist then, Mr. Mitehell? A. No, sir; I aln't no machlnist; 
that is, I never learned the trade. Q. That was a machinist's work you were 
trylng to do, wasn't it? A. Well, yes; It was a machinist's work, although I 
can do it' 

"The witness was hère asked if he did not testify on the former trial. In 
Oetober, 1893, that to grind in the blower was a small job, and that he did It, 
and that to put gasket in front joint of blower pipe was a very light job, and 
he did It He answered by saylng that hfe had no recollection of so testifying. 
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The plaintiff then Introduced In évidence the sténographie report of the testi- 
inony of Alexander Mitchell, taken upon the first trial of this cause, which was 
as follows: That he told the Chinamcn to get the jackscrews, and under his 
direction thej' plaeed two jacliscrews, one on each side of the front of the en- 
gine, and that without any instructions from him they brought and put an- 
other jackscrew on the ground near the step; that he was ont of the round- 
house five or ten minutes, while tlie Chinamen werc there, and that this jaclc- 
screw near the step was not plaeed under the engine in a position to elevate 
it, and that the step was not moved for tlie purpose of putting tlie jaciîscrews 
there, and that the nut on the step was not moved while the engine was at 
Toyah on that trip; that Mr. Young was the maehinist at Toyah at that time, 
a,nd that this was Sunday, the 30th day of November, 1892, and that he (Mitch- 
pU), believing that he was compétent to do so, undertook to make the repairs 
needed' on the engine himself, and jacked the front part of the engine up for 
the purpose of raising the pilot, and finding that he could not accomplish the 
task of raislng the pilot, with the force at hand, by himself, he did not do the 
work necessary to raise the pilot or cowcatcher; that to grind in the blower 
was a small job, and the witness did this; that to put gasket in front joint of 
blower pipe was a very light job, and that this work was also done by the 
witness; that to raise the pilot required the witness to jack up the engine, 
and put gibs under the spring ends of the engine truclc; the engine truck is 
near the front end of the engine; that the witness did not do this, because 
it was a pretty big job, and lie was doing the work by himself, witli the help 
of only two Chinamen; that the engine was ail right, and ran as well as if 
it had been done, exeept the pilot was a little low." 

After the close of the évidence heard upon the second trial of the cause, the 
trial judge instructed the jury to return a verdict for the défendant below, 
"l)ecause there is not sufflcient testimony to entitle the plaintiff to recover, and 
no évidence showing any négligence on the part of the défendant," to which 
instruction the plaintiff below duly excepted; insisting that the court should 
submit the cause to the jury upon tlie question of négligence raised by the 
pleadings and the évidence. ïhe jury thereupon returned their verdict in favor 
of tlie défendant, the Texas & Faciflc lîailway Company. E. M. Patton, the 
plaintiff below, sued out the présent writ of error. The assigument of error 
complains that the court directed a verdict as stated above. Ile contends that 
the évidence on the second trial was materially différent from tlie évidence 
tipon the former trial, and that the évidence tends strongly to show that the 
plaintiff's injuries were received through the négligence of the defendant's 
employés at Toyah, in leaving tlie step attached to the engine in a loose and 
unsaf e condition, and that sald employés were charged with the duty imposed 
by law upon the défendant railway company, of inspecting the engine, and 
keeping the varions parts of the same in a reasonably safe and good condition, 
and that they negligently failed to perform such duty; that the évidence tends 
strongly to show that the step which tumed with the plaintiff, and caused 
the injuriés he received, was in a loose condition when the engine left Toyah, 
and that the engine was not inspected by defendant's maehinist at Toyah; 
and that, after repairs were made upon the engine at Toyah, the step was neg- 
ligently left in a loose and unsafe condition. 

Millard Patterson and C. N. Buckler, for i)laintiff in error. 
P. F. Edwards, P. J. Edwards, and T. J. Preenian, for défendant in 
error. 

Before McCOKMICK, Circuit Judge, and BOAKMAN and PAE- 
LANGE, District Judges. 

PAELANGE, District Judge, after stating the facts, delivered the 
opinion of the court. 

When this cause was before this court during the November term 
of 1893 (23 U. S. App. 319, 9 C. C. A, 487, and 61 Ped. 259), this 
court sald, upon a careful examination of the en tire évidence: 
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"It seems to us thatto state the case Is euffieient to show that the défend- 
ant had not been négligent, and could not jusily be held Uable. The excep- 
tion to the charge of the court, and to the refusai of the requested charge, 
having served to bring up, in the blU of exceptions, a full statement of ail the 
évidence given on the trial, It appears from the face of the record tliat there 
was no évidence to sustain the judgment of the circuit court. It is thus 
manifestly erroneous, and must be reversed." 

The cause was remanded to the lower court for further proceedings 
in «onformity with the opinion of this court. At the close of the 
second trial below, the Judge directed a verdict in favor of the Texas 
& Pacific Eailway Company, défendant below. The plaintifE below 
duly excepted to that action of the trial judge, and he bas brought 
up ail the évidence in the bill of exceptions. 

It is cleax that the opinion of this court on the former writ of 
error is the law of this cause, and is still controlling therein, unless 
the évidence on the second trial was materially différent from the 
évidence on the first trial. This court on the former writ of error 
found, substantially, that by uncontradicted évidence the foUowing 
f acts, among others, were established, viz. : On November 29, 1892, 
it became necessary to remove and replace the step in question. 
This was done by the engineer and the plaintiff himself. The nut 
which fastened the step was made tight. It was properly screwed on, 
and would not hâve become loose in a trip from El Paso to Toyah 
and return. The step was not removed at Toyah. The engine left 
Toyah at 2 a. m. on the morning of December 1, 1892. During the 
return trip to El Paso, the plaintiff below and the engineer got off 
the engine several times, on th* right side, while it was standing, 
and neither of them noticed any disturbance of the step. When they 
reached El Paso on the return trip, at about 10 :30 a. m. on December 
1, 1892, they left the engine attached to the train at the dépôt, botii 
of them getting off the engine on the right side, and using the very 
step in question. Neither of them noticed that anything was wrong 
with the step. They went to their homes. A few hours afterwards 
the plaintiff returned to the engine. It was then in charge of the 
employés of the railway company for the purpose of being coaled, 
sanded, and cleaned by others than the flreman, and it was thereafter 
to be inspected by the machinist. The purpose of the plaintiff in 
then returning to the engine was to wipe off parts of the engine, 
and to flll the oil cans and lubricatorsu He was not required to, 
but permitted, if he chose, to do that work at the time he did it. 
It was more convenient to do it while the engine and the oil were 
still hot, He would hâve had ample time after the engine had been 
placed in the roundhouse to do his work. While, as already stated, 
the engine was in the hands of other employés for the purposes stat- 
ed, the plaintiff undertook to do, and proceeded with, his work of 
cleaning parts of the engine, and fllling the cans and lubricators. 
The engine was in motion, — running at the rate of about three or 
four miles an hour. It was about to stop, when the plaintiff, in order 
to get out of the way of other employés, and also for the purpose 
of getting off at the place where the engine was about to stop, 
stepped down backwards off the engine, using the step in question. 
The step turned, causing his right f oot to fall under the driving wheel 
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of the engine, and to be crushed by it. The only change in the évi- 
dence upon which the plaintiff in error relies for relief from the 
former décision of this court in this cause, and in fact the only 
différence in the évidence as heard on the flrst and on the second 
trials, — except the évidence of the engineer, Stiner, which is claimed 
by the défendant in error to be much stronger in its favor now than on 
the préviens occasion, — is that Mitchell, the roundhonse foreman at 
Toyah, testifled on the first trial that he did not remove the step at 
Toyah, but that ail repairs called for by the engineer were made, and, 
in a gênerai way, that the engine, on leaving Toyah, was in good 
condition, whereas he testifled on the second trial that he did re- 
move the step at Toyah, but that he replaced it, or caused it to be 
replaced, properly, and that he is sure that the nut "was screwed up 
tight." in our opinion, this change in the testimony of Mitchell can- 
not affect what was adjudicated by this court on the former writ 
of error. This court then found that there was no évidence of nég- 
ligence on the part of the défendant railway company for which it 
could be made liable. Under the views then expressed by this court, 
what évidence of such négligence is there now to be found in the rec- 
ord? If either one of Mitchell's statements be true, the plaintiff In 
error can dérive no beneflt from it; for, whether Mitchell did not 
take ofl the step at Toyah, or took it ofl and replaced it properly, the 
case must go against the plaintiff in error, under the views hereto- 
fore expressed by this court. If Mitchell, because of his contra- 
dictory statements, is unworthy of belief, his évidence should be dis- 
regarded and eliminated. But the fact that Mitchell made two con- 
tradictory statements — both of which are favorable to the railway 
company — cannot be held to be équivalent to, or to supply the place 
of, proof of négligence on the part of the railway company, directly 
the reverse of either of the contradictory statements. A bare sus- 
picion that Mitchell did not properly fasten the step at Toyah, aris- 
ing merely from the fact that he made two contradictory statements, 
would not hâve warranted the jury in finding against the railway 
company. The uncontradicted facts remain established that the 
plaintiff himself assisted in f astening the step at El Paso ; that this 
was sufficient to secure the nut for the round trip to Toyah and 
back; that the step was used, and was not loose, while going and 
returning; that after the arrivai at El Paso on the return trip the 
step was used by the plaintiff himself, and was only found loose a 
few hours afterwards, while the engine was under the control of 
other employés of the railway, whose duty it was to coal it, sand it, 
and do such other necessary things as might be required, except re- 
pairing, and when the engine was to be taken immediately there- 
after to the roundhouse, where it was to be inspected, and where it 
would, if necessary, hâve been repaired. On such facts, and under 
the views of this court expressed on the flrst writ of error, the plain- 
tiff below could not recover. The judgment of the lower court is 
aflirmed. 
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EAST MOLINB CO. v. WBIR PLOW CO. 

(Circuit Court of Appeals, Seventli Circuit. June 6, 1899.) 

No. 551. 

1, Eeview — Fait.ubb to Awabd NomtnaIj Damages. 

A judgment will not be reversée! because of an error in failing to award 
nominal damages, where the question of costs is not dépendent thereon. 

2. Breach of Contract— Liql'Idated Damages — Penalty. 

Wliere a contract contains a large number of stipulations to be perf ormed, 
of varying degrees of importance, and for the breach of soïne of which the 
damages are readily ascertainable, while as to others they are not, a single 
sum stipula ted as damages for a breach, and applicable alike to each of the 
covenants. will be treated as a penalty, and in ap action for a breach only 
the aetual damages proved are recoverable. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Northern District of Illinois. 

This suit was bronght by the AVeir Plow Company, the défendant in error, 
upon the written contract hereinafter fuUy set out in the flndings of fact by 
the court below to recover the sum of $50,000 as damages provided for by the 
contract for a breach by either party. The défendant answered by counter- 
elaim, alleging performance of the contract on its part, alleging a breach of the 
contract by the plaintifC (défendant in error), and claiming judgment for the 
$50,000 as stipulated damages. - No proof of damages was ofEered by either party 
on the trial, but each party sought to recover from the other the sum of $50,000 
as stipulated damages. Xhe flnding, as will be seen, is in favor of the plalntifC 
in error (défendant below) that the contract had been kept by it up to the time 
plaintiff defaulted, and had been broken hy the plaintiff. The error assigned 
is that the court erred in not giving damages in favor of the plaintiff in error: 
(1) In not giving nominal damages; (2) in not giving Judgment in favor of the 
défendant for $50,000 as stipulated damages,, 
The flnding of facts and conclusions of law by the court are as follows: 
"The court flnds: That the défendant, the Bast Moline Company, was on 
and prior to July 12; 1895, a land company, owning unimproved lands near the 
city of Moline, upon which it was proposed to build up a manuf acturing town 
by brin^iag to the same some; important manufacturing establishments. That 
for this purpose it advertised its willingness to grant a parcel of its lands, with 
railway and other facilitles,, and a money bonus, to some well-known and weil- 
establlshed company that Would establish its plant at that site. That the Weir 
Plow Company, tiâen located at Monmouth, Illinois, agreed to accept such offer. 
A correspondence thereupon took place, which resulted in the making, on the 
12th of July, 1895, of the folio wing contract: 

" 'Bxhibit Letter B. No. . , 

" 'Newton Woodson, PeOria, 111.: This agreement, made and entered into 
this 12th day of July, 1895, by and between the East Moline Co., a corporation 
organized under the laws of West Virginia, wlth its principal office at Moline, 
111., party .of the first part, and the Weir Plow Co., of Monmouth, 111., a corpo- 
ration existing under the la-çps of the state of Illinois, party of the second part, 
witnesseth; Party of the first part, for and in considération of the covenants 
and agreements on the part of the party of the second part hereinafter men- 
tioned, hère by covenants, promises, and agrées as follows: That it will donate 
and convey, free of incnmbrance, to the party of the second part, that part or 
parcel of land lying between the C, K. I. & P. and the C, B. & Q. tracks as 
shown on the working plan of the Bast Moline Co.'s tract, east ôf Port Byron 
Junction, between the Third and Fourth avenues running north and south, sald 
parcel being on the old Davenport farm, and contalning nineteen acres, more or 
less, less a right of way thirty feet wide on the northern boundary of said par- 
cel, and a right of way sixty feet wide on the south boundary of said parcel, the 
same to be described more f ully by metes and bounds in deed hereaf ter. Said party 
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of the first part, !n addition, agrées to donate as a furtber considération for the 
removal as hereinafter specifled, to the party of tlie second part, tifty tliousand 
dollars in cash, as follows: $5,000.00 Noveinlier Ist, 1895, 15,000.00 January 
Ist, 1890, .f5,000.00 April Ist, 189<!. .$5,000.00 June Ist, 189<1, .$5,000.00 August 
Ist, 1896, $5,000.00 October Ist, 1896, $5,000.00 November Ist, 1890. $5,000.00 
April Ist, 1897, $5,000.00 June Ist, 1897, $5.000.00 August Ist. 1897. It is here- 
by expressly agreed that none of the above payments shall be due or oalled for 
except to pay for 75 % of the cost of labor and material then used in the con- 
struction of buildings as shown by certiflcate of arehitect, until the build- 
ings are fuUy completed, when full settlement shall be inade as per sehedule 
above. It is hereby agreed that the East Moline Co. shall, not later than Nov. 
flrst, 1896, exécute its three promissory notes for the last three amounts hercin- 
before stated, said notes to bear six per cent, interest frorc Xov. Ist, 1896, and 
not to be used nor discounted in any of the banlis of Eock Island, lloline, or 
Davenport. 

" 'Steam-Railroad Service. 

" 'Said party of the first part further agrées from and after the date of the 
opération of said second party's faetory at East Moline that until street-car serv- 
ice is provided, as hereinafter specifled, it will arrange with stcam railroads 
running into East Moline (or Port Byron Junction) to run trains as follows: 
Leaving Rock Island or Moline so as to arrive at East Moline 5 to 15 minutes 
before 7 a. m. Leaving Koclî Island or Moline so as to arrive at East Moline 
5 to 15 minutes before 1 p. m. Leaving East Moline about 12:15 p. m., reach- 
ing Rock Island. Leaving East Moline about 6:15 p. m., reaching Rock Island. 
With such additional trains as may be put on between hours, conditioned that 
said trains are to be passenger trains with sufflcient capacity to transport work- 
men to and from Moline or Rock Island and East Moline for the faetory pur- 
pose of the party of the second part, and that the fare for such service, in books 
of 25 tickets, shall not exceed 5 cents per fare one way between Moline and 
East Moline, it being agreed and understood that the party of the first part will, 
at as early a date as practicable, endeavor to arrange that ail railroads reaching 
Port Byron Junction and running passenger trains hâve such trains stop at 
Port Byron Junction to let oflf and put on passengers. 

" 'Street-Car Service. 

" 'Party of the first part agrées that on or before Nov. Ist, 1897, it will hâve 
an electric, or other rapid transit street-car Une reaching up to a point opposite 
l'ort Byron Junction, and that the fare for such street-car service shall not 
l'xceed 5 cents from Moline to Port Byron Junction, either way, and that timely 
service of said street cars, to correspond and fully equal that of the street cars 
above enumerated, shall be furnished with intermediate trips of at least once 
every hour. 

" 'Switching Facilities. 

" 'Said party of the first part agrées to procure an agreement from the three 
trunk railroads, namely, the C, R. I. & P., the C, B. & Q., and the C, M. & 
St. P., that such railroads shall put in main switching tracks to and on the 
bouadary of the land occupied by the said second party, and that the said three 
railroads shall each agrée to use such switch tracks for in and out bound 
treight on an equal basis, said main switch to be put in immediately on said 
second party being ready to commence erecting its buildings. 

" 'Water Supply. 

" 'The party of the first part agrées that it will provide a temporary and suffi- 
eient supply of water for the use of the party of the second part for putting up 
îuid operating said plant and supplying bollers and other machinery, and that 
within one year from the flrst day of July, 1896, said party of the fii-st part 
agrées to lay an eight-inch main from the boundary of said second party's land 
to the Mississippi river, and to erect a pumping station to furnish a permanent 
supply of water to the party of the second part for its manufacturing purposes, 
.•!t a priée not exceefling the ruling price of water at Mohne or Rock Island, and 
will also permit said second party the free use of said first party's mains until 
said pumping station is in opération. Said first party also agrées to dsed to 
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said second party perpétuai easement for a water pipe from factory of said sec- 
ond party to the Mississippi river. 

'"Lighting Station. 

" 'It Is further agreed tliat, as soon as tlie buildings hereinbefore proposed 
are erected, tliat party of tlie iirst part will arrange to sùpply a sutiicient amount 
of electric light, or otiier satisfactory illuminant, at ruling rates as furnished by 
other companies, for the wants of the party of the second part for streets and 
private lighting. 

" 'In considération of the covenants and agreements hereinbefore mentioned 
by the party of the first part, the party of the second part hereby agrées at 
once to prépare plans and spécifications for a complète, new, and improved, 
and up to date plant, which plans and spécifications shall be ready not later 
than October 1, 1895, and that contract shall be let and work upon tlie build- 
ings commenced as soon as possible thereafter, and that it will remove its busi- 
ness of manufacturing agricultural implements from Monmouth, Illinois, to East 
Moline, Illinois, and will erect upon said ground hereinbefore mentioned and 
designated substantial brick buildings to cost not less than flfty thousand dol- 
lars, said buildings to be completed and erected January 1, 1897, unless deterred 
by fires, strikes, or unavoidable accidents. Foundations and buildings to the 
extent of ten thousand dollars to be put up in the fall of 1805, so as to com- 
mence active building opérations on March 1, 1896. In addition to the érection 
of the buildings as above stated, party of the second part agrées to remove its 
machinery now at its factory in Monmouth, Illinois, or such portion as it may 
wish to use in its new plant, and to add thereto such new machines as its re- 
quirements may demand, for the employment of 300 to 500 employés, it being 
agreed and understood that it is the intention of the party of the second part, 
and said second party hereby agrées, to remove its manufacturing business from 
its présent location in Monmouth, Illinois, to East Moline, Illinois, and there- 
after conduct such manufacturing business with such enlargements and ad- 
ditions as the business of said second party properly pushed may demand. 

" 'It is made a part of this agreement that said second party shall keep the 
grade of the product of its factory up to the high standard recently attained 
under the Kingman management, and that this shall be done by employing 
first-class labor and using first-class material, and by adopting modem processes 
of manufacture, so that the goods turned out shall be equal to those of any first- 
class factory of like kind in the market; also that the name "East Moline, 111.," 
shall be prominently branded on ail of the goods made by said second party; 
also that the corporate title of the Weir Plow Co. shall be changed to the "King- 
man Plow Co."; also that advertising matter shall be printed and the new con- 
cern known as the "Kingman Plow Co., late the Weir Plow Co.," so as to get 
the benefit of both names, and cément the alliance between the factory aud 
the Kingman jobbing houses as far as possible. The Weir Plow Co. and Martin 
Kingman and William Hanna hereby agrée and guaranty that the name 
"Weir Plow Co." shall not be used by any other corporation, and tliat no other 
plow factory under that name shall occupy the old and abandoned plant at 
Monmouth for a term of flve years. 

" 'Party of the second part agrées that it will at ail times give the préférence 
in letting contracts for buildings and in the purchase of machinery to be used 
in the érection of said buildings to contractors, builders, and furnishers of said 
machinery in Rock Island county. Said party of the second part hereby agrées 
tliat, in considération of the agreements herein contained on the part of tlie 
East Moline Co., that said party of the second part will at ail times, in hiring 
employés, give the préférence to compétent persons living on the land owned 
or controlled by the East Moline Co. or its grantees. and that the said party 
of the second part shall, so far as possible, limit its employment of help to 
compétent persons living upon land owned or controlled by said East Moline 
Co. or its grantees. 

" 'It is further agreed on the part of the party of the second part tbat in 
letting its contracts for buildings, it will likewise stipulate with the contractor 
that he shall give like préférence to compétent persons living on the land of 
the said East Moline Co. or its grantees. 

" 'It is agreed that the party of the second part shall remove its ofiice to 
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Èast Moline from Monmouth, 111., and locate permanently upon the site and 
In the buildings hereinbefore mentioned, on or before Nov. 1, 1896. 

" 'Said party of the second part furtlier agrées to keep said buildings insured 
for three-lourths of their insurable value, and, in case the plant is destroyed 
by tire, to rebuild the same, and to continue said business, as soon as such In- 
surance on said buildings Is adjusted. 

" 'Said party of the second part further agrées to employ in the transaction 
of its business upon the premises aforesald as large a number of employés as the 
demand for its goods will warrant, It being expected and understood that it 
shall employ at first about the same number of men as It is now employlng at 
Monmouth, 111., and to increase the same as the further exigencies of the busi- 
ness may warrant; and It also agrées to enlarge and extend its business as a 
permanent business in its new location. 

" 'It Is agreed by and between the parties hereto, that they shall meet in Chi- 
cago within the next week for the purpose of agreeing with said railway com- 
panles upon the location of their several frelght dépôts and union passenger sta- 
tion at East Moline, and that, if said visit is made, and does not resuit in satls- 
f actory arrangements, said second party shall be at liberty, up to and includlng 
July 20, 1895, to cancel this agreement. 

" 'It is hereby mutually agreed by and between the parties hereto that the 
measure of damages for the default of either party to carry out this agreement 
shall be fifty thousand dollars, less such sums as may hâve been pald by either 
party to the other. 

" 'In witness whereof, the said East Moline Company bas executed the prés- 
ents by the signature of its président and secretary, and by its corporate seal, 
and the party of the second part bas also aeknowledged thèse présents by the 
signature of its président and secretary and its corporate seal.' 

"That the location and building of the Weir Plow Company's works in East 
Moline within the time stipulated In the contract was important to the interests 
of the East Moline Land Company In its purpose to sell other lots, and procure 
other manufacturers, and that this was well known to the parties of the con- 
tract, and In mind when the contract was entered into; whereby the court 
finds that in respect to the location, plans of the building, the laying of the 
foundatlons of the buildings, and the completlon of the same, as provided In 
the contract, time was an essential considération of the contract. The court 
finds that the plaintiff employed to draw up said plans one White, then and 
afterwards a stockholder In the East Moline Company; that the plans were not 
prepared as provided for by the contract, namely, October Ist; that the deed 
presented by the défendant for lands was found to need correction and re- 
forming, which was done within a couple of weeks after the Ist of October, 
1895; and that nelther party undertook at the time— October Ist— to take ad- 
vantage of the other on their failure to perform the exact détails provided for 
in the contract. The court fluds that the plans in the hands of Mr. White 
were not finished until about the Ist of November; that bids were then re- 
celved, whIch, in the aggregate, amounted to about $100,000; whereupon the 
plans were revised so that the buildings to be erected accordlng thereto, would 
not hâve cost much to exceed, if anything, $50,000. The court finds that the 
said plaintiff, upon the coming in of the revised plans, took no immédiate bids 
in the carrying out of the same, and, on the 12th day of December, 1895, hav- 
Ing sufCered flre at Its works at Monmouth, concluded not to commence building 
in the fall of 1895. The court finds that the défendant, havlng full knowledge 
of the plaIntIfE's intention in the premises, eleeted not to thereupon annul the 
contract, but waived its performance within the time originally named, upon 
condition that the plans and the bids for the buildings should be so far ad- 
vanced during the winter that work might begin early in the spring, not later 
than March. The court finds that the plaintiff took no diligent steps to complète 
the plans or obtain bids during the winter, or to get the enterprlse In such 
situation that actual work upon the buildings might begin In March, or the 
opening of the spring, but, on the contrary, delayed doing anything until May, 
1896. The court finds that thereupon, in May, 1896, a conférence was had be- 
tween the plaintiiï and the défendant, wherein the plaintiff offered to proceed 
to erect the buildings, as provided for in the contract, provided the défendant 
would waive the delay up to that time ; but that the défendant refused to ruake 
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any sùch waiver, but expressly stated that the plaintlff might proceed îf It 
pleased, the défendant reserving the right to hold the plaintiS aecountable for 
the delay; according to the letter of the contraet. The court iinds that the 
plaintlff, wlth full knowledge of thls expressed purpose of the défendant, pro- 
ceeded thereafter wlth the plans and blds, so that in June ground for the build- 
ings was broken upon the land prevlously deeded to them by the défendant, 
and proceeded to build until the eost of the structure amounted to about $7,000, 
whereupon they called upon the défendant to glve them the flrst $5,000 bonus 
provlded for in the contraet. The court finds that the défendant refused to 
advance said bonus, still claiming its right to damage for the delay, whereupon 
the plaintlff quit work on the buildings, and nothing more, exeept sucb as was 
necessary to close the buildings agalnst the weather, has since been doue. The 
court finds that the défendant, exeept a few delays in the matter of railway 
switches, and water (unsubstantial in themselves, and of no effiect in causing 
the plaintifCs delay), performed on Its part each and ail the stipulations of the 
contraet np to the date when the plalntiff qult work. The court finds that the 
plaintlff broke the contraet as modlfied as aforesaid, in a substantial way, in 
not making plans and tdking bids during the winter, and in net beginning the 
work before June, 1896. The court further finds that whatever injury the 
défendant suffered in the matter of the sale of its lots, as well as injury to other 
prospects, by reason of the plaintiff's failure to complète plans and take bids in 
the winter, or lay the foundations for its buildings in March, it is Impossible to 
ascertain; but the greatest injury in that respect was caused by the delays 
in the autumn of 1895. There is no évidence that any considérable portion of 
such damage would hâve been repaired had the plaintlff proceeded to lay its 
foundations for its buildings in March, 1806. The court finds that on the lS)th 
of August, 1896, the plalntiff wrote to the défendant, among other things, as 
follows: 

" 'We therefore give you notice of yonr default in the carrying out of the 
agreement, and in conséquence of such default we hâve the right to elect to 
déclare said contraet forfeited, and void; and we do elect, and hereby notify 
you that we shall f rom thls time forth consider said contraet forfeited, and void, 
and hâve no force or effect, so far as we are concemed. But nevertheless we 
hâve the right to recover from you under the guaranty on said contraet what- 
ever damages we may hâve suffered, to wlt, the amount of $50,000, and we 
hereby notify you that we hâve suffered damages to a large amount, largely in 
excess of $50,000, and that we shall hold you and your guarantors responsible 
for sUch damages. We hereby notify you that we hâve expended, in construct- 
ing buildings upon the real estate at Elast Moline which you liave conveyed 
to us in the neighborbood of $10,000, and upon repayment to us of the amount 
so expended we will be willing, and hereby offler, to convey to you the said 
premlses, free and clear from ail claim or lien incurred by us. Yours, truly, 
" '[Signed] The Weir Plow Co.' 

"The court further finds that upon the foregoing facts the plalntiff is not en- 
titled to recover from défendant. The court further finds that upon the fore- 
going facts the défendant is not entîtled to recover on its set-off from the plaln- 
tiff. The court finds the issues on the original case brought by the plalntiff 
agalnst the défendant in favor of the dejendant and agalnst the plaintlff." 

E. McGinnis, for plaintifl in error. 

W. W. Hammond, for défendant in error. 

Before WOODS and JENKIKS, Circuit Judges, and BUNN, District 
Judge. ! 

BUNN, District Judge, upon this etatement of the case, delivered 
the opinion of the court. 

The principal contention in the case is whether the court erred 
in not giving judgment for the défendant below for the amount 
claimed as stipulated damages. The flnding of facts being in favor 
of the défendant and against the plaintiff, it seems évident that nom- 
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inal damages might hâve been awarded to the défendant upon its 
counterclaim. The requirement for nommai damages, however, 
would be eatisfleâ with a judgment for one cent, and the case might 
be reversed for not so awarding, if the rendering of a judgment for 
costs had depended thereon. But, so long as judgment for costs was 
given in favor of the défendant, we cannot reveree the judgment be- 
cause one cent or flve cents did not go with the judgment for costs, 
as nominal damages. It is presumable, under the circumstances, 
that the failure to allow nominal damages with the judgment for 
costs was the resuit of inadvertence. Laubenheimer v. Mann, 19 
Wis. 519; Eaton v. Lyman, 30 Wis. 41; Hibbard v. Telegraph Co., 33 
Wis. 558; Smith v. Machine Co., 26 Ohio St. 562; Mahoney v. Robbins, 
49 Ind. 146; Palmer v. Degan, 58 Minn. 505, 60 N. W. 342. 

But on the main question, of giving judgment for the |50,000 pro- 
vided for in the contract, we think there was no error. The case is 
clearly one coming within the rule long ago laid down by the English 
and American courts, that where the agreement secures the perform- 
ance or omission of various acts, together with one or more acts in 
respect to which the damages on a breach of the covenants are certain 
and readily ascertainable, and there is a sum stipulated as damages 
to be paid by each party to the other for a breach of any of the 
covenants, such sum is a penalty merely. Astley v. Weldon, 2 Bos. 
& P. 34&-353; 3 Pars. Cont. (8th Ed.) 161, and cases cited in footnote; 
Bagley v. Peddie, 5 Sandf. 192; Trower v. Elder, 77 111. 453; Lyman v. 
Babcock, 40 Wis. 517. 

ïhe suprême court of Illinois, in Trower v. Elder, supra, laid down 
the rule as foUows : 

"Where there are several covenants or stipulations in an agreement, the dam- 
ages for the nonperforinance of some of which are readily ascertainat)le by a 
Jury, and the damages for the nonperformance of the others are not measurable 
by any exact pecuniary standard, and a sum is named as damages for a breach 
of any of the covenants or stipulations, such a suni is beld to be a penalty." 

This principle, we think, is fairly applicable to the case at bar. 
Hère are a great number of stipulations upon the part of either party, 
of varying importance, in regard to some of which the damages for 
nonperformance are readily ascertainable by a court or jury, while 
some are clearly of the contrary character, with one gênerai pro- 
vision for damages, equally applicable to each and ail the various 
covenants. Take the one on plaintiff's part, for instance, providing 
that the buildings shall be kept insured for three-fourths their insur- 
able value. The damages for a breach of such a stipulation are 
readily ascertainable by a court or jury. The eame rule holds in re- 
gard to the provision for employing a certain number of men. Sup- 
pose a lesser number than 300 were employed; could it be supposed 
that the parties intended that the damages for employing only 275 
men at the plant, instead of 300, should be $50,000? There are also 
various provisions on the part of the défendant below, like those in 
regard to providing street-car service, water supply, lighting station, 
and switching facilities, where the damage could no doubt be sepa- 
rately assessed in case of a breach, and where it would do violence to 
suppose that the parties could ever hâve intended that |50,000 should 
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he the stipulated sum to be paid for a breach of any one of thèse minor 
provisions. Wliere there are so many and Tarious separate cove- 
nants upon either part to be performed, of varying importance, if the 
parties intend to stipulate the eame large sum to be paid upon 
any breach, without any regard to the degree of importance it may 
hâve in the gênerai scheme of the parties, certainly they should be 
required to make their meaning plain; and, if they do not make it 
clear that such was the intent, it is the more reasonable construction 
to construe such provision for damages as a penalty. This leaves 
each party free to prove the damages actually eustained. Again, 
if the intention in such a case is to make the agreed damages apply 
to some particular main provision of the contract, and not to ail, this, 
also, ehould be made manifest by express terms. 

In Taylor v. Sandiford, 7 Wheat. 13, Chief Justice Marshall lays 
down the rule somewhat more broadly than the subséquent English 
and American décisions would warrant, as follows: 

"In gênerai, a sum of money in gross, to be paid for the nonperformance of 
an agreement, is considered as a penalty, the légal opération of which is to 
cover the damages which the party in whose favor the stipulation is made may 
hâve sustained from the breach of contract by the opposite party." 

While that case was, no doubt, correctly decided, the gênerai doc- 
trine there laid down does not seem to take proper account of the 
cases where it is évident that the damages for a breach would be un- 
certain in their nature, and impossible of ascertainment by a jury. In 
thèse cases it is entirely proper for the parties to agrée upon the 
amount of damages, and such agreements are upheld by, and are not 
in disfavor in, the courts. In such cases the rule is properly laid 
down by the appellate court of Illinois in Burk v. Dunn, 55 111. App. 
25, as follows: 

"When the damages are considérable, are not capable of exact ascertainment, 
and rest malnly in estimation, and are based upon matters which are more or 
less uncertaln, and where there is no fraud in procuring the contract, the 
amount fixed by the parties ought to be the guide for the court." 

But we know of no cases recognizing an exception to the rule laid 
down as above in Parsons and in Bagley v. Peddie and Trower v. 
Elder, where there are various stipulations, under some of which the 
damages could be readlly eetimated, and others not, and where the 
provision for damages, as in the case at bar, applies to ail alike. 
There can be no doubt, if the provision for damages had by agreement 
of parties been made to apply only to a main breach on the part of the 
plaintiff below in not erecting and completing the plant by a day 
certain, the damages for such a breach being entirely uncertain and 
spéculative in character, that the provision would properly be con- 
strued as one for stipulated damages. 

The counsel for plaintiff in error bas, in his reply brief, contended 
for an exception to the rule he thinks applicable to the case, and for 
authority quotes from 1 Suth. Dam. § 294, as follows : 

"Where an agreement contains several stipulations, diftering in importance, 
and a sum is mentioned as llquldated damages to be paid in case of a breach, 
and of such amount as is apparently appropriate to a total breach, it will be 
Intended to fix the damages only for such a breach; and an intention will not 
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be imputed to make it payable for breach of inirior and unimportant parts, In 
tlie absence of language very clearly expressing It." 

But, upon examination of this statement in Sutherlànd, we find it 
wliolly unsupported by any authority. The only case cited by liim 
is Hoagland T. Segur, 38 N. J. Law, 230, wMch does not hold to such 
a doctrine. On the contrary, the gênerai rule of the English and 
American cases, as above given, is distinctly affirmed and followed in 
that case. The court even lays down the rule quite as strongly as 
the gênerai Une of cases would warrant, where it says : 

"While the courts hâve allowed parties to adjust in advance, and stipulate 
for damages to be awarded in certain cases for the nonperformance of agree- 
ments of this kind, they hâve adopted certain ryles of construction for deter- 
niining where such an adjustment has taken place. The gênerai rule is that 
where the agreement contains disconnected stipulations, of varions degrees of 
importance, the sum named will be considered as a penalty, though it is called 
'liquidated damages,' unless the agreement specify the particular stipulation or 
stipulations to vrhich the liquidated damages are to be conferred. As vv'as said 
by Lord Ooleridge in Magee v. Lavell, L. R. 9 C. P. 115, the courts refuse to 
hold themselves bound by the mère use of the words 'liquidated damages,' and 
will look at vrhat was considered, in reason, to hâve been intended by parties 
in relation to the subject-matter. The Intention must be derived from the whole 
agreement, and, if it be doubtful upon the whole agreement whether the sum 
named was intended to be a penalty or liquidated damages, it will be construed 
to be a penalty." 

This doctrine was applied by the New Jersey court to the case then 
in hand, and the provision in question, eo far as it aflected the breach, 
held in tbat case to be a penalty. It was as though the défendant in 
this case had sued to recover $50,000 as etipulated damages for a 
breach of the covenant to keep the buildings insured, or that to keep 
300 men in its employ. It was not reasonable to suppose that the 
parties iitended to hâve the provision for the payment of so large a 
sum as stipulated damages to apply to a covenant which prevented the 
défendant from receiving money on deposit, which was a minor stipu- 
lation of the contract, and held to be included in and part of the 
banking business. In that case, upon the sale of a banking bouse 
by the défendant, it was provided that défendant, after allowing a 
reasonable time to close out his business of banking, should not en- 
gage in the business again for 10 yeare, nor receive money on deposit. 
And it was stipulated that, if be did continue in the business contrary 
to the agreement, he should pay $10,000 as stipulated damages. He 
was sued for receiving money on deposit, and it was claimed that the 
$10,000 provision related to that stipulation. But the court held 
that receiving deposits was a necessary part of the banking business, 
which défendant had the right to carry on for a reasonable time until 
be could close out the business, and th,at by a true construction of 
the contract the provision for paying $10,000 as damages only applied 
to the stipulation against continuing in the banking business, and did 
not apply to the subordinate provision against receiving, money on 
deposit. And in discussing that question the court used this 1^- 
guage, which is Mr. Sutherland's only excuse for the principle he has 
laid down: 

"In every case the parties to such an arrangement are in fact controUed, in 
iixing the sum which shall be compensation for nonperformance, by the im- 
95F.-17 



258 95 FEDERAL RÉPORTER. 

portance oî the main object and purpôsg of the agréemienfc wlthôut regard to 
minor détails. An intention to nlkke the sum so deterniineâ on payable on the 
breaeh of minor ^ and, uniroportantjP^rts o< tbe: ^greçment -çvlll net be imputed, 
in tlie absence of languàge dëclarlhg 'suçhi intention with preqïslon." 

The case i^ not by any m^ns an authority favocable to the conten- 
tion of the plaintifl in error. The judgment of the' circuit court is 
affirmeii r' 



■ ' In re RiCHARDS. 
(District Court) W. D. Wiseonsin. Junel2, 1899.) 
,. , ■•: ':• . No.-'i55. 

1. BanKBTIPTCT— PrEKBBENCBS— Çl8S0I,UTI0K OF LiENB. 

Where tlie sui-eties on thé oiflcial bond bf an Insolvent and defaulting 
town fijeasurer paiij the ajijount of liis (Jefaleàtion,, and reçeived from him, 
Syltb IJflQwlefigei 9f his insoly^cy,; a Judgment no;iie for the amount so paid, 
ând éatised jùdgmënt to be pntered thereon^and etecutlon issued and levied, 
ut)oà' lëarnihg that there yçreother jiidgment notes qf the debtor outstand- 
îng,„apd flye'days iieréiaf ter' the debtor flled^ljilsToluntaiy pétition, and 
was aâtjvidged baiiiçrupt, /ieï<j, ;tiiatithç judgjneiïiand leyy were void, under 
séètion 67f of the'bàhkruptcy act of 1898, and that the property levied on, 
or the proceeds of its sale, should go to the trustée in banliruptey for the 
beneflt of the général credWor^ o^ the iestatew ... 

2. SAMB^VOjWNT'ApT AND. InYO^UNTABY .CiAgES. • , • 

Bahlîraptçy A'ct'1898, § ÔTf, provldînlg that liens obtained through légal 
lirocreèdihgs'agaînst an insolvent debtôt "àt any tlime withln four months 
prior tothé ffHng of à pétition in bânki?tii)tey against Mm shall be deemed 
null asdi vflid. in <:ase he is adjudgedia bankrupt," is tobe construed as ap- 
plying to,,Y,olu,ntary. as well as inyçtluntàïy cases, inasmuch as section 1, cl. 
i, déclares that " 'a person against wliom a petitlo(i hasbeen filed' shall 
iùelude a pefsBiï 'who bas flled a voluilliary pétition." , , 

In-Bankruptcy. ' ! i ,, 

Béesè'& Cafr1:er,fOr baiikrti^t. ;: 

J. 'P; Smélï^er, for crëditors. 

BUNK, D'iëtrict 'Jùdge. This is^n application by John Rich- 
ards, Thbnias'eaygilïj and Samuel Treloar to havè the proceeds of 
the sale 6f 'a stock of gbôds, aiàounting to the sum of |1,080.92, 
"paid over toftlieni by thè trustée, to be apfiliéd upon a judgment 
obtained in the state court against said bankrupt. The substan- 
tial facts are that the bankrupt, EichaPd T. Ridhards, having been 
elected in the spring «f 1897 as town treàsurer of the town of Lin- 
den, in loWà cbunty, obtàiiied the cotisent of John Richards and 
Thomas Oaj^gill tio bëcome hife suretiès upon an oiBElcial bond which 
the làw rèqùired him to give beforé enterihg upon the duties of Ms 
oflBce. Hë héld thé office for one year, and at thé end of his term 
was fo'ùnd to be short in his offlcialaccounts, and a defaulter upon 
his sàid 'bond, in the sum of about ¥1,350. As treàsurer he had 
collecté'd the taxes ând had paid o ver the state and county tax, but 
not the town tax, Being unable to pay the same himself, he. got 
his eaid bondemen and one Samuel Treloar to pay the amount due 
to the towJQ, and, to secure them, be gave them a judgment note 
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and certain mortgages^ppçn real estâtes Tbe judgment note was 
for $1,400. There were also turned over, as collatéral security, one- 
half of the book accounts belonging to the bankrupt, and a sep- 
ara te mortgage on tlie homestead given to Samuel Treloar, whose 
name iWas not on the bondj but who paid in cash f450, being one- 
third of the défalcation. On February 9, 1899, the payées in the 
note caùsed judgment to beentered ùp against the bankrupt for 
the amount of the note unpaid and interest, amounting to $1,137.10, 
issued exécution thereon, and levied upbn his stock of goods. The 
sale upon the exécution was stayed by the injunctional order of 
this court. The reason one of the petitioners gives for entering up 
the judgment and issuing exécution is that they had heard that Rich- 
ard T. Bicliards, the bankrupt, had given other judgment notes, and 
they desired to get their judgment flrst, so that exécution might be is- 
^uéd and a leyy made. At the time of the exécution of the note, 
as well as at the time of entering the judgment, Richard T. Rich- 
ards was insolrent, and so known to be by the petitioners, and it 
is clear from the testimony that the judgment was entered and 
levy made for the purpose of gaining a prefereriôe over other cred- 
itors. A stipulation ha,8 been flled, in order to avoid costs, to the 
effect that the sherifE who made the levy and the trustée should 
jointly sell the property levied upon, and pay the proceeds into this 
court. Five days àftér the entry of the judgment, to wit, on Feb- 
ruary 14, 1899, Richard T. Richards flled his voluntary pétition in 
bankruptcy, and was duly adjudged à bankrupt The question is 
whether the petitioners gained a lawful préférence by the lien of 
this exécution Whieh entitled them to the proceeds of the sale, or 
whether the money should go in equal proportions to the gênerai 
creditors. Upon this question I entertain no doubt that the judg- 
ment and levy are Void under the provisions of the bankrupt law, 
and that the money should go ratably to the creditors. 

Section 67f of the bankruptcy act of 1898 provides as follows: 

"That ail levies, judgments, attachmcnts, or otber liens, obtained through 
légal proceedings against a person who is insolvent, at any time within four 
months prior to the filing of a pétition in banisruptcy against him, shall be 
deemed null and void in case he is adjudged a bankrupt, and the property 
affected by the levy, "judgment, attachment or other lien shall bé deemed whoUy 
discharged and released from the same, and shall pass to the trustée as a part 
of the estate of the bankrupt." 

Without aid derived from other parts of the law, it would be a 
question whether this provision applies to any but involuntary 
cases, as it would be awkward to say that in voluntary cases the 
petitioner files a pétition against himself. Still it is difïicult to 
see why congress should make any such distinction between vol- 
untary and involuntary cases. The reason for declaring the judg- 
ment and levy void would be as cogent in the one caee as the other. 
But, as it happens, congress has not left this provision open to con- 
struction, as it expressly provides in the very flrst sentence of the 
act that the words, "a person against whom a pétition has been 
flled," shall include a person who has flled a voluntary pétition. 
This would seem to leave no room for doubt about the validity of 
the petitioners' claim to precedence. Tbe contention of counsel 
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for the petitioners, ptit in interrogative form in the brief, is as fol- 

' "Âssumitig, theii, "both that ElchardS' •vras Insolvent àiid that the petitioners 
knéwft, the question is, caii an insolvent borrôw monêy and give a valid se- 
curltyî Shall advanees in good faith to pay debts be protécted? Wlll the court 
support securities given by an Insolvent upon a bona flde advance ot money to 
pay debts, where the transaction does not in any way Injure the bankrupt or 
lessen his estate?" ; 

Tiiese questions might perhaps be answered by asking anotlier: 
What is a bajikrupt law good for,i,one leading objectof which is 
to diyide the insolvent's estate equally between creditors, if oue 
créditai^, seven months after the law has gone into effect, caii ob- 
tain'a judgment against the debtor, levy upon and sell his en tire 
stock of goods, a,ud leave the other creditors helpless? Upon équi- 
table principles, it is difficult to see what advantage thèse peti- 
tioners should hâve over other creditors. They hâve never sold 
him f,ny goods or put a dollar into bis business, and two of them, 
John jRichards and Thomas G^ygill, in paying the bankrupt's debt, 
dischargçd their own obligations. They were held as surety upon 
his oflflcial bond, and, with Samuel Treloar, paid eaeh one-third 
th,e amount of tbe défalcation to discharge the claim of the town 
against them and the bankrupt, joiptly and severally. Treloar's 
name ;syas nqt on the bond, and a separate mortgage of the bank- 
rupt's hbmestead was given to him to secure the |450 which he 
advançed to pay one-third of the indebtedness to the tovs'n. What 
superiop; équity, then, hâve John Richards anft Thomas Caygill 
over the «ther creditors who sold Richard T.i Richards the goods 
that enabled him to carry on his business, — perhaps the very goods 
which were seized under the exécution, and whiçh would hâve been 
sold to pay the petitioners' debt had it not, been for the injunc- 
tionai order issued by this court? If it were a question of su- 
perior equities, I cannot see th^t the petitioners hâve ^y better or 
stronger footing than the other creditors. But it seems quite clear 
to nje that, under the bankrupt law, thèse creditors, so far as they 
are ùnsecured, should share pro rata with the other unseeured cred- 
itors. The prayer of the petitioners is therefore denied. 



In re WOODARD. 
(District Court, E. D. North Carolina. June 28, 1899.) 

1. BÀNKHttPTCY — EXEMPTIONS — HOMESTEAD. 

Under Banlsruptcy Àct 1898, § 6, providlng that "this act shall not 
affect the allowance to banlîrupts of the exemptions which are prescribed 
by the state laws in force at the time of the flUng of the pétition," the 
extent and the duration of a homestead allotment made in a court of banli- 
ruptcy are the same as prescribed by the law of thé state. The bank- 
ruptcy act neither enlarges nor diminlshes the exemption under the laws 
of the state. 

8. Same— AssBTs of Estate — Ebvehsionakt Intehest in Homestead. 

Where the exemption law of the s^ate (Const. N. C. art. 10, §§ 2, 3) pro- 
vides that every homestead, not exceeding a certain value, sliall be exempt 
from sale on exécution or other final process, and shall continue exempt 
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from the payment ot any debt, after the death of the awner, Jnrlng the 
minority of any ot hig children, the reverslonary interest or tftle la land 
set apart to a bankrupt as his homestead, to accrue upon the term'nation 
of the homestead estate, is assets of his estate In bankruptcy, and rnust be 
sold by the trustée in bankruptcy. 

In Bankruptcy. On review of décision of referee in bankruptcj. 
A. J. Feild, for creditors. 

PURNELL, District Jndge. It is worthy of mention, and a source 
of regret, that though many briefs were promised, and a décision 
delayed for this reason, only one brief bas been flled. Even the 
attorneys hâve not favored the court with an argument of the ques- 
tions involved in this proceeding. A pétition and answer being filed, 
and the cause heard before the referee, an order was entered direct- 
ing the trustée to sell the reversionary or remaining interest of the 
bankrupt in the land allotted to him as a homestead, after the ter- 
mination of such estate or interest or title. From this order the 
bankrupt appealed, and the question is certified for review. 

Section 6 of the act of July 1, 1898, entitled "An' act to establish 
a uniform system of bankruptcy," etc., provides: 

"This act shall not afCect the allowance to banljrupts of the exemptions 
whîch are prescribed by the state laws in force at the time of the flling of the 
pétition in the state wherein they bave had thelr domicile for the six months 
or the greater portion thereof immediately preceding the fillng the pétition." 

This is essentially différent from the provisions of the act of 1867 
on the same subject. Hence the décisions construing that act do 
not apply. The section quoted provides the exemption allowed by 
the laws of the state where the bankrupt has his domicile shall not 
be affected. This means shall not be enlarged, as well as shall not be 
diminished. The section contemplâtes a conformity, as near as may 
be, to the statutes and décisions of the several states, when confoiTQ- 
ity is possible in carrying out the provisions of the act of congress. 
Nor can the décisions in other states, even in the courts of bank- 
ruptcy, control in a proper détermination of questions of exemptions; 
for, while the system of bankruptcy is uniform, the exemptions are 
necessarily diverse and différent, since tbey conform to the lawa 
of the différent states. To properly détermine the question at bar, 
therefore, it is necessary to ascertain what exemption a citizen of 
North Carolina — call it "right," "title," or "estate" — is entitled to as 
a homestead. The state constitution (article 10, § 2) provides: 

"Every homestead, and the dwellings and buildings used therewith, not ex- 
ceeding In value one thousand dollars to be selected by the owner thereof, or in 
Heu thereof, at the option of the owuer, aay lot In a city, town or village, wlth 
the dwelling and building used thereon, owned and occupied by any résident of 
this state, and not exceeding the value of one thousand dollars, shall be ex- 
empt from sale under exécution or other final process obtained on any debt." 

Section 3 of the same article exempts the homestead from the 
payment of any debt, after the death of the owner thereof, during the 
minority of his children, or any one of them. 

The provisions of the constitution exempt from sale under exécu- 
tion real estate not exceeding in value |1,000, but do not confer or 
prétend to confer any title in addition to that which the debtor 
already has; nor can it be distorted into meaning that the debtor 
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sbaJl hâve 1 1,000, .but it shal} not exceed that ,^mount.^ It ia an 
exemption, calï it liy whatever uawe may suit the stickler 'for words, 
and terminable at the happening of certain events, sucii as the death 
of the party to whom it is seciïred, and the arrivai of his youngest 
child at the âge of maturity, when it may be sold under judgments 
docketed in the superior court which are liens from their test. This 
is in accord with the statutes, and décisions of the suprême court, 
of the State. Vanstory v. Thornton, 112 JST. C. 196, 17 S. E. 560; 
FQrmey(J.uyal v. Rockw.ell, 117 N, C. 320, 23 g. E. 488, and cases cited. 
'À, dockwted judgment during the existence of this exemption is not 
bàrred by the statute pf limitations during the existence of the home- 
stead after it is laid off or allotted. Formeyduval v. Rockwell, supra. 
The extent and duration of a homestead allotment made in the bank- 
rupt court are the same as that prescribed by the law of the state. 
The state, court gives efiîcacy to the homestead allotment when, made 
in the bankrupt court, but the creditors of a bankrupt must prose- 
cute their claims and enforce their liens in the bankrupt court, and 
not in the state court. . Blum v. Ellis, 73 ÎST. C. 293; Withers v. Stin- 
souj 79 N. C. 341; Dixson v. Dixson, 81 N. C. 323; Lamb v. Chamness, 
84 N. C. 379; Windley v. Tankard, 88 N. C. 223. It will be seen 
from thèse authorities that creditors hâve some rights, shadowy and 
deferréd it may be, against debtors, even under the homestead provi- 
sions of the state constitution. They may obtain judgments and ae- 
quire liens, — liens they may not live to realize, but which may benefit 
their heirs or estate when the exemption terminâtes under the law. 

Section 2, cl. 11, confers on courts of bankruptcy jurisdiction to 
détermine ail claims of bankrupts to their exemptions, restricted by 
the provisions of section 6, before quoted, which contemplâtes that 
this shall be done without enlargement or diminution of such exemp- 
tion as .is allowed by the lawa of the state where the bankrupt has 
his dqmicile. There is no provision of law, after an adjudication in 
bankruptcy, under which the lien of a judgment creditor can be pre- 
served until the termination of the exemption. Such debt is provable 
in bankruptcy (section 63a), and upon the granting of a discharge the 
bankrupt would not pnly be relieved of the debt, but the judgment 
lien would be removed from his property. Only four classes of debts 
(thosementioned in section 17) are excepted, and not affected by a 
discharge in bankruptcy, and a judgment or judgment lien is not one 
of thèse four. To préserve the judgment lien which the creditor has 
under the state law, the bankruptcy proceedings would, of necessity, 
be kept open and pending indefinitely, awaiting the falling in of the 
homestead exemption. To discharge the bankrupt from the judgment 
and the lien incident thereto Would be to enlarge the exemption. 
To retain tbe proceeding awaiting the termination of the exemption 
would be a déniai of the relief intended to be given insolvent debtors 
by the bankrupt law. One would be an injustice to the creditor; 
the othei*, an equal or greater injustice to the bankrupt. The law does 
not côntemplate either, but is ihtended to be fair and just to both. 
There are other contingencies which may arise, not necessary to con- 
sider, — other rights of the creditors and debtors connected with the 
homestead exemption. 
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It is alleged in the pétition that tliere are judgments against the 
bankrupt, and this is not denied in tlie answer, but it is claimed by 
the bankrupt that thèse judgments are not liens on the homestead. 
This is what may be termed "sticking in the bark," and "begging the 
question." It can malie no material différence how this question is 
determined, — even if it had raised an issue of fact as to the existence 
of the judgments. The land allotted as an exemption is the property 
of the bankrupt, and, by opération of law, when the adjudication in 
bankruptcy was made ail of his property was put in custodia legis, 
and became vested in the trustée, when appointed. The bankrupt is 
entitled to the enjojTnent of the land until by the opération of the 
state law the exemption terminâtes. Simply this, and nothing more. 
If discharged of his debts, he is vested with a fee, or such title as 
he may hâve, relieved of the liability to, or annoyance of, creditors. 
This would be to appreciate his exemptions, and deprive his cred- 
itors of the right to obtain judgments and acquire liens. Thus, the 
exemption would be increased or enlarged, and the bankrupt given 
more than is contemplated in the state law, or intended by the act 
of congress. It is the duty of the trustée to collect and reduce to 
money ail property of the estate (section 47a), and to set apart the 
bankrupt's exemptions. The interest or title of the bankrupt in the 
land allotted as a homestead exemption after the termination of the 
time for which such property is exempted from sale is property. 
Hence it is the duty of the trustée to reduce to money, by sale, such 
property or title or reversion, and apply the proceeds to the payment 
of debts proved according to law. The order of the référée is affinned, 
and the trustée herein will proceed, in accordance therewith, to reduce 
to money the property of the bankrupt in the land allotted as a home- 
stead ekemption, after the termination of such exemption according 
to law, as herein decided. 



In re ALÏMAN et al. 

(District Court, N. D. New York. July 8, 1890.) '■ 

1. BANKRtrPTCY—PAiiTNBnsnip Pétition— NôNjoiNDEK dp Parties. 

Wlaere certain of tlie members of a dissolved partnersUip file their vol- 
untary pétition in banliruptcy, asliing for an adjudication of tliemselves 
and also of tlie flrm, but no notice of tlie proceedings is given to the other 
partners, wlio do not join in tlie pétition, an adjudication tliat the peti- 
tioners, "as co-partners and as individnals," be deelared bankrupt, is erro- 
neous, and will be vacated on motion. 

3. Same. 

Where certain of the memliers of a partnership file their voluntary péti- 
tion in bankruptcy, asking for an adjudication of the firm, but the other 
partners do not join and are not notifled of the proceedings, the defect is 
not cured by filing in court, after the adjudication, a paper pui^porting to 
enibody the consent of the nonjoining partners, but which is unverified, 
qualified in its terms, and signed only by their attorneys. 

In Bankruptcy. 

Julius Altman and Henry Altman filed a pétition în bankruptcy, praying that 
an adjudication in bankruptcy inight be made against themselves as individ- 
uals, and also against a certain partnership of which they had been members. 
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and which had previously been dissolved. An adjudication T\:as made tliat Ihe 
t-wO petltioners, "as eo-partners and as Individuals, are lieréljy declared and 
adjudged bankirupt." Tlie other members o£ the late partnership did not join 
in the pétition, and liad no notice of tlie proceedings, but subsequentij' a paper 
was filed, signed by tlie attorneys , of sucli otlier partners, and purporting to 
embody tlieir consent to the fliing'oithè pétition. This was dated as ot the 
same day on which the adjudication was made, but it was not presented to, or 
tiled in, the district court until several days after the adjudication. Certain 
creditors having moved that the adjudication should be yaeated, on the ground 
that the court had no junsdictioUi to malie an adjudication against the part- 
n?rsliip, or against the petitioners as partners, for the want of notice to the 
other members, and no jurisdiction to adjudge the petitioners banlcrupt as 
individuals, tlieir Joinder in one pétition being unautlîorized, the référée held 
that the adjvidication should be vacated and setaslde, and from this rullug the 
banlirupts bring this pétition for reyiew, 

Harry L. Taylor and E. L. Falk, for petitioners. 
Clarence U. Carruth, for opposing creditors. 

COXE, District Judge. As pointed eut by the référée, the practice 
of the petitioners was irregular, first, in omitting to gire the required 
notice to the members of the co-partnership who did not join in the 
pétition; and, second, in attempting to cnre the defect in the ad- 
judication by a subséquent unverifled consent, qualified as to its 
termsi and signed only by the attorneys for the nonjoining members. 
There seems to be no warrant for this practice. The court does not 
feel called upon to exert its ingenuity to untangle the snarl in which 
the petitioners' proceedings are involved, especially when a perfectly 
simple remedy is open to them. It is lilie attempting to repair a 
broken-down machine with the chance that it may continue a rickety 
and precarious existence when a new machine may be had for less 
price than it will cost to patch up the old one. 

Even if the inflrmities of the adjudication can be temporarily cured 
they are liable to reappear in other tribunals, to vex the court, and, 
perhaps, to resuit in causing the discharges which may be hereafter 
granted to be declared invalid. Assuming that a creditor is in a po- 
sition to raise the objection, in limine, that a partnership pétition 
cannot be filed in the circumstances shown, it will be time enough 
to consider the question when proper papers are before the court. 

The adjudication is vacated, with leave to the petitioners to take 
such further steps as they may be advised. Should the petitioners 
so elect, and the court is under the impression that such will be 
their wisest course, they may take an order dismissing the pétition 
without préjudice to their right to file a new one by ail the iirm mem- 
bers. 



Ir re FT. WAYNE ELECTRIC CORP. 

(District Court, D. tndiana. June 29, 1899.) 

Bankruptcy — Set-Ofp of Claims. 

Where the trustée of a bankrupt corporation is prosecuting an action 
against another corporation for goods sold, a creditor of the bankrupt can- 
not hâve the value of the property credited on his claim against the bank- 
rupt, and hâve the action dismissed, on the contention that the goods were 
bought by hlm from the bankrupt, and sold by hlm to the other corpora- 
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tion, when it appears that he was an oflBcer of the bankrupt corporation, 
and in charge of its sales, and at the same time an offlcer and agent of 
the purchasing corporation. 

In Bankruptcy. 

J. B. Harper, for petitioner. 

Breen & Morris, for trustée in bankruptcy. 

BAKEE, District Judge. Charles S. Knight flled a pétition in this 
court praying for an order directing the receivers, or their successor, 
the trustée of the bankrupt corporation, to cancel a mechanic's lien 
filed on its behalf by the receivers against the plant of the Worthing- 
ton Light & Water Company, in Greene county, to dismiss the suit 
for the foreclosure of the same in the circuit court of that county, 
and to crédit the value of the personal property for which the me- 
chanic's lien was âled upon the claim of the petitioner against the 
bankrupt corporation. The pétition was referred to A. A. Ghapin, 
référée, for investigation and report, and a demurrer to the pétition 
was overruled by him. An answer in déniai of the pétition, which 
also charges that the pétition seeks a fraudulent préférence, and a 
reply in déniai of the spécial matter of défense, were thereafter flled 
with the référée, and testimony was taken. His report, in which he 
flnds for the petitioner, and a pétition by the trustée for a review of 
the flnding, in the nature of exceptions thereto, hâve been flled hère, 
and are now submitted for the considération of the court. It is con- 
ceded that the petitioner, at the time of the pretended sale to him, 
had a valid claim against the bankrupt corporation for an amount 
larger than the value of the property in controversy. The petitioner 
was vice président of the bankrupt corporation, and had charge of 
its sales. He claims that he was also in business for himself, and 
as président and gênerai manager of the Wayne Engineering & Con- 
struction Company, and the Worthington Light & Water Company, 
and other corporations, and bought from the bankrupt corporation 
material which was used by him in the construction and equipment of 
electrical plants in various cities and towns, and which was sold 
and delivered by him to thèse corporations. He was an offlcer and 
agent of the bankrupt corporation, and in charge of its sales, and 
he was at the same time an offlcer and agent of other corporations, 
and was buying goods from himself, and selling them to himself. 
It does net appear, from the minutes of the bankrupt corporation or 
otherwise, that the petitioner was authorized, by its board of direct- 
ors, to carry on its business in this way. It is hardly presumable 
that he would be permitted to occupy such a relation of salesman and 
customer, if he were really engaged in business for himself as a rival 
and competitor of the bankrupt corporation, while it was represented 
by himself as its ofQcer and agent in selling its goods. Equity looks 
through forms, at the substance of things, and it is obvious, from ail 
the évidence in the case, that the petitioner, as agent of the bankrupt 
corporation, sold its property, as described therein, to the Worthing- 
ton corporation, and not to himself, as an intermediary or otherwise, 
and that the sale was made when the goods were delivered, on Janu- 
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any ITthi' The; intervention of himself, as an independent entity, 
betweèn hîmself as the agent of the bankrupt corporation, and him- 
self as the agent of the Wayne Engineering & Construction Company, 
or as the agent of the Worthington corporation, might hâve been 
regarded as a sort of harmless Action, which decéived nobody. It 
certainly does not change or obscure the facts, and is unwortliy of 
serions considération by the court. It may hâve been meant, and 
generally understood, as a business device or trick of the trade, 
for increasing the sales of the bankrupt corporation; otherwise, it 
was;a fraud upon the bankrupt corporation and ail who dealt with it. 
In any event, it is contrary to public policy that such an arrangement 
should be upheld. In this view of the case, it is unnecessary to con- 
sider whefher there >was a sale or contract of sale on September 
î5d or 5th, iwithin the requirements of the statutes of frauda. As a 
raatter of fact, the property remained in the possession of the bank- 
rupt corporation. It was not marked in any way as the property of 
the petitioner. A part of it was afterwards sold by the bankrupt 
corporation to other parties, and there was not any entry of a sale 
of the property on the books of the bankrupt corporation at that time. 
If there was a sale ,at that time to the petitioner, it was not made 
with the Basent of the bankrupt corporation, and it is voidable, at the 
instance of the trustée, who is the représentative of the bankrupt 
corporation and its creditors. The ba,nkrupt corporation being in- 
debted to the petitioner as stated therein, he might, with the consent 
of the bankrupt corporation, hâve received and been crédit ed on its 
indebtednjess to bim with the value pf the property. But the note 
or menioraindum made on September 3d and oth and ;the testimony 
shpw an entirely différent transaction. They refer e?:clusively to the 
sais iwhich; was afterwards, made tq the; WjOrthington corporation, 
and there was not any entry of mèja. a crédit, or any authority for it, 
on any of the books of the bankrupt corporation, and the subséquent 
sale of a part of the prpperty to other parties indicates that such a 
crédit was<pot actually given, or intended. The pràyer of the pétition 
does njptiiseek to hâve the claimof the petitioner allo>ved as a gên- 
erai clai'm i against the pstate in bankruptcy, and thp pétition does 
not coBttain ithe averments which are, ï-equired by the law and the rules 
and forms ofthe suprême court in proof pf debts by: creditors. It has 
not, therefpre, been considered on its merits, as a g'Çneral claim. 

Eor theforegoing^rgasons, the pétition by the., trustée for a review 
of the linding and order of the référée is sustained, and said findihg 
and order of the rpfpree are reversed,, a,nd the pétition, of Charles S. 
Knight 18 ;0vepruled ; and disnaiissed, with leave to fljp, His claim and 
proof of deht as a gesneral creditorof the bankrupt corporation, and, 
when so flled, it may besubmitted uppn the évidence , which has al- 
ready been t^kei^, pr, if desired, further évidence may be adduced 
by either; party. The restraining order heretoforp granted, restrain- 
ing the prospcution of the suit in the circuit court of G-reene county, 
Ind., is setuasàde, with leave to the trustée to prosecute said suit, 
if 80 advisedt 
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BLAKEY V. BOONVILLE NAT. BANK et al. 

(District Court, D. Indiana. July 8, 1899.) 

No. 446. 

Bankrdptct— Fraddulent Tranbfers— Patment of Money. 

XJnder Banlwuptcy Act 1898, § 67, cl. e, providing that "ail conveyanees, 
transfers, assignmeiits, or incumbrances of his property, or any part 
thereof, made or given by a person adjudged a banlirupt * * * within 
four montlis prior to the flling of the pétition, with the intent and purpose 
on his part to hinder, delay, or defraud his creditors, shall be null and 
vold," the payment of money by a debtor, on a valid pre-existing debt, 
under circumstances which do not make it technically a préférence, Is not 
a "transfer of property," in such sensé that the trustée or receiver of the 
debtor in banliruptcy may recover back such payment from the créditer 
receiving it, on proof of the fraudulent intention of the debtor. 

In Equity. 

Tiiis is a suit in. equity by the complainant, as receiver of an esta te iû banb- 
ruptcy, to recover, for the benefit of the estate, certain sums of money pald by 
the bankrupt to the défendants on promissory notes held by them, respectively, 
against the bankrupt, which were due and owing when the payments were 
made. ïhe défendants severàlly auswered, admitting the payment of the 
money within tour months preceding the adjudication of the debtor as a bank- 
rupt, but averring that they dld not know or hâve reason to believe that he was 
insolvent at the time the payments were made, nor did they hâve reàsonable 
cause to believe that such payments were made with any intent to grve theim 
a préférence. The complainant has fiied exceptions to thèse answers on the 
ground that they do not show that the payments were not made by the bank- 
rupt with the intent on his part to cheat, hinder, or delay his other creditors. 

Iglehart «& Taylor, for complainant. 

Armstrong & Kiper, Edward Gough, Hatfleld & Hemenway, Azro 
Dyer, and Herbert E. Hoggatt, for défendants. 

BAKEE, District Judge. The sole question raised by the excep- 
tions to the several answers of the défendants is whether money paid 
by a debtor to his creditor on a valid pre-existing debt, when the créd- 
iter at the time he received such payment had no reàsonable cause to 
believe that it was thereby intended to give a préférence, may be re- 
covered for the beneflt of the bankrupt's estate oin the ground that 
within four montlis after such payment the debtor was adjudged a 
bankrupt, and in making such payment the debtor intended to cheat, 
hinder, and delay his other creditors; or, in other words, whether 
money paid upon a debt under the circumstances above stated may 
be recovered by the trustée of the bankrupt, under clause e of section 
67 of the bankruptcy act. 

The présent bankruptcy act contains no express provision prohibit- 
ing the payment of money upon a debt under any circumstances. 
The law of 1867 (Eev. St. § 5128) provides that if any person, being in- 
solvent, makes any payment, the person receiving such payment hav- 
ing reàsonable cause to believe such person insolvent, the money so 
paid may be recovered for the beneflt of the bankrupt's estate. An- 
other section of that act (Id. § 5021) provides that any debtor who 
is insolvent, or in contemplation of insolvency, who shall make any 
j^ayment with intent to give a préférence, shall be deemed to hâve 
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committed an act of bankruptcy, and the assignée may, in a proper 
case, recover back the money so paid. If money paid upon a pre-ex- 
isting debt is recoverable under the présent bankruptcy act, the right 
to recover arises from implication, and the recovery must be had ei- 
ther under section 60, cl. b, or under section 67, cl. e. It is not nec- 
essary to décide whether money paid upon a pre-existing debt may be 
recovered under the présent act. The court will assume, for the pur- 
poses of thé présent case, that it may be recovered, for the reason that 
counsel for the défendants concède that it is recoverable under clause 
b of section 60, if the payment is made ta a party who has reasonable 
cause to believe that it is thereby intended to give Mm a préférence 
oVer the' other çreditors of the bankrupt. The sole question hère for 
considération i§, may money pair: pon a pre-exlsting debt be recov- 
ered under clause e of section 6Î? That clause provides that: 

"Ali conveyances, transfers, assignments or encumbrances of hls property, 
or any part thereof, made or giren by a person adjudged a bankrupt under tlie 
provisions of this act, subséquent to the passage of this act and witliin four 
months prier to the filing of the pétition, wlth the Intent ànd purpose on his 
pairt to hinder, delay or defraud hls çreditors, or any of them, sîiall be null 
and void as against the çreditors, jf such debtor, except as to purchasers in 
gqod faith and for jjireseut, fair considération." 

If a payment of money upon a pre-existing debt may be avoided un- 
der the foregoing clause, then ail that is necessary to be ehown in or- 
der to justify a recovery would be that the debtor making such pay- 
ment had been adjudged à bankrupt within four months after such 
pglyment was made, and that the bankrupt, in making such payment, 
intended to cheàt, hinder, or delay his other çreditors. It is insisted 
that the payment of money upon a pre-existing debt is a transfer of 
property, within the meaning of section 67. In my opinion, the mean- 
ing of the word "transfer,'' in clause e, is to be determined by the ap- 
plication of the maxim, "Noscitur a sociis," and that the words "con- 
veyance, transfer, assignment or encumbrance" apply to a transfer 
or incumbrance of property real or personal, rather than to the pay- 
ment of money upon a pre-existing debt. The creditor receiving the 
conveyance, transfer, assignment or incumbrance of property is desig- 
nated in the clause in question as a purchaser, and not as a payée. 
If section 60, cl. b, as is conceded by counsel on both sides, furnishes 
a remedy for the recovery of money paid upon a pre-existing debt, 
there would seem to be no reason why eongress should hâve provided 
for the accomplishment of the same purpose, and upon wholly différ- 
ent grounds, in section 67, cl. e. Such a construction would make 
section 67 include the same class of transactions as those expressed 
in section 60, and there would be no reason whatever for the enact- 
ment of clause b of section 60. It certainly is a more reasonable con- 
struction to hold that every part of the statu te should be given effect, 
and that section 60, cl. b, should be limited to judgments and préfér- 
ences, including preferential payments made where the payée had rea- 
sonable cause to believe that a préférence was thereby intended, and 
that section 67, cl. e, should be held to apply to conveyances, trans- 
fers, assignments, or incumbrances of property, other than money, 
which were not made in good faith, and supported by a présent, fair 
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considération. And such is the construction that I am disposed to 
give thèse sections. If ail payments of money made witliin four 
months prior to an adjudication in bankruptcy may be recovered f rom 
a créditer simply by sbowing that the bankrupt intended by such pay- 
ment to cheat, hinder, or delay his other creditors, it would prove a 
serions embarrassment to commercial transactions. No person, 
though believing that his debtor was solvent, and that the payment 
was made to him without any intent to hinder, delay, or defraud his 
other creditors, could safely receive a payment of a pre-existing debt. 
A construction worldng such inconvenience to legitimate business 
ought not to be given to the statute, unless its language is so clear 
and explicit as to require such a construction. Clause e of section 
67 is not sufflciently clear and spécifie to justify the construction con- 
tended for. It foUows, therefore, that the exceptions to the several 
answers must be overruled. So ordered. 



In re MILLS. 

(District Court, D. Indiana. July 13, 1899.) 

No. 65. 

Bankruptcy— Paktnbrship—Iiîdividual and Firm Crbditoks. 

Where a partnership bas been dissolved by decree of a state court, and 
its affairs wound up, and ail its assets distributed to its creditors, and no 
partner remaitis solvent, and afterwards one of the partners is adjudged 
bankrupt in his individual eapacity, creditors of the firm who proved their 
claims and received the dividend in the state court, and who do not offer 
to surrender the same, are not entitled to participate in the distribution 
of the banlîrupt's estate, as to the residue of their debts, until ail his 
individual creditors hâve been paid in full. 

In Bankruptcy. This is a proceeding for the review of the déci- 
sion of Clay G. Hunt, a référée in bankruptcy, brought by Loeb & 
Koch, H. & I. Loeb, the Kentucky Jeans Clothing Company, Stearns 
& Packard, Louis Stix & Co., S. L. Weiler, the Alto Shirt Company, 
Isaac Fallor Sons & Co., Hendriekson Lefler & Co., Mendel & Co., 
and Meyer, Wise & Kaichen, creditors of the late co-partnership 
of H. J. Foutty & Co., of which firm the bankrupt was a member. 
The referee's findings of f act and conclusion of law are as f oUows : 

(1) The bankrupt, Elizabeth A. Mills, is indebted to elaimants for goods and 
merchandise sold and delivered by elaimants to H. J. Foutty & Go., a partner- 
ship composed at the time of said sales of H. J. Foutty and said bankrupt, (2) 
Sald partnership was dissolved by a decree of the Fayette circuit court in the 
state of Indiana, being a court of compétent jurisdiction both of the persons 
and of the subject-matter, and the affairs of said p.artnership were tinally set- 
tled in said court. (3) There are no assets of said partnership. (4) Sald H. J. 
Foutty, the other member of said partnership, is insolvent. (5) Ail the above 
elaimants filed their claims against said partnership with the receiver of the 
state court, and received a dividend of 55 per cent, thereon. (6) The assets 
of the said bankrupt will probahly be insufflcient to pay her individual debts. 

Conclusion of law: The elaimants are not entitled to share pari passu with 
the individual creditors of the bankrupt, but are only entitled to participate in 
the gênerai distribution of the surplus of the assets of said bankrupt s estate 
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arier âll' claims flled and proVed by Indlvidual creditors against the Indivldual 
estfttê of thè bankrupt shall havë be^B paid in full. ' 

'Côbb & Howard ànd Haryey,PickeùS^ Cox & iKâhn, fur creditors. 

,BÀKEB, District J^dge., Tiie,a|)oy.e-named, creditors allège error 
in ttie fpregoing conclusion bf I9.W. . WLethër, in any case, a partner- 
shï|) qfèidîtor who bas proved his claim against tlae estate of a partner 
who,ibss heen adjudged a bankrupt in bis individiial capacity, will he 
permitted to participate in the distribution of the individual estate of 
the hankrupt, pari passu with his individual creditors, it is not nec- ' 
essàry now to détermine, tbe gçneral rùle in tbis kind of casés is 
tbus stàted by Chancellor Kent: 

"The joint creditors hâve the primary claim upon the joint fund, in the dis- 
tribution df the assets of banlcrupt or. insolyént partners, and the partnership 
debts are to be settled before any division of the ftinds takes place. Se far 
as the partnership property has been acquired by means of partnership debts, 
those debts hâve, in equity, a priority of claim to be diseharged; and the sep- 
arate creditors are only entitled, in equity, to seek payment from the surplus 
of the joint fund after satisfaction of the joint debts. The equity of the rule, 
on the other hand, equally requires that the joint creditors should only look to 
the surplus of the separate estâtes of, the, partners after payment of the sep- 
arate debts." 3 Kent, Oomm. (lOth Bd.) p. 78. 

There is an exception to tbis rule i-écognized in many cases, wbicb 
is relied upon by tbe petitioning. creditors. That exception is this: 
That wbere tbere is no' joint property, ànd no living solvent partner, 
thé joint creditors are entitled to share tbe sepftra^e property pari 
passu with the separate creditors. The gênerai rule is recognized 
as governing in the distribution of tbe bankrupt's estate under the 
présent bankruptcy jact in tbe case of In re WilcoX, 94 Fed. 84, wbere 
it is beld that, when a member of a co-partnersbip is adjudged a bank- 
rupt in his individual capacity, creditors of the firm are not entitled 
to receive dividends out of bis separate estate until bis individual 
creditors bave been paid in full; and that tbis rule prevails, notwith- 
standing tbe fact that tbere are lio partnership assets. Tbis is also 
the rule wbicb bas prevailed in this State for nearly 50 years. Weyer 
V. Thornburgh, 15 Ind. 124; Warren v. Able, 91 Ind. 107; Warren v. 
Farmer, 100 Ind. 593. In the case of Warren v. Farmer, supra, the 
suprême court of tbis state ruled that partnership creditors, even 
though tbere are no partnership assets and no living solvent pa,rtner, 
cannot participate with individual creditors in the individual estate 
of a deceased'partner. While tbere ûre cogent reasons for the appli- 
cation of tbe gênerai rule as recognized in this state in the distribu- 
tion of a bankrupt's estate situated in tbis district, still the court will 
not now décide that tbere may not arise cases under wbicb the excep- 
tion above noted may apply. In the présent case, however, the peti- 
tioning creditors bave already received 55 per centum on their claims 
out of the partnership assets. Tbey bave not surrendered or offered 
to surrender the advantage wbicb tbey bave tbus received. Tbey in- 
sist on retaining this' advantage, and On participating, upon tbe resi- 
due of their claims, è^ùâlly with the individual creditors in the dis- 
tribution of the individual estate of the bankrupt. To permit this to 



IN EE SAN GABRIEt SANATORIUM 00. 271 

be done under thèse circumstauces would, îù thé opinion of tlie court, 
be clearly againSt equity and good conscience, and therefore will not 
be allowed. The décision of thé releree will be affirmed, at the coat» 
of the aboyé pelitioning creditors. So ordered. 



In re SAN GABRIEL SANATOBITJM 00. 

(District Court, S. D. Califomia. June 26, 1899.) 

No. 1,200. 

Baitkrijptgt— Involuntabt Pkgckedings— Cobporations. 

A corporation which owns and malntalns a prlvate hoepltaj for con- 
sumptlveB, conductlng Itg business for profit, and not as a charlty, furnlsh- 
Ing to Its patients the usnal accommodations of a hôtel, and treatlng thelr 
dlseases chiefly by the Inhalation of an antlseptic vapor, chemlcally prepared 
on the premises, though not a "manufacturing" corporation, within the 
meaning of section 4 of the bankruptcy act (30 Stat. 547), la a corporation 
"engaged principally In trading or mercantile pursulta," and may be ad- 
Judged banlirupt où Involuntary proceedlngs against It. 

In Banliruptcy. On pétition for adjudication in involuntary bank- 
ruptcy. i 

Dillon & Dunning, for petitioning creditdrs. 
D. P. Hatch, for bankrupt. 

■WEULBORN, District Judge. The court havlng heretofore an- 
nounced its findings in favor of petitioners, so far as concems the 
acts of bankruptcy charged in the pétition, the only question now to be 
disposed of is whether or not respondent is such a cdiçoration as may 
be adjudged an involuntary bankrupt; or, more speciflcally, whether 
or not respondent is a corporation "engaged principally in manufac- 
turing, trading, printing, ipublishing, or mercantile pursuits." The 
purposes for which respondent was formed are set forth in its articles 
of incorporation as follows; 

"fl) To acqulre by construction, purchase; exchange, or other means, and 
thereafter to own, malntain, operate, and oairy on, or to seil or otherwise dis- 
pose of sanatoriums and other establishments sultable for the care and treat- 
ment of the slck. (2) To acqulre by purchase or other means, and thereafter 
use and employ, or to sell or otherwise dispose of pneumo-chemlc and other 
Systems for the treatment of persons atfilcted' wltb tubercnlosls and' Other 
dlseases. (3) To acqulre, own, bold, sell, eonvey, and mortgage such real and 
Personal property as mayi bé necessary, proper, or convenient In carrying on 
the business of the corporation." 

A circular letter issued and distributed by respondent contains the 
following statement as to its location: 

"The San Gabriel Sanatorlutù 1b delightf ully located between the dtles of 
Ixw Angeles and Pasadena. It la surrounded wlth six acres of fin© lawn, 
ahaded with lire oak, orange, palm, and other tropical and semltropical trees 
and shrubs In profusion. The building has one hundred comfortable, fur- 
nlshed' rooms, heated by Meam ànd ligbted wlth gaa, togéther wlth a cUmatc 
tbat la unsurpassed, maklng : an Idéal spot for a health-seekér.'' 

Hie circular letter alreàdy mentloned describes the character of 
respondent's business, as follows: 
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"Oor System of treatmeût is tMt of flUing the apartments of each patient 
■witli «ç antiseptic gerniieldaJîiali; ,by mean^ pf an evaporator, which: has «• 
càpaç^ty . sufBcient to saturate the . aJr contiriuàlly. In addition îo this, fresh 
air'ik' îorcèd through a battèry oi cylliiders' coatàlning tbe antiseptiC gernilcldal 
fluid, consisting of cil of tar,- oil èf CTicalyptus, thyUiol; fiietithol, pitié tat-, i)er- 
manganate of potasti, and carbolie acid. After passing tlirough tlie fluid, the 
moisture is extracted. This gives us practieally a dry, medicated air, which is 
conveyed to the apartment of each patient in sufllcient quantities to maintain 
the normal amount of^oxyggn to,me,et,the requjTements ,of the, nutritive function. 
In this atmosphère the patient 'iS âslved to liràctlc'é forced inhalations and 
forced exhalations, under prpper directions, and sqpp the fqjlowing results are 
observed: The physlcal examination shows thàt the lungs are clearing up, the 
respirations approaching normal," etc. "The treatment of phthisical patients 
by inhalation is not only rational and practicable, but it is strictly in harmony 
with therapeijtic law. By this means of administration it is not irfitating, and 
the air'îs hé thoroughly Imprégnated that the médicaments must reach every 
portion bf the Itlng tlssue that air in any fbrm can reach." ■ 

In another publication made bj it, respondent refera to its location, 
and cbaractèrizes its business tiras: 

"This System of treatment is administered under the direction of the National 
Pulmonaty Company, and is in qpçration at San Gabriel Sanatorium, San 
Gabriel, California, near Los Angeles, and at other points. The San Gabriel 
Sanatoriuf^i is pwned and operated by the San Gabriel Sanatorium Company. 
The sâniitbriùm is lighted with gàs and hèated by steam and open Ares. The 
rooms, over one hundred in number, are cheerful, sunny, and well furnished. 
Many suites hâve private bathî4 ( ïshe sanatorium is delightf uUy located, sur- 
rounded by twelve acres of land, fruit trees, and shrubs. . A biUiard room, 
lawn tennis court, and croquet grounds are free for the use of patients. 
* * * We désire to call particular attention to the salutary influence of the 
stimulatlng'antiseiJtlc vapor on the' ulcération conséquent to the tubercular pro- 
eess. ; Every physician must hâve notieed- the rapid décline of phthisical pa- 
tients where a large quantity of purulent matter was expeçtorated,— direct 
proof of extenslve ulcération. J^ * • We recognize the Importance of cre- 
ating wlthln the Itings dnd air passages a médium in which the pathogenic 
germ caûnot 11 ve or thrlve; by the continuous inhalation of à sterilizlng vapor, 
and at' the same time of incïeasing the resisting power of the body, by proper 
exercise; ,good food, toniçs, etc. This is acconaplished under our method as 
foUows;, First. In the apartment of each patient there is çliiced one of our 
vàporizefs which is of sufllcient capacity tb 'éâturàte the air bf a room, night 
and day, by evaporation. Second. Fresh air is drawn frohi the onter atmos- 
phère, highaboTO the earth's surface' by aa air pump, and forced. under moder- 
ate pressures ■thEough asystçm' of ^iping intQ the room of each patient, where 
It Is.expelled Intothe antiseptlc fluid : contained in the evaporizer. This fresh 
air becomes thoroughly imprégna ted with; the sterilizlng properties of the 
antiseptlc fluid, and is introduced into the room in quantities sufficient to main- 
tain the normal! proportion of oxygen to meet the requirements of the System. 
In this atmosphère the patient sleeps, and at intervais during the day practices 
breathing. exercises as prescrlbedv Third. A spécial treatment room is provlded 
where the vaporlzed antiseptlc is more concentrated than is needed in the liv- 
ing apartments. In this 'strong room' the patients practice breathing exercises 
for twenty minutes thtee times a day. Fourth. Puliiionary gymnastics and 
proper exercises are prescribed and practlced. In Cases where there are com- 
plications,, they are treated aecording to the laws of regular medicine." 

The proof shows that respondenf s institution is not a charity, but 
conducted qn the lines, indicated in thé foregoing extracts, and for 
profit. .Patients are lodged and furnislied with the usual accoinmoda- 
tions of a hôtel at the sanatorium, thé rates charged being |25 per 
week, and upward. Cigars are kept on sale at the sanatoriuru by 
the res^ondénf for thé bénefit of those 'Wftio désire them. Petitionera 
furnished cigars and groceries to respondent for use at its sanatorium. 
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Section 4 of the bankrupt act is as follows: 

"Sec. 4. Who May Bëcoiae Bankrupts. a. Any person wtio owes debts, 
except a corporation, shall be entitled to the benefits of this act as a voluntary 
bankrupt. b. Any natural person, except a wage-eamer or a persan engaged 
ciiefly ipifarinlBg or the tlllage of the soil, any unincorporated company, and 
any corporation engaged principally in manufacturing, trading, printing, pub- 
lîshing, or tnereântile pursnits, owing debts to the amount of one thousand 
dôlla.rB or bver, mày be adjudged an involuntary bankrupt upon default or an 
impartial trial, and shall be subject to the provisions and entitled to the benefits 
of this act. Private bankers, but not national banks or banks incorporated 
under state or territorial laws, may be adjudged involuntary bankrupts." 

While the artificial atmosphère used at respondent's sanatorium is 
doubtless the product of a manufacturing process, I am not prepared 
to hold that manufacturing is respondent's principal business. Nor 
is there any proof showing that respondent's business is that of print- 
ing or publishing. I am of the opinion, however, that respondent 
may be properly classifled as a trading or mercantile corporation ; that 
is, a corporation principally engaged in trading or mercantile pursuits. 
To the proposition that "a corporation created for the purpose of car- 
rying on or pursuing any lawful business deflned by its charter, and 
clothed with power so to do for the sake of gain, is clearly a business 
corporation, and amenable to the provisions of the bankruptcy act," 
petitioners cite : Bump, Bankr. p. 773 ; Kailroad Co. v. Jones, 1 Fed. 
Cas. 275; Adams v. Eailroad Co., Id. 91; Eankin v. Bailroad Co., 20 
Fed. Cas. 274. Thèse authorities, however, are interprétations of the 
bankruptcy act of 1867, of which section 37 is as follows : "Sec. 37. 
And be it further enacted that the provisions of this act shall apply 
to ail moneyed, business or commercial corporations and joint stock 
companies," etc. (14 Stat. 535), and, of course, are not determinative 
of the meaning of the bankruptcy act of 1898; but the meaning of 
said last-mentioned act must be ascertained from its own peculiar 
phraseology. In construing said act, however, a few gênerai défini- 
tions will be helpful. The word "mercantile" is defined thus : "Per- 
taining to merchants, or the business of merchants." Webst. Dict. 
"A merchant" is "one whose business it is to buy and sell merchan- 
dise," and "merchandise" is "a term including allthose things which 
merchants sell, either wholesale or retail, as dry goods, hardware, 
groceries, drugs, etc." Bouv. Law Dict. "Merchant" includes "hôtel 
keeper." Campbell v. Finck, 2 Duv. 107. It has been held that one 
who keeps on livery, or boards, horses belonging to other persons, is 
a merchant. In re Odell, 18 Fed. Cas. 574. See, also, Black, Bankr. 
p. 32. "Trader" is thus defined: 

"One who makes it his business to buy merchandise or goods and chattels, 
and to sell the same for the purpose of making a profit. The quantum of deal- 
ing is immaterial, when the Intention to deal generally exlsts." 3 Starkie, 50; 
2 Car. & P. 135; 1 Term R. 572. 

The principal question is whether the person has the intention of 
getting a living by his trading. If this is proved, the extent or dura- 
tion of the trading is not material. 3 Camp. 233; 3 Bouv. Law. Dict. 
741; In re Cowles, 6 Fed. Cas. 672. A baker who buys flour and 
makes it into bread for sale is a trader. In re Cocks, 5 Fed. Cas. 
1154. A stairbuilder is a trader. In re Garrison, 10 Fed. Cas. 49. 
95 F.-18 
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Thèse authorities, I think, faîrly outline the character olja mercliant 
or trad«% withio the meaning of the bankruptcy laiiy,, al^hough there 
are some cases which give to the words more resipictedisigniflcations, 
asin re Smith, '22 Fed. Cas. 394.^ v... ,: 

Bespond|ent CïiDtends that, inàSiauch a^ the ultiiïtaïë; ôïyjècit of its 
business isithécujce of consumptives, it is not a corporation prlucipally 
engaged in trading or mercantile pursuits, resting its argument largely 
on the word "prihcipally," used in section 4 of the bankruptcy act 
abové quoted. This word "principally," it seems to me; does not de- 
note the object or end of a pursuit, as claimed by rëspondent, but is 
employed hère to distinguish a calling, usual occupation, from an 
isolated single transaction. Thus, if an incorporated charity — a 
public free hospital, for instance — should buy a horse to be used in 
conveying patients to and from the hospital, and, flnding the horse 
unfit'fior such use, should sell it, this one purchaèe and sale would not 
bring thé hospital within the classification of a corporation principally 
engagea in trading or mercantile' pursuits ; but if an incorporated 
compâny such as a private hospital be conducted in a business way 
for profit, and not on charitable lines, it is, I think, a trading or mer- 
cantile corporation, within the meaning of the présent bankruptcy 
law, nb ûiatter what may be the resuit or effects it purposes to accom- 
plish with or upon its patrons. A decree adjudging rëspondent a 
bankrupt will bè entered. 



In re OTT. 

; .:; (I>lstplct Court, S. D. lowa, E. D. July 5, 1899.) 
■:..'■ - No. 741. -, 

1. BANKrtuptcT— PRTomTT op CLAiks— 'Taxes— lowA "Mùlct Tax. " 

ïhe "mulet tax" imposed by Code lowa 1897; ;§■ 2432, on ail peraons 
carryijjgijOU the business of selling lnto,xicating liquorSj . although It is 
expressif (denomjnated an "annual tax," and is as^ssed, certifled, and iqol- 
lected ip substàntiàlly the same manner, by the sàitne offl'cers, and for ibe 
sàriié^^çiyëtniiiéntar uses, as taxeà' in gênerai, is nevertheless merely a 
charge bj Ifeense exactgd ior the (privilège of carrylng on the business de^ 
scribed (foUowlng Smith v. Slîow, 66, N. W. 893, 97 Ipwa, 640), and Is there- 
fore not,^"jtax," within the meaning of Bankruptey Àct, § 64,;cl. a, requir 
ihg trustées in bankriiptcy to pay "ail taxes legally due and o'wlng by the 
baûkrtiiiV" iii àdvance of the payment of dividerids 'to créditorsl 

3. ÇAme — FOLtb'WiNe Statb Décisions. ■ 

In detétmining whether a charge or mulet imposed by a state statute 
upon liquor sellers is a "tax," within the meaning of that term as used in 
the bankruptcy act, a court of bankruptcy will follow the décisions of tlie 
highest court Of the state construlng the statute. 

In Bankruptcy. On certificate of review from John M. Helmick, 
Esq., référée in bankruptcy. 

Julius lisher; for Scott county. 

Wm. Theophilus, for Jacob Gadient 

Isaac Petersberger and A. P. Murphy, f or opposing creditors. 

WOOLSON, District Judge. Louisa Catharine Ott having been 
duly adjudicated a bankrupt, the county of Scott flled its verifled 



IN HE OTT. 275 

claiïn and proofs of debt for f 181.50, and demanded the debt be 
entered as having flrst priority in payment. The considération 
thereof is deelared to be mulet tax for |150, and interest thereon 
at 131.50. Tbe facts are not in dispute. The bankrupt was the pro- 
prietor of a saloon in said county, and three months' mulet tax 
against her therefor is unpaid, the amount thereof being |150, on 
which 131.50 interest bas accrued. The saloon was situated on 
premises owned by Jacob Gadient, and, by the statute of lowa (sec- 
tion 2432, Code 1897), this mulet tax became a lien against said 
premises, unless discharged by payment. No controversy exista as 
to the debt having been properly allowed as a claim against the 
bankrupt estate. The entire controversy relates to the refusai of 
the référée to order priority of payment thereon. It is conceded 
that, if the cîaiin is for "taxes," within the meaning of that term 
as used iil sèctioû 64, cl. a, of the bankruptcy statute, this pjiority 
is correctly claimed. This section provides: 

"The court shàll order the trustée to pay ail taxes legally due and owing by 
the bankrupt to the United States, state, county, district or municipality in 
advanee of th» payment of divldends to creditors," etc. 

If this mulet tax is not within said term "taxes," as therein used, 
the claim will be treated as other claims, having no priority of pay- 
mentj and as entitled to share in whatever dividend is deelared in 
favor of gênerai creditors. Whether said mulet taxes are thus in- 
cluded in said section 64, cl. a, must be determined under the stat- 
utes of the state of lowa imposing the same, and any construction 
of thèse statutes given by the suprême court, which may be perti- 
nent to the controversy herein. Chapter 6 of the Code of lowa of 
1897 is entitled "Of Intoxicating Liquors." Section 2382 thereof 
prohibits the selling or keeping for sale of any intoxicating liquor, 
"except as provided in this chapter." Section 2384 provides that 
whoever uses any building for the selling of such intoxicating liquor 
is guilty of a nuisance, and the penalty therefor is prescribed. Sec- 
tion 2385 provides for the issuing of permits to sell and dispense 
intoxicating liquors, "for pharmaceutical and médical purposes," by 
certain classes of persons, and on certain conditions, in said and 
other sections following explicitly set forth. Section 2432 contains 
the lollowing: 

"Every person, partnership or corporation, except persons holding permits, 
carrying on the iDUsiness of selling or keeping for sale intoxicating liquors, or 
inaintainiug a place where intoxicating liquors are sold or kept with intent 
to sell, shall pay an annual tax, to be called a 'mulet tax,' of six hundi'ed dol- 
lars, in quarterly installments as hereinafter provided, which tax shall be a 
lien upon the real property wherein or whereon the business is carried on, or 
■where the place for selling or keeping for sale is maintained, from the tlme 
each installment of tax as hereinafter provided shall become due and payable." 

Subséquent sections provide for the retum by the assessor to the 
county auditor of a list of persons carrying on such business, for 
the method of payment of the tax installments as the same fall due 
quarterly, for the certifying by the auditor to the county treasurer 
of persons and property subject to mulet tax, and for the entry or 
extenéion by the ti^easurer of siich certified facts upon the proper 
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tax li^ts in tlie treasurer's possession. Section 3439 contains th.e 
foUowing: 

"After the expiration of one montii from the date when such tax becomea 
due and payable, If not pald, It shall be delinquent and collectible by the 
treasurer in the S3,me method as thât in -whlch other delinquent taxes are col- 
lectible, and ail the provisions as to the collections of other delinquent taxes 
shall apply." 

Said and next following sections provide for collection of such dé- 
linquant mulet tax by sale (1) of Personal property used in connec- 
tion with or in maintaining the business, and (2)T0f real property 
wherein or whereon the business is carried on; and also provide 
that ail the provisions of law as to tax sales for other delinquent 
taxes (i. e. tiie gênerai proyisîons as to tax sales jn lowa) sliall 
apply to taX| sales for delinquent mulet tax. Section 3445 provides 
that the revenue provided for by this mulet tax shall be paid into 
the couhty tféasury, one half to go into the gênerai county fund, 
and the other half to be paid over to the municipality in which the 
business ta:^éd is conducted. But, if the business is conducted in 
a fownship outside the limits of a municipality, then such other half 
is to be paid to the elerk of the township, and the elerk apportions 
and the same is expended on the highways within the township. 
Authority iS given for the transfer to the county road fund, «nd ex- 
penditure upon the highways of the county, of that half of the mulet 
tax which is niade a county fund. Section 2448 provides : 

"In any clty, incffiûing cities acting under spécial charters, of five thousand 
or more lnhablta:nts, no proceedlng shall be maintâined agalnst any person 
who has paid the last preceding quarterly assessment of mulet tax, nor against 
any premises as a. nuisance on account of the selling or lîeeping for sale therein 
or thereon by such person, of such Uquors, provided the following conditions 
are complied with," etc. 

Hère foUow provisions as to written consent of electors, the grant- 
iug by the city oouneil of the request of an applicant for permission 
to sell at some stated place within the municipality, bond, police 
régulations, application of the statute to cities under 5,000 popula- 
tion, etc., which are not pertinent to the matter hère under consid- 
ération. Section 2447 is ag follows: 

"Nothing oontained In thls chapter, so far as it relates to the mulet tax, shall 
be in any way construed to mean that the business of the sale of intoxicating 
liquors is in any way legalized, nor as a license, nor shall the assessment or 
payment of any tax for the sale of liquors as aforesaid protect the wrongdoer 
Erom any penalty ndw provided by law, exeept as provided in the next section." 

The next section (2448) is summarized above. The original stat- 
ute, which has been codified into thèse sections, is chapter 62 of the 
Public Laws enacted at the 1894 session of the gênerai assembly 
of lowa. and bears the following title: "An act to tax the trafiic 
in intoxicating liquors and to regulate and control the same." 

Upon the sections above cited, Scott county urgently insists that 
the mulet tax falls within the taxes whose payment is given priority 
in the bankruptcy statute. There is much force in this contention. 
The assessor, who returns for taxation the taxable property under 
the général tax laws of the state, returns the names of persons and 
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descriptions of property for mulet tax entry. The county auditor, 
who certifies and delivers for collection to the treasurer th.e gênerai 
tax description, certifies and delivers to su eh treasurer for mulet 
tax collection tbe names and descriptions which he has received from 
tlie assessor. Tlie county treasurer proceeds to colleet, and, wlien 
the mulet tax becomes delinquent, the same gênerai provisions con- 
ter "power for enforcing collection as to the delinquent mulet tax 
and govern his action, which direct and empower him as to gênerai 
taxes; and when he has advertised the sale of property for delin- 
quent mulet tax, under the same gênerai statutory provisions as to 
delinquent taxes generally, he exécutes to the purehaser at said 
sale, and in accordance vs^ith the gênerai statutes relating to sales of 
property for delinquent taxes generally, a certificate of tax-sale pur- 
chase, which entitles the purehaser, at the end of the term applica- 
ble to certiflcates of tax-sale purchases generally, to a tax deed, 
executed by the treasurer in the same gênerai manner as other 
tax deeds, and in accordance with the statutes applicable to other 
tax sales of real property, which deed carries with it the presump- 
tions of regularity of proceedings which appertain to other tax deeds, 
is enforeeable in like manner and to like extent in the courts, and 
subject to the same défenses. And, finally, the revenue, whether 
coming into the county or municipal treasury from payment of thls 
mulet tax, is devoted to payment of expenses or indebtedness in- 
eurred in carrying out governmental purposes; and in this latter 
point it differs from the revenue arising from grading, sidewallc, 
paving, or other spécial assessment proceedings. Briefly stated, the 
lawmaking power of the state has expressly denominated it a "tax,'" 
speaks of it and refers to it in the différent sections relating to it 
as a "tax," has provided for its assessment, eertifying and collecting 
by the offleers performing like gênerai duties as to taxes generally, 
and in substantially the same gênerai manner, with tax-sale cer- 
tificate and tax deed, executed under same gênerai provisions and 
of same gênerai effectiveness as tax-sale certiflcates and tax deeds 
on sales for other delinquent taxes; and, lastly, the revenue com- 
ing into the county or municipal treasury from this mulet tax is 
placed with other taxes received therein, and expended, as such 
other taxes are expended, for governmental purposes. It would 
seem, therefore, that the lawmaking department of the state had 
attempted to make, and had made, the mulet tax a tax ranking with 
the taxes otherwise assessed, levied, and collected under the statutes 
of the state. 

It is claimed with much apparent force that what is by the statute 
denominated a "mulet tax," and made a charge or lien against real 
estate, and assessed and collected under and through the offleers who, 
as above pointed out, assess and colleet other taxes, is either a tax 
or a penalty, since the statute creating it will not permit such tax 
to be regarded as a license. The statute (section 2447, Code of 
lowa, supra) déclares that the législation creating and providing for 
collecting said mulet tax shall not "in any way be construed to 
mean that the business of the sale of intoxieating liquors is in any 
way legalized, nor is a license." If such mulet tax is not a license, 
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then, is it a penalty, as that term is generally understood, or in légal 
contemplation? No provision i^ made for its imposition as a pen- 
alty, Nq recourse is proTided to tlie courts for judiciàl inquiry or 
judgD^ent, and such judicial inquiry must précède adjudging or im- 
posirig penalty. Apparently the only argument which can be 
brougbt forward as tending to prove tlie lawmaliing body of the 
State ,/ntended such mulet tax should Ije regarded as a penalty is 
adduced from the section last above cited (2447), wbicli follows the 
portion last aboyé quoted with thèse wprds : 

"Nor>siiaU the assessment or payment of any tax for the sale of liquors as 
aforesaid [mulet tax] prbteet the wrongdoer from any penaJty now provided by 
law, exeept as provided In tlie next section." 

l^e next section (2448) is hereinbef ore stated. The "penalty now 
provid^ by law" at date of enactment of said mulet- tax statute 
was une, or imprisonment, or both, to be imposed by the courts 
after djie judicial investigation. This section (2448) does not pro- 
vide for any such penalty, nor for imposing of sentence; nor is 
there either in the mulct-tax statute as originally enacted or in the 
same as codifled, any such provision. 

It is further urged that, if such mulet tax is not in the nature 
of a l|içense, nor penalty, what is it but a tax? It is not claimed 
that it is in the nature of an indulgence or price paid in advance 
for permission to commit crime, or to violate the law with impunity 
after guch payment. It is urgèd that, if not a license, penalty, or 
indulgence, it is and must be a tax. In other words, the lawmaking 
body of the state having declared the mulct-tax statute is not in 
fact, and shall not be coiietrued as being in law, a license, and such 
statute having provided no penalty for violation, it merely suspends 
the penalty feafures of theretofore existing statutes regarding traf- 
flc in intoxicating liquors when the provisions of said mulct-tax 
statute are complied with, and in its stead substitutes a tax, assess- 
able and collectible in the manner pointed out. The argument fa- 
voring the position heré taken by Scott county has great force. 
But I do not find it at this point necessary to détermine its cor- 
rectness. 

We now turn to the considération of the construction of this stat- 
ute by the suprême court, the highest judicial tribunal of the state. 
Such construction, if directly and positively given, and upon the 
sections above cited with respect to the question herein involved, 
is at least to be given careful and weighty considération, and may 
control the décision reached herein. Indeed, the opposing creditors 
contend it must control such décision. Smith y. Skow, 97 lowa, 
640, 66 N. W. 893, cited by the opposing creditors, is the only case 
cited, and tte only one coming under my observation, wherein is 
discussed the question how far, if at ail, this mulet tax is a tax. 
The décision was rendered April 10, 1896. In 1892 Skow and wife 
executed to plaintiff, Smith, their real-estate mortgage for the put- 
pose of securing a promissory note. Skow subsequently conveyed 
the mortgaged premises to one Jones, who carried on the business 
of selling intoxicating liquors in a building on said premises. Thé 
mulet tax was entered against said premises on the proper tax books 
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of the county. Said mulet tax, becoming delinquent, became a 
lien against said real estate under the sections herein above cited. 
Smith having brought suit to foreclose the mortgage, the county 
sought to hâve its said mulct-tax lien decreed superior to the lien 
of the mortgage, which was validly outstanding when the mulet 
tax ûrst became a lien on the premises. The court déclare that 
"the sole question is as to priority of liens." In Trust Co. v. Young, 
81 lowa, 732, 39 N. W. 116, and 46 N. W. 1103, that court had, in 
1890, held (two of the âve members of the court dissenting) that 
where taxes on personal property became a lien upon real estate, 
after the lien of a mortgage had attached thereto, such tax lien, 
under the phraseology of the statute making it a lien upon real es- 
tate owned by the person against whom the personal tax stood, 
was superior and prior to the mortgage lien. The statutes of lowa 
provided that "taxes upon real property are hereby made a perpétuai 
lien thereon against ail persons except the United States and this 
state; and taxes due from any person upon personal property shall 
be a lien upon any real property owned by such person or to which 
he may acquire a title." Section 865, Code 1873. In Bibbins v. 
Clark, 90 lowa, 230, 57 N. W. 884, and 59 N. W. 290, that court, in 
1894 (its membership having been changed by the élection of Judge 
Kinne), again took up this question, and the court (two of the ma- 
jority in the former opinion now being the dissenting minority) over- 
ruled the décision in the Trust Company Case, and held the con- 
trary doctrine, subordinating the personal tax lien to the lien of 
such real-estate mortgage. The phraseologj' of the mulct-tax stat- 
ute, whereby such tax is made a lien against the real estate whereou 
or wherein the business is carried on (see section 3432, above cited) 
is closely similar to that with regard to the lien of the personal 
tax against real estate owned by the person against whom such 
Personal tax is standing. See sections above quoted. When the 
Skow Case was decided (1896), the membership of the court was the 
same as when the Bibbins Case was decided. In the Skow Case 
(page 641, 97 lowa, and page 894, 66 N. W.) the court say : 

"As the several members of this court adhère tô their former opinions touch- 
ing the lien of personal taxes on real estate with référence to mortgages which 
exist upon real estate when such personal tax becomes a lien thereon, it is 
désirable to rest the détermination of the question presented in this case upon 
another ground, upon which we ail agrée, and that is that this sum [mulet tax] 
which it is provided shall be a lien upon property, both personal and real, is 
n>ot in fact a 'tax,' as we usually use that word. It matters not that the légis- 
lature, in the statute, speaks of this llcense or charge as a 'tax.' ïhat does 
not malce it a tax. It is in reality a charge or license exaçted for the privilège 
of carrying on the business of vending liquors, which charge is made by statute 
a lien upon ail property, both personal and real, used or connected with the 
business. The doctrine adherèd to by a minority of the court in the Bibbins Case 
extends the priority of the lien of personal taxes on real estate over exlsting 
mortgages as to taxes proper; that is, gênerai taxes. As we hâve said, this 
is not a tax, and certainly not a gênerai tax. Not being in the nature of a gên- 
erai tax, and the statute not undertaking to make this charge or license â lien 
upon real property superior to existing liens, we discover no reason for holding 
it to be prior to the lien of plalntiff's mortgage. It is such a charge as attaches 
to, and becomes a lien on, the real estate when it is assessed, and does not take 
priority over the lien of a. mortgage then existing upon real estate." 
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Tïië ' contention of Scott county .îs that the question uiider de- 
termiiiâtion in the Skow Oase waS merély the priôritj^ of liens, and 
was so stated by tlie court; and therefore the arguëndo of the dé- 
cision is not to be taken as the décision of the court, save as re- 
lating to such lien priority. And therefore, while this court might 
accept such arguëndo, if the question there under considération had 
been whether the mulet tax is really a tax, yet, under the circum- 
stances, it is not binding on this court. But the court expressly 
say they décline to consider the case on the mère phraseology of 
the statute, The Trust Company and Bibbins Cases had been de- 
cided on the effect of similar phraseology in other statutes. The 
court say they prefer to base their décision upon a point whereon 
ail the members of the court agrée, and they then proceed to state 
such point as being that the "mulet tax," so called, is not a tax. 
There can be no doubt as to that being the point of common agree- 
ment among' the members of the court who disagreed as to the 
effect of the phraseology employed in the similar statute. As the 
point stated is the basis, as announced speciflcally by the court, or 
the foundatioh, of the décision in the Skow Case, we cannot doubt 
that the décision of the court in that case must be accept ed as "'so 
deciding that the "mulet tax," so called, is not a tax; and, if ikc a 
tax, then it is not properly included within the priority flxed by said 
section 64, cl. a. What may be the effect of the Skow décision, 
how far-reaching as to the methods prescribed by the mulct-tax 
statute for the action of the assessor, auditor, and treasurer, and 
how, if at ail, this décision affects, modifies, or nullifles the tax cer- 
tiflcate and tax deed issued on sales for delinquent mulet tax, 
it is not necessary that we hère inquire. But the inquiry is perti- 
nent, is this décision binding on this court? If so, then it becomes 
immaterial whether or not this court would décide this mulct-tax 
question, if presented as an original question, as the same is found 
in the Skow Oase. I am convinced that this court must follow the 
state court in this matter. We may hère leave out of considération 
the principles underlying valid, constitutional taxation, as not in- 
volved in this discussion. Were we considering the merits, and, 
originally, whether the mulet tax is a tax, such principles would be 
highly pertinent, and the discussion of their application to the mulct- 
tax statute would be intèresting. But we now start on this branch 
of the case with the récognition that the state of lowa, by its high- 
est tribunal, whose décision is controlling, in the absence of fur- 
ther législation, has declared that the mulet tax is not in fact a 
tax. It is not for this court to contest such decided fact. The 
state, by its proper authorities, législative and judicial, has enacted 
the statute creating or levying a tax, and then construed and de- 
termined the force and effect of such statute. And this court, after 
the suprême court of the state has construed it, accepts such stat- 
ute as though such construction had been placed in the statute at 
the time of its enactment. If the statute had expressly declared 
that, although called a "mulet tax," the penalty or tax (or whatever 
the statute named it) was not in fact a tax, but only "a charge or 
Mcense exacted for the '{jrivilege of carrying on the business of vend- 
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ing liquors," this court must coïncide with the statute, and regard 
it, not as a tax, but merely as "a charge which attaches to, and be- 
comes a lien on, the real estate," etc. Again, it is not for this 
court, but rather for the state, through its suprême lawmaliing 
body, to déclare that a claim that may thereafter exist in its favor 
shall be a tax or not. Unless the state so shapes and legislates with 
regard to such claim as that it becomes a tax, aud not a mère 
charge, this court may not attempt to supply whatever, in the judg- 
ment of the suprême court of the state, may be required to make it a 
tax. The bankruptcy statute certainly intended this priority of pay- 
ment should be given only to those claims existing in favor of the 
state or its municipal corporations, which the state had clothed, not 
only with the garb, but with the actual nature, the "in reality," of a 
tax. This court, therefore, must décline to give to the claim present- 
ed greater force or effect than the state bas itself declared the claim 
shall possess. It should be noted that the question brought up for 
review relates only to priority of payment out of personal assets. 
The case might hâve presented différent features, had real estate 
against which the statute attempts to place a lien for delinquent 
mulet tax been sold therefor, and we were now determining priority 
of liens out of the proceeds. It follows that the décision of the 
référée, that the mulct-tax claim is not entitled to priority of payment 
under section 64, is sustained, at the cost of the opposing creditor, 
Scott county; and the référée will proceed with the settlement of 
the estate accordingly. 

Order. 

Now there coming on to be heard the question, at the instance 
of said county of Scott, certifled for review to this court by John 
M. Helmick, Esq., référée, as to demanded priority of payment out 
of said estate of the claim herein proven in favor of the county of 
Scott, state of lowa, Julius Lisher and William Theophilus appear- 
ing for said county of Scott, and Isaac Petersberger and T. A. 
Murphy for creditors opposing said priority of payment, and argu- 
ments of counsel having been heard and the court fully advised, 
it is by the court ordered and adjudged that the action of said 
Référée Helmick, in refusing to allow and order priority of pay- 
ment herein of the said claim of the said county of Scott, be, and is 
hereby, approved and afflrmed, at the costs of said county of Scott. 
The said référée will tax and collect the costs incident to and oc- 
casioned by said certifying and hearing of said matter, and will 
proceed to settle said estate, in accordance with this order. 
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In re FEIEDERICK et al. 
(District Court; W. D. Wisconsin. June 9, 

No. 82. 

BaniKbcptcy— Exemptions— Partnekship Assets. 

; Uijder a statute (Eev. St. Wls. § 2982, subd. 8) exempting from exécution 

"tbe stock in tradé of ^ny merehant, trader, or ôther person, used and Icept 

' for the purpose of càrrylng on his trade or busiiièss, not exceeding |200 in 

: talute," in case of tlie banferuptcy of a mercantile partnersliip, where the 

- , ; firm has stock in trade, .but there are no individual assets, each partner, 

wltli the consent of the other, is entitled to hâve the statutory exemption 

, set apart to him out of the firm proiierty. 

' In bankruptcy. On reTietv of décision of référée in bankniptcy. 

Mùrpljy & Kroncke, for bankrupts. 
Tennéy, Hall & T-enney, for creditors. 

BUl!f;N, District Judge.- On May 3, 1899, George J. Friederick and 
.^e>^ér îîelson, part;}ërs engaged in the retair grocery frade on State 
street, ip lladjson, flled their pétition in voluntary hankruptcy, and 
on Ma^,ât,h :^ey^ duly adjudged bankrupts by this court, both as part- 
ners .aûldindividuals;. In their pétition theyeach testif y that they 
haye JXQ indiyidual.property, real or personal, except such exemptions 
as tïiéy înay sélect under the exemption laws of Wisconsin, and they 
claim the right to hâve their exemptions set apart by the trustée 
from the partnership property turned over to him under the law. On 
May ITth C. K. Tenney, of, Madison, was appointed and ; qualified as 
trusteej and there^pon the bankrupts applied-to him to set off their 
exemptions from the; partnership property, which the trustée refused 
to do, and a petitiop wa» i^Uïicdiately made to the référée to allow the 
exemptions, who decided ihat no exemptions could be allowed from 
the partnership property. , An appeal was taken from the décision 
of the référée, and the question has been argued, and is now for dé- 
cision, by the court. The exemptions are claimed unden? subdivision 
8 of section 2082 of the Revised St^tutes of Wisconsin, which provides 
that the following property shall be exempt, to wit : The tools, impîe- 
ments, and stock in trade of any mechanic, miner, merehant, trader, 
or other pereon, used and kept for the purpose of carrjdng on his 
trade or business, not exceeding two hundred dollars in value. The 
bankrjjpt law of 1898 provides as one of the duties of trustées under 
the law that they shall respectively set apart the bankrupt's exemp- 
tions, and report the items and estimated value thereof to the court 
as soon ae practicable after their appointment. The référée disal- 
lowed the claim of the petitioners on the ground that the property 
was partnership property, and there had been no severance. But 
I think this question was met and disposed of by the suprême court of 
.Wisconsin in O'Gorman v. Fink, 57 Wis. 649, 15 N. W. 771, in favor 
of allowing the exemptions. In this case the entire partnership 
stock had been levied upon and was in the hands of the marshal under 
an exécution issued out of the United States circuit court. There 
was no severance in fact, and, indeed, there could be none. The 
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property was levied upon as partnersbip property for a partnership 
debt, and taken from the possession of the partners. A partner sued 
to recover his exemptions. The question, as stated by the court, for 
its considération, was this: Was the plaintiff entitled to a separate 
exenaption to the amount of |200 out of the partnership property in 
the possession of the défendant under a levy on exécutions against 
the partnership where the other members of the flrm consented that 
he should hâve the beneflt.of such exemptions? The court held that 
he was. The language of Chief Justice Cole in deciding the question 
is quite as applicable to the case at bar as to that. He says : 

"But it is said that the plaintiff, as an individual member of the flrm, was 
not entitled to his exemption out of the flrm property so long as it retained its 
character as flrm property. In other -words, it is claimed that the exemption 
statute relates to and is intended to deal ^¥ith property wliich is owned in 
severalty, or with property wliich in its nature is severaljle, where tlie light of 
severance exists, and that the exemption does not and eannot attach to the 
property of a firm, whieh does not belong to either partner as his own before 
an actual division by the partners. On this subjeet Mr. Freeman, in his work 
on Executions, uses this just language: 'It often happens that property desig- 
nated as exempt by statute belongs to two or more persons, either as co-tenants 
or co-partners. The question then arises whether this property must be treated 
as exempt to the same extent as If held in severalty. The answers to this ques- 
tion are irreconcilable, and the opposing opinions are both supported by very 
respectable authorities.' Section 221." 

The court then proceeds to say: 

"The question whether one partner, with the consent of the other partners, 
can claim an exemption out of the flrm property in a case llke the one before 
us, has never been passed upon by this court. Theréfore, in view of the con- 
flict of judicial opinion on the subjeet, we feel quite free to adopt tliat rule 
which seems most in harmony with our décisions under the exemption laws, 
and the humane spirit of thèse statutes. It is quite uunecessary to oljserve 
that this court has deemed It a duty to construe liberally thèse laws, in order 
to carry out the manifest purpose of their enactment. * * * In the Rus- 
seil Case (Russell v. Lennon, 39 Wis. 570) the plaintiffs were partners doing 
business as tinners and jobbers. The levy was upon their tools and stock in 
trade for a partnership debt. The learned chief justice, in the opinion, says: 
'We hâve no doubt that in proper cases each member of a partnership is en- 
titled to his separate exemption out of the partnership property, and that the 
Iiartnership property, after levy, may be severed by the partners, so that each 
partner may hâve his several exemption. But it seems to us to be as inde- 
fènsible to extend the Personal privilège of exemption to a partnership, as such, 
as to extend it to a corporation aggregate.' It will be seen that there is hère 
a elear and distinct intimation that each member of a partnership is entitled 
to his separate exemption out of the partnership property, and the chief justice 
says that after the levy the partnership property may be severed by the partners 
so as to give each partner his several exemption. In that case the court was 
not called upon to state what acts were neces.«ary to be done by the partners 
after a levy to make a severance of the partnership property, nor do we well 
see what more the partners could do to accomplish this end than consent that 
each should hâve his exemption, and exercise his power of sélection. This, 
in contemplation of law, ought to amount to a severance, so tliat the several 
right of each partner would attach to the portion by him selected. Unless 
the severance can be made in this way, it is very évident that the right of each 
partner to his separate exemption out of the partnership property after levy 
eannot be protected or enforced; for certainly the partners eannot, after a 
levy, take possession of the corpus of the partnership property, and make a di- 
vision of it among themselves. This, obviously, is impracti cable. Theréfore, 
anless the mutual consent of the partners that each shall hâve his exemption 
and make his sélection from the partnership property has the effect to partition 
or sever thé joint property so that the several exemption will attach to the por- 
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tlon selected, no exemption in many cases could be had. But wbere ail the 
partners demand the exemption, each must be deemed to consent that the others 
hâve It, and mal^e bis individual sélection. Tbis. we thinli, was ail the court 
in the Russell ,Oase deemed necessary for the partners to do in order to malse a 
severance of the partnership property, and so change its character that the 
statutory right ■would attach as in goods held in severalty. We are well aware 
tbere are most respectable adjudications against tbis view." 

This case was decided by the unanimous opinion of the five 
judges then constituting the court. It is just and sound in its con- 
clusions, and has never been overruled or qualifled by any subsé- 
quent adjudication. In my judgment, it meets every condition and 
requirement of the case at bar for the allowance of thèse claims. 
In most of the cases since decided in which the claims of , partners 
hâve been disallowed it has been either where there was an élé- 
ment of lâches, or where the question arose between third parties, 
neither of whom were claiming the exemptions. Of course, where 
partnership property is levied upon under an exécution against the 
partnership, the claims to exemption should be made without de- 
lay, or they will be waived. That rule is just, and necessary, in 
order that the créditer, in case the claim is allowed, may proceed 
to secure his debt by a f urther levy or in some other manner. If 
the debtor is guilty of any lâches in making the claim, it will be 
held to constitute a waiver of his right, although it is held that he 
cannot, by express agreement in advance, waive his exemption. 
There is no conclusive presumption, where partnership property is 
levied upon, that the individual partners may not bave individual 
property more than enough to satisfy ail their claims under the 
exemption laws of the state. But, while this is so, it must be 
remembered that where persons are engaged in trade as partners 
it is not at ail probable that they will also hâve stock in trade on 
their individual account, because this would be inconsistent with 
the partnership obligations. So that in gênerai, if exemptions 
cannot be allowed to the individual partners out of partnership 
property, they cannot be allowed at ail, because there will be no 
property to which the exemptions could apply. But where it af- 
flrmatively appears, as in this case, that they hâve no other prop- 
erty, and they are guilty of no lâches, and there is no question of 
intervening rights, there would seem to be no good reason, ail the 
partners consenting, as in this case, and joining in the pétition, 
why they should be denied the benefit of the law, which was in- 
tended to apply equally to ail. No reason but a purely technical 
one has ever been suggested why men engaged in business as 
partners, and having ail their means employed in that way, should 
not be entitled to the benefit of our exemption laws, as well as per- 
sons employed in trade on their individual account. There is no 
reason why a man's family should be turned into the streets with- 
out a dollar to help themselves with, or to keep off starvation, by 
the greed and rapacity of creditors, in the one case more than in 
the other. Our exemption laws are libéral. They were so framed 
and intended by the wise framers of our constitution and by our 
législature, and they hâve received a libéral and sensible construc- 
tion by the courts to accomplish the beneflcent purpose of the fram- 
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ers of our constitution and laws. TJntil the above décision bj our 
suprême court, it was an open question whether any exemptions 
could be allowed to partners who had ail their means employed in 
partnership trade. But after that adjudication, whicb goes the 
whole length and breadth of allowing the exemptions, tbough no 
actual severance of the property has taken place, and though none 
could take place, after the property Is seized and taken out of the 
possession of the partners, there would seem to be not much war- 
rant for any court, desiring to do obédience to the libéral and just 
rule there laid down, of resorting to any technicalities to defeat 
the exemption. Looking at the history of the law, in connection 
with its plain provision for ail merchants and traders, it is difflcult 
to see how any other conclusion could hâve been arrived at by the 
court. The exemption cornes, not only within the évident purpose 
and spirit of the law, but within the clear and undoubted letter. 
The exemption of not exceeding |200 of the stock in trade of every 
merchant and trader resîding and doing business within the state 
is provided for in express terms. No hint or suggestion is found 
in the law itself that it was intended to apply «nly to individual 
traders, and not to the members of a partnership. A person en- 
gaged in trade jointly with another is no less a merchant and trader 
than one so engaged in trade on bis individual account. No doubt 
a large majority of the merchants of the state are engaged in joint 
trade as co-partners with others. They need the same measure of 
protection in case of business disaster as persons engaged in trade 
on individual account, and the law, in terms, gives it. There 
should be some very substantial reason for depriving them of their 
right to the protection which the law gives. When this clause of 
the law was flrst enacted in the early history of the state, it did not 
contain any express provision for merchants and traders. The 
provision ran: "The tools, implements and stock in trade of any 
mechanic, miner, or other person, *■ * » not exceeding $200 in 
value," etc. It was contended that this provision did not cover 
tne case of merchants, but only mechanics and miners and other 
persons similarly situated, — like well diggers, who used tools and 
implements, and incidentally had a little stock in trade in con- 
nection with their business, — because it was said that merchants 
are quite as prominent a class as mechanics and miners, and there- 
fore, if the législature had meant to include them, it would hâve 
named them, and not left them to be included under the gênerai 
term of "other persons." But the courts gave the clause a libéral 
construction, and held that it applied to merchants. Afterwards 
the législature amended the law by inserting the words "merchant 
and trader," so as to leave no doubt about its meaning. Since this 
change in the express terms of the law, there would seem to be no 
good reason for finding technical reasons to defeat the libéral and 
beneficent policy of the statute. Perhaps, in view of thèse plain 
provisions, both before and since the décision of O'Gorman v. Fink, 
the objection, which is quite technical in character, of a want of 
severance, has been employed quite as much as its intrinsic merits 
would warrant, both in this court and in the courts of the state, to 
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4efeat tjie purpose and intent of the législature tq allow exeiupr 
ti(Ons,to persans engaged as partners in joint trade< Tlie case of 
In re Hugbesj 8 Biss, 1,07, Fed. Cas. No. 6,842, diçci^étl, in this court 
in 1877,— âMÇi jears; before the décision of t;he suprême court in 
O'Gorm^n v, Einkj-T-was probably çprrectly decide(i on the facts of 
that case, m^d^r the adjudications ; as they then stood. In cases 
of levy up^n le^ecutiqp there cpuld be no actual severance. But 
the court in; O/Gorman V. Fink said the niutual consent and agree- 
ment of the partners to take, each, his exemptions,, amounts to a 
severance in Is^w, If the mutual consent an4 agceement of the 
partners works a severance in the case of a levy, why not in the 
case of a voluntary pétition in bankruptcy, which only provides for 
exemptions bejng set apart after the property bas come into the 
possession of the trustée? Assume that this isi a fiction. Very 
well. The courts of common law hâve always bpen in the habit of 
resorting to fiction for the purpose of doing justice. But they do 
not resort to action for the purpose of working injustice. From 
the days of Lord Mangfield and Chief Justice, Marshall to the prés- 
ent time the law bas perhaps been ameliorated and improved quite 
as much by the adjudications of great judges as by express légis- 
lative enactment. But there would seem to be no great need of 
jucjicial législation or resort to fiction in order to do justice under 
a statute so plain and obvious in its meaning as the exemption law 
in question 

If thèse exemptions are to be allowed to the individual partners 
out of partnership property in cases where they hâve nq individual 
property, what possible différence does it make to the creditors 
whether the exemptions are selected and taken out before the prop- 
erty is turned over to the trustée or immediately atter? It is quite 
évident that it is not contemplated by the bankrupt law that they 
should be taken out before, because it provides for the trustées set- 
ting apart and flxing a value- upon the exemptions. The flxing a 
value of course could not be left to the debtor. He might fix a 
value that would take the entirë stock. That must be done un- 
der the auspices and direction of the trustée, and to that end he 
should' hâve possession of the entire estate. I am; unable to see 
why the course pursued in this case by the debtors was not the 
proper one under the law. They flled their pétition, and turned 
over ail the property, claiming their exemptions at the same time. 
I think it was the dlity of the trustée to hâve set apart the ex- 
emptions, and cause a proper valuation of them to be made. 

In some of the cases decided since that of O'Gorman v. Fink the 
question has arisen between creditors upon the validity of an as^ 
signment under the state insolvent law. This was, the case in 
Bank v. Hackett, 61 Wis. 335, 21 N. W. 280. There was an effort 
made to set aside the assignment because the partners had re- 
«erved partnership property to themselves as exempt. In sustain- 
ing the assignment the court said: 

"A partnership is not entitled riï an exemption out of the co-partnership prop- 
erty. The réservation in thé case at Bar, being of the property owned by thé 
partners Jointly to them jolntly, is nngatory and void." 
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In Bank v. Baker, 68 Wis. 442, 32 N. W. 523, an assignment by 
partners purported to convey to the assignée ail the partnership 
property "not exempt to tliem by the laws of the state," and a 
schedule contalned a claim by each partner of certain property as 
being exempt. Ail of the property, however, was delivered to the 
assignée, and remained in his possession, and the assignors never 
in fact claimed any property as exempt. It was held that the ex- 
emption clause did not invalidate the assignment. 

In Bong V. Parmentier, 87 Wis. 129, 58 N. W. 243, partners had 
assigned for the beneflt of creditors ail their property "except such 
as is exempt from levy and sale under exécution." The whole of 
their stock of goods was included in the inventory, and delivered to 
the assignée, and no sélection or claim of any spécifie property as 
exempt was made until more than 10 weeks after the assignment 
was completed. Nor did it appear that the partners did not pos- 
sess individual property sufificient to satisfy the right to exemp- 
tions. Mr. Justice Càssoday, in delivering the opinion of the court, 
says: 

"The- partners did not, at any time before the assignment, and while they 
were owners of the property, sever their interest therein. For naore than ten 
weeks after the making of the assignment neither partner màde any Spécifie 
sélection or claim for any such exemption. This was certainly an unreasonable 
delay, and awaiver of any right to such exemption. Besides, for aught that 
appears in the record, the respective partners may hâve individual property 
sufflcient to satisfy any and ail claims for exemptions." 

_In Lamont v. Wootton, 88 Wis. 107, 59 N. W. 456, partners as- 
signed for the beneflt of creditors ail their property except such as 
might by law be exempt from seizure on exécution or àttachnjent. 
Ail of the property was delivered to the assignée, and Was incltidèd 
in the inventory without mention of exemptions, ànd no Claims for 
exemptions were made until nearlj' a month later, after the as- 
signée had expended labor and money upon thé property in caring 
for and insuring it and getting it ready for sale. It was very 
properly held that there was a waiver of the right to exemptions 
from the partnership property. Mr. Justice Newman, in delivering 
the opinioti, says "that the co-partnership had no right to exemp- 
tions," which is undoubtedly true. He also says, "The co-partners 
had rio such right in the co-partnership property until after a sev- 
èrance," which is also true. But he does not stop to deflne what 
will amount to a severance. It was not necessary, as that had 
been already settled in O'Crorman v. Fink. The court nowhere in- 
timate any dissatisfaction with the décision in that case, or any in- 
tention to qualify It in any way, and I take it that the refusai to 
allow the exemption is placed upon the other yery satisfactory 
ground that no claim for exemptions was made for nearly a month 
àfter the entire property had been in the possession of the assignée, 
and he had expended labor and money upon it in caring for it, in- 
suring it, and getting it ready for sale. The court say that the case 
is governed by the décision in Bong v. Parmentier, and clearly in 
that case the déniai to exemptions was placed upon the ground of 
lâches. It does not appear that the court in either case intended 
to resort to the old technicality that there had been no severance, 
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wMcli, the court had so effeetug,lly disposed of in ,f urtlierance of 
justice in O'Grorman v. Fink, or to qualify their former ruling tliat 
an .:ag;reeinent among the partners to claim their exemptions 
amounted to a severance in law, so far as to ènable the court to 
allow the exemptions. That wjauld be much too narrow ground fqr 
thîit or any court to stand upoh. Let an order be entered instruct- 
ing tbe trustée to set apart the exemptions as prayed. ' 



In re >VOOD. 

(District Court, D. Oreitron. June 29, 1899.) 

No. 4,460. 

1. CBTMtNAL Law— Pbockedings to Remove Opfbnders— Conclusiveness op 

Décision of Commissioner. 

The action of a commissioner in discliarging a person In proceedings 
for his removal to another district for trial on a crlmlnal Charge, after a 
full hearing, should be conclusive on the government, especially where 
the; testimony offered is that upon which the indictment was found. 

2. Samb^Copt of Indictment as Evidence. 

A certified copy of an indictment found in another district. If it contains 
allégations sufficient to show that a crime has been committed, is suf- 
flcient, as a prima fade showlng of probable cause, to authorlze the re- 
moval of the défendant to such district for trial; but It is not conclusive, 
and the court may, in Its discrétion, requlre further évidence. 

In thè matter of the removal of John Wood to the district of Wash- 
ington for trial on a criminal charge. 

John H. Hall, U. S. Atty. 
Charles J. Schnabel, for défendant. 

BÉLLINGrEE, District Judge. This is a proceeding for the re- 
moval of John Wood tp the district of Washington, upon an indict- 
ment, found in that district, charging him with subornation of per- 
jury in procuring one James lï. Perry to make, before, the register of 
the public land ofûce, a certain f aise oath, which false oath consisted 
of a swom statement in. writing, required' under the provisions of the 
act of congress for the sale of timber lands in the states of Oregon, 
Nevada, Oalifornia, and Washington Territory, to the effect that the 
said Perry had made a personal examination of certain public lands 
of the United States, when in truth and in fact he had not been upon 
or examined said lands, and did not know at the time whether the 
afQdavit so made was true or false. The application for removal was 
heard by Commissioner Deady, who, i^ithout other évidence than the 
certified copy of tjie indictment found in the district of Washington, 
ordered the défendant committed to await an order of renioval. Prior 
to this proceeding, a like pétition was filed by the attorney. for the 
United States before E. D. McKee, also commissioner for this district, 
before whoni a hearing was had, and the testimony of wjtnesses taken. 
The witnesses examined were James M. Perry (the party whose false 
affldayit, it is alleged, was procured by Wood) and, the wife of said 
Perry. â^t this hearing no copy of the indictment was presented. 
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Upon considération of this testimony, Commissioner McKee ordered 
the discharge of the défendant. 

Upon this application for removal, two questions are presented: 
First, as to the effect of the discharge by Commissioner McKee; and, 
second, as to the sufiflciency of the showing made to authorize an 
order of removal. 

As to the first question, I am of the opinion that the action of 
the commissioner in an application of this kind, upon the full consid- 
ération of the testimony offered, and especially where such testimony 
is that upon which the indictment is found, should be final. It should 
not be open to the government to file repeated pétitions before diiîer- 
ent commissioners upon substantially the same state of facts. If, 
for any reason, the government was unable to obtain the testimony of 
witnesses, and its case was therefore not fully presented, this would 
afford ground for a rehearing before the commissioner having cog- 
nizance of the matter. Where the hearing has been full and complète, 
the action of one commissioner in refusing to commit ttie défendant, 
unless such action has been arbitrary and in manifest disregard of 
his duty, ought not to be made the subject of review before a second 
commissioner. 

An agreed statement of the testimony of Perry and his wife before 
Commissioner McKee was made on this hearing, so that I am enabled 
to know what the facts are upon which the indictment in the district 
of Washington was found, and upon which the government expects 
to secure a conviction of the défendant. This testimony, so far as it 
relates to the crime chargea in the pétition filed as the ground for 
removal, consists of the statement by Perry and wife that Wood re- 
quested the former to go to Ellensburg, and make an application and 
ûling to purchase upon the land in question. This is the testimony 
relied upon to prove that Wood instigated Perry to make the alleged 
false oath that he had made a personal examination of the land filed 
on. There was no testimony tending to prove that Wood procured 
or advised the making of the alleged false averment contained in the 
afiQdavit, or that he procured the affidavit to be filed. Thèse are mère 
inferences of fact deduced from the fact that Wood instigated the 
application to purchase, since such an aflûdavit is required when an 
application to purchase is made. Such an inference cannot be allowed 
to establish the criminal act charged. Moreover, it does not appear 
from the testimony of the witnesses, nor from the allégations of the 
indictment, that Wood knew that an affidavit of the character men- 
tioned was required upon such an application as was made. Upon 
such a case there can be no conviction. In this case the parties-, hav- 
ing failed to show probable cause upon the testimony of witnesses, 
by a new proceeding before another commissioner had recourse to the 
expédient of a certified copy of an indictment, based upon the testi- 
mony of thèse same witnesses, as évidence of probable cause to jus- 
tify the commitment of the défendant. The statutes of Oregon hâve 
made this indictment évidence in such a case. Under section 1014 
of the Eevised Statutes, the procédure upon this application must 
conform to the usual mode of process against offenders in the state. 
But, while such copy is évidence, it is not conclusive. Under a simi- 
95 F.— 19 
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lar statute in the state of California, it was held, in U. S. v. Haskins, 
3 Sawy. 270, Fed. Cas. No. 15,322, that a copy of an indictment, if 
uncontradicted, is suiiicient proof of probable cause to justify the 
commitment of the défendant. This statute, like ours, provided that 
such copy may be received as évidence by the examining magistrate. 
And, in the absence of a state statute of this kind, the gênerai rule 
in the fédéral courts undoubtedly is that, if the indictment contains 
allégations sufflcient to show that a crime has been committed by 
the party chargea, it is sufflcient, as a prima facie showing, to order 
a remofal, if nothing else appears. This question is gone into very 
fuUy in Re Dana, 68 'Fed. 886. In that case the court quotes from 
the case of In re Wolf, 27 Fed. 606, as follows: "If the indictment 
contains allégations sufflcient to show a crime has been committed 
by the party charged, it is the practice of the fédéral judges to take 
the same as a prima facie showing that a crime has been committed 
at the place alleged by the party chargwl, and, if nothing else ap- 
pears, to order a removal of the party charged. But I hâve no doubt 
the judgej in his sound discrétion, may go into the whole case, if 
necessary, to enable him to détermine whether the party is to be 
removed from his home to a distant part of the country. This is a 
law in restraint of liberty, and, like alllaws of this character, while 
the very substance of the law is not to be construed away, yet it is 
to be strictly construed and strictly pursued. The government asking 
a removal is required to fuUy comply with the law." Other cases to 
the same effect are also cited, — among them, that of U. S. v. Fowkes, 

49 Fed. 50, where the court, admitting the indictment in évidence, 
found it insufflcient on hearing the defendant's évidence; stating 
that the court may treat an indictment as sufflcient authority for 
holding the relator, or it may not, as circumstances seem to require. 
And the court, in Re Dàna, in quoting from the circuit court of ap- 
peals afflrming the case last dited, says: "'We do not doubt that a 
district court may, in its discrétion, and in a proper case, order a 
warrant of removal upon an indictment alone, but it would be going 
much too far to hold that in ail cases » « • the judge is pre- 
cluded from hearing any other évidence than' the indictment ; and the 
court held that the judge was in that case justifled in requiring that 
he should be satisfled, before he would deprive the relator of his 
Personal liberty and order his transfer to a distant state for trial 
(Missouri), that there was évidence on which a jury might convict in 
that state, and that there was no error by the judge in his requiring, 
after the évidence given by the défendant, 'other évidence than the 
indictment itself , that the court in Missouri had cognizance of the 
offense, and in discharging the accused upon failure of the govern- 
ment to comply with that requirement.' " 3 C. C. A. 394, 53 Fed. 13. 

50 it is clear, upon principle and authority, that a certified copy of the 
indictment is not conclusive évidence of the existence of probable 
cause to warrant a removal. In this case the facts are very clear, as 
already shown. The indictment is not superior, as évidence, to the 
testimony of the witnesses upon which the indictment was found. 
The indictment was ex parte. The testimony was taken in open 
court, where the witnesses were subject to cross-examination by the 
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deffeûdant; and from this examinâtion, as I hâve alfeady shown, it 
does not appear that the erimé charged bas been committed by the 
défendant. Under thèse circumstances, there can be no order for 
removal, and this is without référence to the effect of the discharge of 
the défendant by Commissioner McKee upon the flrst application for 
his commitment. 

The only order that can be made in the case is one for the pris- 
oner's discharge. He is held under a commitment for an order of 
removal, and, unless it is a proper case for removal, a discharge 
must foUow. Upon the conclusion which I hâve reached, the prisoner 
would be entitled to a writ of habeas corpus, if not otherwise dis- 
charged from custody. U. S. v. Eogers, 23 Fed. 658. Ordered that 
the pétition for removal be dismissed, and the prisoner discharged. 



STANDAED DENTAL MFG. CO. v. NATIONAL TOOTH CO. 
(Circuit Court, E. D. Pennsylvania. June 27, 1899.) 

1. PATBNTS— JUHISDICTION OP FeDEKAL COURTS— FoRFEITDRE OF LiCENSE. 

The fédéral courts liave no jurlsdiction, under the patent laws, of a bill 
which seelis first to hâve a license declared forfeited for nonperformance 
of conditions, and then to hâve the acts of défendants declared an infrlnge- 
ment, and the usual remédies of injunetlon and accounting decreed. The 
proper course would be to obtain a deeree of rescission from a state court, 
and then sue for infringement in a fédéral court. 

2. SaME— FORFEITURB OP LiCENSE. 

A license does not become ipso facto void on a failure to pay royalties, 
even if It contain an express stipulation to that effect. It will remain in 
force, so as to defeat a suit against the licensee for infringement, untU 
it bas been rescinded by deeree of a court having jurlsdiction. 

Thomas D. Mowlds, for complainant. 
William A. Kedding, for respondent. 

GRAY, Circuit Judge. This case came on to be heard upon the 
demurrer of the défendant to the bill of complaint The bill of com- 
plaint states that both the complainant and the défendant are cor- 
porations chartered under the laws ef Pennsylvania, and doing busi- 
ness in that state; that Alfred Page and Samuel S. Bloom, résidents 
in Philadelphia, in said state, are the original joint and flrst invent- 
ors of a new and useful improvement in artiflcial teeth; that, being 
such original joint and flrst inventors, an application was made for 
letters patent, which were, in due course, granted to the said Page 
and Bloom, bearing date the 3d day of June, 1890, and numbered 
429.285; that the said Alfred Page and Samuel S. Bloom, being the 
sole owners of ail rights under the aforesaid patent of June 3, 1890, 
by an instrument of writing bearing date the 9th day of December, 
1896, granted and conveyed to the said National Tooth Company a 
license to manufacture artiflcial teeth, made in accordance with the 
speciflcations of said patent. The bill then proceeds to aver as fol- 
lows : 

"(4) That the National Tooth Company, shortly after the 9th day of Decem- 
ber, 189C, commenced to manufacture artiflcial teeth under the aforesaid license; 
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and,, in considération of the payment of the royalty at the times and in the 
amounts as agreed upon, tlie said Alfred Page and Samuel S. Bloom permitted 
the National Tooth Company to make and use dùring, the continuance of the 
said license a certain new and useful improvement in molds for artificial teeth, 
of which they were the original joint and fîrst inventors, and which had not 
been known or used by others before their invention or discovery thereof, and 
for which at that time they had not obtained letters patent. (5) That, so being 
the original joint and iirst inventors of said new and useful improvement in 
molds for artificial teeth, which said improvement had not been known or 
used by others in this country before their invention or discovery thereof, and 
had not been patented or described in any printed publication before their in- 
vention, or more than two years before tlieir application for a patent thereon, 
and was not in public use or on sale for more than two years prior to their 
application for letters patent of the TJnited States, the said Alfred Page and 
Samuel S. Bloom did in due form of law make application for letters patent 
of the TJnited States for said Improvement in molds for artificial teeth, and 
thereupon such proceedings were had that letters patent of the United States 
for said invention numbered 613,711, bearing date the 8th day of November, 
1898, were in due form of law issued and delivered unto the said Alfred Page 
and Samuel S. Bloom, whereby there was secured to the said Alfred Page and 
Samuel S. Bloom for the term of 17 years f rom the said 8th day of November, 
1898, the exclusive right to make, use, and sell the said invention throughout 
the United States and the territories thereof, which by said letters patent, 
ready in court to be produced, will more fully and at large appear. (C) That 
the said the National Tooth Company has been, since the 9th day of December, 
1896, making and selling artificial teeth under the license granted to it on that 
day, and has since that time been, and is now, using the said form of mold 
for making said artificial teeth, and on the 31st day of January, 1898, made 
returns and paid Alfred Page and Samuel S. Bloom a royalty or license fee of 
jçec^.eo, being the royalty upon 15,240 sets of teeth, calculated at the rate of 
four cents per set; the said Alfred Page and Samuel S. Bloom having agreed 
to reduee the aforesald royalty to four cents per set In place of ten cents, as 
set ont in the original agreement of December 9, 1896. (7) That the said Alfred 
Page and Samuel S. Bloom did, by an instrument of writing bearing date the 

2Gth day of November, A. D. , for a valuable considération assign and 

transfer unto the said Standard Dental Manufacturing Company ail of their 
right, title, and interest in the United States letters patent of June 3, 1890, and 
numbered 429,285; also ail right to any royalty or license fee that might be 
due, and the right to any and ail damages that might hâve accrued prior to 
the date of the assignment, as by said instrument of writing, ready in court 
to be produced, will more fully appear, and the said Alfred Page and Samuel 
S. Bloom, by an instrument of writing bearing date the 9th day of November, 
A. D. 1898, duly assigned unto your orator the entlre right, title, and interest 
in and to the United States letters patent numbered 613,711, and dated the 8th 
day of November, 1898, and the invention thereby secured, as by référence to 
said instrument of writing, ready in court to be produced, will more fully and 
at large appear. (8) That since the 31st day of January, 1898, the said Na- 
tional Tooth Company has not paid to the said Alfred Page and Samuel S. 
Bloom, or either of them, nor to the said Standard Dental Manufacturing Com- 
pany, any money on account of the royalty due under the agreement of 
December 9, 1896, or on any other account; and, in accordance with the stipu- 
lated terms of said agreement, it has become null and void, and not binding 
on either of the parties thereto. » * * And so it is that the said défend- 
ant, as your orator is informed and believes, without the license of your orator, 
and against its will, and in violation of its rights, has, since the 31st day of 
January, 1898, made and sold, and is now making and selling, and intends to 
make and sell, the said patented improvement in artificial teeth within the 
United States, and especially within the Eastern district of Pennsylvania, and 
has, since the 9th day of November, 1898, without the license of your orator, 
and against its will, and in violation of its rights, made and used, and is now 
making and using, and intends so to make and use, the said patented improve- 
ment in molds for artificial teeth within the United States, and especially 
within the Eastern district of Pennsylvania, ail of which is in violation of 
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your orator's rights, as secured by said seyeral letters patent and tlie asslgn- 
ments thereof." 

The bill then prays for an account of income and profits derived 
from making the patented artificial teeth, or from making, using, or 
selling any such teeth containing the improvement covered by said 
letters patent of June, 1890, No. 429,285 ; also for an account of in- 
come and profits for making, using, and selling the patented molds 
for artificial teeth covered by letters patent of November 8, 1898, and 
numbered 613,711. The bill then prays "that the défendant, by a 
decree of this court, may be compelled to deliver up to your orator, 
for cancellation, the agreement dated December 9, 1896, and made 
by Alfred Page and Samuel S. Bloom with the défendant, and by it 
recorded in the patent ofiîce, at Washington, on December 2, 1897." 
The bill then concludes with a prayer for an injunction, preliminary 
and permanent, and an assessment of damages in addition to the 
profits accounted for. The bill states that a copy of said license is 
annexed thereto, marked as an exhibit, and made a part of the bill, 
and the same is printed with the bill as filed. The said license, after 
the grant of the exclusive right to manufacture, sell, or dispose of 
under and by virtue of the said letters patent, in considération of a 
royalty thereby reserved, contains the following stipulation: 

"In considération of tlie foregoing grant, transfer, etc., made by Alfred Page, 
of Philadelphia, Pa., and Samuel S. Bloom, of Bridgeton, N. J., the National 
Tooth Company agrée to manufacture, sell, and pay the royalties on not less 
than 25,000 sets of teeth yearly, and, in the event of their failure to comply 
with the above-stipulated terms, this contract shall be null and void, and not 
binding on either party hereto." 

To this bill the défendant demurs upon two grounds: First, that 
the bill is multifarious, in that it joins with one bill suits for the in- 
fringement of two patents; second, that the court has no jurisdiction 
to give the relief prayed for. The theory upon which this bill is 
framed seems to be that the license under which défendant was 
authorized to manufacture and sell and use the articles and improve- 
ments covered by the patents has been forfeited by the failure of the 
défendant to comply with the terms of the contract as to payment of 
royalty; that complainant therefore has a right to invoke the 
power of this court, as a court of equity, to déclare the said forfeiture 
of said contract, and order the cancellation of the articles of agree- 
ment containing said license, and then, that being accomplished, that 
this court should, in the exercise of its jurisdiction under the patent 
laws of the United States, déclare ail manufacture, sale, and use of 
the said patented articles and improvements since the forfeiture to 
be infringements of the patent monopoly of complainant, and that 
the usual remedy of an account and an injunction in patent suits 
should be accorded it. The facts concerning the license and the 
nonpayment of royalties stipulated for are suflficiently set ont to form 
the basis for the principal question raised by the demurrer. The 
jurisdiction of this court is, in a sensé, spécial, and must appear upon 
the face of the bill. As it appears by the statement in the bill that 
both complainant and défendant are corporations of the state of 
Pennsylvania, and, therefore, for the purposes of jurisdiction, citizens 
of that State, there can be no jurisdiction of a cause of action arising 
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out pf the jcentract of license set forth intbe bill of complaint. The 
failure to pay the royalties, upon whicli tlie claim of forfeiture is 
grounded, is a breach of contract, cognizable in a court of commoii 
law. That and the cancellation of the contract of license, or other 
équitable remedy in that regard, are ail matters justiceable in a state 
court, but, in the absence of diverse citizenship, are clearly outside 
the jurisdiction of a fédéral court. It will not do to say that a for- 
feiture bas taken place, ipso facto, by the nonpayment of the stipulat- 
ed royalties, and that, therefore, ail handling of the patented articles 
by défendant since then bas beenan infringement. The law does 
not arm one party to a contract with the power to détermine in bis 
own fayor a condition of this kind, and thus produce for the other 
party to the contract ail the disabilities and conséquences that would 
follow a forfeiture legally ascertained and declared. Even where the 
contract provides that the failure to pay shall render it null and void, 
the défendant bas a rigbt to be beard as to the facts upon vs'hich such 
annulment is made to depeiid. Forfeitures are not favored in equity, 
and the best-considered "décisions hold that even licenses containing 
express stipulations for their forfeiture are not, ipso facto, forfeited 
upon condition broken, but remain operative and pleadable until 
rescinded by a court of equity." 2 Kob. Pat. § 822 ; White v. Lee, 3 
Fed. 222; Adams v. Meyrose, 7 Fed. 208; Baker Mfg. Co. v. Wasb- 
burn & Moen Mfg. Co., 18 Fed. 172; Purifier Co. v. Wolf, 28 Fed. 
814. 

The obvious and logical course for the complainant in this case 
would be either to sue fdr damages for the nonpayment of royalties, 
or, by a bill in equity, seek the rescission of the contract of license, 
and, that being ôbtained, to pursue the défendant in a fédéral court 
for an infringement; but in the case at bar the complainant seeks a 
rescission of the contract and a remedy for infringement in the same 
bill. The jurisdiction of this court, as we bave already said, can only 
attach, if it attach at ail, by reason of the provisions of the patent 
law of the Uûiteçl States, which specia;.lly confers jurisdiction in cases 
arising undër it. But in this case the complainant, in its bill, sets up 
a license, which, prima facie, protects the défendant in regard to the 
acts complained of, but which complainant says bas been forfeited by 
the nonperformance by défendant of its stipulated payment of royalty, 
and for which it asks tbis court to order the said contract of license 
to be delivered up and caneeled. No suit for infringement can 
therefore lie Until after this matter ôf the forfeiture is determined. 
Tbis becomes and is the principal subject-matter of the présent suit, 
and of that, as we bave already shown, this court bas no jurisdiction. 
The suprême court has so distinctlv supported tbis view in the cases 
of Wilson V. Sanford, 10 How. 99, and Hartell v. Tilghman, 99 U. 8. 
547, that they must be cpnsidered as' controlling the décision of the 
question hère discussed. This case, then, does not arise under any 
law of the United States, and, as has been before pointed out, this 
court is without jurisdiction to entertain a suit on the contract of 
license, either for the payment of royalties or the rescission and can- 
cellation of the contract itself, and is therefore without jurisdiction at 
ail, and the bill must be dismissed. 
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THE SOTJTH PORTL.ANDJ 

(District Court, T>. Washington, N. D. June 23, 1899.) 

CosTS. IN Admiralty— SuiTs IN Rem— ExPKNSE op Procurisg Rki.ease Bond. 
Where tlie claimant of a libeled vessel gives a bond for lier release, and 
decree is eventually rendered in his favor, the expense actually incurred by 
him in procuring tlie exécution of the bond for her release by a surety 
Company is a legitimate item of costs, to be taxed in his favor. The re- 
lease of a vessel on bond is not merely an accommodation to the claimant, 
but inures to the beneflt of other litigants by relieving them from the ex- 
pense of her custody, and the court will exercise its discrétion in awarding 
costs in a manner to encourage the substitution of bonds. 

In Admiralty. Hearing on motion in belialf of the British- 
America Corporation, Limited, intervening libelant, to retax costs 
and for disallowance of certain items of expenses alleged to hâve 
been incurred by tlie claimant. 

Ira Bronson, for intervening libelant. 
Metcalfe & Jurey, for claimant. 

HANPOED, District Judge. After the commencement of this 
suit in rem against the steamship South Portland, numerous cred- 
itors filed intervening libels against said vessel. The British- 
America Corporation, Limited, also flied an intervening libel to 
recover the sum of $11,000 for nondelivery of a shipment of liquors 
alleged to hâve been received on board at Vancouver, B. G., for car- 
riage to St. Michaels, Alaska. The claimant âled a stipulation in 
the sum «f |250 for costs, and also a bond in favor of said interven- 
ing libelant for the release of the vessel, pursuant to section 941, 
Eev. St. U. S., and afterwards flled an answer denying that the liq- 
ors, or any part thereof, were ever received on board said vessel, 
or that the freight on such shipment was ever paid. The inter- 
vening libelant failed to introduce any évidence whatever in sup- 
IJort of the libel, and, after due notice, a decree was rendered in 
favor of the claimant for costs, and dismissing said intervening 
libel. The cost bill includes, among other items of disbursements 
for expenses, the following: 

Paid United States Fidehty & Guaranty Company, making stiiwlation for 
costs as surety $ 5 

raid United States Fidelity & Guaranty Company for making $12,000 bond 
for release of respoudent vessel from attachment upou mouition issued 
upon said intervening libel 120 

It is undisputed that the claimant actually paid the amounts as 
compensation to the surety company for furnishing the necessary 
security to enable the claimant to interpose his défense and secure 
the release of the vessel; but his right to be reimbursed is denied, 
on the ground that it has not been customary heretofore to allow 
anything to owners of vessels who successfully défend suits in rem 
against their property as compensation for expenses incident to 
furnishing the security required of them by law and the rules of 
practice. Corporations cajntalized for the purpose of furnishing 
security in behalf of those obliged to give bonds and stipulations 
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with sureties hâve recently corne into existence to supply a demand 
for their existence. In the past, litigants were obliged to suffer 
deprivation. of the use of their property and interruption of their 
business, Uhless they could prevail upon wealthy persons to aid 
them by becoming liable as sureties for the demanda of adverse 
parties. The practice of importuning persons of flnancial ability 
to become sureties was annoying, but necessary. Since the mod- 
em surety companies hâve established agencies in ail important 
commercial cities, litigants are no longer compelled to call upon 
individuals to assume such liabilities, and it has become more diflfi- 
cult, and impossible in many cases, to furnish security, without 
going to thèse agencies and paying for the accommodation. In 
communities where business methods conform to modem customs, 
such expenditures as are the subject of dispute on this hearing, 
are in fact necessary, and every reason for allowing the prevailing 
partj' to recover other necessary expenditures in maintaining his 
rights in a litigated case applies with equal force in favor of exer- 
cising the discrétion vested in courts of admiralty by awarding to 
the prevailing party, as part of his taxable costs, the amounts ac- 
tually paid to surety companies for giving bonds and stipulations ex- 
acted by the defeated party. I do not consider that the release of 
the vessel, by substituting in her place a bond to secure the payment 
of any judgment which might be rendered in favor of the intervening 
libelant, is to be regarded as a mère accommodation to the claimant. 
The détention of the vessel in the custody of the marshal would hâve 
been a burden upon the litigants, as well as an inconvenience to her 
owners. In this case, if the vessel had not been released, the mar- 
shal's expenses for keeping her while the case was pending and unde- 
termined would hâve been largely in excess of the items now in dis- 
pute, and this intei-vening libelant would hâve been mulcted for that 
expense, however large the sum. The award of costs in ad^iiralty 
proceedings is always a matter in the discrétion of the court (1 Enc. 
PI. & Prac. 290), and I shall always be disposed to encourage owners 
to take their vessels into their own control, instead of leaving them in 
the marshal's custody, to be consumed by the necessary expense of 
keeping them in idleness. The motion to retax and objections to 
the cost bill are denied and overruled. 



SCHROEDBR v. CALHi'OENIA YUKON TRADING CO. 

(District Court, N. D. California. May 22, 1899.) 

No. 11,486. 

1. Damages — Bhbach of Contbact — Liquidatiok of Amount. 

Where the subject-matter of a contract is of such a nature that it would 
be impracticable or extremely dlfficult to flx the damages for a breach by 
évidence, they may be liquidated by the parties, and the agreement will be 
enforced; but, in the absence of such dlfflculty, a stipulation for damages 
much beyond what would otherwise be allowed by law will be construed 
as a penalty, and the aggrieved party will be limited in his recovery to the 
loss actually sustained. 
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9. SAME— WEONGFUli DiSCHAÏîGE OP Emplotk. 

The amount of damages recoverable by an employé for hls wrongf ul dis- 
charge before the expiration of his term of service, when an action there- 
for Is tried before the expiration of sueh term, is the salary or wages he 
would hâve received under the contract to the time of trial, less sueh sum 
as he actually earned and received if employed during the time, or mlght 
by reasonable diligence hâve earned by accepting employment of the same 
nature; and when he Is shown to bave been employed during a portion of 
the time in the same capacity, in the absence of évidence on the subject, 
it wUl be presumed that his earnings were the same as under the contract. 

This was a suit in admiralty to recover damages for bi-each of a 
coDtract of employment as master of a vesseL 

H. W. Hutton, for libelant. 
Fitzgerald & Abbott, for respondent. 

DE HAVEN, District Judge. This is a libel in personam to 
recover the sum of $885.50, which the libelant claims is due to him 
from the défendant by reason of the alleged breach of a certain 
agreement entered into between the parties on March 10, 1898. By 
tbis agreement, the libelant was employed by the défendant for the 
term of one year, at a salary of $85 per month, payable monthly, 
to perform the duties of master of the schooner Volante, or of any 
other vessel to which he might be assigned. The agreement contained 
a clause which in effect provided that, in case the libelant was dis- 
charged by the défendant for any other reason than incompetency, he 
was to be furnished with free transportation to San Francisco, and 
the remainder of the year's salary was to be paid to him. The libel- 
ant allèges that he entered upon the discharge of his duties at the 
date of the contract, and was discharged by the défendant without 
cause and against his consent on May 25, 1898; that he has only 
been paid $160 on account of his services; and that he was com- 
pelled to expend $25.10 for necessary expenses in returning from the 
place of discharge to the port of San Francisco. The answer dénies 
that the libelant was discharged by the défendant, but in this con- 
nection allèges that, if he was, it was because of intempérance, 
which rendered him incompétent to perform his duties as master. 
The libel was filed on June 24, 1898, and the action tried on the 
22d of August following. It very clearly appears from the évidence 
that the libelant was without cause and against his consent dischar- 
ged by the défendant on or about May 25, 1898. It was also shown 
that from June 15, 1898, up to the trial of the action, the libelant was 
constantly employed in the capacity of master, but not by the défend- 
ant. It may also be added that the amount of wages earned by the 
libelant during this period was not stated by any of the witnesses. 

1. The libelant, while not disputing the gênerai principle of law 
that the measure of damages for the breach of a contract is sueh 
snm only as will compensate the innocent party for the loss sus- 
tained by him, nevertheless contends that by the express tenus of 
his contract he is entitled to recover a sum equal to the wages he 
would bave earned during the remainder of the year for which 
he was employed. This contention cannot be sustained. One 
who has been wrongfuUy dismissed from service is entitled prima 
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facie tp recpver as damages theref or au amount equal to wliat he 
would haye eamed for the entire term of Lis employment if he had 
been pennitted to perform hia contract; but the défendant may show, 
for the purpose of reducing this sum, that the plaintiff earned aud 
received wages in some other employment during the period of time 
eovered by the contract, or that with reasonable diligence on his 
part he might hâve eamed something by accepting from others work 
of the same gênerai character as that which he was employed by 
the défendant to perform. Costigan v. Eailroad Co., 2 Denio, 609; 
Howard v. Daly, 61 N. Y. 362; Barker v. Insurance Co., 24 Wis. 630; 
Utter T. Chapman, 38 Cal. 659. This gênerai rule, with a modifica- 
tion which will be hereafter stated, is applicable to this case, not- 
withstanding the stipulation for a différent measure of damages con- 
tained in the contract upon which the libelant relies. That stipu- 
lation, if enforced according to its letter, would resuit in giving to 
the libelant more than compensation for the actual loss which he bas 
sustained on account of def endant's breach of contract ; that is, he 
would recover in thia action, by way of damages, a sum equal to 
what he would bave earned if he had fully performed his contract, 
and at the same time he would be pennitted to retain ail he bas 
eamed aince he was wrongfuUy discharged and ail that he may 
eam subséquent to the trial and during the remainder of the year 
for which he was employed by the défendant. When the sub- 
ject-matter of a contract is of such a nature that it would be 
impracticable or extremely difflcillt to flx the actual damages by 
évidence, the parties thereto may agrée upon, or liquidate, the dam- 
ages to be recovered upon a breach thereof, and such agreement will 
be enfoirçed; but, when no such difllculty is presented, a stipulation 
in a contract, to the eftect that damages for its breach shall be re- 
covered in an amount much greater than that which otherwise would 
be allowed by law, will be construed as a penalty, and the aggrieved 
party will be limited in his recovery of damages to the actual loss 
sustained by him; and the contract upon which this action is based 
belongs to this latter class. 

2. What, then, is the amount of damages which the libelant is enti- 
tled to recover? In my opinion, a sum equal to what would bave 
been eamed by him undér his contract up to the date of the trial 
and the amount expended by him in retuming to San Francisco, less 
what he ha;s beén paid by défendant and what hé earned and received 
from other employment af ter bis discharge from the service of de- 
fendant and before the trial of this action. This would be in ao- 
cordance with the rule adopted in Gordon v. Bréwster, 7 Wis. 355, 
and seems to me reasonable and just. In that case the court said: 

"Had the resppndent seen fit to walt before brlnglng his action nntll the 
period had elaps.éd îov the coiaiplete perfonpance of the agreement, the measure 
of compensation i30tild then hâve been easily arrived at We suppose he would 
then hâve been entltled to the ehtlre amount of his salary, less what he would 
hâve reasonably eàmed during the time eovered by the remainder of the con- 
tract In laborlng elsewhere. But, as the case now stands, we thlnk he was only 
entltled to recover his salary on the contract down to the day of trial, deduct* 
Ing therefrom any wages which he mlght hâve received, or mlght hâve reason- 
ably ea.med 'tjt '.) a tneantlme. This rule appears to us tô be the most equltabla 
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anfl saf e of any that occnrs to our mlnds, and the pne most Ukely to effect sub- 
stantial justice between the parties." 

As before stated, the évidence shows that the libelant was con- 
stantly employed as maeter of a vessel from June 15, 1898, until 
the date of trial. The amount of wages he wafi to receive was net 
stated by any of the witnesses, but there can be no presumption that 
it was less than what défendant was to pay him for similar serv- 
ices under the contra et sued on; and, if he received more, the burden 
was upon the défendant to show it. It follows, from what bas been 
said, that libelant is entitled to recover at the rate of $85 per month 
from March 10, 1898, to the date of the trial of this action, a period of 5 
months and 12 days, amounting to the sum of $459; add to this $25.10 
expended by him in returnmg to San Francisco, — ^a total of $484.10. 
From this must be deducted the sum of $160, which the libelant ad- 
mits bas been paid to him by the défendant, and the further sma 
of $189.83, the amount earned by him at the rate of $85 per month 
between June 15, 1898, and the date of this action,— leaving a bal- 
ance due from the défendant of $134.27. Let a decree be entered in 
favor of the libelant for $134.27 and costs. 



In re RAMSAY et aL 
(District Court, E. D. New York. June 10, 1899.Ï 

1, TowAOE— Négligence in Landing— Evidence. 

On a question whether a tug negllgently swung the starboard corner of 
the bow of a scow against a pier wlth great force, the master of the scow 
testlfled that the contact broke a stringpiece In the pier, that he heard tho 
wood cracking and breaklng, and that a day or so later he vlslted the place, 
and found the timber broken and apparently sound wlthln. Beld, that the 
breakage of the timber by reason of the contact was not shown. 

2. Same. 

Nor was négligence shown by the fact that the assistant master of the 
scow, who was standing on the bow, about a foot from the edge, lest hls 
equilibrlum upon the contact. 
& Same. 

The scow was fastened at her stem, and was swlnglng around the end 
of some tugs lying at the end of the pier, lashed together. When her star- 
board bow was some 16 feet from the pier, she was stopped. She then 
started and swung against the pier. Eeld, that In such space she could 
not bave gained sufflcient headway to come into such violent contact wlti 
the pier as would show négligent opération by the tug. 

4. Same. 

In any event, the captain of the tug was not bound to antlclpate the {in- 
sistant master's présence on the bow of the scow, the plan for making th« 
landing not requiring the assistant to be there. 

Carpenter & Park, for petitioners. 

CJharles J. Patterson and Mr. Oropsey, for claimant. 

THOMAS, District Judge. The petitioners' tug. Grâce S. Ramsay, 
on December 4, 1895, towed a dumping soow in the East river, from 
Stanton street, and landed the same on the lower side of the pier 
at Eutgers street. The tide was flood, the night was clear, and at 
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the pier surrounding objects could be seen at a sufficient distance to 
prevent embarrassment in opération. The tug is 75 feet, and tlie 
scpw about 100 feet, in length. The dumper was on the starboard 
side of the tug, and ite bow extended sonie 30 feet beyond the tug's 
bow, while the latter's stern was a few feet beyond the stern of the 
scow. Two tugs lay lashed together at the end of the pier. The 
bow of the inner tug and the stern of the outer tug prdjected into 
the slip some 5 feet beyond the lower side of the pier, while other 
boats lay on the next pier below. The Eamsay, facing down stream, 
placéd the dumper alongside the outer tug, and fastened a line about 
15 feet in length from the scow's quarter cleat, forward of her after 
bridge, to the bow of the outer tug. Thereupon the Eamsay went 
ahead, with the intention and with the resuit of working the scow 
around the two tugs, and bringing it up against the lower side of the 
pier. When the scow came in contact with the pier, the claimant, who 
was employed thereon as an assistant to the master, and who was on 
the bow of the scow, was injured by reason of his foot coming between 
the outer side of the ecow and pier, and such injury necessitated the 
amputation of his leg. It is contended by the petitioners that the 
stern of the scow was worked around the lower ends of the tugs, 
and came in contact with the lower side of the pier, before the bow 
of the scow touched the same, and that the lines holding such tugs 
rendered sufftciently to allow this. In view of the fact that there 
were but 15 feet of line between the scow and the outside tug, it is 
considered that this contention is not true. To permit this resuit, the 
line should hâve been sufflciently long to reach from the bow of the 
outside tug across one half the width of such tug, and the whole 
width of the inside tug, which apparently was not the fact; and, as 
the captain of the Eamsay testifies that the line was not disturbed, 
it is considered that it was physically impossible for the stern of 
the scow to make the flrst contact with the pier. This conclusion 
is strengthened by the évidence of the claimant and the master of 
the scow that the fore part of the scow first came against the pier. 
The persons last named stated that the scow was worked around 
into the slip until her bow was from 10 to 16 feet from the side 
of the pier, and that thereupon the tug stopped working, and that 
the boats remained still in the water for a space of time, which the 
claimant fixes at "a few minutes." The claimant contends that the 
Eamsay started up and swung the scow so that her starboard corner 
came in violent contact with the pier, and that the violence of the 
collision was such that a stringpiece on the dock, 12 inches in width 
and thickness, was broken through. The claimant does not testify 
to the broken timber, but the master of the scow testifies that, al- 
though he did not see on the night in question that the timber was 
broken, yet he did hear the "wood cracking and breaking" on such 
night, and that within a day or so thereafter he visited the place and. 
found the timber in the condition stated, and that, while the timber 
was "brown or gray looking" outside, it was sound within. The 
évidence that the contact broke the timber is entitled to considération, 
but it is not convincing. The sound resembling the cracking of 
timber, when boats corne against the side of a pier, is so well known 
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that it cannot be accepted as a persuasive indication of the break- 
ing of the timber, and the condition in wMch the timber was found 
a daj or more aiter the accident does not trace the cause of the 
breakage with sufficient directness to the contact on the night of 
the accident, j^evertheless the entire évidence tends to show pre- 
ponderatingly that the scow came against the pier with sufficient 
force to cause the claimant to lose his balance, and that the injury 
resulted therefrom. But a contact sufiicient to overcome the equi- 
librium of the claimant is not necessarily négligent. Therefore the 
question recurs whether the collision with the pier was so forceful 
as to indicate négligence in opération. The scow was fastened at 
her stern, and was swinging around the end of the tugs lying at the 
end of the pier. When the Eamsay's bow was some 16 feet from 
the pier, she stopped. She then started, and went with a swing to 
starboard. It is not believable that she could, starting from a stand- 
still, swing to starboard and move with sufiicient rapidity to come 
into a violent contact with the pier. The stern Une would prevent 
headway, and the motion would be substantially latéral. The en- 
gineer of the tug testiûes that in the space of 16 feet, in slack water, 
the tug and dumper could get hardly any headway. This évidence 
seems, in the main, crédible; and it seems in crédible that, in moving 
the boats with considérable latéral direction, anything save a slow, 
drifting motion could be obtained. Of course, the action of the flood 
tide must be considered. The captain of the Eamsay states: 

"The tide has some effect, although af ter you get headed into that slip you 
lose the strength of the tide. There is a dock in the next slip below, and it is 
a box dock, and it takes the strength of the tide outside. You hâve it ail on 
the stern of your dumper when you are working her around." 

In the absence of contrary évidence, some force must be given to 
this statement; and, even without it, the strength of the tide, as- 
sisted by the opération of the tug, does not seem sufficient to create 
the momentum alleged by the claimant. 

There ie a further considération casting grave doubt upon the claim- 
ant's right to recover. It is évident that the plan for making the 
landing did not require the claimant to be where he was. The opéra- 
tions were at the stern of the dumper, and, until direction was given 
by his superiors, no immédiate duty called him to the place occupied 
by him; nor was the captain of the tug required to antieipate his 
présence near the edge of the dumper, and he owed the claimant no 
duty to use the care that such position would otherwise demand. 
The counsel for the claimant f airly states the latter's position : 

"He had been standing on the deck of the scow, just inside the chockpiece, 
which is about fourteen or eighteen inches high; and when the scow struok the 
dock he was thrown over, with his hands on the stringpiece of the dock, and, 
in tryiug to save himself, pulled his right foot over the chockpiece, and caught 
it between the chockpiece and the dock." 

Outside of the chockpiece there is a guard about 10 inches wide. 
Therefore it appears that the claimant, although standing within the 
chockpiece, was about a foot from the edge of the boat, with the 
évident intention of leaping upon the dock when opportunity should 
occur. The position was an unnecessary one, and it does not appear 
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that the claimant was justifled in believing that at the time Ms serv- 
ices were required at that place. Tbe captain of the tug testiiies 
that he received no notice that they were going to move the scow 
or dumper towards the dock, although he knew that they were 
trying to put the bow up against the dock; that neither he nor any- 
body on the tug gave the claimant any orders about lines ; that he 
did not send the claimant on the dock; that nobody had intimated 
to him (the captain) that there was any necessity for putting out 
lines; that he did not get out, and was not thinking about getting 
out, any lines; that he was waiting for orders; that lines were not 
needed. He also gave the following évidence: 

"Q. What did he [claimant] gô down there for? A. That is his place, always 
used to be, when we were landing,— on the bow deek. Q. You said you were 
waiting for orders from somebody to get a Une? A. Yes, sir. Q. You hadn't 
given Ànderson any orders? A. No, sir. Q. So he didn't go down there for 
that purpose? A. I suppose he went down to stand by. Q. He didn't do 
anythlDg withotit your orders, would he? A. Oh, well, when he would— He 
linows just as well what to do as for me to tell him. Q. Tell us your place on 
the barge. A. I am supposed to be ail over, but I am usually on the bow. Q. 
Is it necessary for you both to be on the bow? A. At that time we didn't 
know exactly what to do until we got orders to put lines out, so I was standing 
on the bridge. If he had given orders, I would hâve been ready. Q. So, if this 
man went down there to take a Une, he did It without orders? A. I didn't give 
him any orders." 

It is apparent that the claimant put himself in the position in the 
expectation that he might be useful in getting out the line, and while, 
perhaps, he may not be criticised for his zeal and readiness, this does 
not relie ve the case of the fact that the captain of the tug did not 
intend to use him at the place; nor is it thought that the captain was 
required to anticipate his présence in close proximity to the edge 
of the scow. The claimant bas suffered a severe and disabling in- 
jury, but it did not arise from the breach of any duty on the part 
of the petitioners. A decree should be entered dismissing the claim, 
with costs, and for limitation of the petitioners' liability. 



THE CINCINNATI. 
(District Court, E. D. New York. June 24, 1899.) 

1. Collision — Ferryboat Navigatins in Fog — Speed— New York Harbor. 

It is the duty of a double-screw ferryboat, which is unable to steer 
under slow headway, operating in a fog, when known to be approaching 
a pier, where the présence of another ves.sel may reasonably be expected, 
to be under such control, as to speed, that she can stop in time to avoid 
a collision after approaching near enough, so that the other vessel, if 
présent, can be seen. 

2. Samb— Fault of Injuked Vessel — Lting at End dp Pier. 

The provision of the Greater New York charter making it unlawful for 
vessels to lie at the otter end of wharves on the North or East river, 
except at their own risk; of injury from vessels enterlng or leaving any 
adjacent dock or pier, does not relieve a ferryboat from liability for col- 
lision with another vessel tied up at the end of a pier during a fog, where 
the ferryboat was attempting to tind its own slip, which was not adjacent 
to such pier. 
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In Admiralty. Libel for coUisioiu 

Wilcox, Adams & Green, for libelant. 
Kobinson, Biddle & Ward, for claimant. 

THOMAS, District Judge. At about 8 o'clock a. m., on tbe Stb day 
of November, 1898, the libelant's steamboat William Fletclier, after 
lying at pier 14, North river, overnight, started down the river for the 
purpose of reporting at the Battery. A dense fpg had delayed her de- 
parture, but it lifted sufflciently to justify navigation. However, she 
proceeded down the river to the neighborhood of the slips of the Penn- 
sylvania Eailroad Company, when the fog again closed in and com- 
pelled the tug to turn about, and, her previous position having been oc- 
cupied by another vessel, she tied up at the end of pier 13, known as 
"Starin's Pier." The tirst slip south from such pier was Starin's slip, 
while the flrst and second slips belovsr Starin's slip were those of the 
Pennsylvania Eailroad Company, into which the elaimant's ferryboat 
Cincinnati was seeking to enter when she coUided with the Fletcher 
lying at the end of pier 13, as above stated. The Cincinnati left 
Jersey City at 7:48 a. m., and, as the fog was exceedingly dense, de- 
creased her speed to about two-thirds of her usual speed. Before 
sighting the Fletcher the Cincinnati had shut off her steam, and was 
going through the water under the momentum theretofore acquired. 
She discovered the Fletcher when about 50 feet away from her, that 
being the distance at which the lookouts on the vessels could see ob- 
jecta. The Cincinnati had maintained usual and proper signais dur- 
ing her passage. The bow of the Cincinnati struck the end of the 
shaft of the Fletcher. This indicates that the course of the ferryboat 
was approximately at right angles to the face of the pier. There is 
a single doubt concerning the liability of the Cincinnati. She had 
been going at something over half speed, probably at about two-thirds 
her uâual speed. Her master states that he rang a slow bell, because 
he "was getting far enough over to New York then to slow in a fog," 
although he could not see anything. Thereafter he stopped his en- 
gines, because, as he states, "it was time to begin to look for the slips 
and docks in New York." The bell on Starin's pier No. 13 was ring- 
ing, and the pilot of the tug heard and was governing himself by it, 
and thereby he states that he knew that he "was pretty straight on and 
off" Starin's dock. The tide was slightly ebb, and the master testi- 
fled: 

"On an ebb tide we consider we are pretty close to the slip when we are a 
little above, and we are apt to work in and find the end of the docls: or corner 
of the dock." 

It also appears that the pilot in clear weather sought to leave the 
lower corner of pier 13, by some 30 or 40 feet, in the condition of tide 
then existing, and that the pilot of the Cincinnati knew that boats 
often lay at the end of the pier, and that he might expect to find one 
at such place. As soon as the ferryboat saw the Fletcher, her en- 
glues were reversed and everything possible was done to prevent the 
accident. The sole question is, was the Cincinnati approaching the 
New York shore under too great headway? The headway, although 
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not considérable in itself, was sucli that the ferryboat could not be 
stopped after seeing the other boat. Must a ferryboat operating in 
a fog be under such speed in approaching a pier that it can be stopped 
after discovering and before eolliding with a boat at a pier? The in- 
quiry is one of importance. It will be observed that the headway of 
thé ferryboat wàs so slow that, according to her master, she would 
not staer. This was due to her having double screws. Hence there 
was but a single means of averting collision, and that was hy proceed- 
ing so slowly through the water that the boat coyld be stopp«î before 
striking an object discovered ahead; that is, the boat should be under 
control as to speed. That seems to be a conclusion sound in logic 
and highly usefui in practice, and the failure to observe it in the case 
at bar puts the ferryboat in faûlt. Unless such be the rule, vessels 
that will not steer under slow headway are excused from liability. It 
may be that the headway was inconsiderable; but when, from the 
construction of the vessel, the rudder has become useless, the head- 
way should be diminished so as to be controllable when approaching 
a pier, where the présence of another vessel is expected. For it must 
be remembered that the master of the Cincinnati knew that he was 
off his course, that he was near pier 13, and that a boat might be ex- 
pected to be lying at the end of the pier. Why, then, should he ap- 
proach the pier in a dense fog, with a momentum that he could not 
check sufflciently to avert a collision? But it is urged that the 
Fletcher was also in fault. It is thought that she gave signais pur- 
suant to her duty in that regard. But does she fall within the statute 
prohibiting vessels from lying at the end of piers? The statute is a 
part of the Greater New York charter, and is as follows: 

"It shall not be lawful for any vessel, canalboat, barge, lighter or tug to 
obstruct the waters of tbe harbor by lying at the exterlor end of wharves in 
the waters of the North or East river, except at their own risk of Injury from 
vessels entering or leaving any adjacent dock or pier; and any vessel, canal- 
boat, barge, lighter or tug so lying shall not be entitled to claim or demand 
damages for any injury caused by aay vessel entering or leaving any adjacent 
pier." I^aws 1897, c. 16, § 879. 

The Cincinnati was not "entering or leaving any adjacent dock or 
pier." The Fletcher was obstructing Starin's slip to the eouth, but 
the Cincinnati was not seeking to enter that slip, and her ectrance 
thereto was not anticipated, nor had she any right therein. The stat- 
ute undoubtedly intends to prevent the use of piers forming the 
boundaries of slips to or from which another vessel seeks entrance or 
exit. A vessel in passage may not rake a ship lying at the end 
of a pier in the river, and exculpate itself from responding therefor 
upon the ground that it was making its way in a fog and trying to 
flnd and enter its proper slip, and that the injured ship was at the end 
of the pier, in violation of the statute. A broader view of the statute 
than that hère adopted is inconsistent with its words and spirit, and 
incompatible with the necessities of the port, which the législature 
may be presumed to hâve considered. A decvee should be entered 
for the libelant, with costs. 
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WHALEN V. GOEDON et al. 

(Circuit Court of Appeals, Eighth Circuit. May 29, 1899.) 

No. 1,109. 

1. JORIBDICTIOTT DP FEDERAL COURTS— AmENDMBNT OF Pl/EADINO TO SUPPLY 

JUKISDICTIONAL FAOTS. 

Where the facts warrant the exercise of jurisdiction by a fédéral court, 
but the pleader bas failed to state them properly, as by omitting to allège 
a proper élément of damages, whlch reduces the amount clalmed below 
the jurisdictional limlt, the court is not deprived of the usual power to 
permit him to do so by amendment, by the mère faet that the amendment 
will constitute a jurisdictional averment. 

2. Limitation of Actions — Amendment of Pleading— Relation to Beginning 

OF Action. 

An amendment to a pétition, -which sets up no new cause of action or 
claim, and makes no new deœand, but simply varies or expands the alléga- 
tions in support of the cause of action already propounded, relates back 
to the commencement of the action, and the running of the statute against 
the claim so pleaded is arrested at that point. But an amendment which 
Introduces a new or différent cause of action, and makes a new or différent 
demand, does not relate back to the beginning of the action, so as to stop 
the running of the statute, but is the équivalent of a fresh suit upon a 
new cause of action, and the statute continues to run until the amendment 
is filed; and this raie applies although the two causes of action arise out of 
the same transaction, and, by the practice of the state, a plaintiff is only 
required in bis pleading to state the facts which constitute bis cause of 
action. 

8. Same — Rule Applied. 

Where plaintifC's original pétition was for the recovery of damages for 
an alleged breach of warranty in a contract of sale, an amended pétition 
alleging a rescission of such contract, and seeking to recover the purchase 
priée paid, states a new and différent cause of action, and does not relate 
back to the commencement of the action, for the purpose of saving the 
case f rom the bar of the statute. 

4. Same— Second Suit— Iowa Statute. 

Code Iowa 1897, § 3455, which provides that, where a plaintiff fails in 
an action for any cause except négligence in its prosecutlon, a new action, 
commenced within six months, shall be deemed a continuance of the first, 
for the purpose of the statute of limitations, does not apply where the 
cause of action stated in the second action Is différent from that alleged in 
the first, though based on the same transaction. 
Caldwell, Circuit Judge, dissenting. 

In Errer to the Circuit Court of the United States for the Northern 
District of Iowa. 

On March 11, 1892, Joseph Whalen, the plaintiff in error, sold a stallion to 
Charles L. Gordon and others, who were co-partners as the Tiger Horse Com- 
pany, and delivered to them the following written warranty, which was signed 
by himself and one D. A. Lyons: "To the Tiger Horse Co., Caledonia, N. D.: 
Thls is to certify that I guaranty stallion named Admirai, No. 3,333, to be 
seven years old, sure foal-getter (with proper care), and sound and true in ail 
respects." The purchase price of this horse was $100 in cash, and §1,700 In 
the promissory notes of the purchasers, one half of whlch was payable in one 
year, and the other half in two years, from the date of the sale, with interest 
at 8 per cent, per annum. The purchasers paid the cash, and delivered their 
notes. On March 30, 1892, they notified Whalen that the horse failed to ful- 
fiU the warranty, and offered to retum him, and on May 12, 1892, they brought 
an action against Whalen, Lyons, and J. T. Selby and B. E. Ingwaldson, in 
the district court of Traill county, in the state of North Dakota, in which they 
95 F.— 20 
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alleged the sale; the warranty; that the horse did not comply with It; that 
they had offered to return him; that Selby and Ingwaldson had the purchase 
money and notes; and prayed that thèse notes migLt be dellvered up to be 
canceled, and that Selby and Ingwaldson might be enjolned from dellvering 
them to Whalen. A temporary restralning order was issued against Selby and 
Ingwaldson. They appeared at the hearing on this order, and stated that the 
notes were not in thelr possession, and thereupon that action was dismissed 
without service of any 'Summons upon Whalen, who was a résident of the 
State of lowa. On January 10, 1896, the défendants in error brought an action 
in the tJnited States circuit court for the Northern district of lowa against 
Joseph Whalen and D. A. Lyons, to reeover damages for the breach of the 
written warranty in the sum of $2,500, which they averred to be the différence 
between the value of the horse as he would hâve been if the warranty had 
been true and his value as he was. They also sought to reeover $450 for feed- 
ing and caring for him, but this claim was strlclien from their pétition upon 
motion. Whalen and Lyons answered this suit of the défendants in error 
that the latter had rescinded the contract of sale, tendered the horse back, 
(lemanded a return of the purchase priée, and brought an action for it, and 
that they were thereby estopped from malntalning the suit upon the warranty. 
At the close of the testimony upon the trial of the issues raised by thèse plead- 
ings, Whalen and Lyons moved the court to instruct the jury to return a ver- 
dict in their favor, because "it appearing from the testimony that the plaintlfCs 
had elected to rescind said contract of purchase of said horse, they had thereby 
elected their remedy, and could only reeover, if at ail, as upon a rescission by 
them of said contract of purchase, the contract price paid by them for said horse, 
and were barred of this action, which is to reeover damages, upon an afïlrmance 
by them of said contract of purchase, for an alleged breach of the warranty of 
said horse made during the sale thereof." The court granted this motion, but 
thereupon allowed the défendants in error to amend their pétition "so as to seek 
to reeover, as upon a rescission of the contract of purchase, the price paid by 
them for said horse." Thereupon, and on Aprll 27, 1898, they filed an amendment 
to their pétition, in which they alleged their offer to return the horse, and their 
lemand for the return of the notes on Itjarch 30, 1892, and asked to reeover back 
the. purchase price of the horse ($1,800) and interest. Whalen and Lyons then 
moved to dismiss the action because. the amount In controversy was less than 
$2,000, exclusive of interest and costs. Td obviate this objection, the défend- 
ants in error agaln amended their pétition by adding averments that after they 
offered to return the horse, and after Whalen had refuped to recel ve him, they. 
were compelled to feed and care for him at an expense of,$400, to employ vet- 
erinary surgeons and grooms at an expense of $250, that they employed grooms 
and madg arrangements for standing him at an expense of $300 before they 
learned that the warranty was false, and that when they paid their notes they 
amounted to $2,118. To this amerided pétition Whalen and Lyons answered 
that more thah five years had elapsfid after the cause of action to reeover back 
the purchase price had accrued and before thèse amendments were filed, and 
that the action was consequently barred by the statute oî limitations, After 
the close qf the testimony on the new issues, the court instructed the jury that 
the defèJldaJits in error could not reeover upon their amended pleadings against 
Lyons, because their causes of action thereunder were not on the written war- 
ranty which he signed, which contained no agreement to return the purchase 
price; bUt'tjiat they were entitled to a verdict against Whalen, notwithstanding 
the statute of limitations, for the purchase priée they paid for the horse, and 
fôr the amount they paid for keeping him after they offered to return him. The 
jury fouhd, a verdict against the plaintiff in error for $2,300. The writ of 
eri-or bas removed the judgment upon that verdict to this court for our con- 
sidération. , 

H. T. Beed (Dan Shea and C. W. Reed, on the brief), for plaintiff in 
error. 

Nathan E. Utt (B. J, Howland, on the brief), for défendants in 
error. 

Before GALDWELL, SANBOEN, and THAYEE, Circuit Judges. 
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SANBORN, Circuit Judge. When, at the close of the trial upon 
the issues presented by the original pétition, the court below held 
that there could be no recovery, and the défendants in error filed an 
amended pétition in which they claimed only H,8(M), exclusive of in- 
terest and costs, the court refused to dismiss the case for want of 
jurisdiction, and pennitted them to again amend their pétition, by 
adding daims which increased the apparent amount in controversy 
ro more than $2,000. It is insisted that thèse rulings were errone- 
ous, because, when the first amendaient was made, the amount in con- 
troversy became less than |2,000, so that the court lost jurisdiction, 
and had no power to permit an amendment which would confer it, 
and because the claims pleaded by the subséquent amendment were 
not made in good faith, but were interposed for the mère purpose of 
sustaining the jurisdiction of the court. When the case was com- 
menced, the amount in controversy was |2,950, so that the court orig- 
inally obtained jurisdiction of the parties and of the subject-matter. 
ïhe subséquent décision, that on the issues presented by the original 
pétition the défendants in error could not recover, did not oust the 
Jurisdiction of the court. It still retained complète control of the 
case, and full power to dispose of it. The défendants in error still 
had the right, by objection, by argument, by motion for uew trial, 
and by writ of error, to contest the original controversy. The allow- 
ance of the first amendment was not, therefore, erroneous, because 
of any want of jurisdiction of the subject-matter or of the parties. 
When it was made, and it disclosed that the amount claimed was 
only $1,800, the question of jurisdiction was presented. If this |1,- 
800 was in fact the entire amount in controversy between the par- 
ties, it must be conceded that it was the duty of the court to dismiss 
the action. If, however, by mistake or inadvertence, the défendants 
in error had omitted to state a part of their claim, we think it was 
within the discrétion of that court to permit them to do so by amend- 
ment, although the statement. would contain a jurisdictional alléga- 
tion. A portion of the additional claims which were set forth in the 
second amendment — that portion which charges the vendor with the 
expense of the care and keeping of the horse for a reasonable time 
after the sale was rescinded — appears upon its face to be well found- 
ed in law and in fact, and there is nothing in the record that would 
warrant the conclusion that it was fictitious or was interposed in 
bad faith. The case appears to hâve been one, therefore, in which 
there was a sufficient amount in controversy to give the court juris- 
diction, but the défendants in error had failed to plead it. Where 
the facts warrant the exercise of the jurisdiction of the court, but the 
pleader has failed to state them properly, the court is not deprived of 
the usual power to permit him to do so by amendment by the mère 
fact that the amendment will constitute or contain a jurisdictional 
averment. Bowden v. Burnham, 8 C. C. A. 248, 59 Fed. 752, and 
19 U. S. App. 448; Carnegie, Phipps & Co. v. Hulbert, 16 C. C. A. 498, 
70 Fed. 209, and 36 U. S. App. 81, 97. The objections to the jurisdic- 
tion of the court below are untenable. 

The cause of action to recover back the purchase price of the horse 
aecrued on March 30, 1892, when the défendants in error repudiated 
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the sale, offered to retum the animal to tlie vendor, and demanded 
of him the retum of their cash and notes. Uitdor the statutes of 
lowa, this cause of action became barred in flre years from that date, 
or on March 30, 1897. Code lowa, 1897, § 3447, subd. 6. The recov- 
erj of this purchase priée was flrst demanded, and the necessary facts 
to warrant its recovery were flrst pleaded, by the défendants in error 
in the action at bar in the amendment which they flled on April 27, 
1898, after the court below had held that they could not recover upon 
their cause of action for damages for a. breach of the warranty plead- 
ed in their original pétition. To this amendment the plaintifE in er- 
ror promptly pleaded the bar of the statute, but the court below over- 
ruled it. This ruling présents the main question in this case. It is, 
did the amendment of April 27, 1898, relate back to the commence- 
ment of the original action of January 10, 1896, and thus nullify the 
statute of limitations, which by its terms barred the cause of action 
to recover back the purchase price before the amendment was made? 
By the légal fiction of relation, an amendment to a pétition ordi- 
narily takes effect as of the date of the commencement of the action. 
But this fiction always yields to the positive provisions of statute 
and to the légal rights of the défendant.' It is never permitted to de- 
prive the adverse party of any légal défense to the claim presented 
by the amendment, such as that which arises by virtue of the provi- 
sions of the statute of limitations. A lis pendens prevents the run- 
ning of the statute against a cause of action, but, where no suit is 
pending upon it, the statute continues to run against it. If no suit 
had been pending upon a given cause of action, and the statute had 
barred it, it would be a plain disregard or repeal of that statute to 
allow the cause of action to be ingrafted by amendment upon an ac- 
tion for another cause, which had been pending, and thus to revive 
by the fiction of relation that which was dead by law. In Grorman 
V. Judge, 27 Mich. 138, the suprême court of that state declared that 
"to permit the shallow fiction of relation back to the commencement 
of the suit, under such circumstances, to nullify the act of the légis- 
lature, would be discreditable to the judiciary." In Dudley v. Price's 
Adm'r, 10 B. Mon. 84, 88, the suprême court of Kentucky said : "If, 
cLuring the pendency of a suit, any new matter or claim, not before 
asserted, is set up and relied upon, the défendant has a right to in- 
sist upon the beneflt of the statute until the time that the nçw claim 
is presented, because, until that time, there was no lis pendens aa to 
that matter between the parties." The rule which governs the re- 
ciprocal effect of the doctrine of relation and the statute of limita- 
tions upon each other in the matter of amendments to pétitions — ■ 
a rule which seems to be universally sustained by the authorities- — 
may be stated in thèse words: An amendment to a pétition which 
sets up no new cause of action or claim, and makes no new demand, 
but simply varies or expands the allégations in support of the cause 
of action already propounded, relates back to the commencement 
of the action, and the running of the statute against the claim so 
pleaded is arrested at that point. But an amendment which intro- 
duces a new or différent cause of action, and makes a new or diiïer- 
ent demand, not before introduced or made in the pending suit, 
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does not relate back to the beginning of the action, so as to stop the 
running of the statute, but is the équivalent of a fresh suit upon a 
new cause of action, and the statute continues to run until the 
amendment is flled. Railway Co. v. Wvler, 158 U. S. 285, 289, 298, 
15 Sup. et. 877; Railway Co. v. Cox, 145 U. S. 593, 601, 606, 12 Sup. 
et. 905; Sicard v. Davis, 6 Pet. 124; Van de Haar v. Van Domseler, 
56 lowa, 671, 676, 10 N. W. 227; Jacobs v. Insurance Co., 86 lowa, 
145, 53 N. W. 101; Buel v. Transfer Co., 45 Mo. 563; Scovill v. Clas- 
ner, 79 Mo. 449, 453; Crofford v. Cothran, 2 Sneed, 492; Eailroad Co. 
V. Jones, 149 Hl. 361, 37 N. E. 247; Evlenfeldt v. Steel Ce, 165 111. 
185, 46 ]Sr. E. 266; Railroad Co. v. Campbell, 170 111. 163, 167, 49 
K E. 314; Christy v. Farlin, 49 Mich. 319, 13 N. W. 607; Flatley 
V. Railroad Co., 9 Heisk. 230, 237; Buntin v. Railway Co., 41 Fed. 
744, 749; Newton v. iUlis, 12 Wis. 378; Railroad Co. v. Smith, 81 
Ala. 229, 1 South. 723. The rule is well illustrated in two of the 
cases from the suprême court cited above. In Railroad Co. v. Cox, 
145 U. S. 593, 12 Sup. Ct. 905, the original pétition was for dam- 
ages for négligence "by reason of the détective condition of the 
cross-ties and roadbed," and the amendment was for damages for 
négligence "by reason of the drawhead and coupling pin not being 
suitable for the purpose for which they were to be used, and he be- 
ing ignorant thereof, and "of the détective condition of the track." 
The court held that the amendment only amplifled the statement of 
the négligence of the railroad company relative to the détective con- 
dition of the great machine it was operating which was made in 
the original pétition, and that it did not state a new or différent 
cause of action. In the last case in which the suprême court has 
had occasion to consider this question (Railway Co. v. Wyler, 158 
U. S. 293, 15 Sup. Ct. 877), the original pétition was for négligence 
of the railway company in employing and retaining a tellow servant 
who was known to be incompétent, by means of whose incompétence 
and négligence a heavy iron dump was permitted to fall upon the 
plaintifl. The amendment counted upon the négligence ot the same 
tellow servant and the statute of Kansas, which charges a rail- 
road corporation with the négligence of the fellow servants ot the 
injured employé. The original pétition counted upon a liability of 
the railroad company under the common law; the amendment, upon 
a liability under the statute ot Kansas. Both causes of action were 
based on the same transaction and resulted from the same tacts. 
The suprême court held that the amendment stated a new cause of 
action, and that it was barred by the statute of limitations. The 
opinion of the suprême court in this case seems to meet and dispose 
of the contention that since lowa and the other states which hâve 
adopted the code system of pleading and practice hâve abolished 
ail f orms ot action, and require the pétition to contain "a statement 
of the tacts constituting the plaintiff's cause of action" only, a dif- 
férent rule should prevail in those states, and any cause oî action 
arising ont of the same transaction pleaded in the original pétition 
should be permitted to be ingrafted by an amendment upon it, and 
allowed to relate back to the commencement of the action, although 
it had not been stated and no claim upon it had been made in the 



310 95 FEDERAL REPORTER. 

original pleading. We must not forget that, while forms of action 
are abolished in thèse states, the essential natures and causes of ac- 
tion are not abolished. An action for a money judgment upon a 
promissory note, and an action to foreclose a mortgage made to se- 
cure it, may be stated under the Code in the same form, and may 
arise out of the same transaction, but they differ widely in their 
grounds, their characteristics, and their résulta. The forms of ac- 
tions of ejectment, trespass, and assault and battery may hâve dis- 
appeared, but the causes and characteristics of thèse actions still 
remain. Let a stranger wrongfuUy enter upon a homestead of an 
owner, break down the door of his house, forcibly eject him from 
his premises, and wrongfuUy retain them from him. That transac- 
tion gives rise to at least three causes of action, which, under the 
statutes of lowa, hâve diiïerent periods of limitation, — one for inju- 
ries to the person, with a limitation of two years; one for injury 
to the property, with a limitation of five years; and one for recov- 
ery of the real estate, with a limitation of ten years. Ought the rule 
to prevail in the code states that the owner of this property may set 
out the. facts of this transaction, and demand a recovery of his real 
property only, keep his action upon this cause pending for nine 
years, and until the statute has run on his causes of action for in- 
jury to the person and to the property, aiid then revive them by in- 
grafting them upon his pétition in ejectment by amendment in dé- 
fiance of the statute of limitations, because they arose out of the 
same transaction as his cause of action to recover the land? It is 
as vital to the interests of society in the states which hâve adopted 
the code system of pleading as it is in the other states that thèse 
statutes of repose shall not be evaded or annuUed, and this resuit 
can only be avoided by the application to the effect of amendments 
to pleadings of the gênerai rule we hâve announced. It seems to 
us to hâve been adopted in ail the states of the Union, and we think it 
should be steadily and unif ormly maintained and applied in the fédér- 
al courts. 

This is evidently the view of this question which has been taken 
by the suprême court of the state of lowa. In Van de Haar v. Van 
Domseler, 56 lowa, 671, 676, 10 N. W. 227, the plaintifE brought an 
action for damages for séduction. After the statute had run against 
an action for râpe, she amended her complaint, and pleaded a cause 
of action for râpe. Both causes of action arose out of the same 
transaction, and in each pleading she stated the facts constituting 
her cause of action according to the Code. The only différence in 
the two statements was that in one she conceded, and in the other 
she denied, her consent. Although thèse causes of action arose out 
of the same transaction, the suprême court of lowa held that the 
cause stated in the amendment was différent from that stated in 
the original pétition, that the amendment did not relate back to 
the commencement of the action, and that the second cause of action 
was barred by the statute. An extended review of the authorities 
seems unnecessary, because this court is bound by the décision of 
the suprême court of the United States, and its opinion in Railway 
Oo. V. Wyler appears to us to end debate. In that case the cause 
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of action in the original pétition arose out of the same transaction 
as did that stated in the amendment, — out of tiie fact tliat a fellow 
servant negligently allowed a heavy iron dump to fall upon the 
plaintiff. Tlie action was brought in a code state, where forms of 
action were abolished. The only différence in the statement of the 
two causes of action was that in the one the plaintiff counted on 
the known incompetency of the fellow servant through whose care- 
lessness he was injured and the common law, and in the other on 
the négligence of the same fellow servant and the statute of Kan- 
sas, which charges railroad companies with the négligence of such 
servants. The case was tried in the United States circuit court, 
which necessarily took judicial notice of the common law and of 
the statute of Kansas. The truth is that both causes of action not 
only arose out of the same transaction, but under the same laws, 
and out of the same facts. The only real différence was that in 
the one the plaintiff claimed to recover under the common law, and 
in the other under the statute of Kansas. But the suprême court 
held that this was a departure from law to law, and that the cause 
of action stated in the amendment was a new cause of action, and 
was barred by the statute. In delivering the opinion of the court, 
Mr. Justice "VMiite said, relative to the solution of the question 
whether or not the amended pétition stated a new cause of action : 

"The légal principles by which this question must be solved are those which 
belong to the law of departure, since the rules which govern this subject afCord 
the true criterion by which to détermine the question whether there is a new 
cause of action in case of an amendment. In many of the States which hâve 
adopted the code System, great latitude has been allowed in regard to amend- 
ment, but even in those states it is held tliat the question of wliat constitutes 
a departure in an amended pleading is nevertheless to be determined by the 
rules of the common law, which thus furnish the test for ascertaining whether 
a given amendment présents a new cause of action, although it be permissible 
to advance such a new cause of action by way of amendment." 

At the conclusion of the discussion, he applied the gênerai rule 
we hâve announced to the effect of an amendment under the code 
System upon the statute of limitations of a state which had adopted 
that System. He said: 

"The gênerai rule is that an amendment relates back to the filing of the 
original pétition, so that the running of tlie statute of limitations against the 
amendment Is arrested thereby. But this rule, from its very reason, applies 
to an amendment which does not create a new cause of action. The principle 
is that, as the running of the statute is interrupted by the suit and summons, 
so far as the cause of action then propounded is concerned, it interrupts as to 
ail matters subsequently alleged, by way of amendment, which are part thereof . 
But, where the cause of action relied upon in an amendment is différent from 
that originally asserted, the reason of the rule ceases to exist, and hence the 
rule no longer applies." 158 V. S. 290, 296, 15 Sup. Ot. 877. 

We tum to the considération of the remaining question in the 
case. Is a cause of action by a vendee to recover back the purchase 
priée of a warranted article which fails to comply with the guaranty 
identical with a cause of action for damages for a breach of the 
warranty? In the investigation of this question it will not be un- 
profitable to consider for a moment the origin, foundation, and na- 
ture of the vendee's action for the return of the price, and its rela- 
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tion to the warranty and the action for its breach. In our exari- 
ination of the authorities we hâve discovered no statement of thèse 
so clear, concise, forcilble, and so universally quoted and approved, 
as that niade hy Chief Justice Shaw in Dorr v. Fisher, 1 Cush. 271, 
273,274. Hèsaid: 

"But a -warranty is a separate, independent, collatéral stipulation, on the 
part of the vendor with the vendee, for wliich the sale is the considération, for 
the existence or truth of some fact relating to the thing sold. It is net strictly 
a condition, for it neither suspends nor def eats tlie completion of the sale, the 
vesting of the thing sold in the vendee, nor the right to the purchase money in 
the vendor; and, notwithstanding such warranty, or any breach of it, the 
vendee may hold the goods, and hâve a remedy for his damages by action. 
Eut, to avoid circuity of action, a warranty may be treated as a condition sub- 
séquent, at the élection of the vendee, who may, upon a breach thereof, rescind 
the eontract, and recover back the amount of his purchase money, as in case 
of fraud. But, if he does tliis, he must flrst return the property Sold, or do 
everything in his power requisite to a complète restoration of the property to 
the vendor, and without this he cannot recover. Conner v. Henderson, 15 
Mass. 319; Klmball v. Cunningham, 4 Mass. 502; Perley v. Balch. 23 Piclî. 
2S3. Such a restoration of the goods, and of ail other benefits derived from 
the sale, is a direct condition, without a compliance with which the vendee 
cannot rescind the eontract, and recover teack the money or other property paid 
or delivered on the eontract. But his other remedy is by an action on the 
warranty, or eontract of the vendor, on which, if there be a breach, he wiil 
recover damages to the amount of the loss sustained by the breach. whatever 
that may be. If it be a warranty of the quality of goods, and the breach 
alleged is that the goods delivered were inferior to the goods stipulated for, the 
damage will ordinarily be the différence in value between the one and the 
other. Such an action afflrms instead of disafflrming the eontract of sale, 
leaves the property in the vendee, and gives damages for the breaeà of such 
separate, collatéral eontract of warranty." 

In Rogers v. Hanson, 35 lowa, 283, 287, the suprême court of that 
state quoted and approved this opinion, and said : 

"The true rule, it seems to us, Is to give the vendee his option to retain the 
purchased article and recover the damages sustained, or to restore it wi^bin a 
reasonable time, and recover the pries paid." King v. Towsley, 64 lowa, 78, 
19 N. W. 859; Love v. Koss, 89 lowa, 400, 403, 50 N. W. 528. 

In Hyatt v. Boyle, 5 Gill & J. 110, 121, it is said: 

"If a person sells an article (as a horse) with a warranty of soundness, which 
turns out to hâve been unsound at the time of the sale and warranty, the buyer 
may either keep the horse, and bring an action on the warranty, or rescind the 
eontract by a. return of the horse, or ofter to return it, in a reasonable time, 
so that the seller is plaeed in statu quo, and sue for and recover back the 
purchase money, or so much as he has paid, in an action for money had and 
received." 

To the same effect are Tavmon v. Mitchell, 1 Md. Ch. 496, 305; 
Franlilin v. Long, 7 Gill & J. 407, 419; Barnett v. Stanton, 2 A la. 
181, 189; Curtis v. Hannay, 3 Esp. 83; Kellogg v. Denslow, 14 Conn. 
411, 421; Waring v. Mason, 18 Wend. 435, 434; Bryant v. Ishurgh, 
13 Gray, 607, 612; Woodle v. Whitnev, 23 Wis. 55; Boothby t. 
Scales, 27 Wis. 626, 636; Fisk v. Tank, i2 Wis. 276, 308. 

A return, or an ofïer to return, the property within a reasonable 
time after the discovery of its failure to fulflU the guaranty, is in- 
dispensable to the existence of the cause oi action for a recovery 
back of the purchase price, and a substantial delay in making the 
return or the offer estops the vendee from rescinding the eontract 
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or recovering the price. Barnett v. Stanton, 2 Ala. 189; Parker v. 
Palmer, 4 Barn. & Aid. 387; Grimaldi v. White, 4 Esp. 95. 

There seems to be no substantial dissent from the principles and 
rules announced and sustained by thèse authorities. Thus it is seen 
that the action to recover back the purchase price of a warranted 
article which fails to comply with the guaranty, exactly like an ac- 
tion to recover back the purchase price of an article sold by fraud, 
rests upon the implied promise to return the price, which is raised 
by the fact that the purcliaser has rightftilly and seasonably rescind- 
ée! the contract and returned the article he obtained. As Chief Jus- 
tice Shaw says, he may "rescind the contract, and recover back the 
amount of his purchase money, as in case of fraud." The action 
in thèse cases is net founded upon the agreement of sale or upon any 
warranty which accompanies it, whether they are written or un- 
written. The fact that such written contracts may form a link in 
the chain of évidence which sustains such actions does not consti- 
tute them the foundation of the actions. An action to recover back 
the purchase price of land fraudulently sold under a written agree- 
ment was held to be based upon the implied assumpsit resulting 
from its rescission, and not upon the written agreement of purchase, 
in Thomas v. Beach Co., 115 Cal. 136, 141, 46 Pac. 899. In the same 
way, the action to recover back the purchase price of the horse in 
question was not founded upon the written collatéral warranty, but 
upon the rescission of the oral agreement of sale, and upon the 
implied promise to return the purchase price which the rescission 
and the ofler of the vendees to return the horse had raised. Asso- 
ciation V. Loomis, 142 Hl. 560, 567, 32 N. E. 424; Knight v. Rail- 
way Co., 141 111. 110, 115, 30 N. E. 543. It rests upon the principle 
that, in equity and in justice, the vendor ought to return the price 
because he did not furnish the article described in the sale and 
warranty, and the vendees hâve repudiated the sale, and restored 
the right to the horse to the vendor, and the right to the purchase 
money to themselves. 

The question then recurs, was this cause of action to recover back 
the purchase price the same cause of action as that for the recovery 
of damages for the breach of the collatéral warranty set forth in the 
original pétition? There are three established tests that are always 
useful to détermine the identity of two causes of action." They are: 
Will the same évidence support both? Will the same measure of 
damages go ver n both? And will a judgment against one bar the 
other? Causes of action may differ, concerning which some of thèse 
questions may be answered in the affirmative. But it can be safely 
said that no two causes of action can be identical concerning which 
ail thèse questions must be answered in the négative. Scovill v. 
Glasner, 79 Mo. 448, 453; McDonald v. Jackson, 55 lowa, 37, 7 N. 
W. 408. Let us apply thèse tests to the causes of action before us. 
The only évidence necessary to establish the cause of action for 
damages for a breach of the warranty was the warranty itself, tes- 
timony that the horse did not comply with the guaranty, and testi- 
mony as to the' différence between his actual value and the value 
which he would hâve had if the warranty had been true. But this 
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évidence would fail utterly to support the cause of action to recover 
back the purchase price of the horse. Proof that the vendees had 
seasonably elected to rescind the sale; that, immediately after they 
discovered that the horse did net fulfill the warranty, they restored 
or offered to restore him to the vendor, and notified him that they 
repudiated the sale, — was indispensable to the maintenance of the 
cause of action pleaded in the anaendment. This évidence, however, 
would be, and in fact was, in the trial below, fatal to the cause of 
action pleaded in the original pétition, under the settled rule that, 
where one makes a choice of inconsistent remédies, he is thereafter 
estopped from availing himself of the one which he has renounced. 
Eobb V. Vos, 155 U. S. 13, 43, 15 Sup. Ot. 4, and cases there cited; 
Stuart V. Hayden, 18 C. C. A. 618, 627, 72 Fed. 402, 411, 412, and 
36 U. S. App. 462, 478. Not only was the évidence which would 
maintain the action for damages for the breach of the warranty 
insulBcient to sustain the action to recover back the price, but the 
testiniony which was indispensable to the maintenance of the latter 
cause of action was a complète défense to the former. The one 
counted on the afflrmance, and the other counted on a rescission, 
of the sale. The one counted on a title to the horse in the vendees, 
and the right to the purchase money in the vendor; while the other 
rested on a title to the hofse in the vendor, and a right to the pur- 
chase money in the vendees. The measure of damages which is 
applieable to the first causé of action was the différence between 
the -actual value of the horse and the value which he would hâve had 
if the warranty had been true. That différence might hâve been 
any sum between a nominal amount and thousands of dollars. The 
vendees averred that it was |2,500. The measure of damages which 
governs the second cause of action was the purchase price of the 
horse ($1,800) and interest. The two causes of action are not gov- 
erned bj tlie same measure of damages. A judgment or décision 
that there could be no recovery on the cause of action for damages 
for the breach of the contract was rendered in the court below before 
the cause of action to recoVer the purchase price was presented or 
pleaded. It proved to be no bar to the second cause of action, and 
its trial proceeded to a favorable judgment notwithstanding. Try 
them by any or ail the recognized tests, and thèse two causes of 
action display striking différences and no identity. The case, as 
set forth in the amendment of April 27, 1898, is not sustained by the 
same évidence which will maintain that pleaded in the original péti- 
tion, it is not governed by the same measure of damages, and it is not 
barred by a judgment on the merits upon the first cause of action. It 
is therefore a différent, new, and independent cause of action, on 
which no suit was pending until the amendment which propounded 
it was flled, and that amendment cannot be permitted to relate back 
to the commencement of the action. 

It is claimed, however, that the bar of the statute is saved by 
section 3455, formerly section 2537, of the Code of lowa, which 
reads : 

"If after the commencement of an action, the plaintifi! for any cause except 
négligence in its prosecution, falls therein, and a new one is brought within six 
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months thereafter, the second shall, for the purposes herein contemplated, be 
held a continuance of the first." 

Conceding, but not deciding, that although. in this case the first 
cause of action was not dismissed, the défendants in errer are enti- 
tled to ail the beneflts of this statute which they could bave derived 
if they had dismissed this action and commenced another when 
they made the amendment of April 27, 1898, we will answer this con- 
tention in the words of the suprême court of lowa, which are au- 
thoritative with this court upon the construction of the statu tes of 
that state. That court says: 

"This section can apply only to a case wlien no judgment upon the merits is 
rendered and another suit is brought upon the same cause of action. * * * 
Appellant claims that this suit is upon the same cause of action, and is but a 
continuation of the former suit, which was commenced before the bar of the 
statute upon the claims in question was complète. It is clear, however, that 
this suit is not upon the same cause of action; for, if it were, the former .judg- 
ment would be a bar to any further lltigation. Section 2537 does not préserve 
the plaintiff's rights." McDonald v. Jackson, 55 lowa, 37, 40, 7 N. AV. 408. 

The same construction is given to a like statute in the state of 
Kansas. Hiatt v. Auld, 11 Kan. 176. 

The cause of action to recover back the purchase price of the horse 
was différent from the cause of action for the recovery of damages 
for the breach of the warranty which was pleaded in the original 
pétition. It was a new cause of action, first propounded in this suit 
on April 27, 1898, when the amendment of that date was filed. No 
suit had been pending upon it before that day. The statute of 
limitations had therefore run agaiust it, and it was irrevocably 
barred. The causes of action pleaded in the subséquent amendment 
were barred for the same reason. The judgment below is reversed, 
and the case is remanded to the court below, with directions to grant 
a new trial. 

CALDWELL, Circuit Judge (dissenting). It has frequently been 
pointed ont that the technical rules of pleading relating to the doc- 
trine of élection at common law hâve no application under the Code. 
As said by Mr. Bliss, when ail forms of actions were abolished, the 
reasons upon which the doctrine was founded passed away; and he 
adds : 

"Had the provisions of the Code in this regard in the beglnning been viewed 
from a scientiflc standpoint; had the bench and bar been able to emancipate 
themselves from old ideas and habits of thought, — we should no longer hear of 
this right of élection. * * *" Bliss, Code PI. § 154. 

In Folsom v. Carli, 6 Minn. 420 (Gil. 284), Judge Flandrau, speak- 
ing for the court, said: 

"While the forms of actions were in existence, a party had what was called 
the 'right of élection of actions.' This right, in the liands of a skillful pleader, 
could be used to great advantage. The sul)ject is fully treated in 1 Chit. PI. 
207, 212, 'Of Election of Actions.' But it is believed that with the abolition 
of the forms of action, and the substitute adopted by our statute, together 
with the new System of pleading, many, if not ail, of thèse advantages are 
necessarily lost to the pleader." 

The Sound rule, under the Code, is that the party may bring any 
number of actions for the same cause of action, or for a cause of 
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action arising out of the same transaction, and that he is in no wise 
to be prejudiced for having done so beyond the payment of costs. 
He may sue, and continue to sue, until he obtains satisfaction. He 
can hâve but one satisfaction, but he can continue to sue until he 
obtains that. 

When the plaintiffs discovered, as they believed, that they had 
been swindled, they made an effort to impound their negotiable notes 
which they had given for the horse. But the suit failed of its ob- 
ject. The notes had been carried beyond the jurisdiction of the 
court, and no service of summons was made on the défendant, and 
the suit abated. The plaintiffs, in ail common sensé and reason, 
lost no right by making this abortive effort to protect themselves 
from loss. 

The présent suit was brought in lowa long before the bar of the 
statute of limitations had attached to the cause of action. But it 
is claimed that, as the charge of the court and the verdict of the 
jury were based entirely on the amendments to the pétition, and 
they were flled after the bar of the statute had attached, the plea 
of the statute of limitations is effectuai to defeat a recovery. Under 
the Code, a différent statement of the same transaction does not 
Gonstitute a différent or new cause of action. When the same trans- 
action may be stated in différent forme, and each statement consti- 
tutes a good cause of action, the différence in their statement does 
not couvert them into différent causes of action. The real cause of 
action is the same, and it is only the statement of it that is différent. 
This must be so in a state where "ail forms of action are abolished," 
and the pétition is only required to contain "a statement of the 
facts constituting the plaintiff's cause of action." The mère form of 
stating the transaction out of which the cause of action arose can- 
not alter the cause of action itself, nor does a différent remedy under 
the Code alter the cause of action. Under the old System of plead- 
ing, particular words and phrases and particular forms were regarded 
as matters of substance, and determined the cause of action; and, 
as a resuit of the reflnements and technicalities of that System, a 
différence in the statement of a cause of action was the statement of 
a new and différent action, and therefore of a new or independent 
cause of action. But that doctrine does not obtain under the re- 
formed System of pleading. From the beginning to the end of this 
action, — under the original pétition and the amendment, — the plain- 
tiffs refer to the written warranty as furnishing a basis for recovery. 
It was introduced in évidence, and must hâve been, to entitle the 
plaintiffs to recover in any form of action; for, in its absence, the 
rule of caveat emptor would hâve applied, and there could hâve been 
no recovery at ail on any statement of the cause of action that could 
hâve been made independent of the warranty. The case was rightly 
tried upon this theory. Judge Shiras, in his charge, told the jury: 

"If the contract of warranty was not kept, having exercised the right of 
rescission, it glves them the right to demand back the notes. They [the plain- 
tiffs] are entitled, if the évidence satisfles you there was a breach of the war- 
ranty, they are entitled to recover, upon that branch of the case, the principal 
and interest they were compelled to pay." 
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Moreover, the contract was evidenced by the written warranty, 
and, if the plaintiffs had counted on any other contract, the défend- 
ant would hare been quick to object to paroi évidence to prove it, 
and the plaintiffs would hâve been beaten because they did net 
count on the written warranty. 

A case directly in point, and conclusive of this case, is Bailroad 
Oo. V. Cox, 145 U. S. 593, 12 Sup. Ct. 905. In that case the original 
pétition alleged that the injury to the plaintiff's intestate, who 
was a freight conductor in the employ of the défendant, was caused 
while he was attempting to make a coupling of cars, "by reason of the 
dëfective condition of the cross-ties and of the roadbed," through the 
négligence of the défendant. The amended pétition, which was flled 
after the time within which the action could hâve been commenced, 
charged that the injury was caused "by reason of the drawhead and 
coupling pin not being suitable for the purpose for which they were 
to be used, and he being ignorant of them." To this amended péti- 
tion the statute of limitations was pleaded. It was argued with 
great force in that case that, as the plaintiff could not recover on 
the cause of action as stated in his original pétition, but could re- 
cover on the cause of action as it was stated in his amended péti- 
tion, it necessarily followed that the amendment stated a new and 
independent cause of action; but the court, speaking by the chief 
justice, said: 

"It is true if the amended pétition, wbieh may perhaps be treated as a second 
count in the déclaration, had Ijrought forward a new and independent cause 
of action, the bar might apply to it, yet 8 s the transaction set forth in both 
counts was the same, and the négligence charged in both related to détective 
conditions in respect to coupling cars in safety, we are not disposed, by tech- 
nical construction, to hold that the second count alleged another and différent 
négligence from the iirst." 

And see, upon the subject of the right of a court to allow amend- 
ments and their effect, Bowden v. Burnham, 19 U. S. App. 448, 8 0. 
C. A. 248, and 59 Fed. 752; Smith v. Eailway Oo., 12 U. S. App. 
426, 5 C. C. A. 557, and 56 Fed. 458; and Carnegie, Phipps & Co. v. 
Hulbert, 36 U. S. App. 81-97, 16 C. C. A. 498, and 70 Fed. 209. 

In Cobb V. Railroad Co., 38 lowa, 601, 626, 627, it is said: 

"The flling of an amendment setting up the cause of action in another form 
is not the commencement of the suit; it is not the bringing of another action. 
The commencement of the suit, and not the filing of the pétition, or any amend- 
ment thereof, terminâtes the running of the statute. Suppose an action be 
brought to recover money alleged to be due on a written contract for goods sold 
and delivered. After the commencement of the action, plaintiff amends his 
pétition showing the contract to be verbal. There being no doubt that the 
cause of action set up in the original and amended pétitions are the same, no 
one can claim that the commencement of the action was the filing of the 
amended pétition, and that the statute of limitations runs to that time." 

In McKeighan v. Hopkins, 19 Neb. 33, 26 N. W. 614, an action of 
ejectment was by amendment changed to a bill to redeem, the court 
saying: 

"The Code abolishes the distinction between actions at law and suits in 
equity. If, therefore, an action at law is brought to recover a tract of land, 
the court certainly has the power to permit the plaintiff to amend his pétition, 
so that he may recover the same, either at law or in equity. The right to be 
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çnforççd is the saroe in elther case, the recovery of the land, and, so long as 
tbe idéntity of the cause of action is preserved, tlie pétition may be amended 
by stàting sucli facts as the plaintiffi may believe to exist in liis favor, to entitle 
-him to the relief sought. ' The restriction in the section above quoted does not 
refer to the form of the remedy, but the identity of the transaction." 

On the question of limitation, the court in the same case say: 

"The appellee claims, however, that, even if it is conceded that the court 
had authority to authorize the amendment in question, still the statute of lim- 
itations would run against tlie cause of action untll the amended pétition was 
flled. In Martin v. Coppock, 4 Neb. 173, It was held that the amendment of 
a mistake in the name of the plaintif! related back to the date of the service, 
and this, we think, is the gênerai rule. The cause of action is the same 
although the relief is sought in a différent manner trom that in the first pétition. 
This, however, does not change the cause of action, and the statute of limita- 
tions ceased to run when the summons which was served on him was issued, 
or, if the service was constructive, at the date of the flrst publication of the 
notice.". 

In Lottman v. Barnett, 62 Mo. 159, the original suit was brought 
against the owner and an architect of a building, charging them with 
carelessness and négligence in the construction of the same. The 
suit was dismissed as to the owner, and an amended pétition flled 
alleging that the remaining défendant (the architect) had the en tire 
superintendence and cohtrol of the building, and that the disaster 
was caused by his carelessness as such architect; and it was held 
that the amendment did not change the plaintiff's cause of action 
so as to afifect the running of the statute of limitations. The court, 
speaking by Napton, J., said: 

"The défendant was liable on the first pétition, as he was held to be on the 
second. The gist of the action was the same in both, to wit, the death of 
plaintiff's husband, and by the négligence of the défendant, either as propri- 
etor or architect and superintendent of the building. It would require pre- 
cisely the same évidence to support the action after the amendment as before, 
nor would it be an objection that the proofs might not hâve sustained the 
original pétition, for the object of an amendment is to obviate this variance. 
Amendments are allowed expressly to save the cause from the statute of lim- 
itation, and courts hâve been libéral in àllowing them, when the cause of action 
is not totally différent. Maddock v. Hammet, 7 Term R. 55." 

In Kùhns t. Kailway Co., 76 lowa, 67, 40 N. W. 92, the plaintiff, 
after the éause had once been reyersed by the suprême court, was 
permitted to amend his pétition by adding an additional averment 
charging à différent act of négligence from those set up in the orig- 
inal pétition. This amendment was demurred to on the ground that 
it was a new cause of action and was barred by the statute of limi- 
tations. The demurrer was overruled, and this ruling of the lower 
court was sustained by the suprême court. Thèse cases were cited 
approvingly, and their doctrine applied by this court in Smith v. 
Railway Co., 5 C. C. A. 557, 56 Fed. 527. 

In George v. Reed, 101 Mass. 378, the suprême judicial court of 
Massachusetts, speaking by Ohief Justice Chapman, said : 

"The same remark may be made as to the point that the amendment bas the 
efCect to repeal the statute of limitations. It is true that if the amendment had 
been ref used, and the plaintiffs had been compelled to become nonsult and 
commence a new action, the statute of limitations might be a bar to it. But 
that fact furnishes no argument against the amendment. In Davenport v; 
Holland, 2 Cush. 1, an amendment to a pétition for review was granted more 
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than a year after final Judgment, when a new pétition would hâve been barred 
by the statute. The amendment was beld to be proper. Shaw, C. J., «aid 
that It had often been held to be a good reason for granting amendmeiita on 
terms, Instead of nonsulting a party, and eompelling him to brlng a new action, 
that such action would be barred by the statute of limitations. He also sald 
ihat the provisions of law allowlng amendments are hlghly remédiai, and are 
construed most llberally to cancel error and mlstake, and to advance Justice 
and right." 

The doctrine of this case is reaflarmed by the same court in Sanger 
T. Newton, 134 Mass. 308, where it is said : 

"The fact that the three years wlthln which an original pétition could hâve 
been flled hâve elapsed furnishes no ground for refusing the amendment, but 
rather a reason why it should be allowed, as otherwlse substantlal justice 'will 
be defeated. George v. Reed, 101 Mass. 378." 

In Van Doren v. Kailroad Ce., 93 Fed. 260, 271, the suit was 
brought in the name of Laura L. Van Doren, as administratrix of 
her deceased husband, and subsequently, and after the statute of 
limitations had run against a suit in her name as widow, she applied 
to the court for leave to amend the déclaration by declaring as 
widow, instead of administratrix, of her deceased husband. The 
lower court refusçd to allow the amendment, but this ruling was re- 
versed by the circuit court of appeals, that court saying: 

"Substantlal Justice requlres that such an amendment should be allowed, as 
a second suit for damages for the death of Henry Van Doren would be barred 
by the one-year limitation in the Pennsylvanla statute." 

The case of Eailroad Go. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 
877, relied on to overtum thèse authorities, is not at ail in point. 
In that case the original pétition was based upon the common law 
of master and servant, while the amended pétition changed the na- 
ture of the claim, and based the action upon a statute of Kansas 
giving an employé a right of action against a railroad in dérogation 
of the common law, and fixing the period within which such action 
must be enforced. It is well settled that, in such case, the period 
allowed for the enforcement of such new right is not a statute of 
limitations at ail, but is a limitation of the liability; in other words, 
that it is a constituent part of the right itself, and does not relate 
to the remedy. This question was fully considered by this court in 
Theroux's Adm'x v. Eailroad Co., 27 U. S. App. 508, 12 0. G. A. 52, 
and 64 Fed. 84, where Judge Thayer, speaking for the court, said: 

"It was sald, In substance, by Mr. Chlef Justice Walte in The Harrisburg, 
supra, that when a statute créâtes a new légal liability with the right to sue 
for its enforcement within a given period, and not afterwards, the time within 
which suit must be brought opérâtes as a limitation of the liability, and not 
merely as a limitation of the remedy. The same thought was expressed by the 
suprême court of Ohio in Eailway Co. v. Hine, 25 Ohlo St 629, and by the su- 
prême court of Maryland in Eastwood v. Kennedy, 44 Md. 563. In the Ohio 
case It was said that a proviso contalned in a statute creating a new cause of 
action, which limits the right to sue to two years, is a condition qualifylng the 
right of action and not a mère limitation of the remedy, It must be ac- 
cepted, therefore, as the established doctrine that, where a statute conféra 
a new right which by the terms of the act Is enforceable by suit only within 
a given period, the period allowed for its enforcement is a constituent part of 
the liability intended to be created and of the right intended to be conferred. 
The period prescribed for bringing suit, in such cases, is not like an ordinary 
Btatute of limitations, which merely affects the remedy." 
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The substantial cause of action vfa.» the same whether the plaîntiff 
counted upon the breach of the \farranty or upon a rescission of tbe 
contract for the price and keep of the horse because of the breach 
of the warranty. The same testitnony would support a recovery un- 
der either form of the complaint, and the testimony shows that the 
recovery would hâve been substantially, if not identically, the same 
under either form. To deny a recovery on thèse facts is to reflne 
away the plain justice and right of the case by reviving the quibbles 
and technicalities of common-law pleading, whicb were abolished 
in lowa nearly 50 years ago. Judge Shiras, whose familiarity with 
the lowa Code and the décisions of the suprême court of that state 
is well known, held that the actipn was not barred, and of the sound- 
ness of that conclusion there can be no doubt. 



lOWA & O. LAND CO. v. TEMESCAL WATEE CO. et aL 

(Circuit Court, S. D. California. June 16, 1899.) 

1. FEDERAL Courts— QiviNG Effbct to Statk Statutbs. 

Code Clv. Proc. Cal. § 440, providlng for the compensation ot cross de- 
mands exlstlng between two persons, tlibugh found in ttie provisions relat- 
Ing to procédure, give substantive rights, wtiich are enforceable in a féd- 
éral court of equlty.i 

8. Compensation of Crosb Dbmands— Oai^ifobnia Statutb. 

Such section, which provides that cross demands existing between two 
persons under such clrcumstances that, if one had sued the other, a counter- 
claim could hâve been set up, shall be deemed compeasated "so far as they 
equal each other," contemplâtes the compensation of such demands as soon 
as they exist,— the greater being credited with the smaller, and the iatter 
entirely dlscharged; and for that reason the section does not apply to 
cross demands, one of which is unliquidated. 

8. Eqditt Juhisdiction — Adéquate Rbmedt at Law. 

A fédéral court of equity cannot entertain a suit to enjoln the défendant 
f rom proceeding in a statutory manner to enf orce a légal demand untu 
complalnant can by Judicial détermination establish an unliquidated claim 
for damages so that It will operate under the statute as a compensation 
of defendant's demand, where it is not alleged that défendant is insolvent; 
plaîntiff having in such case a plain, adéquate, and complète remedy at 
law for the enforcement of his clalm for damages. 

On Application for Preliminary Injunction. 

Works & Lee, for complainant. 
Hunsaker & Freeman, for défendants. 

WELLBORN, District Judge. If pjaintiff's contention that the 
cross demands set forth in the bill of complaint are to be deemed com- 
pensated is sustainable, then the injunction asked for against the col- 
lection of one of thèse demands — the assessment — ought to be grant- 
ed. The flrst question, therefore, to which I hâve addressed myself, 
is whether or not said assessment has been compensated (i. e. paid off 
or discharged) by plaintiff's claim for damages on account of defend- 

1 As to rights created by state statutes, which may be enforced in fédéral 
courts generally, see section 1 of note to Hill v. Hite, 29 C. C. A. 553; and see, 
also, generally, note to Barlmg v. Bank, 1 C. C. A. 513. 
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ant's failure to supply water according to its charter obligations. It 
is suggested by defendant's counsel that the provisions of section 440 
of the Code of Civil Procédure of California, on which the complain- 
ant relies for the alleged compensation or discharge of said assess- 
ment, are purely matters of practice, and therefore are without force 
or effect in a fédéral court. With this suggestion I am unable to 
agrée. The section, it is true, is found in a code of procédure, but it 
confers substantive rights. The question then is, does said section 
apply to this case? While there is no express limitation in the sec- 
tion, its peculiar phraseology, I think, excludes from its opération cer- 
tain cases of cross demands. The language of the section is as followaf 

"Wben cross-demands hâve eiisted between persons under suoh circum- 
Btances that, If one had brought an action against the other, a counter-claim 
could hâve been set up, the two demands shall be deemed compensated, so far 
as they equal each other," etc. 

The words last quoted, "so far as they equal each other," neces- 
sarily imply limitation or exclusion. The compensation for which 
the section provides takes place just as soon as the cross demands 
co-exist; the greater demand being credited with the smaller, and the 
latter entirely discharged. Each of the demands therefore must be 
of such a character that they can be mutually applied in the manner 
indicated. If one of them is for unliquidated damages (that is, un- 
certain in amount), it is manifestly impossible for the application to 
take place. The opération of the statute now under considération is 
quite a différent thing from the judicial procédure by which a claim 
for unliquidated damages is set off against flxed indebtedness. If A. 
sues B. to recover on a promissory note, and B. counterclaims against 
A. for unliquidated damages, the court can ascertain the damages, 
and apply them to the note, rendering judgment for the party in 
whose favor a balance is thus made to appear. The doctrine of com- 
pensation declared in said section 440, however, cannot be applied in 
the supposititious case above stated, for the reason already indicated, 
—that the statute opérâtes upon the cross demands to which it refers 
the instant they co-exist, and at that time the cross demands in the 
case above supposed are incapable of mutual application, as one of 
them (the claim for unliquidated damages) is indeterminate. 

Eliminating said section from further considération, the situation 
is this : The défendant is proceeding in the statntory way to collect 
an assessment due from the plaintiff, and the latter files its bill in 
equity, setting up a claim against the défendant for unliquidated dam- 
ages, and asks that the défendant be restrained in the pursuit of its 
légal remedy until said damages can be judicially determined and 
applied to the assessment. Plaintiff not only fails to allège in- 
solvency of the défendant, but afflrmatively shows defendant's abso- 
lute flnancial responsibility. No précèdent has been cited, nor do 
I believe any can be found, which will authorize an injunction under 
thèse circumstances. If there is any one question more thoroughly 
settled in the fédéral courts than others, it is that the distinction be- 
tween common-law and equity procédure will be rigidly observed and 
enforced. This distinction is not only the resuit of constitntional re- 
quirements, but congress has expressly declared, in section 723 of the 
95 F.— 21 
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EcTised Statutes of the United States, that "suits in equitj shall not 
be sustained in eitlier of the courts of the United States in any case 
where a plain, adéquate, and complète remedy may be had at law." 
So far as damages wMch hâve already accrued are concerned, plain- 
tifl certainly bas an iadequate remedy at law; and if the détriment 
Buffered is, as alleged in the bill, f ê,416 annually, and readily sus- 
ceptible of proof, it/would seem that comitionlaw remédies would 
adequately redress future violations of its contract, sbould défendant 
persist in sucb violations. But, whetber this latter proposition be 
correct or not, it is quite clear that a court of equity will not enjoin 
a créditer from pursuing a remedy prôvided by law for the collection 
of the debt, on the ground that the debtor may or will sufifer future 
damages at the banda of the créditer, The application for injuno- 
tion will be denied. 



PEÎIKT et aU V, JQHNSTON. 

(Circuit Court, D. Nebraska. July 11, 1899.) 

JnDdMBNt— Rblief against ih Equity. 

Defendant's assigner, as plaintlff In an action against a corporation aûd 
its Btockholders on an indèbtédnegs of the corporation, made an agreement 
wlth complalnftnts, Whft ii^rere stockholdere, that they should not make an 
active défense to the action, and th^tthe same judgment should be entered 
àà to fhem as was In case of the defendinç stockholders. A Judgment was 
recbvefèd, whlch was fevlérsed by the 'suprême court of the state on appeal 
as-to the Btockholders defending; but ihe plaintlff's attomeys, having no 
knowledge of the agreewent, wlthout notice to complalnanta, procured It» 
afflrmance as to them onrthe ground that they had not joined In the appeal. 
Beld, that the case was .wlthin the rule that a court of eqnlty will grant 
relief against a judgtuetïf whlch It would be against consclehcé to exécute, 
find that the enforcemënt of the judgment, as against complalnants, would 
be enjolned. . ; 

This was a suit in equity to set aside a judgment, and to enjoin 
issuance of éxecution thereon. H^ard on pleadings and proofs. 

F. I. Poss, for complalnants. 
Sawyer &; Snell, for défendant. 

SHIKAS, District Judge., From the record in this case it appeara 
that the présent proceedings were begun to prevent the enforcemënt 
by exécution of a judgment rendered by the district court of Saline 
çounty, Neb., in an action at law brought by the State Bank of Crète 
against thç Globe Publishing Ck)mpany and 12 riamed persons, includ- 
ing the pomplainants herein, to recover certain moneys claimed to 
be due the bank from the publishing company; the individual de- 
fendants being declared against as stockholders in the publishing 
company. Judgment was entered in the district court against the 
publishing company, and also against the several stockholders, and 
the case was taken to the suprême court of Nebraska whlch, after 
due considération, held that the state statute, upon which reliance 
was placed to sustain the action against the stockholders, was pénal 
in its nature; that it had been repealed after suit was brought, but 
before judgment had been entered; a.nd that, as the repealing statute 
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contained no saving clause, the action against the stockholders was 
abated. Globe Pub. Co. V. State Bank, 59 N. W. 683. The entry 
ordered originally was: 

"The judgment of the district court is revérsed, and the action against the 
stockholders is dismissed. Judgment accordingly." 

Subsequently an application was made to the suprême court to 
modify this order, on the ground that plaintifif was in any event 
entitled to a judgment against the corporation, and that the présent 
complainants were not entitled to a reversai of the judgment as 
against them, because they had not joined in suing eut the writ of 
error, and hence had waived ail right of objection to the judgment. 
The suprême court modifled its order in thèse particulars, and the 
district court of Saline county, upon the flling therein of the man- 
date from the suprême court, entered judgment according to its terms. 
Thereupon the présent proceedings were commenced in the district 
court of Saline county to restrain the issuance of exécution on this 
judgment, and to obtain a decree canceling the judgment; the suit 
being brought against John R. Johnston, to whom the judgment had 
been assigned and transferred by the bank. The grounds upon which 
this relief is sought are, in brief, that, when the case was flrst brought 
against the stockholders in the district court of Saline county, an 
agreement was had between the présent complainants and the bank 
to the effect that the complainants would not make an active défense 
in that suit, but would abide the resuit of the litigation between the 
bank and the other défendants, and that the entry of judgment 
against them, after it was determined by the suprême court of 
Nebraska that no liability existed on part of the stockholders of the 
Globe Publishing Company, was in violation of the agreement exist- 
ing between the parties Utigant; and that the action had in the su- 
prême court, resulting in the modification of the order flrst made in 
that case, was taken without any notice to thèse complainants, and 
without knowledge thereof on their part. When the présent action 
was brought in the district court of Saline county, the défendant, 
Johnston, had become a résident and citizen of California, and upon 
his application the suit was removed into this court, and is now sub- 
mitted on the pleadings and proofs. 

The évidence in the case shows that the présent complainants, 
when sued with the other stockholders in the Globe Publishing Com- 
pany, were of the opinion that the bank could maintain its claim 
against the stockholders, and in that belief were willingto let judg- 
ment go against the stocldiolders, so that ail would be held liable for 
the debt due the bank. In this situation, complainants, by an under- 
standing had with the défendant, Johnston, then président of the 
bank, and George Stevens, then cashier of the bank, agreed that 
they would not take any active part in the défense of the action 
then pending against the publishing company and its stockholders, 
with the understanding that the final judgment to be entered against 
them should be the same as that entered against the other stock- 
holders. In pursuance of this understanding, an answer was drawn 
up by the attorney for the bank, and signed by complainants, in 
which they admitted the justness of the debt due the bank, and asked 
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the court to ascertaiii; the proportionate share wMch sioulà be ad- 
judged against complatoants as shareliolders in the Globe Publishing 
Company, stating that they ■«'ould make no défense to a judgment 
theref or; this averment being foUowed up witb the statement : 

"In the event that it should be finally determlnefl and adjudged that noïie of 
the défendants were liable f.or the said sum of money, or any part thereof , then 
thèse défendants submlt tp the court that they also ought to be discharged from 
ail liablilty therein; and, In the event that it should be so flnally adjudged and 
determlned that non© of tiie défendants are liable for the sald suiu of money 
sued for in thls action, then thèse défendants pray that they also may be 
released and discharged from ail liability thereon, and said notes may be can- 
celed and discharged as to them also." 

rThe peculiar nature of this answer is explained when it is remem- 
bered that it was prepared by the attorney for the bank, the plaintiff 
in the suit then pending, and that its purposes were twofold: (1) 
To show, iti the interest of the bank, the plaintiff in that suit, that 
the défendants signing the answer thought there was no défense on 
behalf pf the stockholders of the Griobe Publishing Company against 
the claim of the bank. (2) If, however, it should be flnally determined 
that no liability existed in favor of the bank against the stockholders, 
then to protect the défendants signing the same, by providing that 
the same judgment should be entered against the signing défendants 
as was entered against the other stockholders. The évidence in the 
case justifies the flnding that the agreement set forth in the bill 
was in fact made betw^en the bank, represented by its président 
and cashier, and the présent complainants, and that, as a conséquence 
thereof, the complainants submitted the case to the court without 
actively appearing therein, in the expectation and belief that no other 
final judgment would be entered against the complainants than the 
one entered against the other stockholders. I agrée with counsel 
for défendant that a judgment entered by a court of compétent 
jurisdiction is not to be lightly attacked or set aside, without cogent 
proof of facts which clearly establish its invalidity; but the direct 
testimony of the witnesses for the complainants herein is sustained 
by the action of the parties based thereon, and justifies the flnding, 
already stated, that it was agreed between the parties that, if the 
complainants made no active défense to the suit against the Globe 
Publishing Company and its stockholders, the same judgment should 
be entered in their behalf as in the case of the other stockholders. 
If this agreement was in fact had between the parties, is it not clear, 
beyond question, that the final judgment entered in the case against 
complainants was in violation of the agreement? 

The original order of the suprême court of Nebraska, which would 
hâve resulted in the same judgment being entered in favor of com- 
plainants as was entered in favor of the other stockholders, was 
modified, so as to provide for a judgment against complainants, on 
the application of counsel for the bank, which was based upon the 
allégation that complainants had not joined in the writ of error to the 
suprême court, and therefore they were bound by the judgment orig- 
inally entered in the trial court. The évidence shows that the coun- 
sel then representing the bank before the suprême court was not 
the counsel who appeared for the bank in the trial court, and he 
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undoubtedly acted in personal good faith in asking the suprême court 
to modify its original order, being ignorant of the agreement ex- 
isting between the parties; but the fact remains that the suprême 
court was asked to order a judgment against the complainants other 
and différent from that entered against the remaining stockholders, 
which order was made witbout notice to complainants, and without 
it being brought to the knowledge of the court that an agreement 
existed between the parties to the effect that complainants were 
not to be held liable as stockholders unless the remaining stock- 
holders were also held bound. If the judgment entered under such 
circumstances is allowed to stand, it will resuit that the whole liabil- 
ity originally adjudged to exist against ail the stockholders of the 
publishing company will now be imposed upon the complainants 
alone, as the judgmenjt entered did not apportion the liability, but 
was against aU the défendants for the one sum of |4,772, interest, 
and costs. The facts show beyond question that when the bank 
took judgment against the stockholders of the Grlobe Publishing Com- 
pany, including complainants, it had no cause of action against them. 
It now holds a judgment against the complainants for the fuU sum 
of $4,772, which it induced the suprême court to order in violation 
of its existing agreement with complainants, and which order was 
obtained without notice to complainants. Thèse facts bring the 
case within the rule that a court of equity will grant appropriate 
relief to prevent the enforcement of a judgment which it would be 
against conscience to exécute. Insurance Co. v. Hodgson. 7 Cranch, 
332; Buchanan v. Griggs, 18 Neb. 121, 24 N. W. 452; Hendrickson 
V. Hincklev, 17 How. 443; Phillips v. Negley, 117 U. S. 665, 6 Sup. 
et. 901; Young v. Sigler, 48 Fed. 182. 

Complainants are therefore entitled to a decree adjudging the judg- 
ment obtained against them in favor of the State Bank to be whoUy 
void, and that the défendant be restrained and enjoined from issuing. 
process thereon, or from in any form or manner endeavoring to 
enforce the collection or payment of the named judgment; the com- 
plainants being also entitled to judgment for the costs. 



,Ï3TNA LIFE INS. CO. et al. v. LYON OOrNTY, lOWA (BEADLEY et al., 

Interveners). 

(Circuit Court, N. D. lowa, W. D. July 10, 1899.) 

1. Limitation of Actions— Suit to Détermine Validity of Municipal 
Bonus. 

A suit In equity by holders of bonds issued by a county, and claimed by 
the county to be invalid, as creating an indebtedness beyond the coustl- 
tutional limit, to ascertain by Judicial détermination what part, if any, of 
the contract evidenced by the bonds is entorceable, is not subject to a plea 
of limitation, where the bonds, by their terms, hâve not matured. 

3. Subrogation— Holders op Void Municipal Bonds. 

Holders of bonds of a county are not entitled to subrogation to the 
rights of creditors, whose c-laims were paid from their proceeds, so as to 
render such bonds enforceable beyond the county's constitutional limit of 
indebtedness. 
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8. JUDGMENTS— EfPECT AS ADJDDICATIO.If. 

A jùdgiiient of a state court in à Personal action. Is not blnding, as an 
adjudication on parties résident in other states, and tliere served with 
process, and who luake no appearance. 
4 Municipal Bonds— Issue Beyond Constitutionai. Limit— To What Ex- 

TBNT EnFOKCEABIE. 

■ AVhere bonds issued and sold by a county for f uU value, together with 
Its éxlsting valid indebtedness, exceeded the limit of indebtedness flxed 
bythe constitution, bnt a part of sueh prior indebtedness was paid from 
tlieir proceeds, they are enforceable to the extent of the différence be- 
tween the remaining prior Indebtedness and tlïe constitutional limit. 
5. Sam B— Partial Recovery — Distribution dp Proceeds. 

A COunty obtained a deeree against certain holders of its bonds, adjudg- 
ing sucb bonds void on the ground that the issue of which they formed a 
part was la excess of the légal limit of the county's. indebtedness. In a 
subséquent suit in equity brought by ail the holders of the same issue of 
bonds, a majority of whom were not parties to the former deeree, It was 
adjudged that the issue was vàlld in a certain amount, which was within 
the limit of indebtedness. Held, that the prior deoree éould not avail the 
county to scale down such amount, which was less than the amount of the 
bonds held by those who were not bound thereby; hence tbe county had 
no ground for objecting to the apportionment of the amount held reeover- 
able between ail the bonds of the entire issue. 

This was a suit in equity brought to détermine the validity of cer- 
tain county bonds. On final hearing. 

Findings of Fact. 

(1) That the JBtna Life Insurance Company, the United States Banli, the 
Hartford Steam Boiler Company, the Orient Fire Insurance Company, and the 
Connectieut General .Life Insurance Company were eacb when this suit was 
begun, and are now, corpoiations created under the laws of the state of Con- 
nectieut, and the Sayings & Trust Company of Cleveland was when this was 
begun, and is now, a corporation created under the laws of the state of Ohio, 
■the named corporations being the complainants herein. 

(2) That the county of Lyon, the défendant herein, was when this suit was 
begun, and now is, a municipal corporation, created under the laws of the 
state of lowa, and being organized as a county in the year 1872. 

(3) That the interveners herein, William L. Bradley, Reeder Laugworthy, 
John Olinger, and M. K. Amsden, were when this suit was begun, and hâve 
ever since been, citizens of the state of lowa, and the intervener tlie Dubuque 
National Bank was when this suit was begun, and has ever since been, a cor- 
poration created under the banking laws of the United States, haviug its place 
of business in the cit.T of Dubuque, state of lowa. 

(4) ïhat Lyon county was organized about January 1, 1872. The state and 
county tax lists, from and including 1872, to and inoluding 1885, and excluding 
the déductions and exceptions on account of timber culture, show the taxable 
property in the county as follows: 

For the year 1872 $ 4!H),099 96 

" 1873 1.009,444 5« 

" " " 1874 997,822 62 

1875 1,001,306 63 

" " " 187(i 1.081.350 09 

" " " 1877 885,202 80 

" ", " 1878 889,757 85 

" " " 1879 915,133 28 

" ", " 1880 1,066,707 00 

" "■ " 1881 978,250 00 

" " " 1882 98!),5,50 00 

" 1883 ,... 1.384,289 06 

" " " 1884 .'.'.. .1.437.527 00 

" " " 18S5 ' 1,558,043 00 
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The exemptions on aecount of timber culture, as provided by the laws of 
the State of lowa, froni and intluding the year 1871) to and inohiding tlie year 
1885, as shown by the state aud county tax lists, were as follows: 

For the year 1879 $ 75,218 80 

" " " 1880 171,55100 

" " " 1881 171,515 00 

" " " 1882 175,547 00 

" " " 1883 177,182 00 

" " " 1884 143,208 00 

" " " 1885 100,135 00 

Adding to the flrst table the timber-<;ulture exemptions, for the purpose of 
aseertaining the whole value of the taxable property as shown by the state and 
county tax lists, the resuit is as follows: 

For the year 1879 $ 990,352 08 

" " " 1880 ." 1,2:58,258 00 

" " " 1881 1,149,7(U 00 

" " 1882 l,l(i5,097 00 

" 1883 1,301,47100 

" 1884 1,580,735 00 

" " " 1885 1,718,178 00 

(5) That betweeu the ISth day of July, 1872, and the 29th day of July, 1873, 
there were reudered agaiust the county of Lyon judgments to the aggregate 
sum of $55,000, which were paid by the issuance of judgnient bonds under the 
provisions of chapter 174 of the Acts of the 14th General Assembly of the 
state of lowa, the judgment bonds thus issued by the county being numbered 
from 1 to 83, inclusive, and from 88 to 124, inclusive. 

(C) In addition to the judgments nàmed in the last flnding, tïiere were ren- 
dered against the county, up to the 15th day of May, 1878, judgments aggre- 
gating the sum of ?14,572.SS. 

(7) On the Ist day of July, 1879, there were issued by the county, under the 
provisions of chapter 58 of the Acts of the 17th General Assembly of lowa, 
$100,000 of funding bonds, linown as the "Shade Bonds," which were sold for 
cash,, and the proceeds were used as follows: $53,500 to pay in fuU the judg- 
ment bonds issued in 1872 and 1873 to take up the judgments named in flnding 
Xo. 5; and the balance was used in paying up $47,300 of the funding bonds 
Issued between October 19, 1874, and Februarj' 8, 1878. 

(8) Between July 1, 1879, and Jlay 1. 1885, there were issued by the county 
funding bonds to the total amount of $40,600. 

(9) On the Ist day of May, 1885, there was outstandlng indebtedness against 
the county as follows: 

The Shade bonds, dated July 1, 1S79 ' $100,000 

Bonds issued between June 4, 1878, and June 5, 1879 8,000 

Funding bonds 40.600 

Warrants 17,700 



$106,300 



(10) That the board of supervisors of the défendant county, in 1884, began 
proceedings for the refunding the debt of the county in order to lessen the rate 
of interest tlie outstanding bonds were then drawing from 8 per cent, to 6 per 
cent., and, by resolution of the board, B. L,. Kiehards was appointed flnancial 
.agent of the county, for the purpose of carrying through the refunding opéra- 
tions of the county. 

(11) That, to complète the refunding of the county debt, the board of super- 
visors of Lyon county authorized the issuance, under date of May 1, 1885, of 
$120,000 of the bonds of the county, which bonds, after the same were duly 
wigned by the proper county oflicials, were delivered to B. L. llichards, as flnan- 
cial agent of the county. 

(12) That B. L. Richards, as refunding agent of the county, applied to the 
several complainants and to others to become purchasers of tîie bonds, stating 
to them the purpose of the county to be to use the money procured in paying 
ofif the outstanding bonds of the county, thus refunding the exlsting debt at a 
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loiwer rate of interest, and, as an indueement to entering into the negotiations, 
Rlcliards submltted to the proposed purchasers certitied copies of the action of 
the county board of siipervisors, with a statemeut of the existing indebtedness 
of the county, of its bixable property, and otlier lilce matters. 

(13) That, as a resuit of thèse negotiations, Kichavds obtained from the com- 
plainants and other parties the full face value of the bonds, and in considéra- 
tion thereof delivered to complaiuants and others the bonds for that amount, 
dated May 1, 1885, the sales and delivery being completed in the folio wing 
order: 

027, to G. B. Provost. 
052, to C. H. Eighuiey. 
055, to Dubuque National Bank. 
090, to Mtna. Life Insurance Company. 
005, to U. S. National Banli. 
006 to 0105, to Orient F.ire Insurance Company. 
" 2, " " 010(3 to OllO, to Connecticut General Life Insurance 

Company. 
" 8, " " 028 to 047, to Siiying & Trust Company, of Cleve- 

land, Ohio. 
" 20, " " 0111 to 0120, to Hartford Steam-BoHer Inspection & 

Insurance Company. 

(14) That the amount of money thus received by Richards was used by him 
in paying the so-ealled "ghade Bonds" issued by the county, and in paying 
$16,900 of the outstanding refunding bonds of the county, with the interest due 
theréon, and in payment of the necessary expenses incurred in disposing of the 
issue of $120,000 of bonds. 

(15) That on the 15th day of May, 1887, there was flled in the district court 
of Lyon county, lowa, in the name of Andersen and others, résidents and tax- 
payers in Lyon county, a pétition asking that it be decreed that the issue of 
$120,000 of refunding bonds were vold under the constitutional limitation, and 
restraining the county treasurer from making payment thereof. To this péti- 
tion the county otHcers, the complainants, and some of the interveners were 
named as défendants, but service of notice was not had upon any of the com- 
plainants within the state of lovva, and the Orient Fire Insurance Company 
alone of the complainants entered an appearanee. A decree in compliance with 
the prayer of the pétition was finally entered in the case, and was alflrmed by 
the suprême court of the state, but the only parties to the présent suit affected 
by the decree are the Orient Flre Insurance Company and George B. Provost. 

(16) That the negotiations between Richards, as refunding agent of the 
county, and the complainants and interveners, resulting in the sale of the 
bonds, were carried on at the same time, and were pending for some time be- 
fore the same were completed, as set forth in flnding No. 13. 

(17) That under the contracts entered into between the county through its 
refunding agent, and the parties taking the bonds of the county of date of 
May 1, 1885, the money so borrowed by the county was to be repaid in 20 
years, with interest at 6 per cent., payable semiannually. 

(18) That the county of Lyon, after the receipt of the money procured from 
the complainants and the delivery of its bonds as hereinbefore stated, refused 
to pay the interest on the bonds, claiming that the bonds had been issued in 
violation of the provision of the state constitution, limiting the indebtedness 
of the county to 5 per cent, on its taxable property, and thereupon an action 
at law was brought in this court upon the matured interest coupons, which 
resulted in the holding that the remedy must be sought in equity, as is shown 
by the opinion of this court set forth in 44 Fed. 329. 

(19) That It appears from the évidence in this case that the county of Lyon 
can \\e held liable for tlie sum of $29,630.75 out of the money procured from 
the complainants, and others In exchange for the $120,000 of bonds of May 1, 
1885, without causing the indebtedness of the county at that time to exceed the 
constitutional limitation. 

(20) That the présent suit was brought April 30, 1898, and ail payments of 
iiitere«t coming due more than 10 years before that date are barred by statute 
of limitations. 
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Cummins, Hewitt & Wright and Henderson, Hurd, Lenehan & 
Kiesel, for complainants. 

E. C. Èoach, E. Y. Greenleaf, and Simon Fisher, for respondent 
J. M. Parsons, for interveners. 

SHIKAS, District Judge. The gênerai raies which should be ap- 
plied in the détermination of the questions presented by the record 
in this suit are fairly stated in the opinion of the court upôn the 
hearing of the demurrer to the bill, and which is reported in 82 Fed. 
929. The record shows that ail the owners of the séries of bonds 
issued by the défendant county under date of May 1, 1885, and 
amounting to the sum of $120,CCO, are parties to this suit, and there- 
tore the final decree herein will fuUy settle the liability of the county, 
if any, upon this entire issue of bonds. The évidence proves that, 
aside from the défense based upon the limitation contained in the 
eonstitution of the state of lowa, forbidding the création of indebt- 
edness by municipalities of the state to an amount in excess of 5 
per cent, upon the value of the taxable property of the municipality, 
the bonds in question were issued under due and proper authority 
of law, and the county received full value therefor, and thus the 
question is narrowed down to the proposition whether the consti- 
tutional limitation prevents the granting of any relief to the com- 
plainants, under the facts established by the évidence in this case. 
The stipulation herein flled shows that the total taxable value of the 
property in the county, at the date of the issuance of the bonds now 
held by complainants, was the sum of |1,580,735, including therein 
the sum of $143,208, entered upon the tax books of the county as 
exemptions allowed under the timber-culture acts of the state of 
lowa, but which sum, for the reasons stated in Keene Five-Cent Sav. 
Bank v. Lyon Co., 90 Fed. 523, I hold is not to be deducted from 
the valuation of the property as shown upon the county tax lists; 
and thus it appears that in 1885 the limitation fixed by the consti- 
tution of the state upon the extent of the indebtedness lawfuUy 
creatable by the county was the sum of |79,036.75. On May 1, 1885, 
the indebtedness of the county consisted of the so-called "Shade 
Bonds," amounting to $100,000; $8,000 of the bonds issued between 
June 3, 1878, and June 5, 1879; the funding bonds of $40,600; and 
warrants to the amount of |17,7O0. The Shade bonds, being is- 
sued in excess of the constitutional limitation, were not enforceable, 
and, under the ruling of the court of appeals in Lyon Co. v. Ashuelot 
Nat. Bank, 80 C. C. A. 582, 87 Fed. 137, they cannot be included in 
the computation of the existing indebtedness of the county, and, 
omitting thèse bonds, there remains a total liability then outstand- 
ïng of $66,300; thus showing that the county indebtedness had 
not reached the constitutional limit by the sum of $12,736.75. Fur 
thermore, the évidence shows that with the money procured from the 
complainants there were paid off $16,900 of the outstanding valid 
refunding bonds previously issued by the county, and it thus ap- 
pears that the aggregate of thèse two amounts, to wit, $29,636.75, 
■ean be charged against the county without causing the indebted- 
ness to exceed the sum of $79,036.75, the amount of the constitu- 
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tipuQl lygitatipn. In other words, if the liability of the county in 
its contracts, evidenced by the bonds issued under date of May 1, 
1885, is enforced up to the named sum of |29,636.75, the indebted- 
ness of the county will not be increased beyond the restrictive limit 
of the constitution; and upon what principle of law or equity can 
the claim be based that the county qught not to be held liable for 
this amount, at least? As already stated, the county has received 
and used full considération for the whole amount of the bonds is- 
sued by it. The only défense against liability for the full sum of 
the jbondp is the constitutional limitation, but force and effect is 
given thereto by limiting the right of recoyery against the county to 
a sum which will not cause the indebtedness to exceed the limita- 
tion. 

On behalf of the défendant, it is urged that the statute of lim- 
itations bars any recovery in this case, even admitting that a lia- 
bility existed against the county at the date of the furnishing the 
money by the complainants. If this was an action for money had 
and received, or for damages or the like, the cause of action would 
be held to hâve accrued in 1885, when the money of complainants 
was paid, tQ the county, and the plea of the statute might well be 
availed of to defeat a recoyery. The présent proceedings are not 
to recover for money had and received, nor for damages for fraud or 
deceit, but the biU is filed.for the purpose of having it decided what 
part or portion of the contracts entered into by the county with 
complainants can be enforced, in view of the constitutional limita- 
tion. The purpose of the bill is not to obtain a decree canceling or 
rescindiûgthç contracts in fact entered into, whereby the complain- 
ants paid to the county certain sums of money, in considération of 
its promise to repay the same in 20.years, with înterest payable at 
stated intervais, but to ascertaiû, by judicial détermination, what 
portion, if any, of the contraçt can be enforced. If it be held that 
a given amount js valid and enforceable, that part must be enforced, 
in accordance with the terms of the eontract between the parties, 
which ôxedthe time of payment of the principal sum due at 20 years 
from May, 1, 1885. 

If the suit ismaintainablê for this purpose, then the statute of lim- 
itations lis ©nly available against such portions of the inter«st as may 
hâve corne due more than 10 years preceding the filing the bill herein, 
but is not; afVailable, to defeat the proceeding as a whole. Thus, the 
pivotai question is whethef the complainants can enforce their claims 
against the county for an amount which, if ail owed^ will not increase 
the liability of the county beyond the constitutional limit. This is 
not a case wherein the tights and equities of complainants are bâsed 
solely upon a purchase by them, in open market, of the negotiable 
securities; of the county; but the évidence shows that B, L. Richards, 
the refunding agent of the county, directly negotiated with com- 
plainants, and submitted to them thé resolution of the board of 
supervisors,! indicating the purpose of the county to refund the out- 
standing indebtedness in order to redùce the interest, ànd submit- 
ted évidence showing that it was the purpose of the county to use 
the money it desired to obtain from Complainants in refunding the 
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existing indebtedness of the county, which purpose, if effectuai, would 
not increase the debt of the county. By thèse inducements, the com- 
plainants were induced to loan to the county a large amount of 
money, upon the promise that it would be repaid in 20 years, with 
interest, and the money thus advanced was in fact used in payment 
and diseharge of the outstanding indebtedness of the county. 

As évidence of the obligation which the county had assumed to 
repay the sums received by it from complainants, the written promise, 
in the form of negotiable bonds and interest coupons, was executed 
and delivered to complainants; but, when performance of the prom- 
ise was demanded of the county, it replied that, owing to the re- 
strictive limit upon municipal indebtedness contained in the constitu- 
tion of the State of lowa, it could not lawfully incur the whole amount 
of the indebtedness represented by the bonds held by the complain- 
ants, and thereupon this suit was brought to ascertain what part or 
proportion of the indebtedness actually incurred can be enforced with- 
out violating the constitutional restriction, and, it having been as- 
certained that at the time of the negotiations had with complain- 
ants the county could lawfully borrow from complainants a given 
amount, no reason exists why the promise of the county should not 
be enforced against it up to this amount. 

On part of complainants, it is contended that as the proceeds of the 
Shade bonds were partly used to pay judgments and other enforceable 
indebtedness existing against the county, and as thèse bonds were 
wholly paid off by the proceeds of the issue of May 1, 1885, com- 
plainants are entitled to hâve this amount ascertained as part of the 
sum for whîch the county is liable, even though the aggregate would 
exceed the 5 per cent, limit; but in view of the ruling of the suprême 
court in Insurance Go. v. Middleport, 124 U. S. 534, 8 Sup. Ct. 625, 
it cannot be held that complainants are entitled to be subrogated to 
the rights of the owners of the judgments or other debts paid oiï 
from the proceeds of the Shade bonds, and the relief decreeable must 
be conflned to the sum already named, to wit, |29,636.75. 

Much reliance is placed by the défendant upon a decree rendered 
in a case entitled Anderson y. Insurance Co. (lowa) 55 N. W. 348, 
by the district court of O'Brien county, lowa, and affirmed on appeal 
by the state suprême court, which was a proceeding in equity brought 
by certain résidents and taxpayers of O'Brien county to restrain the 
county treasurer from maidng any paj^ments on the bonds negoti- 
ated by B. L. Eichards, and to bave the bonds adjudged to be illégal 
and nonenforceable, and in which case a decree to that effect was 
entered. It is shown upon the record that in that case service of the 
original notice therein was not had upon any one of the complainants 
within the state of lowa, they being ail résidents of other states, 
and no appearance therein was entered for any of the complainants 
except the Orient Fire Insurance Company, and therefore the decree 
therein is of no force against any of the complainants, except the Ori- , 
ent Company; it being well settled that, in personal actions, the serv- 
ice of notice by publication, or by reading the process to the party, at a 
place outside of the territorial jurisdiction of the court, confers no 
jurisdiction over the party thus served. Pennoyer v. Neff, 95 U. S. 
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714; Hart v. Sansom, 110 U. S. 151, 3 Sup. Ct. 586. The adjudication 
in that case had no effect upon the rights of any of the complainants 
lierein, excèpt tlie Orient Company, and an ezamination of the opin- 
ion of the lowa suprême court shows that the court caref ully ref rained 
from expressing an opinion on the pivotai point presented by the 
record in this case; it being therein said, after citing the décision 
of the suprême court of the United States in Doon Tp. v. Cummins, 
142 U. S. 366, 12 Sup. Ct. 220, that: 

"The opinion in that case contains some reasoning as to the application of 
the proceeds of the sale of the bonds, and the conséquences to resuit from a 
fallure of the ofRcers to do their duty in that respect, which we do not find it 
neeessary to approve or disapproye, because In this case the situation is such 
ttiat there is no pretense of knowing, or being able from the record to know, 
that any part of the proceeds of the bonds in question— that is, those afCected 
by the judgment in this case— were applied, or intended to be applied, to any 
légal indebtedness of the county; and the burden of such a showing, even if 
available, — which we do not décide,— would be with the holder of such bonds. 
Under the facts as they appear in this case, the bonds are to be treated as void." 

There is therefore nothing in the adjudication entered in that case, 
or in the opinion of the suprême court, which prevents this court, 
upon the facts now presented before it, frota ascertaining what por- 
tion of the indebtedness created by the county in borrowing the 
money of complainants, for the purpose of paying off the outstand- 
ing obligations of the county, can be declared valid and enforce- 
able, without violating the constitutional limitation. On the con- 
trary, the décision and opinion in that case sustain, in principle, the 
right of this court to hear and détermine the issues presented by this 
record. If a court of equity has the right, at the suit of résidents of 
the county, to entertain a biU brought to ascertain whether certain 
bonds issued by the county are valid or invalid, and, if the latter, to 
restrain the cdlection thereof, then it must possess the right to in- 
vestigate ail the facts inhering in the situation, and to détermine what 
part are valid and what part are invalid. Thus if, in the case of An- 
dersen V. Insurance Co., the complainants herein had appeared, and, 
by proper pleadings and évidence in support thereof, had proven just 
the State of facts that are noM^ made to appear, would it not hâve 
been the duty of that court to hâve heàrd and decided the question 
thus presented to it, and if, as a resuit, that court had found that a 
certain part of the indebtedness actually incurred by the county to 
the complainants for money borrowéd could be enforced without over- 
stepping the constitutional limitation, would it not hâve been the 
duty of the court to so adjudge? As the complainants, save the 
Orient Company, did not appear in that case, and were not brought 
within the jurisdiction of the state court, the adjudication therein 
does not afEect them, and they are at liberty in this proceeding to 
obtain the relief which would hâve been open to them had they be- 
come parties in fact to the suit in the state court. 

Leaving out of considération the parties who are bound by the 
adjudication in the state court, the question is, what sum can the 
county be held liable for to the complainants and other holders of ita 
bonds, without overstepping the constitutional limit? As already 
stated, the conclusion reached is that, under the facts proven in this 
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case, tlie county can be held bound in the sum of $29,636.75 as of the 
date of May 1, 1885, without infringing upon the constitutional in- 
hibition. It is a matter of no moment to the county how this sum 
is distributed or divided among the complainants and interveners. 
If, by reason of the adjudication in the state court, it be true that any 
one or more of the parties are precluded from sharing in the sum 
found due, that ought not to affect the amount for which the county 
is held liable, so long as the claims of those not parties to the suit in 
the state court exceed in amount the sum adjudged against the coun- 
ty. The record shows that the Orient Company bas been Joined as a 
party complainant, and the bill proceeds upon the theory that equity 
requires that ail the parties who advanced their money upon the faith 
of the promises of the county should share ratably in the saltage 
from the wreck, and it is not now perceived that the county défendant 
has the right to object to such équitable division, in case it be agreed 
to by the creditors. If the only parties seeking relief in this case 
against the county were the Orient Insurance Company and Greorge B. 
Provost, it would clearly be the duty of this court to give fuU force 
to the decree of the state court, and to hold them barred from en- 
forcing their claims against the county, because of the effect of the 
decree in that case; and it is equally the duty of the court to protect 
the county from any increased liability, based upon the claims of 
thèse parties, over and above the amount which would be adjudged 
against it if thèse claims were eliminated from considération. But, 
as already said, the amount for which the county can be held liable 
dépends upon the question of the amount of liability it could incur 
at the date of the issuance of the bonds, and, that amount being found 
to be the sum of |29,636.75, it is immaterial to the county how this 
amount is divided among the bondholders. 

The conclusion reached is that the county, through the refunding 
opérations carried on by its agent, B. L. Richards, incurred an en- 
forceable indebtedness to the amount of $29,636.75, Avhich it bOund 
itself to repay in 20 years from May 1, 1885, with interest thereon at 
6 per cent, per annum, payable semiannually, and, as évidence thereof, 
it executed the bonds and coupons issued under date of May 1, 1885 ; 
that the complainants are entitled to a decree adjudging the lia- 
bility of the county as above stated; that, for the protection of the 
défendant county, the bondholders will be required to deposit with 
the clerk of this court, within 60 days from the entry of the decree, 
the bonds held by them, and the clerk will then enter upon the face 
of the bond and coupons not yet due a récital showing the amount for 
which the same are adjudged to be valid; that the county be adjudged 
to pay the semiannual interest that has matured, and remains unpaid, 
for the period of 10 years next preceding the bringing of this suit, 
upon the amount of $29,636.75, for which the county is held liable; 
and that complainants bave judgment for costs. 
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CORNELL T. ,<ÏREENi 
(Circuit Court oî ÀppeaJ^,! Sëreùtto Circuit. Julie 6, 1899.) 

No. 514.' ' ; ' , 

1. FoRECLOsnHB— Pabties. ; 

A foréclosure bill was brought agàthst the widow of the mortgagor and 
his ehildren, andagainst "T., B. & C, ajlof wliom are resideats of * * *, 
and guardlansof aaid minor children, the said T. belng also one of the 
èxecutors of the last will of" the mortgagor, and others, "ail of whlch per- 
sons and corporations are made defendahts heréin." The bill also averred 
a conveyance from the mortgagor to'Waid T., and that "the above-named 
parties, against whom the bill is broughti hâve, or elaim to hâve, some in- 
terest in the premises * • * by mprtgsge, judgmentj conveyance, or 
otherwise," and that each and ail the défendants haye neglected to pay the 
debt, Held, that T. vpas made à party in his individual capacity, even 
though the prayer for process Ûid not contain the names of ail the défend- 
ants, as required by the equityrules. 

S. Pboobss— Service. • ! . 

The subpœna in a foréclosure suit was diïected, among others, to "T., 
B. & C, guardian, etc., & T., executor, etc.," and reclted, "We command 
you, and every one of yoù, to appear," ànd "the above-named défendants 
are notified that unless they, and ettch of thenl, shall enter thelr appear- 
anee," etc. The return recited Personal service "upon T. as guardian and 
T. as executor." Edd, that T. was sufflciently served in his individual ca- 
pacity. 

Appeal from the Circuit Court of thé United States for the North- 
ern Division of the Northern District of Illinois. 

This was a suit in equity to redeem from a mortgage which had 
been fdreclosed in a prior suit. The circuit court sustained a de- 
murrer to, and dismissed, the bill (88 Fed. 821), and complainant 
appeals. 

Robert Eae, for appellant. 
C. W. Ogden, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

PER CUEIAM. The primary and a controlling question in this 
case is whether William F. Tucker was party to the decree of foré- 
closure under which the appellee claims title to the lands in con- 
troversy, and upon that question we are content to quote the opin- 
ion delivered below: 

"SHOWALTER, Circuit Judge. On November 27, 1875, Mrs. Green exhibited 
in the circuit court of the TJnited States for the Northern district of Illinois 
her bill of complaint for the foréclosure of two mortgages. fos. Sarah H. Gage, 
widow of the mortgagor, and a number of other persons, and a number of cor- 
porations, were made parties défendant. Certain of the défendants answered; 
others wère detaulted. The cause was referred to a master, and a final decree 
of foréclosure was entered on his report on ,Tuly 31, 1876. ,Pursuant to this de- 
cree, a saie was made by the master, and Mrs. Green became the purchaser of 
the mortgaged property on the 7th of Deeember, 187C. She entered into pos- 
session pursuant to her purchase, and has since remained in possession. After- 
wards, and on the 3d of February, 1877, she received the master's deed. 
The bili in the présent ci se was flled July 29, 1896. Prior to the foréclosure 
above mentioned, and in Deeember, 1874, George W. Gage, the original mort- 
gagor, his wife, Mrs. Sarah II. Gage, joining him in the conveyance, had 
alienated the property, subject to the two mortgages to one William F. Tuciier. 
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Tucker afterwards died, and long ajfter the foreclosure the heirs of Tucker con- 
veyed to this complainant, Odmell. The présent bill Is tov rédemption. The 
fundamental claim is that the interest of Tuclier was net eut ofE by the fore- 
closure mentioned. It is said that, on a proper construction of the bill of com- 
plaint in that case, Tuclier was not a party défendant; and, again, assuming 
him to hâve been a party défendant, that he dld not appear, and was not served 
wlth process. The foreclosure bill reads in part as foUows: 'Your oratrix, 
Hetty H. R. Green, who is a résident of Bellows Falls, In the state of Vermont, 
and a citizen in the said last-named state, brings this, her bill of complaint 
against Sarah H. Gage, a résident of the city of Chicago, Illinois, a citizen of 
the state of Illinois, and the widow of the late George W. Gage, deceased, and 
executrlx of bis last will and testament; Eva Gage, Mary B. Gage, Carrie E. 
S. Gage, Alice Gage, George W. Gage, Jr., and David A. Gage, chlldren of sai& 
George W. Gage, deceased, each of said children being now résidents of said 
City of Chicago, and citizens of the state of Illinois, the said two last-namea 
children, George W. Gage, Jr., and David A. Gage, being minors; William 
F. Tucker, Joseph K. Barry, and John W. Clapp, ail of whom are résidents 
of the county of Cook, state of Illinois, and citizens of said last-named state, 
and guardians of said minor children, the said William F. Tucker being also 
one of the executors of the said last will and testament of said George W. Gage, 
deceased; Louis L. Coburn, a résident of Chicago, and citizen of the state of 
Illinois [hère foUow the names of a large number of other persons and of a 
number of corporations], — ail of which persons and corporations before named 
are made défendants herein.' In a subséquent portion of the bill the convey- 
ance from Gage and wlfe of December 18, 1874, to said Tucker, of ail the 
mortgaged premises for the considération of .^24,000, subject to the two mort- 
gages, is averred. It is then set forth 'that said above-named parties against 
whom this bill of complaint is brought bave, or claim to bave, some interest In 
said premises described in said trust deed by mortgage, judgment, conveyance, 
or otherwise' ; and, afterwards, that Gage and his executors, 'and each and ail 
of them, and ail of said défendants, hâve hitherto wholly failed and neglected, 
and still do neglect, to pay' the debt. The prayer for process is, 'May it please 
your honors to grânt to your oratrix a writ of summons issued out of and under 
the seal of this honorable court, according to the rules of practice of said court, 
dlrected to the said Sarah H. Gage and the other défendants hereinbefore 
named, çommanding them, and each of them,' etc. 

"It seems to me very clear that Willialn F. Tucker is made a party défendant 
on the face of this bill. Complainant says she 'brings this, her bill of complaint, 
against * * * William F. Tucker, Joseph K. Barry, and John W. Clapp, 
aU of whom are résidents of the county of Cook, state of Illinois, and citizens 
of said last-named slate, and guardians of said minor children, the said William 
B\ Tucker being also one of the executors of the said last will and testament 
of said George W. Gage, deceased, '*♦''■ ail of which persons * * * 
are made défendants herein:' If the question were whether or not Tucker, 
in hig character as guardian of the minor children, was made a party, some 
crlticism might be made on the phraseology of the bill, but it seems to me 
to be beyond contre versy that Tucker hiniself is named and described as one 
of the persons against whom the bill is brought. The two minor children were 
themselves made parties to the foreclosure bill. Summons was Issued against 
them and served on them, and a guardian ad lltem, appointed by the court, 
appeared and answered in their behalf. It is predicated of William F. Tucker 
that he was a résident of the county of Cook, in the state of Illinois, that he 
was a citizen of said state, and that he was one of the guardians of the two 
minor children. It is also said of him : that he was one of the executors of the 
last will and testament of said George W. Gage. Tt is also stated in the bill 
that Tucker himself was the owner of the equity of rédemption, to eut ofE which 
was the very purpose of the bill, and, as one of the persons named in the list 
of those who were sued, he was expressly made a défendant. There is no rea- 
son for saying that William F. Tucker, merely In his character as guardian, 
or merely in his character as executor, was made a défendant, and that he was 
not personally a défendant. 

"The prayer for process in this bill does not contain the names of ail the de- 
fendants mentioned in the introductory part of the bill, as required by equity 
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rule 23, but, for the purposes of the preseiit .controversy, that raie can only be 
treated gs a formallty. Thé prayer for process indicates with as mucb distlnct- 
ness agaliist whom the subpœnà Is to Issue as though the name of each particu- 
lar, défendant, as well as the name of Mrs. Sarah H. Gage, had been repeated 
in fhat part of the blU. I see no reason, on account of this formai defect, for 
iinpeaçhjng the decreé, or for holding that Tiicker was not personally a party. 

"Thè subpœna in the case reads in part as foUows: 'The United States of 
America to Sarah H. Gage, widow of the la te George W. Gage, deceased, and 
executor of his will; Eva Gage, Mary B. Gage, Carrie B. S. Gage, Alice Gage, 
George W. Gage, .Tr., and David A. Gage, chlldren of said George W. Gage, 
deceased; William F. Tucker; Joseph K. Barry; and John W. Olapp, guardian,' 
etc.; 'and William F. Tucker, execîutor,' etc.; 'Louis L. Coburn, executor,' 
etc.; 'David A. Gage;' and so on, namlng the other défendants and corporations, 
—'Greeting: We command you, and every of you, that you appear before the 
<udges of our circuit court,' etc. Then, after the signature of the clerk, cornes 
the mémorandum: 'The above-riàmed défendants are notifled that unless they, 
and each of them, shall enter their appearance in the clerk's office of said 
court at Chicago, aforesald, on or bei'ore the date to which the above writ is 
returnable, the complainant's bill will be taken agalnst them as confessed, and 
a decree entered accordingly. William H. Bradley, Clerk.' The marshal states 
in his return Indorsed on this writ: 'I hâve served the annexed writ by per- 
sonally deliverlng a true and correct copy thereof to each of the f ollowing named 
défendants on the day set opposite their names: Upon William F. Milligan, 
Monroe Heath, Bradford Hancock, * * * Julius Whlte, and William F. 
Tucker, as executor, on the 8th day of December, A. D. 1875,' etc. It will be 
seen on the face of this subpœna that William F. Tucker is named therein as 
a défendant. The word 'guardian' follows the name 'John W. Clapp.' On the 
face of the subpœna William F. Tucker Is not mentioned as tli-'i guardian of 
any person, but he is named as an executor. It is stated in the return that 
the marshal served this writ by personally deliverlng a true and correct copy 
thereof to William F. Tucker on the 8th day of December, 1875. The récital by 
the marshal as to the character in which William F. Tucker was served is 
an immaterial matter. The copy of the writ placed in Tucker's hands gave 
him the information, namely, that he must corne into the court, and make what- 
ever défense he had to the bill. One copy was as eiHcacious for the purpose of 
Informing Mr. Tucker that he had been sued as a dozen would hâve been. 
He saw on the face of the subppena that he was expected to answer personally, 
and that he was expected to answer also as executor of Gteorge W. Gage. My 
conclusion is that Mr. Tucker was served with process; that the jurisdiction 
over him personally was complète. It would follow from this that the Interest 
of Mr. Tucker in the la7id was eut ofC by the decree in the old foreclosure suit" 

It was conceded at the hearing that the lands were properly de- 
scribed in the master's dêed of conveyance, and that the supposed 
mistake is in the recorded copy. The decree below is aflSrmed. 
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(Circuit Court of Appeals, Sixth Circuit. July 5, 1899.) 

No. 672. 

Landlobd and Tenant — Lbasb op Railhoad — Ltability of Lessob i-ob 
Rebuilding. 

At common law, in the absence of express covenant in a lease, the lessor 
Is not bound to make repairs, additions, or improvements to the leased 
property, or to rebulld structures thereon whlch hâve become nnflt for use, 
nor is there any Implied covenant that the property is fit for 'the purpose 
for which it is leased. The fact that the demised property is a railroad 
does not afCect the application of those prineiples. 
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2. Railroads— Receiver for Lesbee— Right to Charge Lessor for Improvb 

MENTS. 

A receiver was appolnted at the suit of creditors and stockliolders foi 
the property of a railroad company whose only interest in the road It 
opérâtes was a leasehold for a term of years. The lessor was not made a 
party to the suit, or sought to be affected in any way thereby. Héld, that 
the principles upon which courts authorize expenditures by receivers of 
railroads In f oreclosure sults. for improvements necessary to keep the road 
in good condition, in the interests of both the public and the parties con- 
cerned, and to charge the cost thereof as a lien on the property superior 
to the paortgage and other vested liens, did not authorize a court in such 
case to charge the cost of bridges rebuilt by the receiver under order of the 
court upou the lessor's Interest in the property, where the lease gave the 
lessee no right to make such improvements at the lessor's expense. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

Under the authority of statutes duly enacted by the législature of the state 
of Ohlo, beginning in the year 1869, the city of Cincinnati constructed, and 
bas since that time owned, a line of railway known as the Cincinnati Southern 
Railway, extending from the city of Cincinnati, through the state of Kentucky, 
to the city of Chattanooga, Tenn., a distance of 336 miles. The line of rail- 
way was built and bas been controlled and managed by the city, through a 
board, caJled the "Trustées of the Cincinnati Southern Railway." The city acts 
and may sue, and is subject to suit, through the trustées of the Cincinnati 
Southern Kailway. 'Wliile the législation authorizes the city to establish and 
own the railway, It was evidently not contemplated in the entire législation 
upon the subject that the city should ever itself actually operate the line of 
railway, or become a common carrier. The proposition that the city should 
sell or lease the railway when constructed is one which runs through and is 
implled in ail the législation. The railroad was so far completed July 1, 1880, 
as to permit the passage of cars from one terminus to the other, although it 
was then in an uncompleted condition for practical purposes. Pursuant to 
spécifie législative authority, the trustées, after advertising for bids or pro- 
posais for a lease of the railway, accepted a bid on behalf of the Cincinnati, 
New Orléans & Texas Pacific Railway Company, a corporation duly organized 
under the laws of Ohio, and subsequently, on October 11, 1881, the trustées, 
with the approval of the trustées of the sinking fund of Cincinnati, executed 
a lease of the railway to the company just named for a term of 25 years, the 
lessee agreeing to pay the lessor an annual rental beginning at the sum of 
$800,000, and increasing at perlods of flve years. Possession of the railroad 
was Immediately given, and it was operated by the lessee until March 8, 1893, 
when a gênerai creditors' bill was filed in the circuit court of the United 
States for the Southern district of Ohlo, at Cincinnati, on behalf of ail cred- 
itors and stockholders of the lessee company, and against the lessee company 
alone. The objects and purposes of the blU, as stated in its own language, 
were: "That for the purpose of enforcing the rights and equities of the cred- 
itors of said company, as well as of protecting the rights, interests, and prop- 
erty of said company, and to secure, so far as possible, the performance of the 
duties which said company owes to the public as a common carrier, as well as 
to préserve the unity of the business and property of the said railway company 
as the same has been maintained and operated since the year 1881, and of 
preventing disniption thereof by separatè exécutions, attachments, or séques- 
trations, and of preventing the loss and forfeiture of its leasehold and other 
property by reason of its ifailure to pay the rental reserved thereon, as afore- 
sald, this court forthwith appoint a receiver of ail and singular the property, 
rights, assets, and franchises of every nature, and wherever situated, held, 
owned, or controlled by said company, together with ail leasehold rights and 
contracts, with full authority to manage and operate the same under direction 
of thé court; and that ail of the offlcers, managers, superintendents, agents, 
and employés of the said company be required forthwith to deliver up to such 
receiver the possession of ail and singular each and every part of the said 
property, wherever situated, and also ail books of account, vouchers, and papers 
95 F.— 22 
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\a any Way relating to its busineSé 6r the opération of its saîd rallway, and 
for an Injunction restraining each and every pf the offlcers, directors, man- 
agers, snperîntendents, agents, and employés of the sald company from in 
any wày interfering witli the posséssioii'and eontrol of such receiver over said 
property. That at such time as may' he found just and proper the property 
of said Company may be ordered to be sold, and the proceeds be distributed 
among those entitled thereto; aûd that your orator may hâve such other and 
f urther relief aS to the court may seem proper, and as may be necessary to 
fuUy protect and enforce the rights and equitles of your orator and of ail other 
credl tors ahd stockholders of sald Company." 

On the same day S. M. Felton was July appointed managing receiver under 
the bill, with the powers usually given to a receiver of such property, Includlng 
the power to operate the railroad. wliîch he has continued to do to this time. 
In the year 1896, the receiver, by pétition- vn proper form, applied to the court 
for authority to take do\vn and rebuild certain Iron bridges on account of the 
détective original construction theréof, as stated in the pétition. It was stated 
that said bridges were origlnally so Imperfectly construeted as not to pos- 
sess the «trength and capacity requlred for locomotives and cars of the weight 
necessary to be used on the road and Connecting roads, and in gênerai use 
throughout the United States. By order of the court, authority was given the 
receiver to construet spans of bridge worli over the Ohio and Oumberland rivers, 
with one span over the Louisville & Nashville Railroad, which was done at a 
total expense of $113,069.30. In the order by which the receiver was autbor- 
ized to construet thèse bridges and suJjstitute them for the.old qnes the ques- 
tion whether the lessee or lessor was chargeable with th^ expense wag expressly 
reserved. The receiver having expended the sum authorized in taklng down 
the old bridges and substituting bridges of proper strength to suit the needs of 
modem freight trafiic, the dépendent bill, in which the litigatlon now before 
us had its origin, was filed by authority of the court. The clty of Cincinnati 
and the trustées of the Cincinnati Southern Kailway were made parties de- 
fendant to, this bill, and by order. subsequently made in the eatise ail creditors 
of the lessee company were allowed to be heard by counsel. The object of 
the bill was to secure a construction of the lease. The receiver's contention 
is that the expense of this reconstruction of the, bridges and other like con- 
struction, . vhlch the bill shows would, be necessary in the future, should be 
charged to the city, and that he should be aÙowed to wlthhold from tlifc rental 
the amount already expended and which might hereafter be expended for like 
parposes. The covenants in the instrument of démise which afflect more 
directly the question presented for deçisioi). are found in claiis^s 5 and 6, which 
;ire in thèse vyprds: : ; , . 

Clause 5: "Ànd the party of the second paît, ftirther covenants and agrées 
with the party of the first part that said party of the second part will, when- 
ever needed, do ail repairs, replacements, and reuewals on the sald Une of 
rallway and its appendages, includlng the illne of telegraph between the ter- 
mini, and wili maintain, préserve, and keep the same, and every- part thereof, 
in thorough repair, working; order, afld condition, and at the end of this lease 
will deliver and surrender the; same, with ail additions. tO; and improvements 
thereon, in such thorough repalr, workiiig order, and condition in ■vvhich they 
are reqiured to be put and bept by this lease; and such repairs and reuewals 
to be made by the party of the second part shall include, among other things, 
the arching, with brick or stpne, of the tunnels now lined with timber, orun- 
tlmbered tunnels, which require arehing; the fiUing of ail wooden trestleworks 
requiring to be flUed, and replaelng ail other, wooden trestleworks and bridges 
with permanent structures of stone and iron; the constructioUj of not less than 
twenty-flve miles : of additional side tçacks. and switches, andthç thorough bal- 
lasting of the entire road, a suitable block-slgnal equipment, and; ail necessary 
station hoHses, platforms, cattle pens, tool houses, fenclng, and other similar 
Works; and shall be such that upon the surrender of the premises upon the 
termination of this lease thç entire Une of rallway shaU be complète in ail 
respects, and in the condition of a first-elass single-track railroad, with the 
rails of the main track of the most approved form, and of steel, or the most 
approved material, and of not less weight than sixty pounds to the yard, and 
throughout the entire Une of road in a safe condition for the rapid and smooth 
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movetnfiit of passenger trains, and the regiilar transaction of tlie freight busi- 
ness of the road." 

Clause 6: "And the party of the second part further covenants and agrées 
with the party of the flrst part that the said party of the second part will pro- 
Tlde and keep the said line of railway supplied with roUing stocU and equip- 
ment so that the business of the same shall be preserved, encouraged, and de- 
veloped,. and that the same shall at ail tlmes be donc with safety and expédi- 
tion, and the publie accommodated In respect thereto with ail practicable con- 
veniences and facilities, and that ail future growth of such business, as the 
same may arisé or be reasonably antlcipated, shall be fuUy provided for and 
secured, and that ail reasonable efforts shall be used to malntaln, develop, and 
liicrease the business of said line of railway; and, further, that it wlU pay and 
save harmless the party of the first part from the payment of any costs, ex- 
penses, claims, liabilltles, damages, and demands whatsoever arising out of 
the possession, control, management, and opération of said line of railway and 
its appendages, or any part thereof, the said party of the second part tailng 
upon itself the same duties, liablllties, and obligations in respect thereto as if 
It had become the owner thereof, and doing every act and thing that may by 
law be required of or be obllgatory upon the lessee or said party of the first 
part, its suceessors or assigns; and that in the opération of said railway the 
said lessee will not discrlminate against the cltizens of Cincinnati in carrying 
freight or passengers on said line of railway, nor against freight or passengers 
from other railroads terminating in eald city, and will charge and receive only 
the same, and no more, for the same services in transporting to and from said 
city freight and passengers going to and coming from one of said roads, that 
It charges and recelves from those going to and coming from any other of said 
roads." 

The city and the trustées demurred to the blU— Flrst, on the ground that the 
recel ver had no capaeity to sue; and, second, on the ground that the blll stated 
no ground for relief against the lessor. The lease itself was, by proper référ- 
ence, made a part of the bill, and the second question raised by the demurrer 
was whether the lessor was liable for the sum expended In rebuilding the Iron 
bridges. The hearing on blll and demurrer resulted in a decree sustainlng the 
demurrer and dismissing the blll, from whlch the receiver appealed, and assigns 
error. 

Lawrence Maxwell, Jr., and Edward Colston, for appellant. 
W. T. Porter and J. R. Sayler, for appellees sinking fund trus- 
tées and Wade H. EUis. 

The Assistant Corporation Counsel, for appellee city of Cincinnati. 

Before LURTON, Circuit Judge, and SEVERENS and CLARK, 
District Judges. 

CLARK, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The discussion in this court deals with the case in three several 
aspects, requiring considération of how far the resuit is influenced 
or controlled: First, by common-law principles applicable independ- 
ently of the covenants in the lease; second, by the terras, express 
and implied, in the lease contract; and, third, by équitable prin- 
ciples, which apply in view of the fact that the subject-matter of the 
lease is a railroad, and peculiar, and is operated by appellant as 
the court's receiver for the beneflt of ail parties interested. Thèse 
questions hâve not, of course, been treated as of equal importance in 
their bearing on the case and the principal question. We will con- 
sider thèse points so far as it is deemed necessary. 

The rule in regard to the mutual obligations of lessor and lessee 
is well established by the decided weight of authority. In the ab- 
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sence of express covenant or stipulation to the contrary, the lessor 
is not bound to repair, improve, or make additions, or to allow the 
lessee for repairs made without his authority. In the absence of 
fraud or misrepresentation, the lessee takes the property as he finds 
It, and at his péril, and there is no implied warranty or covenant in 
law on the part of the lessor in this respect. He is under no im- 
plied obligation with regard to the condition of the premises which 
are the subject of the démise, and is not bound to guaranty that the 
conditions will continue during the term. When the premises are 
leased for a spécifie purpoSe, there is no implied covenant that they 
are fit for such purpose, or that they shall remain so. This doc- 
trine, except as modified by statute, is accepted everywhere in this 
country. In Viterbo v. Friedlander, 120 U. S. 707, 7 Sup. Ct. 962, 
the suprême court of the United States had occasion to point out that 
the commpn law and civil law differ in regard to the obligations of 
lessor and lessee in this regard. Mr. Justice Gray, speaking for the 
court, said: 

"But as to the nature and eftect of a lease for years at a certain rent, whlch 
the lessee agrées to pay, and containing no express covenant on the part of the 
lessor, the two Systems aiffp,r materially. The commpn law regards such a 
lease as the grant of an estate for years, whlch the lessee takes a title In, and 
is bound to pay the stlpulated rent for, notwithstanding any injury by flood, 
fire, or external violence, at least unless the injury is such a destruction of the 
land as to amount to an éviction; and by that law the lessor is under no im- 
plied covenant to repair, or eveB that the premises shall be fit for the purpose 
for which they are ^eased. Fowler v. Bott, 6 Mass. C3-, 3 Kent, Comm. 465, 
466; Broom, I^g. Max. (3d Ed.) 213, 214; Doupe v. Genin, 45 N. Y. 119; 
Klngsbury v. Westfall, 61 N. Y. 356; Naumberg v. Young, 44 N. J. Law, 331; 
Bowe V. Hunking, 135 M^ss. 380; Warehouse Co. v. Carr, 5 0. P. Dlv. 507." 

Chancellor Kent states this distinction between the two Systems, 
and the advantage of the Eoman lessee over the English lessee, as 
follovps; 

"The Koman lavr made some compensation to the lessee for the shortness 
of his flve-years lease, for it gave him a claim upon the lessor for reimburse- 
ment for bis reasonable improvements. The landlord was bound to repair, 
and the tenant was discharged from the rent if he was prevented from reaping 
and enjoying the crops by an extraordinary and unavoidable calamlty, as tem- 
pests, tire, or enemies. In thèse respects the Roman lessee had the advantage 
of the English tenant, for, if there be no agreement or statute applicable to 
the case, the English landlord is net bound to repair, or to allow the tenant for 
repairs made without his authority; and the tenant is bound to pay the rent, 
and to repair at his own expense, to avoid the charge of permissive waste." 
4 Kent, Comm. 110, 

"And in modem cases." says the same author, "it has been held that the 
lessee or the assignée of a lease in which the lessee covenanted for himseif 
and his assigns absolutely to repair was bound to repair, notwithstanding the 
buildings were accidentally destroyed by fire. And, if the premises be out of 
repair, the tenant cannot make repairs at the expense of the landlord, or de- 
duct the amount of them out of the rent, unless there be a spécial agreement 
for that purpose between the tenant and his landlord." 3 Kent, Comm. 468. 

So, in Kutter v. Smith, 2 Wall. 491, it was distinctly adjudged 
that the law imposes no obligation upon the landlord to pay the 
tenant for buildings erected on the demised premises. The estab- 
lished doctrine upon the subject in this country and in England is 
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aiso the law in Scotland. Bayne t. Walker, H. L. Cas. 1815, 3 Dow, 
233, 15 Eev. Reports, 53. Nothing decided in Wait v. O'Neil, 47 U. 
S. App. 19, 22 C. C. A. 248, and 76 Fed. 408, qualifies or dénies the 
gênerai rnle. While a railroad differs in form and uses from other 
species of property, generally the subject of lease, the analogy is toc 
close to admit déniai of the application of the gênerai rule in ques- 
tions hetween lessor and lessee. The subject of the lease in ques- 
tion was the roadbed, tracks, stations, and bridges. The law by 
which the rights and obligations of lessor and lessee are determined 
furnishes no foundation for the contention that the lessor is liable 
for the expense of rebuilding the bridges in question or other sim- 
ilar improvements, whether regarded as repairs or as reconstruc- ' 
tion, by which "a new and différent thing" is substituted for the old. 
The law no more imposes an obligation on the lessor to repay the 
tenant the expense of rebuilding than it does the expense of repair- 
ing. In the argument much attention was given by both sides to 
the question whether the rebuilding of the bridges in question is a 
"replacement," within the meaning of the lease contract, the ex- 
pense of which is expressly provided for by covenant. vSo far as we 
flnd it necessary to deal with this question, it may be shortly dis- 
posed of. The contract throughout, so far as it provides for the ex- 
pense of maintaining and operating the road, distinctly places the 
burden of such expense upon the lessee. This is done throughout 
the contract attentively and guardedly, as will sufBciently appear 
in clauses 5 and 6, set ont in full in the statement of the case. It 
is not needful for the purposes of the case, as now presented, that 
we should notice or analyze the provisions of the contract in détail. 
It is suflBcient to say that the contract neither in terms nor by im- 
plication imposes liability on the lessor for an expense of any kind 
incurred by the lessee. Indeed, it is not insisted for the appellant, 
as we understand, that the contract does so. The contention for 
the appellant in this connection is that the bridges rebuilt cannot 
be regarded as "repairs and replacements and renewals," within the 
meaning of clause 5 of the lease, and that it is not, therefore, such 
an expense as is provided for by covenant in the instrument of de- 
mise, but is left uuprovided for and open to question. But, as will 
be seen, we do not find it necessary to deal with the point thus sug- 
gested. It is sufBcient to repeat that there is no basis in the con- 
tract for holding the lessor responsible for such an expense. This 
much is clear, and the case does not require that the décision should 
go further in this particular direction. 

The question remains whether the lessor is chargeable with the 
expenditure in question upon équitable and public grounds within 
the doctrine aiBrmed by the suprême court of the United States in 
a séries of cases for the foreclosure of mortgages of railroad prop- 
erty accompanied with a receivership. It bas been held in those 
cases that the peculiar character of railroad property justified the 
court, when called upon to entertain foreclosure proceedings, in re- 
quiring the payment of certain limited claims for debts created be- 
fore the receivership. And upon the same grounds, and as part of 
the receivership operating expenses, debts were allowed to be created 
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for necessary repairs in the way of impro veinent and ' consti'tietioii, 
when such outlays appeared to be reasonable, and for the beneflt of 
ail parties directly interested. Debts for rentai and necessary equip- 
ment hâve been alloWed as proper operating expenses of the receiv- 
ership. We need not nôw consider in détail the charaeter of claims 
thus allowed, nor distiiiguish between the limited claims allowed, 
which accrued before the receivership, and those vphich were created 
dùriûg the receivership, and constituting receiver's expenses. The 
questions presented in those cases related to priority of payment, 
and to what extent the lien of the mortgage might be displaced by 
. expenditures made during the receivership. The issues in such cases 
weie between mortgagee, mortgagor, and unsecured creditors. Thèse 
cases begin with Fosdick v. Schall, 99 U. S. 238, include Union Trust 
Co. V. Illinois Midland E. Co., 117 U. S. 434, 6 Sup. Ot. 809, and ex- 
tend to Virginia & A. Coal Co. v. Central Eailroad & Banking Co.. 
170 tJ; s. 355, 18 Sup. Ct. 657. The receivership in the case at bar had 
its ôrigin and has been continued on application of creditors of the 
lessee, and not at the instance of the lessor or creditors of the lessor. 
The situation of this case and the question now before us are so dif- 
férent that we are unable to see that those cases hâve any material ap- 
plication. In this casç the question arises between the lessor and 
lessee's receiver, and in relation to the rentai due under the lease 
contract, and is whether the burden of an outlay for reconstruction 
vvork upon the demised property rests upon the lessor or lessee. The 
original creditors' bill in this case was brought in the sole interest 
of the lessee company and its creditors. No party to this litigation 
occupies the position of mortgagor and owner of the property, as in 
the foreclosure cases to which we hâve referred, except the lessee 
Company. The public obligation of maintaining and operating the 
railway rested Upon the lessee company, which, in the litigation, for 
ail praCtjcal purposes, takes the position of the mortgagor and owner 
in cases like Fosdick v. Schall, and subséquent cases of the same 
gênerai class. Herè the only property of the corporation operating 
the railway is the leasehold interest or estate. The appellant was 
not appointed receiver of the property or interests of the lessor. 
Lessor was not a party to the litigation when the receiver was ap- 
pointed, and has not become a party at any stage of the case for 
the purpose of taking any part in furtherance of the original objecta 
of the litigation. The public duty of maintaining the railroad as a 
highway for the purpose of commerce had been assuined by and 
rested upon the lessee company alone. Ail creditors hère concerned 
are creditors, not of the lessor, but of the lessee; and such creditors 
hâve at no time had the right, in any event, to look to the property 
of the lessor for the satisfaction of their debts. The only relation 
which does or has existed between the lessor and the receiver has 
resulted from the fact that the court ordered the receiver to take 
possession of the leasehold property, and pay the rent due under the 
leasé. 

The objects of the suit under which the receivership was created 
and has been continued did not aflect the rights or interests of the 
lessor, but were to ôperate and maintain the railroad, and thereby 
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préserve the leasehold estate, and ânally distribute the proceeds of 
sale, together with any income and profits arising from the opéra- 
tion of tlie railway, to tlie creditors aceording to tlieir priority, and 
tlie surijlus, if any, to the stocliholders in the lessee company. The 
lessor has simply exercised its right to colleet rents due under the 
contract so long as the receiver is in possession of and managing 
and operating the railway. The receiver has not, so far as the rec- 
ord discloses, at any time oflfered to surrender the property and ter- 
minate the lease as to him, and, as we hâve stated, the receivership 
did not hâve its origin at the instance or on the application of the 
lessor, nor has the receivership been maintained at the instance of 
the lessor. Under such circumstances as thèse we do not see upon 
what ground the rental due the lessor is justly subject to any déduc- 
tion on account of an expense incurred by the receiver in the opéra- 
tion of the road, whether in the way of necessary repairs or recon- 
struction and substitution. During the existence of this lease, and 
while the court, through its receiver, keeps the lease in force by pay- 
ment of rent, the public duty, so far as that may be an élément in 
determining the power of the court, was not a burden upon the 
lessor. The lessor is a public corporation, created for political pur- 
poses and for local civil government, with such powers as are es- 
sential to the corporate objects and purposes. It is but an arm 
of the state government. Without spécial législative authority, its 
implied powers are limited to corporate purposes. 

In considering the case we must also bear in mind that rent prop- 
erly due for a railroad used by a receiver under the order of the 
court is a receivership expense, and entitled to preferential payment. 
Brown v. Railroad Co., 35 Fed. 444; Mercantile lYust Co. v. Farmers' 
Loan & Trust Co., 49 U. S. App. 662, 26 C. C. A. 383, and 81 Fed. 254; 
Central Trust Co. v. Continental Tfust Co., 58 U. S. x\pp. 604, 30 
C. C. A. 235, and 86 Fed. 517; Woodruff v. Eailway Co., 93 N. Y. 609. 
In view of thèse and other considérations, not necessary to be stated, 
which distinguish the case at bar from the ordinary case in the well- 
known group of foreclosure cases already mentioned, we conclude 
that those cases are not applicable, and are not authority for ap- 
pellant's contention in this regard. We are clear, as we bave said in 
the opinion, that appellant's contention is not sustained by covenant 
or stipulation in the instrument of démise, nor by any covenant im- 
plied by law. 

Entertaining thèse views, we do not find it necessary to décide 
whether the lessee or its receiver, the appellant, is obliged, under 
the contract of lease, to rebuild thèse bridges, or to do other similar 
reconstruction work. It suificiently disposes of the case to say that 
in the situation disclosed by the record such reconstruction or im- 
provement cannot be made at the exp, nse of the appellee. If the 
receiver, by authority of the court, should offer to surrender the 
leased property, and the city refuse to accept the same, a question 
inight arise not now presented. The suggestion that the receiver 
cannot bring this suit, although under order of the court, can hardly 
be regarded as serious. The practice adopted by the court below is 
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clearly the proper one, and is supported by Woodruff t. Railway Co., 
1)3 N. Y. 610. 

The decree of the circuit caurt was right, and is accordingly af- 
flrmed. 



LANDOK V. BtJLKLEY et al. 

(Circuit Court of Appeals, Second Circuit. May 25, 1899). 

No. 158. 

JUDOMBNTS— CONCLTJSIVENESS. 

Tlie judgment of a state court, adjudicating the rlghts of the parties In 
a certain fund, is a lîar to a subséquent suit in a fédéral court betvveen the 
same parties, relating to the same fund, although the rights asserted in the 
second action are based upon matters which were not, but might hâve 
been, presented to the court and passed upon in the flrst.i 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the circuit court, Southern 
district of New York, which sustained demurrers to a bill in equity. 
The suit involved the disposition of a part of the estate left by 
Daniel B. Fayerweather. 

Edward W. Paige, for appellant. 

John E. Parsons and C. N. Bovee, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PEE CURIAM. The décision of this court in Fayerweather t. 
Ritch (Jan. 5, 1899) 34 O. C. A. 61, 91 Fed. 721, is controlling of 
this appeal. It is sufflcient to quote from the opinion. 

"By whatever process of reasonlng the resuit was reached, it Is plain that, by 
the judgment of the state court, It has been determined that the fund now in 
controversy equltably vested in the various corporations madè legatees by the 
ninth clause of the will, and dld not, as to any part of it, belong to the com- 
plainants; and that détermination was reached in an action between the same 
parties now présent, brought to settle the ultimate rights of each to the fund. 
As the présent suit is brought to détermine the rights of the same parties to 
the same fund, we are unable to doubt that the former judgment is an estoppel, 
and a flnallty, not only as to every matter which was offiered and recelved to 
sustain or defeat the respective clalms of the parties to the fund, but also as to 
any other admissible matter which might hâve been offiered for that purpose," 

The decree of the circuit court is afflrmed, with costs. 

1 For coneluslveness of judgments as between fédéral and state courts, see 
note to Kallroad Co. v. Morgan, 21 O. C. A. 478. 
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BRINKLEY t. LOUISVILLE & N. R. CO. 

(Circuit Court, W. D. Tennessee. June 23, 1899.) 

1. Appbal— Power of Circuit Court to Dbny. 

ïhe allowance of an appeal by a circuit court is not a matter of 
course,- though a proper application therefor is seldom denied; and where 
a suit, as disclosed by the bill, is clearly not within the Jurisdiction of 
that or the appellate court, and bas been dismissed on that ground, and is. 
moreover, so manifestly vexatlous and without légal merit that It is im- 
possible to be maintained in any court, and the court would hâve been 
justifled in striking the bill from its files, an application for an appeal in 
forma pauperis will be denied. 

9 Samk — In Forma Pauperis— Statutb. 

Although it be a proper construction of Act July 20, 1892 (27 Stat. 
252, e. 209), that an appeal may be prosecuted in forma pauperis. the cir- 
cuit court bas authority, under section 4 of that act, to refuse the privi- 
lège to a litigant, if it deems the cause unworthy of a trial, or is satisfled 
that the alleged cause of action is frivolous or malicious. 

On Application for Appeal. 

On the 6th of December, 1898, the plaintiff, deseribing himself as a "résident 
of San Joaquin county, California," flled this biïl, deseribing the railroad 
Company only as "défendant"; thèse descriptions, such as they are, beiug found 
only in the caption. The bill is drawn in four numbered paragraplis, and, 
being brief, will be hère inserted as a part of this statement of the case, to 
speak for itself, as follows: 

"To the Chancellor of the Court of Equity in the United States Circuit Court 

of the Western District of Tennessee. 

"W. A. Brinkley, Résident of San Joaquin County, California, Complainant, T. 

Louisville & Nashville R. R. Co., Défendant. 

"(1) Complainant sues for revival of judgment by verdict of jury rendered 
June 15, 1887, in circuit court of Shelby county, in case known as 'W. A. Brink- 
ley V. Louisville & Nashville R. R. Co.' 

"(2) The facts are as follows: Complainant bought a flrst-class ticket at 
Brownsville to Memphis, Tenn. When he entered the car he was assaulted by 
brakeman of the train at the same time défendant cocked a pistol and pointed 
in his face, thus ordering out of car. Complainant brought suit in justice court 
of Shelby county, which gave Judgment for complainant for the sum of $100. 
Défendant made little or no défense, but appealed to the circuit court of Shelby 
county. Upon trial in the aforesaid court, by written Instrument défendant 
acknowledged and confessed the whole transaction. 

"(3) Défendant then VFarned the .iury, through attorney, against the danger 
to which they would subject their wives and daughters if they recognized com- 
plainant's right by giving verdict according to the law and évidence. Follow- 
ing this instruction, the jury rendered verdict contrary to the évidence in the 
case established by complainant and acknowledged by défendant, as papers In 
the case will show. The spirit of persécution exhibited by défendant against 
complainant, and the efCect of the verdict rendered contrary to the law and 
évidence, resulted in a mental prostration which impaired him for service more 
than thirty days, and enfeebled him more than two years, but he has never 
been sound as before. 

"(4) Complainant's flnancial capacity, after having spent !f300 trying to re- 
dress his wrongs upon said strong corporation in the within-mentioned and 
previous case, compelled him to cease litigation, for want of means, until now. 
Wherefore complainant prays that the aforesaid judgment be set aside, vacated, 
and made void, and that défendant pay to complainant: 
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The amount as adjudged by justice court ? 100 00 

And the interest on same f rom .Tune 15, '87 69 00 

Addltional for assault and breacli of my civil ànd equal rights. .. 675 07 
Fare from Brownsville, Tenn., and return, for three witnesses, 

nine trips 30 60 

Five witness f ets, 36 days 54 00 

For the personal injury 1,200 00 

: ., , -$2,128 67 

—And that a copy of the papers used in the aforesaid trial, Jnne 15, 1887, es- 
peclally the instrument which défendant used in aeknowledging and confessing 
the deed perpetrated upon complainant, that the same be ordered and procured 
for.this testimony in tliis case. Complainant prays further that scire facias 
bé Issùèd upon défendant, allowing ten days to appear and plead, and that de- 
fendant be charged with ail cost in this case. 

"W. A. Brinkley, 122 Dunlap St. 
"Sworn to and subscribed before me 6th December, 1898. 

"W. B. Welsiger, D. O." 

Aj8 originally drawn, the item of ?675.07, "for assault and breach of my civil 
and equal rights,'' was not contained . in the bill of particulars menlioned in 
the prayer of the bill; and, being presented to the clerk, he Informed the 
plaintifC that the court had no jurisdiction of such a suit, and advised him 
against filing it,— among other things, telling him that the amount sued for was 
below i$2,q00. Afterwards, on the 9th of December, 1898, the plalntilï flled an 
anaended bill, as follovys: ' 

"Amendment to Bill. 

"To the Chancellor of the United States Circuit Court for the Western District 
■ of Tennessee. 

"W. A. Brinkley, Complainant, v. Louisville & Nashville R. B. Co., Défendant. 

"Complainant obtained judgment against défendant in justice court for $100. 
Défendant made little or no défense, but appealed to the circuit court, and upon 
trial in same, by wrltten Instrument, acknowledged the guilt of the whole trans- 
action. Wherefore complainant prays for debt as foUows, to wit: 

By judgment of lower court $ 100 00 

Iriterést on same from June 15, '87 69 00 

Additlonal for assault and breach of my civil and equal rights. . 675 07 
For injury to my health, as the resuit of the false judgment and 

the persecuting spirit in the trial in the circuit court 1,200 00 

Fare frotn Brownsville and return, of three witnesses, nine trips 30 60 

36 days for 3 witnesses, $1.50 per diem 54 00 

$2,128 67 

"This amendment pertains to that part of original bill that refers to the 
amount of judgment of the lower court, and the interest pertaining tJiereto, etc. 

"W. A. Brinkley. 
"Sworn to and subscribed before me this 9th day of December, 1898. 

"W. B. Weisiger, D. C." 

On the 14th of December, 1898, a certifled transcript of the proceedings before 
the justice of the peace, and the appeal in the circuit court of Shelby county, 
was filed by the plaintiff, which shows, briefly, the summons of the railroad 
Company before the justice of the peace, which was executed on the 25th of 
July, 1885. The case v?as set for trial, and the plaintiff had judgment on the 
31st day of July, 1885, for $100. It then shows that there was an appeal by 
the railroad company to the circuit court of Shelby county, but nothing else is 
shown by the transcript, except the déposition of one Gividen taken in behalf 
of the défendant. So much of the proceedings in the circuit court as the 
plaintiff chose to file wap evidently copied by the plaintifC himself, and certi- 
fled by the clerk. It iappears, however, from the bill itself, aud subsequently 
otherwise, in the record, that there was a trial in the circuit court before a 
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jury, with a verdict and judgment for the défendant railroad company against 
the plaintifC. The précise date of tliis judgment does not appear, but it was 
probably at the September term, 1885, of the circuit court, to which the appeal 
was taken. 

On the 2d of Jmuary, 1899, the défendant appeared by its solicitor, and 
moved to dismiss this cause for want of jurisdiction, which was doue. Where- 
upon, within due tinie, the plaintiff tiled, on April 1, 1899, his prayer for appeal, 
as follows: 

"To Judge in Equity of the United States Circuit Court. 
"W. A. Brinkley, Memphis, Tenn., Résident of San .Toaquin County, California, 
Complainant, v. Louisville & Nashvllle R. II. Co., Défendant 
(No. 529 R. D.) 
"Prayer for Appeal. 
"Your honorable court dismissed the aforesaid bil! in equity March 10, 1899, 
from which decree, and from ail other decrees made in this court at the présent 
term, your complainant prays an appeal to the next term of the United States 
circuit court of appeals, at Cincinnati, Ohio. Your appellant, being- not a rési- 
dent of the State of Tennessee, and having nothing upon which to give the 
required bond, prays, also, to be allowed to take the pauper's oath. 

"W. A. Brinkley." 

On the 5th of April, 1899, he also fiied what is styled "A Bill of Exceptions," 
and with it présents for flling what he calls "Exhibit A" to the bill of excep- 
tions, and another paper called an "Addenda to the Appeal and Pétition for the 
Same." The bill of exceptions is sworn to before a notary public, and com- 
mences as follows: "Your appellant, W. A. Brinkley, respectfully prays this 
appeal to your honorable court against the above respondent in a bill in equity 
from the United States circuit court, Memphis, Tenn. The ai3i)eal is prayed on 
the foUowing grounds, which shall constitute the bill of exceptions in this case, 
to wit." It is addressed to the "Honorable Judges of the United States Circuit 
Court of Appeals for the Sixth Judicial District, Cincinnati, Ohio." Possibly 
this was intended as an assignment of errors in the appellate court. At ail 
e vents, in numbered paragraphs, like the bill, it states chronologically the 
"history of the case," commencing with the plaintifï's purchase of a flrst-elass 
ticket of the railroad company; giving circumstantially, with intermixture of 
argument and indignant protest against the defendant's conduct in ejecting 
him from the car, a relation of the injurious effects upon the plaintift's légal 
rights, his health, his mental prostration, and the struggles he has made during 
ail thèse years for some redress, including his departure from the state, his 
résidence in California, and his subsaquent return to renew the struggle by this 
proeeeding. It states that he had expended over $300 in trying to redress his 
grievance. It repeats tlie Items of the demand and claim against the company 
as found in the bill, complains that the respondent had used its influence to 
prevent him from obtaining copies of papers in the case for use in this court, 
and of its unfair appeals to tlie jury whieli tried the case, — to race préjudice,— 
and, in a somewhat pathetic manner, embodies the complaints against ail this 
alleged injustice. Corning to the proeeeding hère, the document states that 
as soon as the complainant could, after a recovery of his health in CSilifomia, 
he came to this court, and "prayed a revival of Judgment in the above-named 
cause, with the following results." l'iie document then repeats substantially 
tlie statements of the bill, the plaintiff's trouble about getting summons upon 
the défendant, and the fact that the bill was dismissed for want of jurisdiction. 
It states that the bill was dismissed "because judgment complaiued of was 
rendered by the state court, over which the former had no jurisdiction." It 
tlien, erroneously, or through misapprehension of what was said, states that 
the judge dismissing the bill "instructed your appellant that his only remedy 
was to appeal, which he was at liberty to do." The document tlien very cir- 
cumstantially relates ail the acts and doings of the plaintifC and of the respond- 
ent's attorney, of the clerk, and ail about the issuance of an exécution for the 
costs upon the judgment dismissing the bill, including everything up to the 
order dismissing the bill. It then complains that "the appellant is deprived of 
his lawful and ju.st rights by superior power. sivill. and influence of the respond- 
ent"; stating "that it was beneath the dignity" of tlie respondent to appear in 
the case, and that its attitude in both this court and the state court waa such 
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that it confessed the f acts without defending them, except by an appeal to race 
préjudice, and Its power to -wield same against the plaintiff in a community 
where the sentiment is prévalent, and also making some quotatlons from the 
language of defendant's counsel In the trial before the jiTy, appealing to their 
préjudices, and ghowlng that It has followed thls pollcy of nondefense and 
keeplng him out of court from the commencement. Presumably referrlng to 
the judgment of this court dlsmissing the suit, it says, "It Is not in accordance 
wlth the facts of the case, Is a nullity, and has no sanction in law." It then 
repeats the clalm for the $100 and interest thereon allowed by the justice of 
the peace, and the balance of the $500 prayed for in the original suit, and the 
addltional items of damages and expense set forth in the bill; saying that the 
appellant belleves that the amounts designated are reasonable, équitable, and 
just. Thls document Is thus stated because it really exhibits the plalntltï's 
cause of action, and his theory of it, better than the bill. The "Addenda" 
seems to be unimportant, except as a renewed complalnt that the plaintiff had 
been delayed 90 days in getting his summons executed, that the bill was dis- 
missed for want of jurisdiction before his complaints and motions about the 
summons or subpœna to answer were heard, and a renewed complaint that an 
exécution was issued on the judgment for costs. Exhibit A to the bill of ex- 
ceptions seems to be a transcript raade by the plaintiff hlmself of the papers 
in this case, including the transcript from the circuit court of Shelby county on 
appeal, and the dépositions filed therewlth, which glve a detalled statement of 
the occurrence on the train when the plaintiff was ejected from the first-class 
coach, and eompelled to ride in the coaeh assigned to colored people. Presum- 
ably this transcript has been prepared with a view of savlng costs, and of hav- 
ing it certifled upon appeal. 

W. A. Brinkley, pro se. 

J. P. Houston, for défendant. 

HAMMOND, J. (after stating the facts as above). This is an ap- 
plication for an appeal on the pauper's oath, which ought to be disal- 
lowed, even if the appeal were sought with the usual security by bond. 
But I hâve been very much perplexed to know whether a court or 
judge ever should or can refuse an application for an appeal from a 
iânal ôrder, that being a question which properly belongs to the ap- 
pellate court to détermine. But inasmuch as the applicant has ample 
remedy to apply to another judge, or, it may be, for a mandamus, I 
hâve concluded to deny this appeal upon the ground that the case is 
not only vexations, but is so obviously frivolous, and certainly beyond 
the jurisdiction of the court, original or appellate, that it should not 
be entertained at any stage whatever. Surely the courts hâve in- 
hérent power to protect themselves against the infliction of frivolous 
litigation, acting with ail due regard for the right of the citizen to re- 
sort to them with the utmost freedom for the redress of any grievance, 
real or imaginary. And it seems to me that they are not eompelled 
always to accept every suit offered to be filed or begun, and always to 
allow it to proceed through ail the stages, original and appellate, in 
order that it may be formally determined only at the end whether 
there be a grievance, real or imaginary, that the courts should investi- 
gate, or hâve the jurisdiction to entertain. That is certainly the gên- 
erai rule, and adhérence to it is necessary to protect the citizen 
against the possibility of oppressive déniai of resort to the courts. 
Still, there are limitations, and this power of rejection at the threshold 
is not more liable to abuse than the same rejection at the end of 
the bootless litigation; and there is the remedy of supervision by 
mandamus to compel the court or judge to admit the suit to the 
court. Fost. Fed: Prac. § 401. Perhaps, however, the remedy ol 
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initial rejection would hâve been better placed if this bill in equity 
had been refused a place on the files in the flrst instance, or if a mo- 
tion to strike it f rom the files had been made and granted, rather than 
by a disallowance of a pétition for appeal from the final order dismiss- 
ing it for want of jurisdiction. Yet, if the power to so deal with it 
exists at the beginning, there is no injustice in applying the remedy 
at any stage in the progress of the litigation. As explanatory of the 
existence of such a suit, the condition of the record, and the présent 
necessity for dealing with it in the manner proposed, it is proper to 
state that the plaintiiï is a colored man conducting his own case, with 
whom the court has been more considerate than perhaps it would hâve 
been if counsel had been conducting it for him. Indeed, it seems 
quite inwedible that any lawyer would hâve instituted such a suit, — 
certainly net in form and substance as it appears by this record. Al- 
so, the court has no doubt that the plaintiff feels keenly the wrong 
that was done him by éjection from the railway car in which he was 
riding, and that the hopelessness of the remedy which he seeks by 
this suit is quite incompréhensible to him. It would be plain to any 
lawyer he might consult, and perhaps that is the reason why he is 
without counsel to represent him. He appeared on the flrst day of 
the term, holding a paper which he said was a license from the su- 
prême court of California to practice law, and asked his own admission 
to the bar. With that freedom which obtains hère in admitting to 
the bar ail who hold license, he was enrolled without question. He 
then filed this "bill of equity." The clerk advised him not to file it, 
and foretold to him its inévitable fate; but he persisted, as he has 
done throughout, in not taking any advice, — in not accepting any in- 
formation against his own belief that he had a wrong which he knew 
how to redress, and that he was pursuing a proper remedy. He cer- 
tainly has the right, under the statute, to personally appear and con- 
duct his own suit without the aid of counsel. Rev. St. § 747. He 
seems somewhat acquainted with the forms of légal procédure, but 
perverts them in their application, because he is not at ail familiar 
with the légal principles controlling his supposed rights or remédies, 
or the practice of the court in enforcing them ; the whole proceeding, 
in conséquence, being very crude. But the court, being disposed to 
overlook ail this, has acted with such indulgence as would give effect 
to the statute allowing a litigant to conduct his own case. 

Certainly, in a court of equity, the power always existed to refuse 
to entertain vexations and frivolous bills. Mr. Daniell, in the flrst 
édition of his Chancery Practice (that édition which describes the par- 
ticular practice to which equity rule 90 binds us), states that it is nec- 
essary that a solicitor shall sign, and that he ought to prépare, the 
bill; none being allowed to be filed without such signature. This 
is the guaranty to the court that the bill is not improper to be filed, in 
the essential qualities that it shall not be scandalous, beneath the 
dignity of the court, and the like, and as a preliminary assurance 
against frivolity and vexation. He says that before Sir Thomas 
More's time, when the requirement of the signature of counsel began, 
"It seems the practice was for the bill to be examined by one of the 
masters in chancery, in order that he might consider whether the 
matter contained therein was fltter to be dismissed by original, or re- 
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tained by swbpœna.". 1 Daniell, C5i. Prac. 409; ,Id. 402, 461. If tlie 
bilï bé "beiiéath the Signity oif the court," as whétethe sùbject-matter 
ôf the litigation be under £10, it will not bé éntertâined; and it 
seeins jtbàt "if à blH is broiight for a demand Which, by the rule of 
tli'é court, àannbt be suèd ior, the défendant may either demur 
to it on the grotind thai the plaintiiï's demand, if truè, Is not suffi- 
cient to ground a decree ilpon, or he may (which is the more usual 
course) move to hâve the bill dismissed, as below the dignity of the 
court." Id. 432; Id. (5th Éd.) 312. And see note 1, where the Ameri- 
can cases are cited tp 'tbë point that counsel, before signing the 
bill, must satisfy himsélf "that the bill stated a case in which the 
plaintifl liiight be entitled to relief, set forth with so much regard 
to the esSential rules of pleading, and praying relief in such man- 
neï, a^ to entkle it to the considération of the court." 'Davis v. 
Davis, là N. J. Eq. 180. And this object of thé signature of coun- 
sel is eSpecially set forth in ottr fédéral equity rule 24. If the bill, 
notwithstanding thèse précautions, gets upon the record, a motion 
is proper to strike it from the files, which the court may do of its 
own motion if the signature of counsel is wanting. 1 Daniell, Ch. 
Prac. (5th Ed.) 307, 309; Id. 312; Id. 314, note 5, where it is stated 
that it is a fuildàmental rule in ail bills that they must state a case 
within the appropriate jurisdictioh of the court, and the common and 
familiar rule that in the fédéral courts of equity the diversity of 
citizenship thust appeai" iû the bill is cited in illustration. It bas 
béen especîally ruled that a bill may be ordered to be taken from 
the files if vexations or Ulusory. 1 Daniell, Ch. Prac. (5th Ed.) 399, 
citing Mortlock v. Mortlock, 20 Law T. (N. S.) 773; Seaton v. Grant, 
2 Ch. App. 459, 464; Robson v. Dodds, L. E. 8 Eq. 301; Fisher v. 
London Offices Co. (1870) Wkly. Notes, 113. The trouble hère is 
that the guaranty found in the signature of counsel, against vexations, 
frivolous, and otherwiseunworthy bills, developed, as we see, for 
the very purpose of precautionary assurance against entertaining or 
admitting them at the beginning, has been abrogated by our own 
Revised Statutes, § 747 (Act Sept. 24, 1789, c. 20, § 351 [1 Stat. 92]), 
securing to citizens thé right to "plead and manage their own causes 
personally." See 1 Hoff. Ch. Prac. 97 ; 12 Jur. 313. And, so far as we 
can see, heither by statute nor rule bas there beén any substitute for 
that gTlarànty when the parties do plead and manage their own caus- 
es, unless it be that we may go back, as I am inclined to think we may, 
behind the timé of Sir Thomas More, when signatures of counsel 
were first required, and bave the bills examined by a master in chan- 
cery or the clerk. 1 Daniell, Ch. Prac. 409, supra. At ail events, 
as was remarked by Mr. Justice Griegerich, of the suprême court of 
New York, in the case of Byrne v. Byrne (not yet reported, except 
in the newsjîiapers), where a woman was exercising her right of plead- 
ing and managing her own cause, while "it is her indisputable privi- 
lège to conduct her own case witbout professional assistance, the 
conséquences cannot be visited upon the défendant." 

No case has been found authorizing a court or judge to disallow 
an appeai or to refuse to sign a citation because the suit is frivolous 
or vexations, and should not hâve been allowed a flling at the start ; 
but the principle remains the same as at the beginning, and the 
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reason for rejecting the suit altogether still exista. Tlie judge, in 
allowing the appeal and signing the citation, does not perform a min- 
isterial act, and has some discrétion ; for, unlike a writ of error, the 
appeal is not a matter of course. Fost. Fed. Prac. § 401. This ap- 
pears, on the face, to be an impossible suit and an impossible appeai, 
Bnd why should it not be stricken from the files at one time as well 
as another ? The refusai of the appeal is tantamount to that, and 
the remedy by mandamus for any wrong done is the same. The su- 
prême court protects parties against frivolous appeals from money 
decrees by superadded damages, undèr its rule 23, which indicates 
that they should not be encouraged, at least. Mr. Justice Field, at 
the circuit, refused to allow an appeal and to sign a citation, pro 
forma, where he was satisfied that the case was not subject to appeal, 
saying: 

"We might with equal propiiety sign a citation upon an appeal, under the 
twenty-seoond section of the Judiciary act, -where the matter in dispute Is less 
than the sum or value of two thousand dollais." San Francisco v. U. S., 4 
Sawy. 553, Fed. Cas. No. 12,316, at page 3iG. 

It is true that that. appeal was disallowed because the case was not 
appealable, but that was a matter for the suprême court itself, as 
well as this. The décision shows that the allowance of the appeal 
is not a matter of course, and, if it may be disallowed for one good 
cause, it may be for anothér. Certainly there is danger, in the exer- 
cise of such a power, of usurping. in a sensé, the more appropriate 
authorityof the appellate court, and it should neyer be done except 
in the plainest cases; but if the discrétion or authority to refuse the 
appeal exists, and may in the given case be justifled on fairly sure 
groùnds, there is no more objection to its exercise than to the exer- 
cise of any other power involving discrétion, for surely the right to 
persist obstinately in frivolous and vexations litigation is not an 
absolutely unqualified privilège, and we hâve shown that, at least, 
it is subject to the limitation hère imposed at the original institution 
of the suit. Hère one has only to read the statement of the plain- 
tiff's case, as he makes it, to see how utterly impossible the suit is, 
and how hopeless it seems, to any mind except his own, which is 
probably unbalanced on this particular subject by long reflection on 
the outrage, as he sees it, of compelling him, with a pistol, to sit 
in a particular car, which was disagreeable to him because it was 
the smoker, and not allowing him to use the other car, set apart for 
. white passengers. His "Bill of Exceptions" is unknown to the prac- 
tice of a court of equity. 2 Daniell, Ch. Prac. 1120, and note; Ex 
parte Story, 12 Pet. 338; Johnson v. Harmon, 94 U. S. 372. But it 
is really a relation of his wrongs; an argument for his equal rights, 
and against his exclusion from the car because he is a negro; a 
protest against the violence, insuit, and brutality of his coercion; 
and an appeal to this tribunal against it ail, and against the superior 
influence and power of the "great corporation" which has injured him. 
Evidently it is written to explain his case, to support his bill, and he 
seeks, under the perverted form of a bill of exceptions, to get before 
the court what he should hâve to show by proof, on issue made by 
bill and answer. 

Taking it as an amended bill, and treating the informai case he 
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makes as wéll made, and the piaintifE cannot see that his cause of 
action is forever barred by the final judgment of the state court and 
jury rendered against him 14 years ago; that his only remedy was 
by a writ of error or appeal from that judgment to the suprême court 
of the State, and that, having taken none, he is now without further 
remedy there or elsewhere, certainly after this great lapse of time; 
that the fédéral court has no jurisdiction by "a bill in equity" to 
"revive" the judgment of the justice of the peace for the flOO given 
in his favor, with interest, superadding the items of further damage 
not then claimed, but set ont in his bill; that a fédéral court can 
hâve no jurisdiction at ail to thus interfère with the final judgment of 
a state court; that there is no ground shown for équitable relief; 
or, that his bill does not show, and makes no attempt to show, any di- 
versity of citizenship to give a fédéral court jurisdiction. Ail this 
was kindly explained from the bench at the time of dismissing tho 
bill, but none of it will the plaintifE accept; and, with an admirable 
courage and persistency in the défense of his civU rights, as he under- 
stands them, he proposes to continue the flght, and elaborately pré- 
pares for an appeal, and asks it on the pauper's oath. Apparently, 
he has not the least doubt that he has a good case, and that he will 
win whenever he can be heard by a tribunal that will do him justice; 
but it is none the less frivolous and vexations, and it would be a 
charity to him to deny the appeal, even if he were willing and able to 
pay ail the cost and expense. 

But if the appeal may not be denied on that ground, stiU it properly 
may be denied to him that he shall prolong the struggle as a pauper, 
taking the oath required by the statute in that behalf (Act July 20, 
1892, c. 209; 27 Stat. 252). Becently, in a bankruptcy case, under 
a statute simply granting the privilège to proceed in forma pauperis, 
the court held that under that statute, as always, in ail courts, poor 
persons were not allowed the privilège merely upon a willingness 
to take the oath of poverty; that it was not an unqualifled right, 
even when granted by a statute, seemingly without limitation; and 
that the court might inquire into the facts, and détermine if it were 
a proper case to allow the privilège. In re Collier, 93 Fed. 192. It 
was always the rule of the chancery practice that the privilège of 
suing in forma pauperis would not be allowed unless it should appear 
that the plaintiff had a case that, on the face of it, was one in which 
the redress or relief asked might reagonably be expected; and coun- 
sel assigned must underwrite a certiflcate "that he conceives the plain- ■ 
tiff has just cause to be relieved toucbing the matter of the pétition 
for which he had exhibited his bill." Furthermore, if the suit should 
appear to be frivolou^ or vexations after it had been allowed to be 
flied, the plaintiff was dispaupered and the bill dismissed. The plain- 
tiff was also guilty of contempt for which he might be committed, as 
the pauper might otherwise "be guilty of great oppression"; and "it 
is also laid down in a book of considérable authority that paupers 
bringing vexations suits, being detécted and the court inf ormed there- 
of, they shall not only be dismissed, but punished; and in Tidd's 
Practice it is said that, at law, if a pauper be nonsuited he shall pay 
costs or be whipped, but this punishment does not appear to hâve 
been ever inflicted." 1 Daniell, Ch. Trac. (Ist Ed.) 40-50; Id. 44; 
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Id. (5tli Ed.) 37-44; 7 Jur. 212. There is an interesting and instruc- 
tive article, of récent date, relating to an inquiry into the judicial 
abuse by an English colonial court of allowing suitors to bring op- 
pressive suits, in forma pauperis, "who could well afford to pay." 
There was a royal commission, one of whom was Sir Frederick Pol- 
lock, so well known in our country, and in tbeir report they set out the 
English law on this subject, and say: 

"Courts of justice, by ample expérience, hâve found it needful to take strict 
précaution agaiast the too facile admission of spéculative and vexations claims." 
145 Westm. Rev. (1896) 237, 239; Id. 388. 

This strict precautionary practice, designed to protect défendants 
against the oppression of vexations suits carried on without expense, 
and in our day unpunishable by any penalty, grew up in every court 
under the statute of 11 Hen. Vil. c. 12. Applicable originally only 
to courts of law, but from the first voluntarily followed by ail the 
courts, it was just as unqualified as any of our American statutes 
in granting the privilège that "every poor person or persons which 
hâve or hereafter shall hâve cause of actions against any person or 
persons, within this realm, shall hâve writs and writs original, and 
writs of subpœna according to the nature of their causes, therefor 
nothing paying for the seals of the same, nor for the writing of the 
same writ and writs to be hereafter sued; and the justices shall as- 
sign to the same poor persons counsel learned by their discrétions, 
which shall give their counsels, nothing taking for the same, and shall 
appoint attorneys for the same poor persons, and ail other officers req- 
uisite and necessary to be had for the speed of the said suits to be 
had and made, which shall do their duties without any reward for 
their counsels, help and business in the same," which was granted 
because "the king, our sovereign lord, of his most gracions disposi- 
tion, willeth and intendeth indiffèrent justice tobe held and minis- 
tered according to his common laws to ail his true subjects, as well 
to the poor as rich, which poor subjects be not of ability or power to 
sue according to the laws of tliis land for the redress of wrongs and 
injuries to them daily done, as well concerning their persons and their 
inheritance as other causes." 1 Daniell, Ch. Prac. (Ist Ed.) 41. The 
ancient statute is quoted hère to show that, notwithstanding its im- 
perative commands, the courts at once established by construction 
the essential safeguards against its abuse above mentioned, and which 
are pointed out by the text writers and the cases. Bradford v. Brad- 
ford, 2 Flip. 280, Fed. Cas. No. 1,766; Eov v. Railroad Co., 34 Fed. 
276; In re Collier, 93 Fed. 191; Boyle v. Railroad Co., 63 Fed. 539; 
McDuflee v. Eailroad Co., 82 Fed. 865 ; Columb v. Manufacturlng Co., 
76 Fed. 198; Wickelman v. A. B. Dick Co., 29 C. C. A. 436, 85 Fed. 
851; Whelan v. Railroad Co., 86 Fed. 219; Desty, Fed. Proc. (9th Ed.) 
§ 335 et seq. From thèse authorities it will be seen what is meant 
by our fédéral statute of 1892 when it says that the court may assign 
counsel "if it deems the cause worthy of a trial," and when it directs 
that it shall dismiss the cause "if the court be satisfied that the 
alleged cause of action is frivolous or malicious." Act July 20, 1892, 
c. 209, § 4 (27 Stat. 252); Whelan v. Railroad Co., supra. Counsel 
might hâve been assigned in this case if the plaintiff, exercising his 
95 P.— 23 
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Btatutory right to plead and manage his own cause personally, had 
not also taken care to indicate that he was himself a lawyer capable 
of managing it professionally. 

It has been ruled in the Fifth circuit that Act July 20, 1892, o. 
209 (27 Stat. 252), above mentioned, does not authorize an appeal 
in forma pauperis, but only applies to the court of original juris- 
diction. The Presto, 93 Fed. 522. It was ruled otherwise in the 
First circuit. Cîolumb v. Manufacturing Co., 76 Fed. 198. And 
the question has been pretermitted in the Second circuit. Wick- 
ehnan t. A. B. Dick Oo., 29 0. 0. A. 436, 85 Fed. 851. I am not 
aware of any case where the statute has been construed upon this 
point by the suprême court or the court of appeals in this circuit, 
but it has been ruled to apply to writs of error and appeals by a 
judgment at the circuit, and it is a fact that the practice of the cir- 
cuit court of appeals is to entertain a resort to that tribunal in 
forma pauperis. FuUer v. Montagne, 53 Fed. 206. The same question 
arose under the ancient statute àbovè quoted. In Taylor v. Bouchier, 
2 Dickens, 504, it is stated by Mr. Dickens to hâve been decided that 
a pauper could not appeal, and that the proposition was assented to 
by the bar; but in Bland v. Lamb, 2 Jac. & W. 402, Lord Eldon 
said that it was a yery singular proposition, and that he could not see 
why, because a party was poor, the court should not set itself right, 
and he madé an order that the appellant should be at liberty to pros- 
ecute the appeal in forma pauperis. See Fitton v. Macclesfield, 1 
Vern. 263; 1 Daniell, CJh. Prac. (Ist Ed.) 43, 44; Id. (5th Ed.) 40, 
citing, also, Bolton v. Gardner, 3 Paige, 273. But where he has not 
already been àdmitted as a pauper the order admitting him can only 
be made in the court of appeal, and the ordinary certiflçate of coun- 
sel is not sufScient, but it must be stated that there are spécial and 
strong grounds for the appeal. 1 Daniell, Ch. Prac. (5th Ed.) 40; 
2 Daniell, Ch. Prac. (5th Ed.) 1482; Drennan v. Andrew, 1 Oh. App. 
300, and note; Seton, 1271; Clarke v. Wyburn, 12 Jur. 167; Heaps 
T. Gommissioners, Id. 167, note; Bradberry v. Brooke, 25 Law J. 
Ch. 576, 4 Wkly. Eep. 699; Crouch v. Waller, 4 De Gex & J. 43, 5 
Jur. (N. S.) 326; Grimwood v. Shave, 5 Wkly. Eep. 482. And see 
Philips V. Éudle, 1 Yerg. 121, where the old English statute and cases 
are considered and foUowed in the construction of the Tennessee 
statute. Andrews v. Page, 2 Heisk. 634. 

On the whole, I hâve concluded not to allow the appeal or sign 
the citation in this cause, where the plaintifP, however naturally or 
justifiably cherishing resentment for 14 years, is seeking the "re- 
vival" of a now impossible litigation. I hâve been thus careful in 
reaching this conclusion, not only to satisfy my own judicial con- 
science that no substantial right is denied him, but because the plain- 
tiff, once a minister and now a lawyer, seemingly is acting in a sin- 
cère belief that he is engaged in vindicating himself and his race 
in this matter, and because he bitterly complains, in the documents 
he files, of race préjudice on the part of the courts and juries in 
denyitg him redress. Since the transaction of which he complains, 
it has been authoritatively settled, whether rightly or wrongly, that 
the guarant 'of egual rights does not prohibit a séparation of the 
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races on railway trains by assigning to each separate cars. Plessy 
V. Ferguson, 163 U. S. 537, 16 Sup. Ct. 1138; Logwood v. Eailroad 
Co., 23 Fed. 318; Railroad Co. v. Wells, 85 Tenn. 613, 4 S. W. 5; 
Louisville, N. 0. & T. R. Co. v. Mississippi. 133 U. S. 587, 10 Sup. 
Ct. 348; Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18. And wliat- 
every injury the plaintiff received in the manner of his éjection, by 
the use of violence, or in tlie matter of it, by the déniai of equal accom- 
modations with the white passengers traveling on "ârst-class tickets," 
is now past any possible redress by this suit His refusai to accept 
this resuit gives him no uew right, and the déniai of this appeal does 
him no injustice. It would be an injustice to the oflficers of the 
court to compel them to work for him without compensation, on 
his taking the pauper's oath, merely to gratify his obstinate ambi- 
tion to try the case he thinks he makes, but does not, in the appel- 
late courts. It may be impossible to convinoe him that no injustice 
is done on this occasion, through race préjudice, but it is possible 
that others interested in sympathy with him may be convinced. Ap- 
plication denied. 



BANK OF TOPEKA v. EATON et al. 

(Circuit Court, D. Massachusetts. June 29, 1899.) 

No. 628. 

1. CoNTRAOTS— Construction— Effect of Statdtb. 

Gen. St. Kan. 18S0, par. 1098, providins that ail contracts which by the 
common law are Joint only shall be construed to be joint and severnl, re- 
lates to the legral elïect of contracta, and therefore to the right, and not 
merely to the remedy, and affecta ail such contracta made In the state and 
with référence to its laws, though sued on In auother jurisdlctlon. 

On Pleas in Abatement. 

George A. Sanderson, for plaintiiï. 

Henry Wheeler and Chas. K. Cobb, for défendants. 

PUTNAM, Circuit Judge. Tliis is an action of contract brought 
by a Kansas corporation against sundry members of what is com- 
monly known as "a voluntary joint-stock association," organized in 
Massachusetts under a so-called "trust deed," tlie détails of which need 
not be set out. The défendants in the action are very numerous, and 
some of them hâve pleaded in abatement, setting out the names of 
other members of tlie same association who are alleged to be liable 
jointly with the défendants, and who onght, therefore, to be joined in 
the action. To the pleas the plaintifif flled replications, alleging, 
among other things, that the promise sued on is joint and several. The 
case was submitted to the court on an agreed statement of facts, with 
an agreement, under the statute, waiviug a jury, to neither of which 
need there be made any further référence. At common law, the state 
of the pleadings would be fatal to the plaintiff, because, by the common 
law, it is wcU settled that, in the case of a joint and several promise, 
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ail the promisors must be made défendants, or only one of them; so 
that, inasmuch as several persons are made défendants in the action, a 
replication of a joint and several promise would not avail tlie plaintiff. 
It sèeks to meet the difficulty existing at common law by the use of 
statutes of Kansas and of Massachusetts. The Kansas statute is now 
found in the General Statutes of 1889, pars. 1098, 1101, as foUows: 

"1098. Ail contracts whlch, by the common law, are joint only, shall be con- 
strued to be joint and several." 

"1101. In ail cases of joint obligations and joint assumptions of co-partners 
or others, suits may be brought and prosecuted against any one. or more of 
those who are so liable." 

The Massachusetts statute is found in the Publie Statutes of 1882, 
c. 167, § 4, as f ollows : 

"Persons severally liable upon contracts in writing, inclùding ail parties to 
bills of exchange and promlssory notes, may ail or any of them be joined in 
the same action." 

Paragraph 1098 of the General Statutes of Kansas clearly relates 
to the right, and paragraph 1101, in view of its connection with 1098, 
clearly relates to the remedy, although, except for 1098, it might per- 
haps be more broadly construed. Of course, therefore, the latter para- 
graph can hâve no effect in this jurisdiction, and paragraph 1098 is the 
only one which we need consider. There is sufiicient in this record 
to show on its face that the contract in suit was executed in Kansas, 
and in view of its laws, so that its légal effect is to be determined ac- 
cording to those laws. The défendants, however, màintain that para- 
graph 1098 relates only to the remedy, and they seek to support this 
proposition by referring to the fact that, at common law, the non- 
joinder of ail joint promisors cannot be taken advantage of under the 
gênerai issue, and must be pleaded in abatement. This, however, is 
offset by the further rule of the common law that, if the fact that there 
are other promisors not joined in the suit appears on the face of the 
plaintiff's pleadings, this may be taken advantage of, although not 
pleaded in abatement. Ail thèse incidental matters of pleading, how- 
ever, are too remote in their conséquences to overcome the clear 
proposition that whether or not a contract is joint or joint and several 
relates to its légal effect, and is therefore a matter touching the right, 
and not merely the remedy. Therefore we must hold that this con- 
tract was made under such circumstances as to be controUed with 
référence to its légal effect by the Kansas statute cited. It is of no 
conséquence in this connection whether or not contracting sharehold- 
ers in a joint-stock association are to be regarded as partners or mere- 
ly as joint promisors, because it has been directly held in Kansas, in 
Williams v. Muthersbaugh, 29 Kan. 730, and in Dunn v. Jaffray, 36 
Kan. 408, 13 Pac. 781, that the Kansas statutory provision relied on 
by the plaintiff includes partnership obligations. In the cases cited 
référence is had to compilations other than the General Statutes .of 
1889 ; but precisely the same statute as that covered by the General 
Statutes was under considération in each of them. 

We, therefore, are led to the conclusion that, on this record, the con- 
tract set up must be regarded the same as a joint and several promise 
at the common law. This, however, does not meet the question of 
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remedy in this jurisdiction, as we hâve already shomi, with regard to 
the f act that the plaintiflf bas joined in his action more than one prom- 
isor, but not ail of them. The plaintiff meets this difQculty by a référ- 
ence to the statute of Massachusetts which we hâve already eited. 
The court was under the impression that this provision of law bas no 
relation to joint and several promisors; but the letter of the statute 
is broad enough to reach the case at bar, and that it does reach it is 
not contravened by the défendants. Therefore, at least for this case, 
the court will give this provision the construction asked for by the 
plaintiff, making it, in effect, the same for the présent purposes as para- 
graph 1101 of the Kansas General Statutes of 1889. Thus, with 
référence to the légal effect of the contract, the position of the plain- 
tiff is sustained by the statutes of Kansas, and, with référence to the 
remedy, by the statutes in force in this jurisdiction. 

The défendants hâve urged upon us some other propositions; but, 
as the plaintiiî has availed itself of the ninth paragraph of section 
2 of chapter 167 of the Public Statutes, and has set out its cause of 
action by annexing a copy of the deed of trust on which it relies, and 
not by the positive allégations which the rules of pleading at common 
law require, it is impossible on the pleas now before the court to pass 
on them. Therefore we lay them aside, without préjudice, for such 
considération as they may be entitled to receive, if renewed by the de- 
fendants at subséquent stages of the litigation. The pleas in abate- 
ment are overruled, and the défendants may answer to the mérita on 
or before the Ist day of August next. 



KISSEBBRTH v. PEESCOTT et al. 

(Circuit Court, D. Massachusetts. JuJy 6, 1899.) 

No. 737. 

CoBPORATiONs— Action to Enpobcb Statutoht Liabilitt dp Stockholbeb— 
Epfkct oî' REPKAii op Statuts. 

Under Gen. St. Kan. 1889, par. 0687, prescriblng rules for the construction 
of the statutes of the state, and which provides generally that the repeal 
of a statute shall not affect any right accrued, nor any proceeding com- 
menced, under such statute, Laws 1899, c. 10, repealing the prior statute 
which gave creditors of. a coqjoration a right of action against stoelihold- 
ers to recover tlieir debts, does not affect an action brought to reinforce 
such liability, and pending at the time of the repeal. 

Jaquith & Bigelow, for plaintiff. 

Crapo, Clifford & Clifford, for défendants. 

LOWELL, District Judge. The défendants' demurrer In this case 
was overruled. 91 Fed. 611. The défendants now contend that the 
plaintiff cannot maintain this action by reason of chapter 10 of the 
Kansas Statutes of the Spécial Session of 1899. The chapter cited 
repeals the statutory provisions upon which this action is based, and, 
for the future at least, deprives the individual créditer of the corpora- 
tion of ail right and remedy to enforce the individual liability of the 
corporation's stockholders, in lieu thereof vesting ail right of recovery 
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against the Btockholders in a receiver of the corporation. But the 
repealing statute just cited must be construed with référence to Gen. 
St. Kan. 1889, par. 6687, which is as follows : 

"In the construction ofthe statutes of thls state, the followlng raies shall be 
observed, unless such construction would be Inconsistent wlth the manifest 
Intent of the législature or répugnant to the context of the statute: First 
The repeal of a statute does not revive a statute previously repealed, nor does 
Buch repeal affect any right which accrued, any duty Imposed, any penalty In- 
eurred, nor any proceedlng commenced, under or by virtue of the statute re- 
pealed." 

The language of this section and tlie construction repeatedly given 
it by the suprême court of Kansas show clearly that chapter 10 of the 
Statutes of 1899 was not intended to deprive the plaintiff in this case 
of his right to proceed further with this action. State t. Boyle, 10 
Kan. 113; State v. Crawford, 11 Kan. 32. Under thèse circumstan- 
ces, it is not necessary to consider if the législature of Kansas had the 
constitutional authority to deprive the plaintiff of the rights he seeks 
to enforce in this action. According to the terms of the stipulation 
flled in this case, the case is to stand for trial at the next term. 



GEOEGIA HOME INS. CO. v. EOSENFIBLD et al 

(Circuit Court of Appeals, Slxth Circuit June 6, 1899.) 

No. 663. 

L Ihburancb— AvoiDANCE OF PoLior roB OvBRiNsuRANCK — Tenderino Back 
Pbbmium. 

An Insurance company, which flrst learns after a loss has been sustalned 
and a claim made under Its policy that the property was overlnsured at the 
tlme the policy was Issued, in violation of Its provisions, and which at once, 
In express terms, dénies Uablllty on that gronnd, Is not precluded from 
making such défense to an action on the policy merely because It dld not 
tender back the premlum pald.i 

S. Samb— Construction and Bffect of Provision against Otheb Insurance. 
The efCect of a clause In an Insurance policy provlding that the poUcy 
shall be vold If other Insurance Is procured without the consent of the in- 
surer Is to termlnate, and not merely suspend, the policy on the procurlng 
of other Insurance, contrary to such provision, and It Is not revlved with- 
out the consent of the insurer, altbough the additional Insurance expires 
before any loss. 

Si Samb— Waivbr. 

The action of an Insurance company, In requlrlng proofs of a loss or 
treating for Its settlement, Is not a waiver of any défense to the policy of 
whioh It had no knowledge at the time, nor can any estoppel as to such 
défense be predlcated on such action.» 

In Error to the Circuit Ck)urt of the United States for the Middle 
District of Tennessee. 

Wm. M. Daniel, for plaintiff in error. 
H. M. Leech, for défendants in error. 

» As to waiver of forfelture by rétention of premlnœs, see note to Clearing Co, 
T. Bullock, 33 C. 0. A. 369. 

2 As to waiver of condition against other Insurance, see note to Insurance Co. 
V. Thomas, 27 C. C. A. 46. ' 



GEOEGIA HOME INS. CO. V. ROSENFIELD. 359 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge. This is an action upon two policies of 
lire insurance upon a stock of merchandise. During the currency 
of both policies a fire occurred, and the goods insured were destroyed. 
The insurer denied liability, and suits were brought upon each policy. 
The two suits were tried together, and judgment recovered by the 
défendants in error for 65 per cent, of each policy. The insurance 
Company has sued out this writ of error. 

Both policies were issued by the plaintiff in error, the Georgia 
Home Insurance Company. Each is for the sum of |2,500. The 
oidest was issued July 22, 189G, and the second bears date of August 
14, 1896. Both were for the term of one year. Each policy contains 
a provision that the policy should be void "if there be any other in- 
surance, whether valid or otherwise, on the property insured, or at 
any time during its continuance, without the consent of this com- 
jn^ny indorsed thereon." The amount of additional concurrent insur- 
ance permitted by indorsement on each policy, without notice, was 
142,500. 

The principal défenses relied upon in the errors assigned and 
argued are: First, that the policies were vitiated by overinsurance 
existing at the time they were taken out; second, that the iir-st policy 
became void, if it ever attached, by obtaining additional overinsurance 
after its issuance, and before the date of the second policy issued by 
the plaintiff in error. 

The undisputed facts bearing upon thèse défenses were thèse: (1) 
Tiiat when the policy of July 22, 1896, was issued, there existed other 
valid insurance, aggregating |43,500, which was |1,000 in excess of 
the other insurance permitted by indorsement upon that policy. This 
fact was unknown to the insurer, and not discovered until after loss 
had accrued and the claim had been made for indemnity. (2) This 
overinsurance was increased by an additional short-term policy for 
three months for |3,000. This increase was unknown to the insurer, 
and was not discovered until disclosed by the insured just before or 
during the course of the trial below. This short-term policy had ex- 
pired before loss, and had not been renewed when the fire occurred. 
(3) There was overinsurance to the extent of $4,000 existing at the 
time of the issuance of the second policy, dated August 14, 1896. 
But this fact was not disclosed to the insurer, and was discovered only 
after the loss, as stated above. 

The insured sought a recovery notwithstanding the existence of 
overinsurance at the time of the inception of each contract, upon 
the ground that the insurance company had not returned or offered 
to return the premium received when advised of the facts, and had 
tliereby elected to treat the policies as valid. A recovery was also 
insisted upon, notwithstanding excess in insurance existing when the 
policies were issued, or obtained during their currency, upon the 
ground that the insurance company had by its conduct waived the 
elîeet of overinsurance as a défense, and elected to treat both poli- 
cies as valid. The court instructed the jury that, when the fact 
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of overinsurance existing at tlie time of issuance of policies was dis- 
covered, it was tlie duty of the Insurance company to return the 
premiums received or offer to do so ; that the failure to so return the 
premiums received was fatal to the défense, so far as it depended 
upon the fact of overinsurance at date of the contracte in suit; and 
that sueh défense was therefore not open to the défendant, and might 
be put "out of considération in respect to both policies." This por- 
tion of the charge was duly excepted to, and is now assigned as error. 
This was, in effect, a direction to find for the insured upon the sec- 
ond policy, inasmuch as no additional Insurance was obtained during 
the currency thereof, and left open only the question of the effect of 
additional overinsurance during the currency of the first policy. 

That the insurer niay duly estimate the risk which he assumes, it 
is of the highest importance that he shall know the amount of In- 
surance upon the particular subject-matter of the risk. It is ,a mat- 
ter of common knowledge that insurance companies rely more upon 
the interest of the insured in the property than in the character of 
the owner as a protection against carelessness or fraud. It is there- 
fore most reasonable that insurers against fire should take care that 
the property is so far uncovered by insurance as to make it for the 
interest of the owner that it should not be destroyed. The provi- 
sions in fire policies intended to secure the underwriter against over- 
insurance are, therefore, not regarded with the jealousy usual where 
clauses of forfeiture are not based upon such reasonable grounds. 
Compliance with the terms and conditions of the policy is a condi- 
tion précèdent to recovery. If the insured had other insurance, 
in excess of the amount of other insurance expressly stipulated for, 
the contract has been violated, and, unless the insurer bas waived 
this important term of the policy, there can be no recovery. "It is 
enough," said Justice Jackson, in speaking for the suprême court in 
Impérial Fire Ins. Co. v. Coos Co., 151 U. S. 452-462, 14 Sup. Ot 
879, 381, "that the parties hâve made certain terms and conditions 
on which their contract shall continue or terminate. The courts may 
not make contracts for the imrties. Their fonction and duty coosists 
simply in enforcing and carrying out the one actually made." 

Knowledge of the existence of such overinsurance did not come 
to the insurer until after the loss had occurred, and, in respect to 
much the larger part of the overinsurance, not until disclosed by the 
insured upon the trial below. Did the fact that the insurer made 
no offer to return the premiums received when overinsurance was 
discovered operate as an élection to conflrm the contracts and as a 
waiver of the right to rely upon the fact of overinsurance as a dé- 
fense? Tlie learned trial judge regarded such" overinsurance as mak- 
ing the policies void ab initio, and that there was therefore no con- 
sidération for the premium paid, the policy having never attached. 
From this premise he drew the conclusion that the rétention of the 
premium was inconsistent with the défense interposed. There was 
évidence tending to show that, when the claim was made under the 
policy, the insurer denied liability upon this as well as upon other 
grounds. This necessitated suit. The défense included nonliability 
because of the fact of overinsurance existing at date of policies, and 
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was tbe principal issue presented by the pleadings. Yet it was held 
that this défense was eut ofl because the premium had not been re- 
turned. To support this position, counsel for défendant in error 
cite Schreiber v. Insurance Co., 43 Minn. 367, 45 N. W. 708; Baker v. 
Insurance Co., 77 Fed. 550; Association v. Riel (Pa. Sup.) 17 Atl. 36; 
Jones V. Insurance Co., 90 Tenu. 604, 18 S. W. 260; Fishbeck v. In 
surance Co., 54 Cal. 427; Harris v. Society, 64 N. Y. 196. 

The case of Schreiber v. Insurance Co., reported in 43 Minn. 367, 
45 ]Sr. W. 708, is the only one of thèse cases which can be said to 
broadly support the charge of the court that the mère rétention of 
the premium is sufïicient évidence of an élection to treat the policy 
lis valid. GilflUan, C. J., in announcing the opinion of the court, 
KHid: "We find no case exactly like this. There are some which 
seem to intimate that, before electing to wholly avoid the policy, the 
insurer must return the premium, even voluntarily paid." He cites 
Fishbeck v. Insurance Co., 54 Oal. 422; Harris v. Society, 64 N. Y, 
196; Association v. Riel (Pa. Sup.) 17 Atl. 36. 

In Fishbeck v. Insurance Co., cited above, the facts were that, with 
fuU knowledge of the existence of overinsurance, an adjustment of 
a loss was made, whereby the loss was apportioned among several 
companies, and settlement made with the other companies accord- 
ing to the adjustment, the Phœnix Company agreeing to pay its 
proportion. That portion of the premium not eamed at time of the 
loss was paid back, the company retaining the proportion earned 
up to the time of loss. After ail this, the company refused to pay. 
The court held that under the facts it was estopped. Hère there 
was every élément of estoppel, — an adjustment by which the total 
loes was proportioned among several companies, and the pro rata 
thus ascertained paid and accepted upon the basis of the adjust- 
ment, without any assertion of an intent to rely upon the défense 
of overinsurance. The settlement with other insurers upon a basis 
which apportioned a part of the loss to the Phœnix Company, coupled 
with a return of a part of the premium and a promise to pay accord- 
ing to the adjustment, made a clear case of waiver or estoppel. The 
case is not an authority in support of the view of the circuit court. 

Association v. Eiel (Pa. Sup.) 17 Atl. 36, bas not been included 
la the ofiQcial reports of Pennsylvania, and is not accessible. Fail- 
ure to report it offlcially opérâtes to discrédit the case. 

Harris v, Society, 64 N. Y. 196, does not décide the point. A life 
policy which had lapsed for nonpayment of dues was reinstated, 
upon payment of dues, upon false and fraudulent représentations 
as to the health of the assured, who died within a week. The com- 
pany denied liability, and was sued. The défense was fraud in 
the reinstatement of the policy, with an ofler to let judgment go 
for the premium paid at time t)f reinstatement. A recovery was 
insisted upon, on the ground that, "where a party seeks to dis- 
afûrm a contract upon the ground of fraud, he is bound to act 
promptly upon the discovery of the fraud, and to return, or to offer 
to return, ail that he has received under the contract." The New 
York court of appeals waived a considération of the applicability 
of this rule to a suit brought to recover upon the policy, and held 
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that the offer to permit judgment for the premium was a sufflcient 
answer to the objection that the premium had not been paid back. 

Baker v. Insurance Oo., 77 Fed. 550, was an action upon a policy 
of life insurance. The défense was a breach of warranty in re- 
spect to untrue statements as to the health of the assured. Judge 
Shiras, district judge, held that there had been, upoh the spécial 
facts of the case, a waiver of the right tb avoid the policy upon 
this ground. The facts constituting this waiver were that for a 
full year after the death of the assured, and after learning of 
ail facts, the oompany treated the policy as valid, and required 
the widow, who was one of the beneficiaries, to qualify as guardian 
for her minor children, who were also beneficiaries, and suffered 
her to sue without once repudiating the policy upon the ground 
set up in the défense. This delay and conduct so inconsistent with 
the défense was held to be évidence of an intent to waive the right 
to avoid the policy. 

Jones V. Insurance Co., 90 Tenn. 604, 18 S. W. 260, was a suit by 
the insured to recover the premium paid upon a policy of lire 
insurance, upon the ground that the policy had never attached and 
no risk had been incurred. It is inferable that a former action 
upon the policy had failed upon the ground of misrepresentations 
as to the situation of the property insured, aiïecting the char- 
acter of the risk. 

The question hère presented, and now under considération, is 
whether an insurer may in express terms deny liability for over- 
insurance, existing at date of contract, which did not corne to his 
knowledge until after the loss had been sustained aûd claim made 
under the policy, without tendering back the premium received 
upon learning the facts. This question, as presented by the as- 
signment of error now under considération, is not complicated 
with any other acts tending to show an intent to conflrm and ratify 
the contract, inasmuch as the trial judge instructed the jury, in 
unambigûous terms, that the défense could not be made if the 
premium had not been tendered back to the insured. The case of In- 
surance Oo. V. Smith (decided by this court at the présent term) 92 
Fed. 503, was a case involving the saîne question. Upon this subject 
we said: 

"The objection that no défense going to the original Invalidity of the con- 
tract can be made, without tendering baclc any premium received, remains to 
be considerèd. This is not a suit by the Company for the cancellation of the 
policy, but Is an action by the beneflciary based upon it as a valld contract. 
The gênerai rule is that, if a risk never attaches under a policy, the premium 
is not earned, and, if paid, may be recovered, unless the insured has been guilty 
of fraud. Jones v. Insurance Co., 80 Tenn. 6M, 18 S. W. 260; May, Ins. (Ist 
Ed.) § 4. But we know of no rule whIch ^rohibits the défense hère made ex- 
cept upon condition of a prevlous tender of the premium paid." 

It is true that the décision of the case did not turn upon the 
absolute necessity of a ppevious tender, inasmuch as the court 
found that there had been an unequivocal répudiation of liability 
before the death of the assured upon the ground of breach of war- 
ranty, and that during the trial a tender back of the premium had 
been made and rejected. This we held was a sufflcient offer to re- 
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pay tlie premium, if the repayment could bave been legally de- 
manded. An action by tlie assured to recover a premium paid, 
where the policy never attached and wbere no risk was run, will 
not lie when the contract was procured through the active fraud of 
the insured. This is well settled. Insurance Ck). v. Smith, cited 
above; May, Ins. (Ist Ed.) §§ 4, 567; Hoyt v. Gilman, 8 Mass. 335; 
Lewis T. Insurance Ce, 39 Conn. 100; Friesmuth v. Insurance Co., 
10 Cush. 537. So, if the risli attached and the policy became void 
subsequently through the conduct of the insured, no part of the 
premium can be recovered. Fulton v. Insurance Co., 7 Ohio, 289; 
Insurance Co. v. Clapp, 11 Pick. 56; May, Ins. (Ist Ed.) § 567. 

If a policy be void ab initio, — that is, if the risk never attached 
and the insurer was at no time subject to liability, and the contract 
was not against law or public morals, — the insurer may recover 
back ail the ijremiums he may hâve paid, provided there was no 
fraud upon the part of the insured. Jones v. Insurance Co., 90 
Tenn. 604, 18 S. W. 260; Foster v. Insurance Co., 11 Pick. 85; Tyree 
V. Fletcher, Cowp. 668; Richards v. Insurance Co., 3 Johns. 307; 
Feise v. Parkinson, 4 Taunt. 641; Clark v. Insurance Co., 2 Woodb. 
& M. 472, Ped. Cas. No. 2,829. It must be returned though there 
was "neglect, and even fault," by the assured. Stevenson v. Snow, 
3 Burrows, 1240. Premiums recoverable by the insured, because no 
risk was run, may be recovered either in a direct action for them 
alone, or on a count for money had and received, coupled with a 
count on the policy for the loss. May, Ins. (Ist Ed.) § 567. In 
Clark V. Insurance Co., cited above, the action was assumpsit upon 
the policy for the loss. The défense was a breach of warranty as to 
the character of the premises. There was a count for money had 
and received, and under this Justice Woodbury permitted a recov- 
ery for the premiums, but sustained the défense going to the orig- 
inal validity of the contract, although it does not appear that there 
had been a tender of the premiums. In Eichards v. Insurance Ce, 
3 Johns. 307, the action was assumpsit upon the policy. The court 
found that the policy had never attached, but directed a verdict 
for the premium only. In Foster v. Insurance Co., 11 Pick. 85-89, 
the action was by several joint owners upon a policy taken out by 
one for the beneflt of ail. The court found that there was no au- 
thority by one joint owner to obtain Insurance for the others and 
no ratification. It was therefore held that the policy had never at- 
tached except as to the interest of one, but directed a verdict for 
the interest of that owner and for the premiums paid upon other in- 
terests. 

There is a strong analogy where a release is pleaded to an action 
for damages. In sucli cases, it has been held that the release may 
be avoided at law if obtained by fraud, and that it is not necessary 
to show a tender back of the money received before suit, and that 
the proper practice is to direct the jury to deduct from any recov- 
ery for the plaintiff the money so received by him. Eailway Co. 
V. Harris, 158 U. S. 326-333, 15 Sup. Ct. 843; Lumley v. Railroad 
Co., 43 U. S. App. 476-489, 22 C. C. A. 60, and 76 Fed. 66; Mullen 
T. Eailroad Co., 127 Mass. 86; Railroad Co. v. Doyle, 18 Kan. 58. 
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In the case before us, there was évidence that the plaintiff in er- 
ror denied ail liability so soon as the fact of overinsurance was 
learned. If this fact of overinsurance was fraudulently concealed 
from the insurer, the latter would not be entitled to reoover back 
the premium they had paid. In Lewis v. Insurance Co., 39 Conn. 
100, the action was to recover premiums paid upon a life policy 
which never attached, on account of false représentations as to the 
insurable interest of the beneflciary in the life of the assured. Re- 
lief was denied upon the ground that the risk assumed, through the 
conduct of the beneflciary and the expense and inconvenience of 
discovering and canceling the contract or of defending a suit upon 
the policy, was a sufificient considération for the premiume paid. 
In Hoyt V. Gilman, 8 Mass. 335-339, a recovery of the premiums 
paid was disallowed upon the ground that the assured had fraud- 
ulently concealed facts material to the risk, thereby rendering the 
Insurance void. 

Why should the insurer be regarded as having elected to regard 
tlie policy as in force, in the teeth of his déniai of liability upon the 
ground of overinsurance, simply because he also denied his liability 
to the insured for the premium received? If the insured had 
fraudulently broken his warranty as to other Insurance, he could 
neither recover upon the policy nor upon any implied promise to 
repay the premium received. The analogy between a suit for re- 
scission upon the ground of fraud and reliance upon fraud as a dé- 
fense, when it is sought to enforce a contract void for fraud, is 
not perfect. Hère the contract itself provides that the policy shall 
be void and nonenforceable if other Insurance existed not permitted 
by indorsement upon the policy. To recover, the plaintiff must 
bring himself within the terms of the obligation. Can he do this 
by simply showing that the défendant had retained the premiums 
paid? Manifestly not, for the défendant was entitled to retain the 
premiums unless the plaintiff can show that he was guilty of no 
intentional concealment and no purposed misrepresentation. But, 
if he do this, the utmost he can in justice demand is that his pre- 
mium shall be returned. We are not now considering the efifect 
of retaining the premium in connection with other facts tending 
to support an estoppel. We are considering alone the effect of re- 
taining the premium while denying liability. The suit is not one 
for the cancellation of the policy. The défendant stands simplj 
upon the terms of the agreement, and dénies that the plaintiff has 
brought himself within the obligation of the contract. The justice 
of the case is that the premium shall be returned if the plaintiff 
has been guilty of no fraud, but we know of no principle which re- 
quires the insurer to elect between the premium he has received 
and liability upon the policy. The action was, in substance, one of 
assumpsit. The payment of premium was averred, and its amount 
stated. If the risk never attached, and the plaintiff was free from 
fraud, there was no difiSculty in directing a verdict for the premium 
paid. This would hâve met the justice of the case, and been in ac- 
cord with the practice, as shown by the cases cited above. 

The case of Blaeser v. Insurance Co., 37 Wis. 31-39, is a well- 
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reasoned case, and meets our approval. The opinion was by Jus- 
tice Cole. The action was upon a policy of flre insurance. One of 
the défenses was fraudaient misrepresentations in the application. 
There had been no offer to return the premium received. The trial 
judge ruled "that, although there might be misrepresentations in 
the application, yet the company could not avail itself of them, in 
an action upon the policy, without flrst tendering back to the in- 
sured the amount of the premium paid." This instruction the su- 
prême court held erroneous, saying: 

"The learned circuit judge held upon this point that the rule in regard to the 
rescission of contracts for fraud was applicahle; that, when a party seelis to 
avoid a eontract on that ground, he must put the other party to the coutract 
back to the condition in which he stood prior to the transaction. This IS un- 
doubtedly a well-settled rule în regard to the rescission of contracts; but we 
think It has no application to the case before us, and for this reason: by the 
condition of the policy itself, any fraudulent misrepresentations of a fact ma- 
terial to the risk àvoids the eontract. It is not necessary that the company 
refund the premium in order to avail itself of this stipulation in the policy. 
The représentations in the application constitute the basis upon which the risk 
is taken, and the policy déclares that if there is any misrepresentation or con- 
cealment the insurance shall be void and of no effiect. The company enters 
into the eontract relying upon the truth of the représentations, and, if it has 
been misled or deceived upon matters material to the risk, it may well say 
that no eontract was ever made; that there was no concurrence of assent upon 
the same facts. In this case the insured deelared that the several représenta- 
tions made in the application by way of answer to the questions asked were 
'made warranties,' by which he was bound; and we know of no case which 
holds that if the property is not as warranted, or there are fraudulent repré- 
sentations in a matter material to the risk, the company cannot avail itself of 
that défense unless it flrst tender back to the insured the premium paid. In 
Campbell v. Insurance Co., 9S Mass. 381, Justice Wells says: 'Représenta- 
tions to insurers, before or at the time of making a eontract, are a présentation 
of the éléments upon which to estimate the risk proposed to be assumed. They 
are the basis of the eontract; its foundation, on the faîth of which it is en- 
tered into. If wrongly presented in any respect material to the risk, the 
policy that may be issued thereupon wlll not take elïect. To enforce It would 
he to apply the insurance to a risk that was never presented.' Thèse remarks 
are sufiicient to show that the position of the défendant in attempting to defeat 
the action on the ground that fraudulent représentations were made in the ap- 
plication is essentially différent from that held by a party who seeks to rescind 
a eontract on the ground of fraud. The two cases are not to be confounded, 
as they seem to hâve been by the court below." 

Even where the rule has application, that he who seeks to dis- 
affirm a eontract upon the ground of fraud must act promptly up- 
on the discovery of the fraud, and return, or offer to return, what 
he has received under the eontract, anythiug which substantially 
places the other party in as good condition as that in which he was 
before the agreement was made has been regarded as a sufHcient 
compliance with the gênerai rule. Thus, in AUerton v. Allerton, 
50 N. Y. 670, the court held that, if the judgment asked for will ac- 
complish that resuit, no previous offer to return that which was re- 
ceived will be necessary. And in Harris v. Society, 64 N. Y. 196, a 
mère offer to permit judgment to go for the premium was held 
sufflcient. 

It was error to instruct the jury that the mère fact that there 
had been no tender back of the premium received would operate 



866: 95 FEDERAL RBPOETJÇR. 

to prevent the plaintiff in error from relying upon the fact of over- 
insuirance existing at date of the policy. 

The trial judge submitted to the jury the question as to whether 
therei had been a waiver of the conséquences of additional excess 
insurance taken out between the insurance of the flrst and second 
policies by the plaintiff in error. The undisputed fact was that 
af ter the policy of July 22, 1896, had iSsued, and before the policy 
of August 14, 1896, the défendants took out what is termed a 
"short-term policy" in another company, which ran for three 
months, and expired November 23, 1896, several weeks before the 
loss occurred for which indemnity is hère sought. Thia additional 
insurance made a» excess of $4,000 over that permitted by the in- 
dorsement upon the flrst policy and the same excess over that per- 
mitted by the second. During its existence, this short-term policy 
operated to change the basis upon which the contract rested, for it 
increased the risk just to the extent that it diminished the interest 
of the insured in protecting the subject-matter of the contract 
iigainst destruction by fire. It was a risk which the insurer did 
not agrée to assume, and for which no premium was paid. It was 
"other insurance" during continuance of the policy, and was there- 
fore in violation of the contract, and, by the plain terms of the 
agreement, avoided the policy. That such additional insurance 
had expired before the loss is of no signiflcance, under the well- 
settled principles of the case of Impérial Fire Ins. Go. v. Coos Go., 
151 U. S. 452, 14 Sup. Ot. 379, where it was held that the clause 
avoiding a policy "if mechanics are employed in building, alter- 
ing, or repairing the premises," without notice to and consent of 
the insurer, was not dépendent upon any actual increase of the risk 
nor upon the opération of the risk at time of the loss. The prin- 
ciple of that case is not to be reconciled with the doctrine which 
seems to hâve the approval of Mr. May, at section 101 of his work 
upon Fire Insurance (3d Ed.), that the violation of such "other- 
insurance" clause or other like condition would only suspend the 
policy during the violation. The cases of Insurance Go. v. Schet- 
tler, 38 111. 166, and Obermeyer v. Insurance Oo., 43 Mo. 573, sup- 
port the view of Mr. May. But the true doctrine, as it seems to 
us, is that the policy, by its very terms, was terminated by the hap- 
pening of the condition upon which it was to become void, and it 
could not be revived without the consent of the insurer, after 
knowledge of the fact. This is the doctrine plainly announced in 
the case of Impérial Fire Ins. Go. v. Coos Go., cited above, and is the 
rule fully supported by Fabyan v. Insurance Go., 33 N. H. 203, 207; 
Moore v. Insurance Go., 62 N. H. 240; Kyte v. Assurance Go., 149 
Mass. 116-122, 21 N. E. 361; and Ferrée v. Trust Go., 67 Pa. St. 
373, — ail of which cases are cited and approved in Impérial Fire 
Ins. Go. V. Goos Go., cited heretofore. 

Although it was not disputed that the insurer flrst learned of 
this excess insurance taken during the currency of the flrst policy 
just before or during the trial of the case below, yet it was con- 
tended that the plaintiiï in error waived the right to treat the poli- 
cy as void, by its conduct in investigating the ûre, calling for proof 
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of loss, and treating for a settlement, ail of which occurred long 
before the insurer learned of this overinsurance. After charging 
the jury that if, during the continuance of the policy, there was 
taken other and additional insurance in excess of the amount of 
other insurance permitted, this fact would render the contract void, 
"unless the plaintiiï can make good his contention that the défend- 
ant has waived that forfeiture by its course of dealing after the 
facts became known to the défendant," the court, among other 
things, instructed the jury: 

"If the Company determined to waive, why it was bound by that, if the 
plaintifl acted on it in changing his course of conduct, such as fumishing proofs 
of loss, the turning over of his boolîs for examination, outside of such as was 
done under this waiver agreement; that is, if he had been led to believe that 
défendant was not insisting on such a rlght, and if at the time they went there 
the assured turned over his policies and boolis, and Mr. Kimball toolj any in- 
terest in them, and made an examination, as the others, this would be a cir- 
cumstance tending to show, and which would warrant you in flnding, that 
there was a waiver of this forfeiture; because forfeitures are not favored by 
the law, and the company may waive, if it chooses to do so, the hardship of a 
forfeiture, but it is not required to do so,— it is only when it intends to do so, 
as evidenced by its conduct." 

The context shows that this conduct of the plaintiff in error, re- 
ferred to by the learned judge, was prior to any knowledge of the 
fact of overinsurance acquired during the continuance of the policy. 
As the conséquence of overinsurance existing at the date of issu- 
ance of both policies, and rendering them void ab initie, had been 
already disposed of, by a positive instruction that any forfeiture 
on that account was waived by failure to tender back the premium 
received, there remained nothing for considération except the ques- 
tion of forfeiture by reason of additional overinsurance during the 
continuance of the flrst policy. This charge utterly ignored the 
fact that in the absence of knowledge of that ground of forfeiture 
there could be no waiver which would prevent the assertion of the 
forfeiture when discovered. There is nothing in the charge which 
cures this error. To meet it the plaintiff in error requested the fol- 
lowing: 

"If you flnd that the défendant did not know of the $3,000 short-term in- 
surance until after ail negotiations, examinations, and letters produced in the 
proof, and that the défendant did not in fact know of said $3,000 overinsurance 
until within a few days of this trial and after ail negotiations had ceased, then 
thèse examinations, etc., would be no waiver of the overlnsm-anee as to this 
$3,000." 

This was denied. This was error. There can be neither an es- 
toppel nor a waiver by conduct antécédent to full knowledge of 
the facts rendering the policy void. May, Ins. (Ist Ed.) § 506 ; Rob- 
ertson v. Insurance Co., 88 N. Y. 541. "A waiver of a stipulation 
in an agreement must, to be effectuai, not only be made intention- 
ally, but with knowledge of the circumstances. This is the rule 
where there is a direct and précise agreement to waive the stipula- 
tion. A fortiori is this the rule where there is no agreement, 
either verbal or in writing, to waive the stipulation, but where it 
is sought to deduce a waiver from the conduct of the party. Thus, 
where a written agreement exists, and one of the parties sets up 
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aH arrangement of a différent nature, alleging conduct on the other 
sidë' amounting to a substitution of this arrangement, he mu»t 
ciearly show, net merely his own understanding, but that the other 
party had the same understanding. Darnley v. Raiiroad Ce, L. R. 
2 H. L. 43." Bennecke v. Insurance Co., 105 U. S. 355-359. 

Other errors hâve been assigned, but, as they hâve not been dis- 
cussed in the briefs or pressed in argument, we deem it unneces- 
sary to consider them, inasmuch as that which has been decided 
will demand a reversai and a new trial. It is accordingly ordered 
that the judgment be reversed, and the cause rémanded for a new 
trial. 



BATEY T. NASHVILLB, C. & ST. L. RY. et aL 

(Circuit Court, M. D. Tennessee. April 22, 1890.) 

Removai, of Causes— Skpahablb Controvbrst. 

Wliere the déclaration In an action in a etate court against two défend- 
ants to recover damages for a Personal Injury allèges a separate and dis- 
tinct cause of action against each défendant, based upon separate con- 
tracta with each, the facts speeifically alleged against one eonstituting no 
cause of action against the other, the cause, as against one défendant 
which Is a citizen of another state, Is removable.i 

This is an action commenced in a state court by 0. C. Batey 
against the Nashville, Ghattanooga & St. Louis Eaiiway and the Pull- 
man Palace-Car Company. The cause was removed into the fédéral 
court by the Pullman Palace-Car Company. On motion to remand. 

The following is a copy of the plaintiff's déclaration: 
The plaintlfC, 0. C. Batey, sues the défendants, Nashville, Ghattanooga & 
St. Louis Eallway and Pullman Palace-Car Company, for ten thousand dollar» 

damages, for this: That on the day of August, 1897, the plalntifif was a 

passenger on a sleeping car of the défendant Pullman Palace-Car Company, 
attached to, and being drawn by, the train of the défendant Nashville, Chatta- 
nooga & St. Louis Bailway, from Atlanta, Ga., to Nashville, Tenu., by ar- 
rangement or agreement between said défendants; and whlle such passenger 
on said raiiroad, between Chattanooga and Nashville, In the state of Tennes- 
see (plaintiff s destination being Murfreesboro, Tenn.), the said plalntiff wat 
awakened, and was making préparation to dress, and leave the upper berth, 
which he had occupied, and was unnecessarily, unlawfuUy, forcibly. and vio- 
lently thrown from said berth by the Improper, reckless, careless, and négligent 
conduct of défendant railway in running its train with too much rapidity, and 
Irregularly and negllgently, arOund a curv», and upon a portion of the road 
where It was unsafe and improper and négligent to run with such rapidity (at 
a point between Wartrace, in Bedford county, and Murfreesboro, in Rutherford 
county, where the road curves, and the train ran roughly, but which point plain- 
tiff cannot more speeifically designate), and by the reckless, careless, and nég- 
ligent conduct of the défendant Pullman Palace-Car Company, in not providing 
the proper means to prevent plaîntlfC from being thus thrown from said berth, 
and in not having its servants and agents properly care for and assist th« 
plaintiff after awaking hlm and giving hlm directions to prépare to leave the 
car at Murfreesboro. Plaintiff was a regular passenger on said railway train 
and on said sleeping car, having purchased tickets for both. By being thrown 
from said berth, the plaintiff was greatly Injured and damaged, by being 
Bhocked and brulsed, and by recelving such Injury in his bip as to cripple him, 

1 Separable controversy as ground for removai, see note to Kobbins t. Ellen- 
bogen, 18 C. 0. A. 86. 
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and thus impede and hlnder his walk; and he suffered great pain and anguish, 
and was put to great expense for médical service and attention, and was ren- 
dered unfit and unable to attend to tlie business in wiiieh he was engaged, and 
to do tlie work wliicli he had in hand, and whieh he had learned. Wherefore 
plalntiff sues for said ten thousand dollars as damages, and he demands a jury 
to try his cause. 

Second Oount. And the plaintiff aforesaid sues the défendants aforesaid for 

teu thousand dollars damages, for this: That on the day of August, 

1897, the plaintiff was a passenger on a sleeping car attached to, and drawn by, 
the train of défendant Nashville, Chattanooga & St. Louis Railway, from At- 
lanta, Ga., to Nashville, Tenn.; and while such passenger on said railroad, be- 
tween Chattanooga and Nashville, in the state of Tennessee (plaintiff's destina- 
tion being Murfreesboro, ïenn.), the said plaintiff was awakened, and was 
making préparations to dress and leave the upper berth, which ne had occu- 
pied, and was unnecessarily, unlawfully, forcibly, and violently thrown from 
said berth by the improper and négligent, eareless, and reckless conduct of de- 
fendants in running the train with too much rapidity, and irregularly and neg- 
ligently, around a curve, and upon a portion of the road where it was unsafe 
and improper and négligent to run with such rapidity (at a point between 
Wartrace, in Bedford county, and Murfreesboro, in Kutherford county, but 
which point plaintiff cannot more speciflcally designate). Plaintiff was a regu- 
lar passenger upon said railway train and on said sleeping car, having pur- 
chased tickets for both. By being thrown from said berth, the plaintiff was 
greatly injured and damaged, by being shocked and bruised, and by receiving 
such injury in his hip as to cripple him, and thus impede and hinder his walk; 
and he suffered great pain and anguish, and was put to great expense for méd- 
ical service and attention, and was rendered unfit and unable to attend to the 
business in which he was engaged, and to do the work which he had in hand. 
and which he had learned. Wherefore plaintiff sues for ten thousand dollars 
damages, and he demands a jury to try his cause. 

John E. Eichardson and E. P, Smith, for plaintiff. 
Albert D. Marks, for défendant Pullman Palace-Car Co. 
Palmer & Eidley, for défendant Nashville, C. & St. L. Ry. 

CLAEK, District Judge. The motion to remand in this cause is 
overruled. In the ârst co.unt of the déclaration there is a separate 
and distinct cause of action stated against each one of the défendants, 
and neither one of the défendants could be held liable on the facts 
specifically averred against the other défendant. This is ail too 
clear for argument. Besides, this count, as well as the second count, 
is basedupon a separate contract with each company, growing out 
of the purchase of a ticket for passage, and is based on a breach of 
duty which, as a matter of law, arose out of the contract. There 
could be no question of the plaintiff's right to sue either company 
as for a tort, pure and simple, regardless of his contract relation with 
them, but the plaintiff has not so stated his cause of action. I do 
not regard this view, however, as very material, inasmuch as the 
plaintiff, instead of suing in a count containing gênerai averments of 
négligence, specifically sets out against each company the facts which 
it is claimed render each one of the défendants liable. The second 
count in the déclaration also states the facts causing the injury, and 
the facts so stated make no case whatever against the Pullman Com- 
pany, but only against the Nashville, Chattanooga & St. Louis Rail- 
way. This is the impression which I now hâve of the case. 
95 F.— 24 
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ILLINOIS Cent. R. CO. v. JONES et al. 

(Circuit Court of Appeals, Slxth Circuit. July 5, 1899.) 

No. 706. 

1. RailroAds— Injurt AT Crossing— CoNTBrBUTORT Négligence op Child. 

Plaintlff, a boy 10 years and 5 months old, was struek and injured by 
a, train on defendant's rallroad at a public crossing in a town. He was in 
a wagon with a man, and was drivlng, coming from the west towards the 
east, and the accident occurred on the easterly of- four parallel tracliS, on 
which the train, consisting of 18 or 20 freight cars, was backing from the 
north. The vlew from the road towards the north was obstructed by a 
warehouse and by cars which stood on the other three tracks, leaving but 
a narrow and irregular opening through which to drive. He was familiar 
with tte crossing, and did not stop, look, or listen before driving through. 
It appeared probable from the évidence that he could not hâve heard tue 
bell from the engine, and that he could not hâve seen the train until he 
passed the car on the adjoining track, which was about six feet away. 
There was évidence tending to show that it was the custom for the Com- 
pany to send a flagman from the train to the crossing when switching, 
and that it had given assurance to the city authorities that its trainmen 
would guard the crossing to protect the public from danger in switching, 
but on this occasion the flagman was on the top of a car at or near the 
rear end of the train. Held, that the court could not say, as a matter of 
law, that plaintltt was guilty of contributory négligence in failing to stop, 
look, and listen, but that the question was one of fact for the jury, to be 
determined on a considération of ail the spécial circumstances, including 
his âge, capacity, and understandiug. 

2. Tbial— Insteuotions. 

A court is not required to give spécial instructions, requested, which 
hâve been covered by its gênerai charge, or which give undue prominence 
to particular facts by omitting référence to others of equal importance, or 
by repeatedly calling attention to such facts in différent instructions. 

In Error to the Circuit Court of the tfnîted States for the West- 
ern District of Tennessee. 

This action was brought to recover damages for an injury reeeived by Keeve 
Jones, a minor, on the lOth day of September, 1898. The accident occurred 
in Fulton, Ky., where the tracks of the plalntifE in error cross State Line 
Street. This hlghway is the dividing liiie between Kentucky and Tennessee, 
that part of the city south of this line being known as "South Fulton." The 
minor is a colored boy, and at the time of the accident was 10 years and 5 
months old. He was at the time in a wagon with a colored man, who was 
employed to drive the team. It was said, and apparently agreed, in the dis- 
cussion of th,e case, that tljfe driver was on the way for a load of sand, 
and that the boy Was along for the purpose of showing him thé sand. The 
boy says he does not know whether the driver knew where the sand was or not, 
but does say the owner of the wagon told him to go and show the driver where 
the sand was. This is flatly denied by the owner of the wagon, who says he 
did not knov? the boy was with the drivei: at ail. The declded weight of the 
évidence shows that when the wagon entered upon the crossing, and at the 
time of the collision, the boy was drivlng, with his face towards the driver, 
who was sitting on the south side or rail of the wagon bed. The boy himself 
testifies that he was driving, and was talking to the negro man. The defend- 
ant's flagman, however, is quite emphatic in the statement that the man him- 
self, and not the boy, was driving at the time of the collision; and there is not 
a suggestion in the évidence of any change in drivers while on the crossing. 
The boy admits that he did not stop, look, or listen for the train, and says, if 
he had been looking, he could hâve seen it as soon as the man in the wagon 
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dld. At thls Crossing there are four railway traeks,— a main Une and three 
Bwltch traeks,— and thèse switch traeks are used as a switeh yard. The space 
between the différent traeks is about six feet. The wagon was belng driven 
from west to east, and just as It went upon the east track was struck by a 
freight train of 18 or 20 cars, backlng south on the east, or elevator, track, 
and knocked across the Une into Tennessee, the car nmning over the boy, and 
crushing both legs, necessitating amputation. The man who was with the boy 
jumped from the wagon, and escaped injury. The boy jumped, but was eaught 
and run over by the cars. The railroad ti'ack» run practlcally north and south, 
and State Llne Street east and west. Xhe approach from the west is some- 
what down grade, with a eut of about six feet; and just beforé entering upon 
the crossing there is a warehouse on the north side. This Street is much used 
as a hlghway for travel, and the crossing much used for switching purposes. 
The crossing is very dangerous. The city council of Fulton had passed an ordl- 
nance requiring a watchman to be placed at this and one or two other crossings 
in the city, but tiad not requlred its enforcement on assurance from the super- 
intendent of the plaintifC in error that ail trains switching over the crossing 
would be guarded by the trainmen, and protection thereby afforded to the 
public. There was, at the tlme of the collision, no one on the crossing, chargea 
with the duty of warning persons against coming on the traeks when a train 
was approaching, although It is clearly established that persons seeing the 
danger attempted to warn the boy by gestures and by shoutlng; and the de- 
cided weight of the évidence is that one or more servants of the eompany 
towards the rear part of the backlng train dld the same tbing. It was a dis- 
puted question In the évidence whether the rear car was a box or flat car, and 
whether any of the employés of the eompany were nearer the south end of the 
backing train than the third car; one witness saying positively that the rear 
car and the one next to it were flat cars, or coal cars. The traeks west of the 
one on whleh the collision oceurred were fiUed with standing cars on each side 
of the Street, the trains havlng been eut so as to allow travel over the street. 
It was a disputed question whether thèse cars and the warehouse did not so 
obstruet the vlew of the boy, coming from the west, as to make It impossible 
to see the train backing until the wagon came out from behind the cars on the 
track next to, and immedlately west of, the east track. Wltnesses for the 
plaintiffi in error vlrtually admit that under such circumstances, owing to the 
standing cars, the backing train or cars eould not be seen, but say that per- 
sons on top of a box car of the backing train could be seen; and they state 
further that the flagman of the train, as well as another employé of the Com- 
pany, not connected with the opération of the train, were on a box car, and 
that this was the rear or south car on the backing train, whleh consisted of 18 
or 20 cars. 

The flagman testifles that when he saw the wagon coming he gave the signal 
to stop, and the other brakeman says this was communlcated back to the 
engineer, who applied the brakes, and thât the train commenced slowing up, 
and stopped about 35 feet from the crossing, south. Certain parts of the flag- 
man's testimony may be glven as foUows: "Q. Were there any coal cars in 
this train? A. Tes, sir. Q. Where were they? A. My impression Is, there 
were two box cars in the rear, and the coal cars were just north of them. Q. 
What was the purpose of your being on this rear car? A. I suppose it would 
be my place when we were backing up. Q. Which way were you looking as 
you were backing south? A. I was looking south, the way we were going. 
Q. Were you on the lookout ahead towards the south at the time of the acci- 
dent, and before that? A. Yes, sir. Q. Did you see this negro boy on the 
wagon before he came to this elevator track? A. Yes, sir. Q. What dld you 
do, if anything, when you saw hlm approaching the railroad track, while In 
the wagon? A. I hallooed for him to look out, and to stop. Q. Did you 
halloo loud enough for him to hâve heard you before he got In striking distance 
of the train, while passing on the elevator track? A. I suppose people heard me 
a hundred yards away. Q. Dld Mr, Hay halloo to hlm also? A. Yes, sir. Q. 
Did you glve any signal to any other brakeman upon the train, or to the en- 
gineer to stop the train; if so, what did you do? A. I flagged the engineer 
down, of course. I flagged the engineer, but I can't say the engineer could see 
me, but I gave the Stop signal. Q. What kind of a signal is the stop signal? 
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A. When an object 1b on or across the track I gave signal by waving one or 
botb. Q. Did y ou glve thls signal on this occasion? A. Yes, sir. • • « 
Q. When the boy came on the track, or so close to the track as to be struck 
by the passing train, how far was the rear car north of hlm? A. We were 
right at him. The team and wagon and cars struck crossing at same time. 
Q. After the car struck the team and wagon, how far did the train run before 
It stopped? A. One car length. Q. Had It begun to stop when it struck the 
wagon and team? A. Yes, sir; trying to stop ail the time. Q. Was this on a 
level or down grade? A. A little down grade towards the south. • * . * Q. 
Could a boy In a wagon on the west track see the moving train across thèse 
cars that were on the north side of the road? A. I don't know that he could 
see them or not, but he could see me by my being on the rear car. Q. Did you 
see any one else pass the crossing there as you were backlng down? A. I saw 
people walking across, but he was the only one in a wagon. Q. Bid the boy 
seem to be looking out for a train? A. No, sir; his attention was attracted 
the other way, .".nd he had his baek to the team. Q. Was his back to the 
team when you flrst saw hlm? A. Yes, sir; he made no elïort at ail to leave 
the team. If he had gotten off when the driver did, or stopped the team, then 
he would not hâve gotten hurt at ail. Q. AVhere was the driver on the wagon? 
A. He and the boy both seemed to be sitting on the seat. * * * Q. Didn't 
you say awhile ago that your train backed against the wagon just as the boy 
drove upon the track? A. No, sir; I said they met right on the track. They 
were going just about as fast as we were. Q. When the boy drove from behind 
thèse cars, was the team trotting or walking? A. Walking. But you under- 
stand that boy was not driving that team. Q. Who was driving It? A. The 
driver; the man who left the team was driving it. Q. Which way was the 
driver looking when you flrst saw him? A. To the best I could tell you, he 
was lOoking south. Q. Were there engines south of the dirt road? A. I do not 
know, sir. Q. Did the driver appear to be watching out for trains there? A. 
No, sir; If he had, he would hâve stopped; but he made no hait." In charging, 
the jury the circuit judge said, it was in évidence by the testimony of one of 
detendant's witnesses that it was the custom of the company, when making a 
crossing, to send a flagman to flag the crossing when they went down, and to 
stay on the crossing, and warn the people away. The following occurs in the 
testimony of the conductor: "Q. Did you hâve any of your men at or near that 
crossing, on the ground, at Ihe time of this accident? A. Well, my flagman 
told me that he would look out for the hind end. He is supposed to bave been 
there." Such a habit was quite consistent with, if not required by, the prom- 
ise made that the public would be protected at the crossing by the trainmen, 
instead of a watchman. There is a curve"in the east track on which the train 
was backing, and the flagman says he was about 80 feet from the crossing 
when the boy was first observed. A freight car is 35 or 40 feet in length, and 
plaintiffs' witness Hay, when asked if the bell was ringing, says: "I could not 
say as to that. The engine was somé twenty cars away. I don't know whether 
I could hear the bell from the rear car or not." The engineer says he was 
ringing the bell. and this is not expressly contradicted by any one, ail or nearly 
ail the other witnesses saying simply that they heard no bell or whistle. 
There was no whistle blown,— one witness giving as a probable reason that 
they were not allowed to blow the whistle in the City limits. The wagon was, 
of course, making noise in crossing, as the évidence shows. The ends of the 
standing cars were left so close to the street in the eut, and so uneven, that in 
driving through it was necessary to direct the team to the right and then to 
the left, following a "zigzag" course. The boy was well acquainted with the 
erossing, and was reasonably intelligent for one of his âge, but the suggestion 
that he was unusually bright hardly finds support in the record. There was a 
verdict against the défendant for $2,000, on which judgment was prououuced, 
and thereupon this writ of error was sued out. 

Joseph E. Jones and C. G. Bond, for plaintiffs. 
Charles M. Ewing, for défendant. 

Before TAFT and LUETON, Circuit Judges, and CLARK, District 
Judge. 
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CLARK, District Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The déniai, by the court, of the motion made by the défendant at 
the close of the whole of the évidence, to direct a verdict in its favor, 
and the refusai to give certain spécial instructions requested, are 
assigned for error, and constitute the grounds relied on for reversai 
in this court. In view of ail the conditions of the entire situation at 
the time and place of the accident, with a conflict in the évidence 
over the material facts, the question of the defendant's négligence 
was obviously one for the jurj-. Référence to some of the leading 
cases is sufBcient without a review in détail. Railway Co. v. Farra, 
31 U. S. App. 307, 13 G. G. A. 602, and 66 Ped. 496; Railway Go. v. 
Steele's Adm'x, 54 U. S. App. 550, 39 G. G. A. 81, and 84 Fed. 93; 
Fletcher v. Railroad Go., 168 U. S. 135, 18 Sup. Gt. 36; Warner v. 
Railroad Co., 168 U. S. 339, 18 Sup. Gt. 68; Railroad Go. v. (ientry, 
163 U. S. 358, 16 Sup. Ct. 1104. Indeed, the request for a peremptory 
instruction, and the argument supporting it, do not proceed upon 
the ground that the case was not one for submission to the jury ùpon 
the issue of négligence. The contention is that the undisputed évi- 
dence established contributory négligence on the part of the injured 
boy, and that upon this ground the case should hâve been withdrawn 
from the jury. Stated more speciflcally, the insistence is that the 
uncontradicted évidence shows that the boy, Jones, possessed Ca- 
pacity and intelligence sufflcient to understand and appreciate the 
dangers of the crossing, with which he was familiar, and that he 
knew the work of switching cars might be going on at any time; and, 
possessing sueh knowledge, that he failed to stop and look and listen 
before going upon the crossing. Under such circumstances as thèse, 
counsel for the plaintiff in error say: 

"Tlie failure of a party to stop, look, and listen before crossing a railroad 
traeli is négligence per se, and is a question for the court. If a party is hurt 
by reason of his négligence in this regard, he cannot recover." 

But, although the issue of contributory négligence alone is now pre- 
sented for décision, this question is so inseparably connected with 
that of the defendant's négligence that the former issue cannot be 
discussed and disposed of without repeated référence to the latter. 
The attempt to do so would involve confusion. Whether the plaintiff 
is chargeable with contributory négligence is a question depending 
largely on the position in which he is placed, and the danger to 
which he is subjected by the négligent act or omission of the défend- 
ant. It has been said: 

"Contributory négligence, then, is négligence in not avoiding the conséquen- 
ces arising from the négligence of some other person when means and oppor- 
tnnity are ofEered to do so." 

Whether a doser définition might be given, this is very suggestive 
of what is met with practically in the cases. It is only after nég- 
ligence on the part of the défendant to the suit is established that 
the question of contributory négligence is reached for détermination 
by the court or jury. It is obviouslj^ true, and has been often de- 
cided, that the standard of ordinary care and caution varies in dif- 
férent situations, always depending, beyond certain gênerai prop-; 
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ositions, upon the spécial facts of the case. In Eailway Co. t. "Whit- 
comb, 31 U. S. App. 385, 14 C. C. A. 183, and 66 Fed. 915, Judge Taft 
said: 

"But the standard of ordinary care is not absolute. It varies according te 
the circnnistances, and according to the possible or probable danger whlch may 
arlse from the use of the instrument. The court did not tell the jury that the 
street-rallway company was obliged to use the highest degree of care, but only 
a pi'oper degree of care considering the possibillty of danger from the instru- 
ment it was opefating." 

The degree of care and diligence exercised must be commensurate 
with the danger. If a grade crossing is peculiarly dangerous, a eor- 
responding increase of caution is required. Eailway Co. v. Farra, 
31 U. S. App. 316, 13 0. C. A. 602, 66 Fed. 496. This rule is es- 
pecially applicable to one whose act or omission has brought about 
the danger. A railway crossing at grade on a public and much- 
traveled highway is a place of great danger. Such crossings are a 
source of almost continuai collisions, and of much shocking injury 
and loss of human life. This has been often pointed out by the 
courts, and is a matter of common knowledge. The use of thèse level 
crossings has been regulated by much législation in this country and 
in England. When such a crossing exists on a public highway with- 
in the limits of a town or city, in a thicldy-settled place, with the 
crossing largely used, there is, perhaps, no place of greater danger 
incident to the opération of a railway. In Eailroad Co. v. Converse, 
139 U. S. 469, 11 Sup. Ct. 569, the injury was sustained at the in- 
tersection of a railroad and a county road, where there was prac- 
tically Tery little travel. In regard to grade crossings in gênerai, 
the court said: 

"The right of a railroad company to the use of Its tracks for the movement 
of englues and cars is no greater In the eye of the law than the right of an 
individual to travel over a highway extendlng across such tracks. The former 
is granted, subject to the condition, necessarily implied, that it shall be so used 
as not unreasonably to interfère with or abridge the latter. The obligation 
to use one's property in such a manner as not to injure that of others rests 
equally upon corporations and individualg. The duty of railroad companies 
whose tracks cross public highways at grade to give warning to those traveling 
upon them has been under considération in many adjudged cases. When the 
subject is regulated by statute, it may not be difflcult, in a particular case, to 
détermine whether the railroad company has performed Its duty in that regard 
to the public. If there be no statute prescribing in what mode the neeessary 
warning shall be given when a train of cars approaches a public highway that 
crosses a railroad track at grade, the question of négligence must be determined 
by the spécial circumstances of each case. In some localities in thickly-settled 
communities greater vigilance and more safeguards are required upon the part 
of the railroad company than would be neeessary in other localities. What 
would be due care in one locality might be négligence In another. A very high 
degree of caution and circumspection is required under some circumstances." 

In case of injury at a private crossing, where plaintif!: had a right 
to be, and in regard to which it was the duty of the défendant to 
exercise reasonable care and caution for his protection, Judge Wal- 
lace said: 

"It was right to instruct the jury that he had a right to assume the défendant 
would use more care, in view of the obstructed condition of the crossing, than 
ordinary. The law will never hold it imprudeût In any one to act upon the 
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presumption that another, in his conduct, will aet in accordance with the rights 
and duties of both." Thomas v. Railroad Co., 8 Fed. T32. 

In Kailway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, the suit was 
the resuit of a level-crossing accident on a street in the city of Dé- 
troit. In respect of the mutual duties of the railroad company and 
the traveler in the use of such a crossing the court charged the jury as 
follows: 

"So, if you flnd tliat, because of the spécial circumstances existing in this 
case,— such as that this was a crossing in the city, mueh used, and necessarily 
frequently presenting a point of danger, where sereral tracks run side by side, 
and there is conséquent noise and confusion and increased danger; that, owing 
to the near situation of houses, barns, fences, trees, bushes, or other natural 
obstructions, which afCorded less than ordinary opportunity for observation of 
an approaching train, and other lii:e circumstances of a spécial nature, it was 
reasonable that the railroad company should provide spécial safeguards to 
persons using the crossing in a prudent and cautious manner, — the law author- 
izes you to infer négligence on its part for any failure to adopt such safe- 
guards as would hâve given warning, although you hâve a statute in ilichigan 
which undertakes by its provisions to secure such safeguards in the way the 
statute points out. ïlie duty may exist outside the statute to provide flagmen, 
or gâtes, or other adéquate warnings or appliances, if tlie situation of the cross- 
ing reasonably requires that; and of this you are to judge, and it dépends upon 
the gênerai rule that the company must use its privilège of crossing the streets 
on its surface grade with due and reasonable care for the rights of other per- 
sons using the highway, with proper care and caution on their part. So, if 
you find that the train hands kept no proper lookout, and managed the train 
without due caution and reasonable cai-e, you will be authorized to infer négli- 
gence on the part of the company as one of the facts established in the case." 

One of the chief assignments of error was on this part of the 
charge. The court, however, through Mr. Justice Lamar, said: 

"That this instruction is in harmony with the gênerai rule of law obtaining 
in most of the states and at common law, we think there can be no doubt. The 
gênerai rule is well stated in Railway Co. v. Kuhn, 86 Ky. 578, 5813, 6 S. W. 
441, 445, as follows: 'The doctrine with référence to injuries to those crossing 
the track of a railway, where the right to cross exists, is that the company must 
use such reasonable care and précaution as ordinary prudence would indicate. 
This vigilance and care must be greater at crossings in a populous town or city 
than at ordinary crossings in the country, so what is reasonable care and pru- 
dence must dépend on the facts of each case. In a crossing within a city, or 
where the travel is great, reasonable care would require a fiagman constantly 
at the crossing, or gâtes or bars, so as to prevent injury; but such care would 
not be required at a crossing in the country, where but few persons passed each 
day.' " 

The cases thus cited, without référence to others, give a correct and 
suiSciently full exposition of the law applicable to thèse level-cross- 
ing cases, which hâve become a large and marked group of cases stand- 
ing out from the rest, just as the turntable cases constltute a clasa 
understood in practice following the lead of Railroad Co. t. Stout, 
17 Wall. 657. 

We now proceed to the question of contributory négligence, and 
upon this branch of the case the contention that the failure on the 
part of a traveler to stop, look, and listen before going upon a high- 
way crossing is, as matter of law, contributory négligence, is not sus- 
, tainable, even in the case of an adult. This question has been ruled 
otherwise by this court in more than one case. Eailway Co. v. Whit- 
comb, 31 U. S. App. 374, 14 C. C. A. 183, and 66 Fed. 915; McGhee 
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V. Kennedv's Adm'r, 31 U. S. App. 36G, 13 C. C. A. 608, and 66 Fed. 
502; Railway Co. v. Farra, 31 U. S. App. 307, 13 C. 0. A. 602, and 
66 Fed. 496. In Kailway Co. v. Whitcomb, Judge Taft, speaking for 
this court, said: ,. 

"First. The court was asked to charge the jury that it was the absolute duty 
of Whitcoml) not only to look and listen for the couiing of the car, but also to 
stop, look, and listen. It certainly is not the law that persons crosslng street- 
railway tracks in a clty In a vehicle are obliged to stop before crossiug, unless 
there is some circumstance which would make that ordinarily prudent. We 
hâve already held in the cases of Railway Co. v, Farra, 31 U. S. App. 310, 
13 C. C. A. 602, and 66 Fed. 49G, and McGhee v. Kennedy's Adm'r, 31 U. S. 
App. 366, 13 0. O. A. 608, and 66 Fed. 502, that it is not the absolute duty, as 
matter oJ" law, for one crossing a steam-railway track to stop, look, and listen, 
but that the necessity for stopping is to be determined by the circumstances, 
and is usually a question to be left to the jury; and so the court below in this 
case treated it. The rule cannot be stricter in respect to crossing a street rail- 
way than in crossing a steam railroad. The cases relied upon are chiefly Penn- 
sylvania cases. In that state the suprême court has adopted a rule of law re- 
quiring every person to stop, look, and listen before crossing the railroad track. 
This rule is not t'oUowed in other states, and certainly is not the law in the 
fédéral courts." 

In Eailway Co. v. Ives the action was to recover damages for the 
aUeged négligent killing of the plaintiff's intestate at a street cross- 
ing in the city of Détroit, with which deceased was familiar, and 
which he had used for a number of years. He resided ou a farm a 
few miles eut of the city of Détroit, and it was his custom to make 
one or more trips to the city every day. In going to the city he 
traveled on a much-used highway, known as the "Holden Road," 
which, in the city, became a street running east andwest. Besides 
the defendant's road, there were two other parallel roads coming 
from the southwest which curved away from one coming on the 
Holden Road. For a considérable distance along the right side of the 
road going into the city there were obstructions to the view of the 
railroad by houses and by trees, so that it was only when the trav- 
eler was within 15 or 20 feet of the track that he could obtain an 
unobstructed view of the track to the right. On the morning of the 
accident, plaintiff's intestate and his wife were driving down the 
road into Détroit in a buggy with the top raised and curtains removed 
or raised. They stopped opposite one of the houses for a few min- 
utes, presumably to listen, and while there a train on one of the roads 
passed by, going eut of the city. Soon after it passed, and while the 
noise made by the train was still distinct, they drove on. Just as 
they reached the defendant's track, and while apparently looking at 
the train that had passed, they were struck by one of the defendant's 
trains coming from the right, and instantly killed. This train was 
a transfer. There was a conflict in the évidence as to whether the 
whistle was blown for this crossing or the bell rung. At the close 
of the évidence the défendant requested certain instructions to the 
jury, which, if given, would bave required the jury to return a ver- 
dict in its favor. It was insisted that the évidence in the case given 
by plaintiff's own witnesses showed that deceased was himself so nég- 
ligent that, but for his contributory négligence, the accident would 
not hâve happened, and that the court should, as matter of law, 
hâve so ruled; but the court said: 
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"To this argument several answers rnight be given, but the main reason why 
it is unsound is this: As the question of négligence on the part of the défend- 
ant was one of fact for the jury to détermine under ail the cireumstances of the 
case, and under proper Instruction from the court, so, also, the question of 
whether there was négligence in the deceased, which was the proximate cause 
of the injury, was likewise a question of fact for the jury to détermine under 
like rules. The détermination of what was such contributory négligence on 
the part of the deceased as would defeat this action,— or, perhaps, more ac- 
curately spealîing, the question of whether the deceased, at the time of the 
fatal accident, was, under ail the cireumstances of the case, in the exercise of 
such due care and diligence as would be expécted of a reasonably prudent and 
careful person under simllar cireumstances,— was no more a question of law 
for the court than was the question of négligence on the part of the défendant. 
There is no more of an absolute standard of ordinary care and diligence In the 
one instance than in the other." 

See, also, Eailroad Co. v. Grifflth, 159 U. S. 608, 16 Sup. Ct. 105, 
where exactly similar doctrine is announced in respect to the ques- 
tion of contributory négligence, and the cases of Impr.ivement Co. 
V. Stead, 95 U. S. 161, and the Ives Case, reafflrmed. 

In Eailway Co. t. Farra, the leading facts were that a woman was, 
at the time of the accident, driving on a turnpike in a two-seated 
vehicle. She had two children with her, — one, an infant, upon her 
lap; the other, a little girl, seated next to her. They were on the 
back seat. The railroad and turnpike approached the crossing 
through considérable cuts. Something like four hundred feet away, 
the turnpike began a descent which continued to the crossing. The 
last point from which one on the turnpike could see the railroad was 
four hundred feet from the crossing. Owing to the cuts through 
which the turnpike and railroad approaclied the crossing, the view 
of the railroad was somewhat obstructed until close to the track. 
This obstruction was by weeds sufifered to grow upon the right of 
way, and obstructed the view to an extent both upon the right and 
left. The side curtains to the carriage were up. The lady stated 
that she had no view of the track until she was on it; that she looked 
to the Bouth, because at that hour no train was expécted from the 
north, and, seeing no train, she looked the other way, when she saw 
an engine so close that it was impossible to cross over. She stated 
that she heard no signais as she approached the crossing. The train 
was a spécial passenger from the north, running at a high rate of 
speed. The lady did not stop before going upon the track, tho«gh 
she said she listened. She received severe injuries in the collision. 
The court refused to charge, as requested, that, if the view was ob- 
structed, it was her duty, before going upon the track, to stop and 
look and listen, and that, if she failed to do so, she was not en- 
titled to recover. On writ of error it was held by this court that it 
was for the jury to détermine, under the évidence, whether the fail- 
ure to stop was an omission of that care and prudence which an 
ordinarily careful person should hâve exercised under like cireum- 
stances, and that the case was proper ly submitted to the jury, and 
that the judgment in favor of the plaintifE should be sustained. The 
law applicable to this question of contributory négligence in cases 
arising out of thèse innumerable collisions at grade crossings was 
eonsidered and restated in this case. 
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McGhee v. Kennedy's Adm'r, 31 U. S. App. 3&6, 13 C. C. A. 608, 
and 66 Fed. 502, is a case in which the action was to recover dam- 
ages for the death of a person killed while crossing a railroad track 
at the intersection of a tnrnpike within.the corporate limits of a 
town, but outside of the more densely settled part of the town. The 
railroad, 300 yards before reaching the crossing, made a curve in a 
eut. The turnpike was below the level of the road, and reached the 
crossing on a g^ade. Whether the view of the train by a tra vêler 
was obstructed in conséquence of this eut was in dispute. From a 
point 20 feet south of the crossing the track could be seen about 40 
feet eastwardly. West of this crossing the track was straight and 
level, and in open ground, for at least half of a mile. Deceased was 
in a wagon, driving northwardly on the turnpike in the direction of 
the crossing. A colored boy was sitting on the seat with him. As 
they approached the crossing, a work train passed. Deceased had 
stopped the wagon in front of a house 40 feet from the crossing, and, 
as the work train passed, moved slowly towards the crossing. The 
team was upon tne track when a second train struck the wagon, 
killing the deceased and injuring the boy. There was about one- 
sixth of a mile between the two trains. The boy was looking at the 
traiui which had passed, and said, just before the team went upon 
the track he saw the second train, and called to the deceased to look 
eut. , There was testimony tending to show that there was no whis- 
tle or ringing of the bell on the second train. The daughter of a 
woman living in a house, 40 feet from the crossing, testified that 
when the wagon was about 20 feet from the crossing she saw the man 
look around at the train as it was approaching the crossing, and 
thought he would stop,; ;but that he whipped up his horses. She fur- 
ther testified that, if the colored man had tried to stop his team when 
she saw him look at the approaching train, he could hâve avoided the 
accident easily, but that h€ appeared to her to be trying to cross the 
track before the train reached him. It was adjudged by this court, 
on writ of error, that, as the deceased might hâve reasonably pre- 
sumed that in the 40 yards which he had to go to reach the track 
another train would not pass the crossing, this circumstance would 
prevent the court from holding as a matter of law that his failure to 
look was contributory négligence, and that the question of contrib- 
utory négligence of the deceased was one for the jury. It was said 
that the presmnption was that, if deceased had seen the train com- 
ing, he would not hâve attempted to cross when so far from the track 
that he could not reach it with his wagon wheels before the coming 
of the train, and that the plaintiflf was entitled to hâve the jury weigh 
the credibility of the évidence of the daughter in the light of the cir- 
cumstances. See, also, Railway Co. v. Steele's Adm'x, 54 U. S. App. 
550, 29 C. C. A. 81, and 84 Fed. 93. 

Thèse cases illustrate the law of négligence and contributory négli- 
gence in its application to grade-crossing accidents, and to the ordi- 
nary case in which the plaintiff suing and charged with contributory 
négligence is a person of fuU years and mature judgment. The rules 
declared in thèse and similar cases, like most other doctrines in the 
law of négligence, are founded upon the care to be expected of a pru- 
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dent and careful adult under the given circumstances. Thèse doc- 
trines, as we shall see, are modified in their application to children 
of tender years. It follows that, besides the usual question of con- 
tributory négligence, the case at bar involves the f urther inquiry how 
far the law controlling the ordinary case with a person of full âge as 
plaintifE is applicable in view of the circumstance that the plaintiff 
in this case is a child of tender years. Before dealing more closely 
with thèse questions, the issues may be more sharply deflned and bet- 
ter understood by stating that the case is not one between a railroad 
Company and a trespasser in its own private vards, as in Rtiilroad Co. 
v. Cook, 31 U. S. App. 277, 13 C. C. A. 364, and 66 Fed. 115, nor be- 
tween the Company and one using its own vards by implied lieense, as 
in Pelton v. Aubrey, 43 U. S. App. 278, 20 C. C. A. 436, and 74 Fed. 
350. The case is clearly that of a grade crossing on a public highway, 
where the rights of the gênerai public and the railroad company are 
mutual and reciprocal; and, while priority in the right to cross be- 
longs to the company, this is, as we bave seen, upon condition that 
reasonable care will be exercised, proportionate to the danger, to 
protect the public by proper warning signais, and such other précau- 
tions as the danger of the situation, whether ordinary or unusual, 
may require. Railway Co. v. Steele's Adm'x, 54 U. S. App. 550, 29 
C. C. A. 81, and 84 Fed. 9.3; Improvement Co. v. Stead, 95 U. S. 161; 
Eailway Co. v. Cody, 166 U. S. 606, 17 Sup. Ct. 703; and 8 Am. 
& Eng. Enc. Law (2d Ed.) 386-388. At such a crossing the traveler 
is, we repeat, in the exercise of a légal right, and stands on equal 
terms with the railroad in the use of the crossing, subject only to 
this precedence in the right to cross ârst, and the duty of the traveler 
to stop on proper signal to allow the train to do so. 

We now corne back to the question of contributory négligence 
raised by the defendant's motion for a peremptory instruction. As 
f uUy appears from the cases already cited, the existence of négligence 
or contributory négligence in the ordinary case is not a question of 
law, but one of fact, to be settled by the jury. This has often been 
declared in various forms. In Eailroad Co. v. Powers, 149 U. S. 43, 13 
Sup. Ct. 748, Mr. Justice Brewer, speaking for the court, upon this 
subject said: 

"It is well settled that, where there is uncertainty as to the existence of 
iiither négligence or contributory négligence, the question is not one of law, 
but of fact, and to be settled by a jury, and this whether the uncertainty arises 
from a conflict in the testimony, or because, the faets being undisputed, fair- 
minded men will draw différent conclusions from them." 

It will be recognized at once that the rule applies with spécial force 
to the issue of contributory négligence in a case like the one at bar, 
where, in addition to other éléments, there is involved the question 
of suffi cient mental capacity and judgment on the part of the child 
to properly understand and appreciate the character and extent of 
the danger, and to exercise for his own protection such care and 
watchfulness as may be commensurate with such a danger. It may 
be remarked hère in passing that the burden of establishing the fact 
of contributorv négligence was on the défendant. Eailway Co. v. 
«teele's Adm'x, 54 U. S. App. 550, 29 C. G. A. 81, and 84 Fed. 93; 
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Eailway Co. v. Gentry, 163 Û. S. 353, 16 Sup. Ct. 1104; Wakelin v. 
Railway Co. (1887) 12 App. Cas. 41. In dealing with such an issue as 
this, the jury, besides ail the spécial circumstances, are to consider 
this question of maturity and capacity. The law discriminâtes be- 
tween children and adults in the degree of caution and care required 
of each. In Eailway Co. v. McDonald, 152 U. S. 281, 14 Sup. Ct. 626, 
contributory négligence on the part of a boy 12 years of âge was relied 
on as a défense. In référence to that issue, Mr. Justice Harlan, 
speaking for the court, said: 

"The question of négligence upon the part of an infant must be determined 
with référence to his âge and to the situation In which, at the time of the 
injury, the circumstances placed hlm. The authoritles cited— indeed, ail the 
adjudged cases— agrée, as declared by the court of appeals of New York, that in 
applylng the rule that a person who seeks to recover for a Personal injury sus- 
talned by another's négligence must not himself be guUty of négligence that 
substantially contrlbuted to the resuit the law discriminâtes between children 
and adults, the feeble and the strong, and only requires of each the exercise 
of that degree of care to be reasonably expected In vlew of hls âge and condi- 
tion. Reynolds v. Rallroàd Go., 58 N. Y. 248, 252. And so, as declared by the 
same court, persons in sudden emergencies, and called to act under peculiai 
circumstances, are not held to the exercise of the same degree of caution as 
in other cases. Thurber v. Eailroad Co., 60 N. Y. 326, 336. Even In the case 
of an employé of a railroad company claîming to hâve been injured as the re- 
suit of the Company' s négligence, this court has said that In determining 
whether he has recklessly exposed himself to péril, or failed to exercise the care 
for hls Personal saf ety that might be reasonably expected, regard must always 
be had to the exlgencles of hls position,— indeed, to ail the circumstances of the 
particular occasion." 

The rule thus declared was distinctly enunciated in earlier cases. 
Eailroad Co. v. Stout, 17 Wall. 657; Eailroad Co. v. Gladmon, 15 
Wall. 406. The resuit of the adjudged cases has been quite carefully 
stated as foUows: 

"While the test of ordlnary care is applied throughout the entire law of 
négligence, yet, as we hâve seen, It Is ordlnary care under tlie circumstances 
and conditions. Thus, what would be ordlnary care for one person might be 
culpable négligence in another; and conduct whlch, on the part of a person of 
fuU âge and average capacity, would be held contributory négligence as a mat- 
ter of law, might be ordlnary care In a chlld of tender years. Hence it fol- 
lows that children so young as to be non sui Juris eannot be goilty of contribu- 
tory négligence. And children who hâve attained an âge where they are not 
whoUy Irresponsible are not required to exercise the same care and prudence 
that would be demanded of an adult simllarly sltuated, but only the care of a 
cbild of equal âge and ordinary childish care and prudence. And even when a 
child has reached years of discrétion, and become, as a matter of law, respon- 
sible for his conduct, no higher degree of care will be exacted of hlm than is 
usually exercised by persons of simllar âge, judgment, and expérience." 7 Am. 
& Bng. Enc. Law (2d Ed.) pp. 405^07. 

In Felton v. Aubrey, 43 U. S. App. 285, 286, 20 C. C. A. 436, 438, 
and 74 Fed. 350-352, the law upon the subject as now established by 
the overwhelming weight of authority was declared by this court 
through Judge Lurton in language as follows: 

"There was a very sharp conflict in the évidence upon the vital question as to 
whether the défendant in error appeared on the track In front of the train, or 
whether from the side of the road he undertook to grab and cllmb up on a 
car as it passed hlm. If the évidence of the injured boy is credited, he did not 
undertake to elimb upon the cars, but was overtaken as he was crosslng the 
track in front of the train. In this aspect of the case, it became very material 
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to détermine whether the défendant in error Tvas himself in the exercise of 
ordinary care aad caution. He says, in his own évidence, that tie neither saw 
nor heard the approacliing train, and tliat he did not look to see if anj'thing 
was approaching. It was broad daylight. There was nothing to prevent hlm 
from seeing if he had loolced. Clearly, on this admission, a responsible adult 
would hâve been guilty of such gross négligence as to defeat any recovery, un- 
less the railway company, after dlscoverlng his situation in time to hâve 
avolded injury to hlm, used no exertlon to ward ofC the danger. The défend- 
ant in error was an infant of nlne years, and it would be unreasonable to 
require from an infant so high a degree of care and watchfulness for his own 
safety as would be ordinarily exercised by a person of more mature years and 
sounder discrétion. From an infant of tender years less discrétion aud intelli- 
gence are required than from an adult. The degree of care and caution to be 
requlred from a child, clrcumstanced as this boy was, would dépend upon his 
âge, expérience at such places, and capaclty; and each case must dépend upon 
the facts and circumstances of that case. Kailroad Oo. v. Gladmon, 15 Wall. 
401; Railroad Co. v. Stout, 17 Wall. 657. The care and prudence to be required 
of a boy nlne years of âge are those to be reasonably expected from such a 
boy, or from boys of that âge, looking to their habits and knowledge of the 
danger to be apprehended." 

The gênerai rule as to contributory négligence bas never been ap- 
plied strictly or inflexibly to young persons, either in this country or 
in England, and allowance bas been made for inexpérience and in- 
tirmity of judgment. Tbis modification of tbe rule bas the merit of 
common sensé and humanity, wbile a différent doctrine would be ré- 
pugnant to natural justice. As Dr. Wbarton says: "The diligence 
and care required are in proportion tô tbe ligbts of the person judged." 
Wbart. Neg. 322. Among tbe English cases we may refer to Crocker 
T. Banks, 4 Times Law R. 324, and Jewson t. Gatti, 2 Times Law E. 
341. 

In Price v. Water Oo., 58 Kan. 551, 50 Pac. 450, the facts were that 
tbe water company maintained upon its grounds deep réservoirs of 
water, to which small boys, to its knowledge, resorted for flshing and 
play, and the company took no reasonable précautions to prevent 
accidents to them wbile at and about the réservoirs. A bright, intel- 
ligent boy, 11 years of âge, going to tbe réservoirs for flshing and 
for play, was drowned. Thèse réservoirs were inclosed with a barbed 
wire fence 10 to 20 wires bigh. A watchman and custodian of tbe 
grounds was employed by the défendant. Boys were in the habit 
of climbing over stiles from the outside into the grounds. The boy 
went to tbe réservoirs without tbe consent and knowledge of bis 
parents. Tbis boy had been warned by a companion of the danger 
of going to the réservoirs, and his parents had also frequently warned 
bim of tbe danger. The parents brought suit to recover damage. 
The case involved questions of négligence and contributory négligence. 
With respect to the issue of defendant's négligence, Doster, G. J., 
giving tbe opinion of tbe court, said: 

"The principle involved is the same as that upon which those actions known 
as the 'Turntable Cases' hâve been resolved, and in which it bas been held, with 
few exceptions, that the maintenance, in an unguarded manner, of a dangerous 
apparatus for the shifting of locomotives, attractive to children residing or 
accustomed to playlng near by, eonstitutes négligence upon the part of the com- 
panies. In one of thèse cases it was quite well remarked by Mr. Justice Valen- 
tine: 'Bverybody knowing the nature and instincts common to ail boys must 
act accordingly. No person has a right to leave, even on his own land, dan- 
gerous machinery calculated to attract and entice boys to it, there to be ia- 
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jured, uniess he Ûrst take proper steps to guard against ail danger; and any 
person who does thus leave dangerous machinery exposed without flrst provid- 
ing against ail danger is gullty of négligence. It is a violation of the benefl- 
cent maxim, "Sic utere tuô Ut alienum non leedas." It is true that tlie boys in 
sùch cases are teclinicaliy trespassers. But even trespassers hare rights wliich 
o.tnnot be ignored, as numerous cases which we might cite would show.' Rail- 
way Ce. V. Fltzsimmons, 22 Kan. 691." 

In relation to the question of contributory négligence the court used 
this language: 

"The second question, viz. the contributory négligence of the deceased, can 
be shortly disposed of . What might be négligence in an adult will not, of 
necessity, be négligence in a child. Persons of tender years are not held to 
the same degree of care that a mature and experienced person is requlred to 
exercise. As remarlied in Eailway Oo. v. Fitzsimraons, supra: 'Boys can sel- 
dom be sald to be négligent when they merely follow the irrésistible impulses 
of thelr o:Wn natures,— instincts common to ail boys. In many cases where 
men, or boys approaching manhood, would be held to be négligent, younger 
boys, and boys with less intelligence, would not be. And the question of nég- 
ligence is in nearly ail cases one of fact for the jury whether the person charged 
with négligence is of fuU âge or not.' This view of the law we believe to be 
talcen by ail the courts." 

It was accordingly ruled that the question whether the boy was 
négligent was for the détermination of the jury, and not for the court. 
In Young v. Clark, 16 Utah, 42, 50 Pac. 832, the action was to recover 
damages for personal injuries sustained by the plaintiff, a child 12 
years old, by beingrun down and struck by a locomotive attached to 
a passenger train, çperated by the défendant, while the plaintiff was 
Crossing the def endant's bridge spanning the Ogden river, situated one- 
half of a mile north of the passenger dépôt in Ogden City. The évidence 
tended to show that for a number of years it had been the custom of 
people residing on the north side of Ogdan river to use the defendant's 
bridge and railroad track as a footpath to and from the city, and that 
it was so used by children attending school. About 5 o'clock p. m., 
on a clear day, plaintiff was sent on an errand by her grandmother, 
and her brother, nine years of âge, was sent with her. At the end 
of the bridge, knowing it was about train time, the little girl looked 
and listened, and, hearing no train, started north, crossing the rail- 
road bridge. There was no hand rail, foot bridge, or planking on 
the bridge; nothing except the ties to walk upon. When about half 
way across, she saw an engine, with a train, coming towards her from 
the north. She placed the boy on the end of a projecting beam of 
the bridge, outside of the rails for safety, and then undertook to keep 
out of the way of the train by running, and when within ten feet of 
the south end slipped and fell, and was struck in the left side by the 
pilot of the engine, and was seriously injured. She knew the train 
passed over the bridge each way ail hours of the day and night. She 
had f requently crossed the bridge, and knew how long it took, and 
was familiar with the time the trains usually crossed the bridge. 
There was a curve in the track about 2,200 feet from the bridge, and 
from that point to the bridge the view of the track was open, so that 
the engineer might hâve seen the little girl on the bridge; but the 
engineer testified that two men were walking on the track towards the 
engine, and between the engine and bridge, and intercepted what 
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would otherwise hâve been an open view of the bridge after rounding 
the curve. There was judgment for the plaintiiï, and it was decided 
hy the suprême court that the questions of négligence and contributory 
négligence were proper for the jury. With respect to the défense of 
contributory négligence the court said: 

"The âge of the plaintiff was a proper matter for the considération of the 
jury under the facts in this case. The care to be used in such cases has rela- 
Hon tQ the situation and condition of the parties, and varies according to the 
exigencies which may require vigilance and attention, and when contributory 
négligence is chargea against a chlld he can only be held to that degree of 
care which may be reasonably expected from one under the same conditions 
of sex, intelligence, âge, and judgment. The rule to be applied to an adult is 
quite différent from that to be applied to a child of tender years. Of a child 
<if twelve years less discrétion is required than from one much older. The de- 
g-ree of care to be exercised must dépend upon the âge, knowledge, expérience, 
and capacity of the child; and this should be determined in each case by the 
clrcumstanees surrounding it under the évidence, and, in cases where contribu- 
tory négligence is a question for the jury, as it was in this case, it is the prov- 
ince of the jury to judge of her capacity and ability, and the manner in which 
she used the same on the occasion in question," — clting Railroad Co. v. Glad- 
mon, 15 Wall. 401, and numerous other cases. 

In Traction Oo. v. Scott, 58 N. J. Law, 682, 34 Atl. 1094, while a 
car of the company was stopping at a street crossing to receive and 
discharge passengers, a boy of the âge of 7 years and 8 months, while 
walking across the street from behind the standing car, was struck 
and killed by another car of the défendant, passing from the opposite 
direction. There was évidence which tended to prove that the boy's 
view of the approaching car was obstructed until he had passed the 
standing car, and that no bell was sounded by the approaching car, 
and that the boy did not look for the approaching car before entering 
upon the track, where he was struck almost immediately upon step- 
ping upon it. The trial judge refused motions to nonsuit and to 
direct a verdict on the alleged grounds that there was no proof of 
négligence, and that contributory négligence was established on the 
part of the plaintiff's intestate. Both motions were overruled, and 
the case submitted to the jury for its détermination. On error to the 
suprême court of Is'ew Jersey it was held that the judge committed 
no error in this ruling. Hendrickson, J., after disposing of the tirst 
ground of the contention for a nonsuit, and reaching the question of 
contributory négligence, said: 

"There is another élément to be considered as afCecting juridical action upon 
the question of contributory négligence in this case, and one that, I think, 
clearly makes it a question for the jury alone, and that is the fact that the 
plamtifC's intestate was a boy of tender years. He was described as a bright 
boy, but he was so young that naturally his powers of reason and judgment 
could be but partlally developed. He had not passed far beyond the âge of 
seven years, the period below which children hâve, in many cases, been held 
to be non sui Juris as a matter of law, and hence not chargeable with contribu- 
tory négligence under any clrcumstanees. Where there is a question whether 
the child is of suffleient âge and discrétion to be capable of some care for his 
own safety, the question of his capacity, and its degree, is for the jury. 2 
Thomp. Neg. 1182. In an action, by a child eight years old against an electric 
street-railway company for injuries caused by being run over by defendant's 
car, the question whether plaintiff was sui juris was held to be a question for 
Ihe jury. Stone v. Eailway Co., 21 N. E. 712, 115 N. Y. 104, followed Bennett 
V. Railroad Co. (Sup.) 37 N. Y. Supp. 447. And when a child has reached the 
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âge of discrétion, and is considered sui Juris as a matter of law, the degree of 
care and caution requlred of liim will be no liigher than such as Is usually 
exercised by persons of similar âge, judgment, and expérience. And wlietlier 
that degree of care and caution lias been exercised by tlie child in a given case 
is usually, if not always, a question of fact for the jury. 4 Am. & Eng. Eue. 
Law, 1, 46, and cases cited." 

In Kailroad Co. v. Webster, 6 App. D. C. 182, the action was by a 
boy to recover damages for injuries sufîered in an accident wliich. 
occurred at the intersection of a railway and a street Icnown as 
"Maryland Avenue," in Washington City. The company, at the 
time, maintained and used on the avenue four or flve railroad tracks. 
The plaintiiï was endeavoring to cross the traclc of the railroad be- 
tween Eighth and Mnth streets, when he was run over by a pas- 
senger train on the north track, and severely injured. Plaintiff tes- 
tified that when approaching the railroad tracks he saw the smoke 
of a train coming from the direction of Long Bridge, but thought he 
could get across the track ; that a number of f reight cars were stand- 
ing on the track, extending eastwardly; that he turned to the right, 
and ran through an opening between the cars; that he was looking 
at the train coming from the Long Bridge, and did not observe any 
other train, but, after reaching the other side of the car, he saw a 
passenger train coming from the dépôt, which was so close that he 
could not hâve turned back, because the freight train was also al- 
most on him; that he could not, before passing through the opening 
between the standing cars, see the train coming from the east (the 
dépôt) because of the cars obstructing his view; that the next thing 
he remembered was both engines passing; that he could not say 
which train ran over his foot. At the close of the évidence défend- 
ant asked an instruction from the court that the verdict of the jury 
should be for the défendant. The request was refused. It is stated 
in the opinion of the court that the boy was less than 12 years of âge, 
while in the argument for appellant it is said that he was 12 years 
old, and bright and active. There was no question but that he was 
accustomed to trains and to thèse tracks, and was somewhat in the 
habit of jumping on and ofE trains and of "stealing rides." The court 
of appeals said, in substance, that as there was no déniai of the fact 
that there were freight cars standing on the track between Mnth 
and Eighth streets, and that if, as was insisted, they were left stand- 
ing there unnecessarily, and that such standing cars did prevent a 
view of the moving train that inflicted the injury upon the plaintiff, 
which would not hâve occurred but for such obstructed view of the 
moving train, then it was clearly right and proper that those ques- 
tions should hâve been submitted to the jury for their détermination, 
as showing négligence on the part of the défendant. In regard to 
this point, as well as the question of contributory négligence, Mr. 
Chief Justice Alvey, announcing the judgment of the court, said: 

"The unauthorized act of allowing the cars to stand on the tracks in one of 
the thoroughfares of the clty, which ail persons hâve a right to use, and where 
such standing cars might be the means of exposing people to danger, cannot 
be otherwise regarded than an act of négligence, if not as a positive nuisance. 
Hence the court below was quite right in rejecting the seventh and eighth pray- 
ers of the défendant for instruction, which requested the court to déclare to 
the jury that the allowing the cars to stand on the tracks in the avenue be- 
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tween Eighth and Ninth, and Ninth and Tenth streets could not be considered 
as évidence of négligence on tlie part of tbe défendant. Under tlie circumstan- 
ees in proof, tiie court could not withdraw the case from the jury. The court 
could only détermine the question as matter of law, whether there was any évi- 
dence tending to prove the négligence complained of ; and, if such évidence 
was found to exist, it was the duty of the court to submit it to the considération 
of the jury. Where a given state of évidence Is such that reasonable men may 
fairly difEer upon the question as to whether there was négligence or not, the 
détermination of the matter is for the jury; but where the évidence is such that 
ail reasonable men must draw the same conclusion from it, the question of 
négligence is one of law for the court. Railway Co. v. Ives, 144 TJ. S. 408, 
417, 12 Sup. et. 679. Or, as said by the court in a subséquent case: 'The 
question of négligence is one of law for the court only where the facts are such 
that ail reasonable men must draw the same conclusion from them; or, in 
other words, a case should not be withdrawn from the jury unless the conclu- 
sion follows as matter of law that no recovery can be had upon any view 
which can be properly taken of the facts the évidence tends to establish.' 
Gardner v. Eailroad Co., 150 V. S. 349, 361, 14 Sup. Ct. 140, 144. Applying the 
principles just stated, It would seem to be clear that the case was fairly and 
properly submitted to the jury, and that there was no error in refusing the first 
prayer of the défendant. With respect to the question of contributory négli- 
gence of the plaintifC, that was also properly submitted to the jury. As matter 
of défense, it was incumbent upon the défendant to establish such contributory 
négligence, unless shown in the proof produced by the plaintiffi. The plaintiff, 
at the time of the injury received, belng a boy under twelve years of âge, as 
shown by the proof, could not be expected to exercise the same degree of care 
and caution to avoid danger to himself as would be exacted of an older or an 
adult person under like circumstances. The question in ail such cases is 
whether the child has exercised such care as was reasonably to be expected 
from a person of his âge and capacity, and the mère fact that he was old enough 
lo know the probable conséquences of the act which caused his injury jvill not 
conclusively détermine that he was négligent in a degree to defeat his right to 
recover, since it is not to De expected that a child will exercise the measure of 
prudence or caution in avoiding danger that we expect of an adult. Kailroad 
Go. V. Gladmon, 15 Wall. 401; Railroad Co. v. Stout, 17 Wall. G57, 660; Plum- 
ley V. Birge, 124 Mass. 57." 

See, also, Railroad Co. v. Cumberland, 12 App. D. G. 598, where 
an exactly similar rule was laid down and applied, the plaintiff in 
that case being again a little boy over 12 years of âge at the time 
of the accident, and injured on the railroad track of the same Com- 
pany on Maryland avenue in the city of Washington. 

In the Aubrey Case, supra, the boy injured was 9 years old. The 
injury was sustained in broad daylight by a railroad train at a place 
where the track of the railway crossed an open common at a high 
embankment; and the boy testified that he did not ùndertake to climb 
upon the cars, but was overtaken as he was crossing the track in 
front of the cars; that he neither saw nor heard the approaching 
train, and that he did not look to see if any thing was approaching. 
It was held by this court that, if the boy w'as on the track, his ad- 
mission that he neither saw nor heard the approaching train, and 
that he did not look to see if anything was approaching, although it 
was in broad daylight, was such gross contributory négligence as 
would defeat any recovery in case of a responsible adult; but that, 
inasmuch as less discrétion and intelligence were required from a 
child than an adult, the degree of care and caution was dépendent 
upon the child's âge, intelligence, and expérience, and was a ques- 
tion for submission to the jury. The case of Adams v. Railway Co., 
95 F.— 25 
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52 U. S. 45Pp. 433, 28 G. G. A. 494, and 84 Fed. 596, fully sustains 
this doctrine. 

Décisions of the suprême court of Tennessee are much relied on by 
the plaintiff in error. We shall net attempt now to review thèse 
cases. It is sufBcient to say that, x^^hen those cases are read in the 
light of theàr own facts, they wiU.be found to be consistent with the 
décisions of this court, and with the weight of authority generally. 

Kailroad Go. v. Dies, 98 Tenu. 655, 41 S. W. 860, was a case much 
considered; on the original hearing and rehearing, and may be re- 
garded as thé latest utterance of that court upon the subject now in 
question. The material facts were that a negïo woman 20 or 26 
years old and a boy 12 years old were Eilled by a road engine and 
tendér at the intersection of Kentucky avenue and Garolina street, 
in the city of Memphis. They came down the street to the avenue 
crossing about 9 o'clock p. m. A freight train was crossing, and 
they stopped, and waited for it to clear the crossing, and then, while 
attempting to pass over, were struck and killed by the engine back- 
ing in an opposite direction on a parallel track. The tracks were six 
or eight feet apart. There was no light upon the tender as it pro- 
ceeded backward, ànd the testimony was conilicting as to the speed 
of the engine, and as to the light fui^iaished at that place by the city 
lights. There , was no flagman at the crossing,: which was a public 
onfe, and much used. Indiscussing the subject of contributory nég- 
ligence, the court said, upon a careful review of the whole of the 
évidence, that thé défense Was nôt sustained; that the deceased per- 
sons passédbehind the freight train aj:, a public crossing, and had no 
raeans of knowing that an engine was moving in an opposite direc- 
tion on a parallel track eight feet away; that there was no headlight 
and no lookout wheré it would hâve been of any aval! to hâve a look- 
out; that there was évidence tending to show that there was no light 
on the tender where it couM be seèn, and that the engine was mov- 
ing withônt ringing thé bell or blowing the whistle. 

"In this connection," said Jijdge "W%ès, sgeaking for the court, "much stress 
is laid Upon the obligation tb stop, look, and listen before going over the track 
of a railroad. The évidence In this case is that the deceaâed parties dld stop. 
They were eompelled to do ;sp, awaltiiig the passage of the freight train. 
Thèse obligations to stop and look and listen must receive a reasonable con- 
struction and Interprétation. It çannot be required that a person shall always 
stop, or always lèols, or always listen, but the requirement Is that thèse précau- 
tions shall be sb Observed as to f ree the party from ail në'^ligence. A party çan- 
not be requiredj for instance, to stop or listen wben, on approaching a crossing, 
he can see a reasonable distance up and down the track, so as to be certain 
he runs no risk In crossing. He cannot be required to listen if he is deaf, or 
the noise of the surroundings is so great as to preclude ail posslbility of hearing. 
He cannot be held liable for négligence In faîUng to look when hls view is abso- 
lutely eut oflf, or so obstructéd as that he can see nothlng until he is entering 
or has enteredon the track. A person cannot be deemed négligent because 
he fails to stQp at each track, when there Is a séries of parallel tracks so near 
to each other that he can see as efCectually by stopping once, or by not stopping 
at ail, as by making continuons or repeated stops. So, too, it could not be 
deemed négligence for a traveler to fall to observe any of thèse précautions in 
cases where the railroad has a flagman at the crossing, and he gives the signal 
for crossing in safety; nor where, In other ways, the railroad throws him ofC 
his guard by falling to exercise légal requirements, and usual observances, and 
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ordinary caution, and thus leads him Into real danger under an apparent aspect 
of saf ety." 

Within such distance west of the point of collision in question as a 
traveler might be expected to be on the lookout, could the backing 
train hâve been seen? ïhe only means of seeing was the chance 
that the flagman on a box car might hâve been observed over the 
Une of intervening cars. If the bell was ringing at a distance of 
20 cars away on a curve, could it hâve been heard? The sound was nec- 
essarily muifled and obstructed by the noise on the crossing and the 
standing cars. Was the traveler misled by the eut in the cars with 
the way thereby left open? If, as the évidence tended to show, the 
custom had been to hâve the train flagman précède the train, and 
warn people against crossing, how far may the injured boy hâve been 
put off his guard relying upon the absence of the flagman as an 
assurance of saf ety? Thèse were ail questions for the considération 
of the jury in determining whether the boy was chargeable with con- 
tributory négligence. It bas been adjudged that where a railway 
Company, although under no obligation to station a flagman at a 
crossing, yet for a long time bas done so, travelers hâve a right to 
présume, in the absence of the flagman, that the crossing is clear. 
And so the want of a flagman may be proved for the purpose of show- 
ing what degree of care ought to be used in his absence. 2 Shear. 
& R. Neg. (5th Ed.) 466. And where gâtes are kept at a crossing t>y 
statutory requirement, the fact that the gâtes are open is équivalent 
to a notice to the public that the track at that time is safe for cross- 
ing, and persons going inside the gâtes may very wôll be supposed by 
the jury to hâve been influenced by the circumstance that the gâtes 
are found open. Railway Co. v. Wanless, L. E. 7 H. L. 12; Blount's 
Adm'x V. Railway Co., 22 U. S. App. 135, 9 C. G. A. 526, and 61 Fed. 
375. And, furthermore, the question of the capacity, intelligence, 
and expérience of the injured boy, and the degree of care and caution 
required of a ehild of his âge, under the circumstances, was peculiarly 
within the province of the jury. In the proper disposition of such a 
question the jury had the advantage aiïorded by the test of the 
examination and cross-examination of the boy in open court. 

In regard to the suggestion in argument that this was an un- 
usually bright boy, we may say that his testimony, even as read in 
"cold print," manifests an imperfect appréciation of the import and 
bearing of the testimony which he was giving on the case. It is en- 
tirely wanting in any of that circumspection which characterizes the 
testimony of a person of full years and discrétion. It is true, the 
boy says that, if he had been looking, he might hâve seen the train, 
and, by jumping, hâve avoided injury, just as the driver; but this, 
in view of the other évidence, must be understood to mean that this 
opportunity to see the backing train was only after coming from be- 
hind the cars on the track immediately west of the east track, for the 
weight of the évidence shows that west of that point the view was 
obstructed. If, after emerging from behind thèse cars, the boy had 
seen the backing train, and, being thus suddenly placed in a position 
of danger, had failed to judge quickly and act instantly like an adult, 
it would not be insisted for a moment that this would, as matter of 
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law, .constitute négligence. The man Mmself çarrowly escaped, 
without giving time for a word to saTe the boy. In view of what is 
thus said, we conclude that the motion to direct a yerdifit was prop- 
erly denied, and the question of contributory négligence rightly sub- 
mitted to the jury. We are not to be understood as implying that 
contributory négligence on the part of a child might not be so clear 
and indisputable as to become a question of law, and require a per- 
emptory instruction. Sickles v. Ice Co., 153 N. Y. 83, 46 N. E. 1042, 
and Sewell t. Eailroad Co., 171 Mass. 302, 50 N. E. 541, may be re- 
ferred to as examples of such cases. We are also fully aware of the 
cases in which it has been adjudged that f allure on the part of an 
adult approaching a railway crossing to look and listen before cross- 
ing the track is négligence as matter of law, leaving nothing for the 
jury to décide. Such, for example, are the cases of Eailroad Co. t. 
Freeman (just decided by the suprême court of the United States) 
19 Sup. et. 763, and other cases referred to in the opinion. 

It remains to inquire whether the other errors assigned are sus- 
tainable. One of thèse related to a part of the court's instruction to 
the jury, in which he characterized quite frequently the cônduct of 
the boy as "childlike." As the âge of the child was not disputed, 
and ail the évidence as to his intelligence and expérience was before 
the jury, and the charge of the court full and correct as to the care 
aji^d caution required of a child of his intelligence and expérience, 
we do not think there was any error in this regard. 

The only other error assigned is on the court's refusai to give in 
charge 10 of the 13 spécial instructions submitted by the plaintiff in 
error. The évident purpose of thèse requests was to hâve the court, 
in différent forms of expression and with différent degrees of em- 
phasis, give effect to the contention of the plaintiff in error — First, 
that, with an obstructed view, the failure of the boy to stop and look 
and listen before driving upon the crossing was contributory négli- 
gence as matter of law ; and, second, that the failure on the part of 
the boy to look and listen was such négligence as would defeat a 
recovery, provided the jury should flnd that, if he had been looking 
and listening, he might hâve seen the flagman on a box car, or the 
other persons who attempted to stop him, and that in this way the 
accident might hâve been avoided. T^Tiat we hâve already said dis- 
poses of the spécial charges asked, based on the failure of the boy 
to stop and look and listen. Among other instructions in the gên- 
erai charge were the following: 

"What is first suggested by human expérience to persons approaching a 
railroad crossing? That they should go rlght along heedlessly and thought- 
lessly over it, without doing anything to see what danger there is in it? Oer- 
tainly not; certainly not. They are required by tlie law to do whatever a 
reasonable, prudent person would do under the given eircumstances then and 
there exlsting, with the knowledge of the fact that there lies before them a 
railroad track on which trains are passlng, according to the facts and eircum- 
stances of the situation. If it is a crossing where the railroad trains only pass 
once or twice in 24 hours, that is ône situation. If it lies in a city, and ia 
used for switching purposes with the main traclis of the railroad company, that 
is another situation. And a person who approaches it must take notice of that 
situation which lies before him in approaching and attempting to cross a rail- 
road. Now, don't you see thèse two obligations are corresponding obligations; 
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that the law requires of both sldes that they shall each do that which reason- 
able and prudent persons staould do under the given eircumstances of the case, 
— perfectly lair, and perfectiy just, and perfeetly impartial in its requirements? 
It is a great mistake to suppose tliat a railroad company is to pay damages to 
everybody who gets hm't. They only haye to pay damages to him who 
is hurt without any fault on his part. * * * if you believe from the 
testimony in this case that he had intelligence, and discrétion, and capability, 
and familiarity, and had knowledge enough of that situation that he ought to 
be charged with the ordinary rule that would apply to other people of doing 
that which was prudent and careful on this occasion, and that he omitted to' 
do that which was prudent and careful, he could not recover in this case. It is 
true, this was an open yard, and an open way, and the cars were open, and 
it is true there were obstructions in the way of thèse cars and that open 
way there, without any flagman and without any person there, and was a nég- 
ligent situation, possibly, if yoù flnd it so, on the part of the railroad company. 
If you charge the railroad company with négligence in that situation, and a 
man mlght go along and see it open, and ail of that, yet he knew that was the 
switch yar^s. He could see with his face and with his eyes there were four 
tracks there, and that was a place used for that purpose,— switching cars there; 
and it does seem to me, though it is not binding on you, that an ordinarily pru- 
dent and careful man going along there would see and observe that situation, 
and would look and listen; and, if he said to you upon the witness stand that 
he didn't look and didn't listen, I would say that is contributory négligence. 
But the great question in this case is for you to détermine whether this is to 
be attributed to this boy, 10 years old, under the eircumstances of this case. 
l will leave that question with you. If the railroad company was négligent, it 
is liablç, unless you flnd that this boy was ehargeable with négligence, was 
guilty of négligence, and of such âge and discrétion that he is responsible for 
that négligence; and I submit that question for your fair and impartial judg- 
ment." 

The court gave in charge the thirteenth request, which was in 
thèse words: 

"If you flnd that the railroad company was négligent in not guarding this 
crossing, but you also flnd that plaintifC was neghgent in crossing the tracks, 
and that his négligence was the direct and proximate cause of the injury, and 
you flnd plaintiff was of sufficient âge, capacity, and understanding to know the 
danger incident to crossing railroad tracks and switch yards, and, having such 
understanding, he was guilty of such négligence in not looking and listening, 
then you must flnd for the railroad, though you should flnd the railroad was 
also négligent." 

The charge of the court in relation to the duty of the boy at the 
crossing and the issue of contributory négligence was full and 
correct, although in somewhat gênerai terms. Moreover, the thir- 
teenth request, as we hâve seen, was given to the jury in the very 
language in which it was presented. In respect of the care and cau- 
tion to be required of a child of this boy's âge, the court instructed 
the jury in the very language of the opinion in Eailroad Co. v. Glad- 
mon, 15 Wall. 406. The ninth and tenth spécial charges requested 
were preciselj' similar in substance and effect to the thirteenth, which 
was given, and the court was not required to repeat the instruction. 
The other spécial instructions sought to hâve the court throughout 
déclare the failure to look and listen négligence as matter of law. 
It is true that in one or more of thèse the fact of failure to look and 
listen was coupled with other hypothetical facts, which were left 
open for the considération of the jury. So far, however, as the fail- 
ure to look and listen was a part of the instruction, it was treated 
as constituting négligence as matter of law. From what we hâve 



390 , 95 FEDERAL REPORTEE. 

already isaid, itijsn&ppiaiçept that weithink it was a question offact 
under the circumstancès ofthis case for the considération of the jury. 
Thèse instructions tvete properly dentéd by tlie court upott tlie ground 
pôinted out iii ïtailway Oô. v. Ives,'144'U. S. mS, 12 Sup. Ct. 67fl; 
Rajlwaj Co. V. Î^arra/Sl U. S. App. 307, 13 G. G. A. 602, and 66 
Fed. 4.96; and again in Eailway Co. v. Leali, 163 U. S. 280-288, 16 
Sup. et. 1020. The instructions àré open to tlie criticistn that they 
sought to single, oUt the fact of ïailure to look and listen as deter- 
mining tie question, of contributory négligence to the exclusion of 
otherifacts of equal importance, which it was the duty of the jury to 
cdnsider. In regard tô a similar instruction the court, in Eailway 
Go, V. Leak,,i63 U. S. 280-288,. 16 Sup. Çt 1020-1023, said: 
: "It was not an error to: refuse this instruction. It wasUalsle to the objection 
that it singled out partieulai: circumstances, and omitted ail référence to others 
of importance. In KailwayOo. v. Ives, 144 U. S; 408, 433, 12 Sup.^Ct. 679, it 
^yas,.said,tlaat, 'indetenuining whether the, deceased was guilty of contributory 
négligence, the jury were bound to consider ail the facts and circmnstances 
bearing upon that question, and not sélect one partlcular prominent fact or 
dEcumstance as controUing the case to the exclusion of ail the others." " 

There was nq exception taken or reserved to the gênerai charge 
upon the subject of contributory négligence to which thèse spécial 
instructions exclusively related. So far as any of thèse spécial char- 
ges could be regarded as sound,^like the niuth àùd tenth, — the law 
had already; beep corrëçtly declared in the gênerai charge, and again 
in the thirteenth instruction requested, and the court was not re- 
quired to repeat substantially the same instruction in a spécial 
charge: White v. Van Horn, 159 U. S. 3, 15 Sùp,' Ct. 1027; Coffin 
V. U. S., 162 U. S. 664, 16 Sup. Gt. 943; Railroad Go. y. Urlin, 158 
U. S. 271, 15 Sup. Ct. 840. Furthermore, to hâve repeated the same 
spécial îiistruction as ôften as the, court was heré asked to do would 
hâve given undue euiphasis to the plaintiff's contention. Eason v. 
Railway Go., 2 U. S. App. 272, 2 G. G. A. 549, and 51 Fed. ,935. It 
is not to be dOubted that the réitération of the same instruction 
upon the same point, as 'the court was asked to do inthis case, would 
hâve been misleading and confusing, as calculated to inipress the 
jury with the belief that the «ase turned on the particular facts 
singled out, and in this way giveli prominence. In view of the gên- 
erai charge and the spécial charge which was given, the refusai to 
give further instruction in the same Une was right. The case in this 
respect is undistinguishable from Railroad Go. v. Urlin,: 158 U. S. 271. 
15 Sup. et. 840, and Railway Go.v. Leak, 163 U. S. 280, 16 Sup. Ct. 
1020. The right to hâve spécial instructions givej;! in charge bas its 
well-defined limitS; as the above and other cases show. It is suggest- 
ed, rather than àrgued, that there was error in the ruling on a single 
question of évidence. The point is without merit. Upon the whole 
case we conclude that the judgment of the circuit court was right, and 
it is aflfirmed. 
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CENTRAL TRUST CO. OF NEW YORK v. BERWIND-WHITE COAL 00. 
(Circuit Court, S. D. New York. July 8, 1899.) 

1. CoNTRAoTS— Provision for Bbnefit of Thikd Pbeson — Right to Sde in 
His OwN Namb. 

A provision of a coal lease by wliich tlie lessee, who is required to mine 
a certain quantity each year, agrées to pay from tlie royalties due the 
lessor, who is also tlie mortgagor of tlie leased premises, a specifled sum 
quarterly to the mortgagee in payment of interest on the mortgage debt, is 
one for the beneflt of the mortgagee, and he may maintaln au action 
thereon in his own name, irrespective of the fact that the lease is under 
seal, under the System of procédure in the state of New York. 

3. Pleading— Sdpficiency of Complaint. 

In an action against a lessee in a coal lease to recover payments there- 
under, an allégation in the complaint that sueh payments had become due 
and payable under its tenus is a sufficient allégation that the lease was 
still in force. 

3. Mining— Coal Leasb— Construction. 

Where a coal lease requircs the lessee to mine a certain amount each 
year, a provision that royalties are to be paid so long as coal to that 
amount is produced under the lease does not relieve the les.see from the 
payment of royalties, where he arbitrarily and willfuUy refuses to mine 
such amount. 

On Demurrer to Complaint. 

Lewis Cass Ledyard, for demurrer. 
Arthur H. Van Brunt, opposed. 

SHIPMAK, Circuit Judge. This is an action at law wiich. was 
brought in tlie suprême court of the state of New York, and was 
remoyed to this court upon the application of the défendant, by 
reason of the diverse citizenship of the parties. The plaintiff is a 
corporation of the state of New York, and the défendant is a cor- 
poration of the state of Pennsylvania, and has demurred to the com- 
plaint upon the ground that it does not state facts sufficient to con- 
stitute a cause of action. The complaint allèges that on April 0, 
1892, the Clearfleld Creek Coal Company, a corporation of Penns'yl- 
vania, mortgaged to the plaintiff, as trustée, certain real estate, coal 
grants, and leasehold interests, situate in Pennsylvania, to secure 
the paj'ment of 400 bonds of the mortgagor, each for the sum of 
|1,000, payable on January 1, 1942, with interest at the rate of 5 
per cent, per anniun, payable in semiannual installments at the 
office of the plaintiff, on the Ist days of January and July in each 
year, and that said bonds hâve been sold and are in the liands of 
holders for value. It further allèges that the Clearfleld Company 
and the défendant entered into a written agreement, dated May 28, 
1892, by which the relation of lessor and lessee was established be- 
tween them, as to ail the coal leased and demised under and by 
certain leases referred to in said agreement, and that certain roy- 
alties were thereby fixed and established as payable by the défend- 
ant to the Clearfleld Company for the mining of coal under the pro- 
visions of this agreement, a copy of which was annexed to the com- 
plaint. It was a contract in ter partes, executed in Pennsylvania, 
and sealed by each party. The coal rights which were leased were 
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tlie mortgaged premises. One of the provisions of the lease, and 
vv'hich Wks set forth in the complaint, was as follows: 

"And the parties mutually agrée that ont of tlie wliole of the premises here- 
iiibefore named and leased, subject to the provisions and stipulations of tlie 
leases- thereof , there shall be mined during the year ending June 1, 1893, and 
annually thereafter, during the contlnuance of this lease. three hundred thou- 
sand (300,000) gross tons, and that, Of the royalties payable for the same to the 
said coal eompany, twenty thousand (¥20,000) dollars shall be paid by the min- 
ihg Company to the Central Trust Company of New Yorky in equal quarterly 
payiiients of flve thousand ($5,000) each, coinmenciug Jvme 20, 1892, and quar- 
terly so long as coal to that aniount is produced under this lease, to be applied 
by said trust eompany to the payment of the coupons of the said coal com- 
))any's bonds there maturing." 

Tlie complaint further allèges : 

"ïhat défendant entered Into possession under the agreement and mined 
coal in aCcordance with its terms. That during tlie year ending June 1, 1893, 
coal was mined and produced under said lease to the amount of 300,000 gross 
tons and upwards, and coal to that amount and upwards was produced, or 
would hâve been produced, annually thereafter; but that since June 1, 1806, de- 
fendant hàs \vlllfully and wrongfully failed, neglected, and refused to mine 
said minimum amount of 300,000 tons annually." "That défendant made the 
payments to and including January 1, 1897, but has made none since that date, 
though demand has been made; and that the coupons appertaining to the 
bonds, maturing July 1, 1897, January 1, 1898, and July 1, 1898, are due and 
unpaid." "That six quarterly payments, of $5,000 each, hâve become due and 
payable, but that défendant has failed to pay them after demand; and prays 
judgment for $30,000 and interest." 

The important point in the case arises upon the defendant's prop- 
osition that no action can be maintained by the Central Trust Com- 
pany upon the agreement contalned in the lease because it was net 
a party to the agreement, nor privy thereto, and the agreement was 
not primarily intended for its beneflt. 

The question of the abllity of a plaintiff, who was not a party to 
an agreement which contains provisions for his beneflt, to sustain 
an action at law thereon in his own name, is one which has often 
arisen, has been the subject of conflictiûg décisions, and upon which 
the opinions of courts hâve not always been in continuons harmony 
with their previous utterances. The early English décisions were 
favorable to the right of a plaintiff' to sustain such an action in a 
limited class of circumstances, but it is understood to bave been now 
established în Kngland, "so far as any common-law right of action 
is concerned, that a third person cannot sue on a contract made 
by others for his beneflt, even if the contracting parties hâve agreed 
that he may." Austin t. Seligman, 18 Fed. 519. In a careful state- 
ment by the circuit court for this district of the law in this country, 
it was said: "The resuit of the better-considered décisions is tliat 
a third person may enforce a contract màde by others for his beneflt, 
whenever it is manifest, from the nature or terms of the contract, 
that the parties intended to treat him as the person primarily in- 
terest éd." AîUstin V. Seligman, supra. The point of divergence in 
the décisions has been the définition of the language, "for the beneflt 
of a third person," and the form of the contract in which the agree- 
ment was côiitained has often had an important influence upon the 
définition, At common law, the right of a plaintiff: to sue in as- 
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sumpsit in Ms own name upon the promise contained in an agree- 
ment not under seal, if it was evidently made for his sole beneilt, 
altliough lie was not a partv to the contract, was generally admitted. 
Hendrick v. Lindsay, 93 U. S. 143; 2 Kent, Comm. 463, If the prom- 
ise was contained in a deed inter partes, — that is, one which, "on 
the face of it, expressly describes and dénotes who are parties to it, 
C, if not expressly named as a party, cannot sue thereon, although 
the contract purports to hâve been made for his sole advantage." 
1 Chit. PI. 3. If the promisor made his promise under seal, the 
action must be in debt or covenant, and must hâve been in the name 
of the party to the instrument, because the party not named could 
not sue in debt or covenant, for no covenant had been made with 
him. 1 Pars. Cont. (6th Ed.) 467; Hendrick v. Lindsay, 93 U. S. 143; 
Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831. In many of the 
States of this country where the common-law forms of action hâve 
disappeared, the stringency of thèse définitions has also been relaxed. 
The lease was of property in Pennsylvania, and was executed in 
that state by two of its corporations. The plaintiff says that the 
part of the contract in regard to the payment to it of royalties was 
made with a view to the law of New York, and is to be interpreted 
accordingly. The mère fact that a payment was to be made to a 
New York corporation does not déclare that the contract was made 
with a view to the law of that state; but an examination of the 
Pennsylvania décisions shows that, while the courts of the two 
states difler materially in regard to the form of the remedy, there 
is no substantial différence in regard to the interprétation and 
légal effect of the contract. A gênerai rule was early declared in 
Pennsylvania as foUows: "He for whose beneflt a promise is made 
may maintain an action upon it, although no considération pass 
from him to the défendant, nor any promise from the défendant 
directly to the plaintiff." Hind t. Holdship, 2 Watts, 104. In this 
case, an insolvent had assigned his property without préférences in 
favor of his workmen, but by a paroi promise the assignée declared 
that "the hands should be paid, at any rate." The action was in 
favor of a workman against the assignée. The principle of this 
case has frequently been recited, and has been followed in Pennsyl- 
vania, especially in cases where a tradesman had sold his stock of 
goods, the purchaser agreeing that he would pay the debts of the 
seller. Beers v. Eobinson, 9 Pa. St. 229; Bellas v. Fagely, 19 Pa. 
St. 273; Townsend v. Long, 77 Pa. St. 143. The Pennsylvania 
courts hâve, however, been exact in regard to the form of the rem- 
edy, and hâve insisted that, "where a covenant is made by one man 
for the beneflt of another, the action must be brought in his name 
who made the covenant"; but, in the case of promises not under 
seal, the person for whose beneflt the promise is made may support 
an action of assumpsit for its breach. Strohbecker v. Grant, 16 
Serg. & E. 237; De Bolle v. Insurance Co., 4 Whart. 68; Maule v. 
Weaver, 7 Pa. St. 329. They refused to hold that the mère fact that 
the défendant purchaser had agreed with the grantor or vendor to 
pay his debt to a third person, as a payment, in whole or in part, 
of the purchase priée, the debt having no connection with the pur- 
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cliaSed pi-operty, was an agreenxent for th^ beneflt of the third per- 
son (Blymire vi Boistle, 6 Watts, 182); but where a purchaser of real 
estate had, in a simple contract signed by the vendor only, assented 
toi 'an , agreément which ' declared that he was to pay a môrtgage 
upon the land, the courts of Pennsylvania hâve no doubt that he 
is liable in assumpsit to the mortgagee (Hoff's Appeal, 24 Pa. St. 
200; Merrimàn v. Moore, 90 Pa. St. 80). 

WHere the promise for the beneflt of a third person is under seal, 
he must obtain his remedy by a suit in the name of a covenantee, 
for the use of such third person. ■ In Mississippi R. Go. v. Southern 
K. Co., 4 Brewst. 79, the plaintiff had leased to the défendant its 
railroad; the défendant agreeing to pay generally the bonds and 
coupons which the plaintiff had issued, but not specifying the per- 
son to whbih. payment was to be made. In an action by the lessor 
foi" the use of ■ an individual owner of some of thèse bonds and cou- 
pons, Judge Sharswood held that an action did not lie in favor of a 
covenantee for the use of a single bondholder,-^a décision which is 
in harinony with the intimations in Barlow v. Myers, 64 N. Y. 41, 
and upon a very différent state of facts from those contained in 
this case, in which a deflnite promise was made to pay a named 
person in quarterly payments. 

A statuteof Pennsylvania passed in 1878 spécifies the manner 
in which the Personal liability of a granteè of real estate to pay an 
existing inïurabrance upon the land shall thereafter be expressed, 
and to whom the promise shall inure (2 Pepper & L. Dig. p. 4063), 
but this^^ stàtute does not relate to the terms of - the contract now 
uhder considération. The cases of Hoff's Appeal and Merrimàn v. 
Moore, and the'well-known case of Blymire v. Boistle, supra, suffl- 
ciently exp'lftîb the position of the Pennsylvania courts upon the 
légal effect ©f différent' classes , of contracts to pay a; third person, 
irrëspeétivé oï anyConaplteations in 'regard t'ô remedy. : 

The décisions of thé New York court of appeals upon the point 
raised by thé demurrer ail tum back to the case of Lawrence v. 
Fbx, 20 N.'"Yi:268, in which the facts were very simple. One HoUy, 
by paroi agt^eéiiient, lôaned fSOO to the défendant, tfeUing him that 
he owed that sum to the plaintiff, and the défendant thereupon 
promisëd tO'pay the thoney to the plaintiff. The contract was held 
to be for the lïen^ti ôf the plaintiff, who recovered in assumpsit. 
The principle df the décision has not been enlarged, bTit it bas been 
applied mâihïy in cases of promises by thegrantee of ^the mortgagor 
to pay the iUoney due ùpo^n mortgages; andit bas been repeatedly held, 
upon the prlncipîé of Lawrence v. Fox, that a mortgagee may main- 
tain an action at law against a grantee of the mortgagéd promises, 
who by the acceptançe of a deed poil from the mortgagor, in which 
the grantee is made to assumé payment of the mortj^agej has covenant- 
éd, with the' khbwledgé bf. the mortgagee, to maké such payment. 
Biirr v. Beeré; 21' % Y, 178; Thorp v. Coal Go., 48 S". Y. 253 ; Wager 
V. Link, 134 l^t.tl 122, 31 N. E, 213; IngtiranCe Co.'V. Aitken, 125 
K Y. 660, 26 JsT.; Ê. 732. So flmiîv has ïliis been established that in 
Insurance Coi'v, Hanford^ 143 U. S. 18'^,;12 Sup.'Ct. 437, Mr. Justice 
Gray says'that, by thé làw of New' York, "the mortgagee may sue 
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at law a grantee who, by the terms of an absolutë conveyance from 
the mortgagor, assumes the i^yment of the mortgage dèbt." Ac- 
cording to that view,^ the gràntee, as soon as the mbrtgagee knows of 
the assignment, becomes directly and primarily liable to the mort- 
gagee for the debt for which the mortgagor was already liable to 
the latter, and the relation of the grantee and the grantor towards the 
lïiortgagee, as well as between themselves, is thenceforth that of prin- 
cipal and surety for the payment of the mortgage debt; and this right 
exists irrespective of the fact that the agreement was under seal. 

The décisions in a large number of states are in favor of the right 
of a mortgagee to sue in an action at law in his own name upon this 
class of contracts. It was said by a judge who was not in favor 
of the principle that "perhaps it is not too moch to say that the pre- 
vailing current of authority is in that direction." Meech v. Ensign, 
49 Oonn. 205. Its universal adoption would be in the interest of 
freedom from adhérence to technicality. 

Is the principle of thèse mortgage cases applicable to the faets 
in this case? The plaintiff, at the time of the lease, was a mortgagee 
of the land containing the coal which was leased and demised, The 
mortgagor was not grantor of a fee, but was lessor, and the défend- 
ant, instead of being a purchaser, was lessee, and agreed that the 
minimum quantity annually mined should be 300,000 tons, and that, 
of the royalties payable for the same to the lessor (which would large- 
ly exceed |20,000), $20,000 should be paid to the plaintiff in equal 
quarterly payments, of |5,000 each, to be àpplied by the plaintiff to the 
payment of the lessor's bonds. The défendant made payments from 
June 20, 1802, to and including Jauuary 1, 1897, and the plaintiff 
was made aware of the agreement. The fact that the parties were 
lessor and lessee, instead of being vendor and vendee, and that a sum 
equal to the interest only was to be paid by the lessee to the mort- 
gagee, instead of its principal, makes no diffeuence in the principle 
which underlies ail the mortgage cases. But it is said that the part 
of the contract relating to thèse payments was merely an incident to 
the agreement to mine 300,000 tons; that the mining part of the 
agreement was for the beneât of the coal company, and could not be 
sued upon by the plaintiff; and that the agreement to pay par-t of the 
royalties to the plaintiff was for the convenience of the coal company 
in making its payments of interest. It is probably true that the 
l>laintiff could not sue the défendant for its willful refusai to mine 
coal, but its right to sue for a portion of the royalties dépends upon 
the question whether the provision was manifestly and intentionaUy 
made for its benefit, and had such benefit as its object. Austin t. 
Heligman, 18 Fed. 519; Simson v. Brown, G8 K Y. 355; Grarnsey v. 
Rogers, 47 N. Y. 233. The lessor had just given a mortgage of 
1400,000 to the plaintiff, and had promised to pay interest thereon 
amounting to |20,000 annually, in semiannual payments. It is now 
agreed that royalties to the amount of |20,000 should be directly paid 
to the plaintiff in pajTnent of the coupons, in equal quarterly payments. 
In addition to its ôWn obligation and the security of the land, it gives 
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the defendant's indivMual obligation to pay thé interest quarterly. 
The lessee, as between tbe lessor and lessee, bas become the principal 
for, the payment of interest. The intention and the object of the 
provision were, as in the mortgage cases, palpably and primarily for 
the beneflt of the plaintiffi, and to enhance its certainty of securing 
the interest upon the lessor's mortgage. It is not required that the 
beneflt of the plaintiff should be the sole object of the agreement. 

The next point is that the complaint does not state that the défend- 
ant had agreed or was under obligation to mine between January 1, 
1897, and July 1, 1898. It is truethat the complaint does not form- 
ally State that the lease was in force up to and on July 1, 1898; but 
it does state that on and prior to, July 1, 1898, quarterly payments 
amounting to |30,000 had become due and payable under the terma 
of the agreement, which sufiiciently avers that the lease continued to 
be pperative. 

It is next said that the agreement provides that the royalties are 
to be paid so long, "as coal to that amount is produced under the lease," 
and^ as it appears from the complaint that no coal was mined after 
January 1,, 1897, there was no obligation on the part of the lessee to 
pay. The clause which is referred to was to prevent an obligation to 
pay if çoal did not exist or had^been exhausted, but not to relieve the 
lessee from bis liability to pay a royalty if he willfuUy and arbitrarily 
refused to mine. The complaint avers a willful and wrongful neglect 
and refusai by the défendant to mine after June 1, 1896. The dé- 
marrer is overruled, with costs, with leave to the défendant to answer 
within 30 days from the date when this opinion shall be flled. 



GRAND ISLAND & W. C. R. CO. et al. v. SWEBNBY et al. (four cases). 

(Circuit Court «of Appeals, Bight^ Circuit. June 5, 1899.) 

Nos. 1,212-1,2.15. 

ApPEATj — Necbssart Pahties. 

Railroad subcontractors hâve an interest in a decree holding them liable 
jointly with the principal contractors and the railroad company for the 
purchase price of the materials supplied for their use In constructing the 
road, and establishing a lien on the road therefor; and an appeal from 
sueh decree cannot be entertained unless they are joiued, or an order of 
severance obtalned. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Dakota. 

N. K. Grriggs, Henry Frawley, J. P. Laffey, and Charles F. Mander- 
son, for appellants. 

Charles W. Brown, Eben W. Martin, and Norman T. Mason, fof 
appellees. i, 

Before CALDWELL and THAYER, Circuit Judges. 

PER CURIAM. Thèse are suits which were brought by Thomas 
Sweeney, the appellee, to recover the value of certain blasting ma- 
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terials which were supplied by him to Chamberlain & Skinner, Car- 
roU, Donoghue & Co., and to Nathan Westcott, who were, respec- 
tively, subcontractors under John Fitzgerald & Bro. for the con- 
struction of certain sections of the Grand Island & Wyoming Cen- 
tral Railroad Company, lying within the state of South Dakota. 
John Fitzgerald & Bro. were the original contractors with said rail- 
road Company for the construction of its entire Une of road, and 
sublet portions of the work to the three parties above named, who 
are hereafter referred to as "subcontractors," and who, in turn, pur- 
chased from Thomas Sweeney, the complainant below, certain mate- 
rials for blasting purposes, which were consumed in the construc- 
tion of the several sections of the railroad which they had respec- 
tively contracted to construct. Under and by virtue of the laws of 
the State of South Dakota (Comp. Laws Dak, 1887, c. 31, § 5469), 
the complainant claimed to be entitled to a lien upon the railroad 
for the value of the materials which he had so supplied to said sub- 
contractors. The présent suits appear to hâve been brought to ob- 
tain a judgment against the several subcontractors to whom the ma- 
terials were supplied, as well as a lien, to secure the payment of the 
judgment, against the property of the railway Company. The decrees 
which were eventually rendered in the several cases in accordance 
with the prayer of the complaints ascertained and fixed the amount 
which was due to the complainant from the several subcontractors 
to whom the materials had been furnished, and adjudged that the 
amount so due be paid by the respective subcontractors and by the 
défendant railway company within 30 days thereafter, and that in 
default of such payment the property of the railway company to 
which the lien attached should be sold to satisfy the respective 
amounts so as aforesaid found to be due from the respective sub- 
contractors to the complainant. From thèse decrees in the respective 
cases the défendant railway company and John Fitzgerald & Bro., 
the original contractors, hâve appealed, without joining the subcon- 
tractors as appellants, and without obtaining a judgment of sever- 
ance against them, and without giving said subcontractors any no- 
tice whatsoever, so far as the record discloses, to appear and join 
in the appeals, or to refuse to so join. Upon the face of the record, 
the several subcontractors, to wit, Chamberlain & Skinner, Car- 
roll, Donoghue & Co., and Nathan Westcott, hâve an interest in the 
decrees which are challenged by the respective appeals, and will be 
affected by a reversai of the same. The subcontractors, according 
to the provisions of the decrees, are jointly liable with the railway 
company for the sums therein found to be due and required to be 
paid. The decrees conclusively establish the amount of their in- 
debtedness to the complainant, and further adjudge that they, as 
well as the railway company, shall pay the amount of such indebted- 
ness to the complainant within a specifled period. It is manifest, 
we think, that the subcontractors who hâve neither joined in the 
appeals, nor been requested or notifled to join therein, hâve a direct 
interest in the question raised by the several appeals, namely, whether 
the railway company as well as the subcontractors shall be required 
to pay the several debts which hâve been ascertained to be due from 
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theo^ to ,the coinplainant> or whether it shall be discharged from that 
obli^çLlion, leàyiag the subcontractors solely liable for such indebted- 
nesp; , |t caiiinot be said, we tbink, from an inspection of this rec- 
ord, that tïe subcontractors wbo bave not been joined as àppellants 
bave no interest in the question whether the lien is upheld or de- 
nied. For thèse reasons, thereforè (tbat is to say, because ail per- 
sons who appear to hâve an interést in the decrees hâve not been 
made parties to the appeals, or been giren notice to àppear and join 
in the appeals, or otherwise défend their interest), the several ap- 
peals must be dîsmissed, on the strength of the folîowing cases: 
Trust Co. V. Olark, 49 U. S. App. 571, 27 C. C. A. 5^2, and 83 Fed. 
230; Trust Co. V. McClure, 49 U. 8. App. 46, 24 0. C. A. 66, and 
78 Fed. 211; Dodson v. Fletcher, 49 U. S. App. 61, 24 0. C. A. 69, 
and 78 Fed. 214; Masterson v. Herndon, 10 Wall. 416; Hardee v. 
Wilson, 146 U. S. 179, 181, 13 Sup. Ct. 39; Davis v. Trust Co., 152 
U. S. 590, 14 Sup. Ct. 693; Gray v. Havemeyer, 10 tJ. S. App. 456, 
3 C. 0. A. 497, and 53 Fed, 174. It is so ordered. 



WALL y. CHBSAPEAKB & O. ET. CO. 

(Circuit Court of Appeals, Seventh Circuit June 6, 1899.) 

No. 56é. 

L PoRBioN Corporations— Service of Process upon— Agents. 

A persoa employed In Chicago to sollclt husineBS and glve Infiormatlon <hi 
behalf o( a forelgn rallroad company havlng no property or oJHce wlthln 
the State, who has no power to make contracts for the company, Is not 
an agent on whom service of process agalnst the company can legally be 
made under the statutes of Illinois. 
2. Peocess— Objection to Service— Pbacticb in Fédérai, Courts. 

It Is proper practice to try the question of the sufflclency of the service 
of a summons by motion to quash the retum, supported by affidavlts. 
8. Pbdbbai, Courts— Following State pRACncB— Act dp Conpormitt. 

A f ede^-al court Is not requlred by the act of conformlty (Eev. St § 914) 
to foUow the State practice of trylng the question of the sufflclency of the 
service of the summons to a jury on a plèa In abatement, where such prac- 
tice Is not statutory, but was establlshed by décision of the state suprême 
court as the proper mode of procédure under the common law.i 
4. Pbocess— Objections to Service— Practice. 

A forelgn corporation, défendant, on a motion to quash the retum on the 
summons on the ground that service was made on a person not authorized 
by law, is not requlred to state In Its affidavit on whom service may prop- 
erly be made, or. If there Is: no one wlthln the district, to state such f act 

Woods, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Clair E. More, for plaintiff in error. 
Joseph Mann, for défendant in error. 

1 Aa to conformlty of practice In fédéral to that of State court, «ee note t« 
O'Connell v. Reed, 5 O. C. A. 594; note to Griffln v. Wheel Co., 9 C. C. A. B48î 
and note to Insurance Co. v. Hall, 27 C. C. A. 3^. 



WALL V. CHESAPEAKE & O. EY. CO. 399 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. This action was brought by the plain- 
tifE in error, a citizen of Illinois, in the superior court of Cook 
county, 111., as administratrix, to recover damages for an injury 
resulting in the death of Edward Wall at Cincinnati, Ohio, in 1896. 
The défendant is a corporation organized under the laws of the 
state of Virginia, having its principal ofi&ce at Eichmond, in the 
State of Virginia, and at the time of the accident was engaged in 
operating its railroad, running from Cincinnati, in the state of 
Ohio, and Lexington, in the state of Kentucky, to Eortress Monroe, 
in the state of Virginia, but did not own or operate any railroad 
in the county of Cook or in the state of Illinois. The deceased 
was a cattle shipper employed by Nelson Morris & Go., of Chicago, 
to accompany live stock from Chicago to Newport News, Va. The 
injury oecurred on or about the 24th day of May, 1896, in the city 
of Cincinnati, on the defendant's road, and was occasioned by de- 
ceased being struck by one of the street bridges extending over 
the railroad under which the train had to pass, while he was rid- 
ing on top of the train. The summons issued by the superior court 
of Cook county was returned with an indorsement of service as 
foUows: 

"Served thls writ on the within-named Chesapeake & Ohio Railway Company, 
a corporation, by delivering a copy thereof to U. L. Truitt, the Northwestern 
passenger agent of said corporation, this 12tb day of April, 1898. The prési- 
dent of said corporation not found in my county. 

"James Pease, Sheriff, 

"By B. Gilbert, Deputy." 

After this return was made, and the déclaration flled, the défend- 
ant proceeded to remove the case to the United States circuit court 
for the Northern district of Illinois, and, when so removed, entered 
its spécial appearance for the purpose of moving to set aside the 
return of the summons on the ground that U. L. Truitt, the person 
on whom it was served, was not the defendant's agent, or a person 
on whom proper service of the summons could be made. The mo- 
tion to set aside was f ounded upon the affidavits of Ulysses L. 
Truitt and H. W. Fuller, the gênerai passenger agent of the de- 
fendant, setting forth that at the time of the service Truitt was in 
the employ of the défendant Company for the purpose of inâuencing 
persons who might be désirons of traveling from Chicago and vi- 
cinity to points east of Cincinnati and Lexington to patronize 
those railway Unes leading ont of Chicago that made connections 
with defendant's road at Cincinnati and Lexington; that Truitt 
had no other connection with the défendant, and had no power or 
authority from said défendant, either express or implied, to make 
any contract or rates for transportation over the railway of the 
défendant, and that his authority was strictly limited to convey- 
ing information conceming existing rates as established by the 
officiais of the défendant company, and conceming the connections 
and time made and facilities possessed by the défendant in and 
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about its passenger trafic, and had no other authorit^ whatever; 
that the défendant was a résident of the state of Virginia, having 
its principal office at Eichmond, in that state, and was not operating 
any railway in said county of Cook, and had no place of business 
theréin. Upon thèse àfidavits (no counter affidavits being flled) 
the court below, by its order, set aside the service of the summons, 
to which ruling the plaintiff duly excepted. Thereupon counsel 
for the plaintiff stated in open court that no further efforts would 
be made to obtain service upon the défendant in that court, and 
consented in open court that the action be dismissed out of that 
court for want of prosecution, and the same was so dismissed for 
want of service; the plaintiff in open court waiving ail errors 
arising upon that portion of the order of the court subséquent to 
the order quashing the service of summons. Judgment was there- 
upon entered for the défendant, and it is to reverse this judgment 
that the case is brought hère by writ of error. 

The sufflciency of the service of summons upon Truitt was not 
an open question in the United States courts of this circuit at the 
time this action was brought. That question had already been 
adjudged by this court in Pairbank & Co. v. Cincinnati, N. O. & T. 
P. Ry. Co., 9 U. S. App. 212, 4 C. C. A. 403, 54 Fed. 420, where just 
such a service was held insufflcient, and was set aside on motion 
in the United States circuit court, and the Judgment of that court 
affirmed by this court. Section 4 of the Illinois practice act, as 
amended by the act of 1877 (3 Starr & 0. Ann. St. 111. 1896, p. 2986), 
provides that: 

"An incorporated Company may be served with process by leaving a copy 
thereof with Its président if he can be found in the county in which the suit is 
brought, if he shall not be found In the county, then by leaving a copy of the 
process with any elerlî, secretary, superlntendent, gênerai agent, cashier, prin- 
cipal, director, engineer, conductor, station agent or any agent of said Com- 
pany found in the county." ' 

In Railway Co. v. McDermid, 91 111. 170, it was held that this 
section embraced foreign corporations having property in Illinois, 
and doing business in the state by local agents, and that such cor- 
porations might be brought into court by service of process on 
such agents. In Railroad Go. v. Crâne, 102 111. 249, it was heid 
that a railroad company organized under the laws of Missouri, 
with its office and principal place of business and its tracks in 
that state, but running trains regularly over the bridge across the 
Mississippi river at Quincy, 111., where it had a local agent au- 
thorized to make contracts for the transportation of freight and 
passengers, could be sued in Illinois, and brought into court by 
the service of process on such local agent. But those cases were 
held by this court to be widely différent from the case then before 
the court. The défendant in that case had no agent or other rep- 
résentative in Illinois, authorized to bind it by any kind of con- 
tract. It had no propei?ty or offlcer, and no office for the transac- 
tion of business, in the state. The person on whom service was 
made was a mère solicitor of business, and not an offlcer or agent 
within the meaning of the law. 
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No contention is made in the case at bar that tbe décision of this 
court in Fairbank & Co. v. Cincinnati, N. 0. & T. P. Ry. Co. is 
not décisive upon the question of the sulBciency of the service. 
Truitt was not an agent of the company on whom service could 
lawfully be made under the above statute of Illinois. Suppose 
the président of the défendant company had placed a fee in the 
liands of a circus rider or traveling salesman going about the coun- 
try, and told him to turn ail the travel he could in the way of bis 
road; this vi'ould not make such person an agent of the company, 
to stand in its place for the purpose of service of process upon the 
company. But the contention is that the practice adopted to get 
rid of the service by motion to quash and set aside was irregular 
and unjustifled in law, and that, instead of proceeding by motion, 
the défendant should hâve filed a plea in abatement, and had a 
trial of the question by a jury, This is an important and radical 
contention, and the ground upon which it is sought to support it 
is that it is the practice in such cases recognized and established 
by the suprême court of the state of Illinois. That court flrst made 
such a ruling in Railway Co. v. Keep, 22 111. 9, and has in numer- 
ous décisions since adhered to it, and it is contended that this 
court should follow the state practice. But this contention can- 
not be supported, either upon reason or authority. Section 914, 
Rev. St., provides as follows: 

"The practice, pleadings and îorms and modes of proceeding in civil causes, 
other than equity and admiralty causes in the circuit and district courts, shall 
conform as near as may be to the practice, pleadings and 1!orms and modes of 
proceeding existing at the time in like causes in the courts of record of the state 
within whIch such circuit or district courts are held, any rule of court to the 
contrary notwlthstandlng." 

It was held in Nudd v. Burrows, 91 U. 8. 426, that the practice 
act in Illinois, which provided that the court should instruct the 
jury ordy as to the law, and that they should, on their retirement, 
take the written instructions of the court, and return them with 
their verdict, was not binding upon the fédéral courts sitting in 
that state. It was said by the suprême court in that case : 

"The purpose of the provlsiOD is aM>arent upon Its face. No anaJysis is nec- 
essary to reach it. It was to brlng alsout uniformity in the law of prodedure 
in the fédéral and state courts of the same locality. It had Its origin in the 
code enactiaents of maay of the states. Whlle In the fédéral tribunals the 
common-law i^eadlngs, forins, and practiœ were adhered to, in the state courts 
of the same district the simpler forms of the local code prevailed. This in- 
volved the necesslty on the part of the bar of studying two distinct Systems of 
remédiai law, and of practicing according to the wholly dissimilar reqmre- 
ments of both." 

In Railroad Co. v. Horst, 93 U. S. 291, this construction was re- 
affirmed, and it was held that a motion for a new trial is not a 
mère matter of proceeding or practice in the district and circuit 
courts, and therefore not within the provision of the act of con- 
formity, and could not be affected by any state law upon the sub- 
ject. In this case the circuit court had overruled a motion to in- 
struct the jury to flnd specially upon particular questions of fact 
involved in the issues, in the event they should flnd a gênerai ver- 
95 F.— 26 
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dict; and the suprême court héld that Such instruction was right, 
not>Yi;tlistanding a statute of the state requiring thé co'urt to sub- 
mit particular questions to the jury when requested to do so. In 
tiis case it is said that the Conformity is required to be "as near 
as may be," not "as near as may be possible," or "as near as may 
be practicable" ; that this indeflniteness may hâve been suggested 
by a purpose: it deyolved upon the judges to be aflfected the duty 
of construing and deciding, and gave them the power to reject, as 
congress doubtless expected they would do, any subordinate pro- 
vision , in euch state statu tes vyhich, in the judgment of the court, 
vi'ould unwisely incumber the administration of the law, or tend 
to defeat the ends of justice, in their tribunals; that, while the 
act of congress is to a large extent mandatory, it is to some ex- 
tent only directory and advisory. Thèse cases are reviewed, and the 
same doctrine reaffirmed, in a subséquent case by the suprême 
court in Railway Co. v. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, 
where it was held that the provisions of a Texas statute which 
giye à spécial appearance, made to challenge the court's jurisdic- 
tiqii, the force and effect of a gênerai appearance, so as to confer 
jurisdiction over the person of the défendant, are not binding upon 
fédéral courts sitting in that state, under the above rule of pro- 
cédure. So, in Beardsley v. Littell, 4 Cent. Law J. 270, Fed. Cas. 
No. 1,185, judge Blatchford held that the provision of the New 
York Code of Procédure for the examination of witnesses before 
trial did not apply to the fédéral courts. Furthennoré, it was 
never intended that the provision for uniformity should extend to 
modes of procédure established by judicial interprétation of the 
common law, but only to such as are established by the statutes 
of the several states. The United States courts are supposed to 
be able to find out for them^elves what the common law is, with- 
out beîng bbund to follow meekly and without question the déci- 
sions of the state courts where they happen to be sitting. Erstein 
V. Rothschild, 22 Fed. 61; Sanfprd v. Town of Portsmouth, 2 Flip. 
105, Fed. Cas. No. 12,315. In ^lie last-named. case, decided in the 
Eastern district of Michig'ân' fey Judge Brown, now oiie of the jus- 
tices pf thé sùpi'eme court, it Was held that the fédéral courts were 
not bpiind by the décision of the suprême' court of a sta,te which 
held that mandamus was the only proper remedy upon municipal 
bonds. The court says : 

"I think tiie practice, pleadings, and forms and modes of proceeding In civil 
causes, mentidiied in section 914^ are cdnflned to thèse established by the stat- 
utes of the state, arid do not includè modes of procédure established by judicial 
construction of common-law remédies. Whenever gênerai principles of law 
are Involved, the fédéral courts , may exercise an independent judgment. By 
the judiciary açt of 1789 (Rev. St. § 721)', 'the laws of the several states shall be 
regarded as rules of décision in trials at common law in the courts of the 
United States'; but it ha s nevçr been held, in construing this section, that the 
judicial décisions of the several states upon questions of gênerai law were ob- 
ligatory upon the fédéral courts." i 

In Erstein V. Éothschild, 22 JP^eÀ, 61, it was held by Mr. Justice 
Matthews that, where a writ of attachment bas been issued in a suit 
instituted in the circuit court of the United States on a defective 
affidavit, the court may, when right and justice require it, allow such 
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afBdaTit to be amended although, under statutes of thé etate in wliich 
the court is held, the state court could hâve no power to allow such 
an amendment. 

Under thèse décisions, it is évident that the law vests a reasonable 
discrétion in the fédéral courts to judge in any given case how far 
they will feel found to follow the practice or décisions of the state 
courts. There can be no doubt that the rule upon this question of 
practice prevailing in the Illinois state courts is contrary to the 
gênerai rule on the subject in this country, as well as in England. 
There is no more reason for requiring a plea in abatement and a 
jury trial to test the question of a sufficient service of a summons 
than there would be to require the same proceeding, including a 
jury trial, in ail cases where now a motion is held to be the proper 
remedy. The constitutional right to a jury trial obtains whenever 
there is any question at issue involving the life, liberty, or property 
of the citizen. But a motion to quash a service of summons, or any 
other process or order, for insufflciency in the service, involves no 
such substantial right. The setting aeide of service does not affect 
the writ or the status of the action in court. Another service can 
be made, and the action proceed. If the original process were ex- 
hausted, a new summons could be issued. If the objection were to 
the writ iteelf, a plea in abatement would be the proper remedy, 
the office of which is to give the plaintiff a better writ. 1 Chit. 
PI. 446-457. But hère the plaintiff still has his writ. The order 
only sets aside the service, as being unwarranted and insulficient 
in law. No substantial right is affected by the décision. There 
are many matters pending in the progress of a case which are daily 
determined upon motion that are much more important in affecting 
substantial rights than a motion to set aside an irregular service of 
process. Take, for instance, the motion for a new trial upon newly- 
discovered évidence after the plaintiff has recovered a substantial 
verdict. The court, in its discrétion, may set aside the verdict 
upon a motion. Whether the plaintiff will ever be able to obtain 
another is uncertain, and yet no one would think of objecting to 
trying such a question before the court upon motion supported and 
opposed by aiiidavlts. 

The practice in the United States circuit court for this circuit was 
fairly well established by précèdent when this action was begun. 
So that if the défendant had resorted to a plea in abatement, in- 
stead of making a motion, he would hâve subjected himself to the 
criticism that he was departing from the usual practice adopted in 
such cases. In Fairbank & Co. v. Cincinnati, N. O. & T. P. Ry. Go., 
supra, a eimilar motion was made and heard before Judge Blodgett 
at the circuit without question as to the propriety of the practice, and 
an order made quashing the service. Judge Blodgett delivered an 
opinion, holding the service insufifîcient, which was afBrmed by this 
court, where no question was made as to the proper practice being 
by motion. In American Cereal Co. v. Eli Pettijohn Cfereal Co., 70 
Fed. 276, the same practice was adopted, and the service set aside 
upon motion; Judge Showalter delivering an opinion justifying the 
practice, and giving good and suflScient reason for it, as follows: 
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"The determlnlng considération Is that the matter at issue, however it may 
resuit, will not end the suit. If found agalnst the défendant, the défendant ia 
in court and must plead; if in favor of the défendant, the return of the wrlt is 
vacated or quashed, and the suit remains pending; whereas a plea, either in 
abatement or in bar, if made ont by proofs, puts an end to the proceeding. The 
View that a motion to be determlned upon affidavits Is the proper practice in 
such cases Is sustained by English décisions,"— citing Hemp v. Warren, 2 Dowl. 
(N. S.) 758; Preston v. Lamont, 1 Exch. Dlv. 361. 

In the last of the above-named English cases, Amphlett, B., in a 
coneurring opinion, gives the reaeon for having the question of serv- 
ice detennined summarily upon motion, instead of by plea, as fol- 
lows: 

'The décision of the Judge at chambers can be contested on appeal, and, if 
necessary, in the house of lords. There is conrenience in thls, because it is a 
speedy and inexpensive mode of determining that question before any expansé 
is Incurred upon the merits of the action, whereas, if the question may be raised 
by plea, ail the expansés of the action may be thrown away. * * * Con- 
venience and justice, I think, require that this question should not be the sub- 
ject of a plea." 

In the state courts in this country, while some question has been 
made as to the conclusiveness of the sheriff's return, it bas gener- 
ally been held, that it is only prima facie true, and that the truth 
or falsity of the return may be determined upon motion supported 
by affldayit. The rule in England at the common law was that the 
sherifPe return was conclusive and could not be disputed, and the 
defendant's only remedy was by an action againet the sheriff for a 
false return. But in this country, where we hâve so many différent 
codes of practice, and so many Mnds of substituted service, such a 
rule would be inconvénient, unjuet, and impracticable. Upon exam- 
ination of a great many American cases, we believe the gênerai rule 
in this country, with âqme dissenting cases like those in Elinois, to 
be this: That the sheriff's return stands in the flrst instance as the 
afifidavit of the sheriff, but is subject to be disputed by affidavits on 
the part of the défendant showing to the satisfaction of the court, 
upon motion to quash, that the return is not true in point of fact, 
or, as in the case at bar, is insufflcient in law. Carr v. Bank, 16 
Wis. 50; Bond v. Wilson, 8 Kan. 228; Crosby v. Farmer, 39 Minn. 
305, 40 ÎJ-. W. 71; Walker v. Lutz, 14 Neb. 274, 15 N. W. 352; Wen- 
dell V. Mugridge, 19 N. H. 109; Stout v. Eailroad Co., 3 McCrary 
1, 8 Fed. 794; Van Eensselaer v. Chadwick, 7 How. Prac. 297 
Wallis V. Lott, 15 How. Prac. 567; Watson v. Watson, 6 Conn. 334 
Rowe V. Water Co., 10 Cal. 442. In this case the sheriff returned that 
he had made service upon U. L. Truitt, Northwestern passenger agent 
of the défendant. If this return had been true, the service would 
hâve been good. But it is very clear from the affidavits flled that it 
was not true. Truitt was not Korthwestern passenger agent of the 
Company, or any other agent, but a mère employé for a certain 
purpoee. The sheriff wàe mistaken, and there was no need to resort 
to the clumsy method of a plea in abatement and a trial by jury to 
ascertain this fact. 

It has been suggested that, allowing the practice by motion to be 
correct and préférable, still, in analogy to the practice under a plea 
in abatement of giving the plaintiff a better writ, the défendant 
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should state in his affidavits on whom the summone may be properly 
served, or, if there be no such person in the district, to state that 
fact. No authority is cited for such a rule, and we hâve searched 
in vain for a précèdent to warrant it. Under our présent jurisdic- 
tion act, this suit, if brought in the fédéral court, might be brought 
either in the district where the plaintiff résides, or the one where 
the défendant résides. The plaintiff resided in Chicago. The de- 
fendant resided in Virginia, having its principal oiBces at Richmond, 
in that state. In bringing her action in Coolt county, the plaintiff 
took her chances of being able to get service in that county. Plain- 
tiff's counsel would know without being advised either by plea or 
affidavit that plaintiff could commence her suit in Virginia, either in 
the fédéral or state court, and obtain proper service of summons, or 
in ail probability in the local court at Cincinnati, where the sup- 
posed cause of action arose. But there could hardly be any pre- 
sumption that the défendant would hâve an office or officers a thou- 
sand miles away from its résidence and where it operated its road. 
It seems, therefore, that there could be no obligation on defendant's 
I^art to give the plaintiff a better service. There is no suggestion 
in any of the adjudicated cases that this doctrine has any application 
to a motion to set aside service. It only applies to a plea in abate- 
ment where the objection is to the writ itself. The only better 
service that she could hâve would be obtained by discontinuing her 
action, and bringing suit elsewhere, in some state or place where the 
défendant was doing business. The plaintiff is hère in the rather 
anomal ous attitude of seeking to reverse a judgment to which she 
consented in open court in the court below, and which would not 
hâve been rendered but by such consent. The record shows that 
she stated in open court that no further efforts would be made to 
obtain service upon the défendant in that court, and consented that 
the action be dismissed for want of prosecution. But, waiving the 
question of the plaintiff's proper standing in this court, we are satis- 
fled to détermine the case upon its merits. The judgment of the 
circuit court is afflrmed. 

WOODS, Circuit Judge (dissenting). I agrée that it was proper 
practice to try the question of service by affidavits, but think the 
showing defective because it was not made to appear that there was 
in Cook county, or elsewhere in Illinois, or the Northern district of 
Illinois, no agent on whom an effective service could be made. If 
there is no précèdent on the subject, it is a good time to make one. 
The analogy of the motion to set aside the return of service to a plea 
in abatement of the writ was strong. The writ issued, as it was, 
out of the county court had been exhausted, and, the service thereof 
having been set aside, the plaintiff needed a new or alias writ as well 
as a new service. Besides, for the reasons stated in the dissenting 
opinion, I think the case of Fairbank & Oo. v. Cincinnati, N. O. & T. 
P. Ry. Co. should be overPBled. The power to make contracts is not 
the test of agency under the Illinois statute. The agents named are 
"any clerk, cashier, secretary, engineer, conductor," and then is 
added, "or any agent." 
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, MYEHS V. CHICAGO, ST. P., M. & O. RY. 00. . 

(Cfrcuit Court of Appeals, Ëighth Circuit. May 29, 1899.) 
. No. 1,092. 

1. Mastbb ànd Servant— Ovhkhead Bridges on RaiI/KOAD. 

À railroad company cannot be lield guilty of négligence which renders It 
liaWe for ;the death of a brakeman who was knocked from the top of a 
fréight train -wliile passing under a bridge on a eity street, wliich was built 
by the company at the height required by the municipal authorities for 
public convenience, and where It had verbally warned the deceased of the 
danger of standing upright while passing the bridge, and also placed whip- 
lashes, or telltales, at propcr distances each side for the same purpose. 

2. Same^Asscmption of Risk. 

Where deceased had been over the road for 50 days preceding, without 
objection, he must be held to hâve assumed the risk. 
Caldwell, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

C. D. O'Brien and Thomas D. O'Brien, for plaintiff in error. 
Thpjjias Wilson and L. K. Luse, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. In this case the Chicago, St. Paul, Min- 
neaiD!0'Iis'& Omaha Rail way Company, the défendant in error, was 
chargea with culpable négligence in maintaining an overhead bridge 
across its tracks at a street crossing, which was too low, as it is 
claimed, to permit brakemen, whfen on the top of freight cars, to pass 
thereunder with ordinary safety. The bridge to which this charge 
relates was located in the city of Hudson, Wis., and the plaintiff's 
husband, Edward Myei's, who was a brakeman in the service of the 
défendant company, was knocked off from the top of one of its cars 
while he was passing under the bridge in the discharge of his custom- 
ary duties, on a moving freight train, and was instantly killed. The 
accident occurred about noon on February 14, 1896. The trial court 
directed a verdict for the défendant company at the close of ail the 
évidence, and the sole question for considération is whether such in- 
struction was properly given. 

The évidence in the record shows that, at the place in the city of 
Hudson where the accident occurred, the defendant's track is laid 
for some distance in a eut, and that the track where thus laid is 
spanned by three overhead wooden bridges, one being at the cross- 
ing of Eighth street, one at the crossing of Seventh street, and one 
at the crossing of Third street. The distance between the Eighth 
and Seventh street bridges was about 442 f eet, and' between the Sev- 
enth and Third street bridges about 1,171 feet. The track slopes 
from the east to the west, the direction in^hich the train was mov- 
ing when the accident occurred, the dëscent being at the rate of 
about 53 feet perinile, which appears to hâve beeii the lowest feasible 
grade, considering the character <jf the country. The deceased 
passed safely under the first, or Eighth street, bridge, but was knock- 
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«d off by the middle, or Seventh street, bridge. The bottom of the 
Eighth street bridge was about 20 feet above the top of the rail, while 
the bridges at Seventh and Third streets were somewhat lower, the 
bottoms thereof being about 18 feet and 1 inch higher than the top of 
the rail. The several bridges in question were built by the railroad 
Company at the height prescribed by the proper city authorities of 
the city of Hudson, and, if they had been built higher, they would 
hâve impaired the use of the streets to some extent by making the 
approaches to the bridges inconveniently steep. For that reason the 
several bridges were built at the height last indicated. The testi- 
mony showed without contradiction that the deceased had passed 
under thèse bridges as a brakeman altogether about 50 times, and 
possibly more, shortlybefore the accident occurred, and that he had 
also been warned before the accident that the bridges were not of 
sufficient height — that is to say, the Seventh and Third street bridges 
— to permit a man to ride thereunder while standing fully upright on 
the top of the highest freight cars which sometimes passed over the 
defendant's road. Whiplashes, or telltales, were also suspended 
over the track at proper points before reaching the several bridges, — 
that is to say, east of Eighth street and intermediate the bridges, — 
which were in good condition when the accident occurred. 

On this State of facts, which is ail that the testimony discloses, we 
think that there was no substantial évidence to convict the défend- 
ant company of culpable négligence. It appears to hâve had good 
and sufficient reasons for constructing its bridges at the height above 
the track at which they were built, and for not giving them a greater 
élévation. It gave its employés, including the deceased, verbal no- 
tice that they could not ride under thèse bridges standing fully up- 
right on ail freight cars which might be in its trains, and, lest this 
warning might at times be unheeded, it suspended whiplashes above 
its track at proper points to remind its employés of danger imme- 
diately before the bridges were rêached. Besides, the deceased had 
actual knowledge of the height of the bridges, having ridden under 
them daily for at least 50 days before the accident occurred. Thèse 
facts not only rebut the charge of négligence, but show, beyond per- 
adventure, that the deceased had assumed whatever risks the height 
of the bridges might impose on him while in the discharge of his du- 
ties. Brossman v. Railroad Co., 113 Pa. St. 490, 6 Atl. 220; Carbine 
V. Eailroad Co. (Vt.) 17 Atl. 491; Smith v. Eailroad Co., 42 Minn. 87, 
43 N. W. 968; Devitt v. Eailroad Co., 50 Mo. 302-305; Southern Pac. 
Co. V. Seley, 152 U. S. 145-155, 14 Sup. Ct. 530; Gibson v. Eailway 
Co., 63 N. Y. 449, 453. The case at bar is clearlv distinguishable 
from Eailroad Co. v. Mortenson, 27 U. S. App. 313,^11 G. G. A. 335, 
and 63 Fed. 530, in which case this court held that it was for the jury 
to détermine whether a railroad company was guilty of négligence 
where it appeared that it had built a bridge across a river the top of 
which was too low to allow brakemen to ride through the same while 
standing upright on many of the cars in use on its road, and had 
given its employés no warning of the danger by whiplashes or other- 
wise. The case is also cleàrly distinguishable from Eailroad Co. v. 
Carpenter, 12 U. S. App. 392, 5 G. G. A. 551, and 56 Fed. 451, also 
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decided by. ftis court, wliere a railroad company likewise failed to 
give any wai^jng, by whiplashes or otherwise, of the danger incident 
to passingunder an overhead bridge which was too low to admit of a 
person standing upright on the top of an ordinary freight car, and a 
stockman rightfully on the top of the train, who was, ignorant of 
there being such a bridge, was injured while passing thereunder. 
The accident which occurred in the présent case was probably attrib- 
utable to momentary thoughtiessness on the part of the deceased, 
and was due to a risk of the employment, which the deceased must, 
in any event, be held to hâve voluntarily assumed. The judgment 
below is therefore aflflrmed. 

CALDWELL, Circuit Judge (dissenting). It is elementary that 
it is the absolute duty of the employer to furnish the employé a rea- 
sonably safe place to work, having regard to the kind of work and 
the place and conditions under which it must necessarily be per- 
f ormed. Some kinds of work are necessarily attended with dangers 
to the employé which the employer cannot remove or abate by the 
exercise of reasonable care and diligence, and, when this is the case, 
the employé takes upon himself ail the risks incident to the employ- 
ment. But the employé does not take upon himself extraordinary 
and unnecessary risks, — :dangers which do not inhere in the business, 
but are the resuit of the want of reasonable care and diligence on 
the part of the employer. Where, by the exercise of ordinary care 
and diligence, the employer can make safe, or tender less dangerous, 
the place where the employé is requiréd to work, it is his duty to do 
so, and, failing in this duty, he is guilty of a continuing act of culpa- 
ble négligence. The sound rule on this subject is stated by the su- 
prême court in this language: 

"Occupations, however Important, which cannot be conducted without nec- 
essary danger to llfe, body, or Ilmb, should not be prosecuted at ail wltbout 
ail reasonable précautions against such dangers afforded by science. The nec- 
essary danger attendlng them should operate as a prohibition to their pm-suit 
without such safeguards. Indeed, we think it may be laid down as a légal 
principle that, In ail occupations which are attended with great and unusual 
danger, there must be used ail appliances readily attainable known to science 
for the prévention of accidents, and that the neglect to provide such readily 
attainable appliances wlU be regarded as proof of culpable négligence. If an 
occupation attended with danger càn be prosecuted by proper précautions with- 
out fatal results, such précautions must be taken by the promoters of the pur- 
sult c>r emplpyers of laborers thereon. Liability for injuries, following a dis- 
regard of such précautions, wlll otherwise be incurred, and this fact should not 
be lost sight of." Mather V. Killston, 156 V. S. 399, 15 Sup. Ct. 464. 

The employer cannot relieve himself from this absolute duty, and 
from ail responsibility for failing to discharge it, by simply advising 
his employés that he does not intend to perform it. Notice that he 
does not intend to perform his duty in this regard is not équivalent to 
its performance, and does not relieve him from the duty or from lia- 
bility for injuries resulting from his f allure to perform it. The em- 
ployé takes ail the risks incident to the business, whatever it may be, 
when that business is conducted in a reasonably prudent and careful 
manner, and. with a due regard for the safety of the employés. Dan- 
gers which needlessly imperil human life, and which can be removed 
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at little cost, are not dangers necessarily incident to the opération 
of a railroad, but are dangers which it is the duty of the railroad to 
remove. The necessities of laboring men are of ten very great. The 
necessity of providing food for themselves and families may drive 
them to accept employment at the péril of their lives. But an em- 
ployer does not obtain a license to kill his employés with impunity 
by proclaiming his purpose to subject them to unnecessary and need- 
less périls, — to périls that a reasonably prudent man, having a due 
regard for human life, would remove. Oommon humanity demands 
this. Moreover, the state has an interest in the lives of her citizens, 
and will not permit an employer needlessly to imperil the lives of his 
employés. The very highest considération of public policy demands 
an enforcement of this rule. And the péril is unnecessary and need- 
less where, as in this case, it can be removed at slight expense. No- 
tice of the unnecessary péril in such case goes for nothing. As long 
as the needless péril is maintained, the employer is guilty of culpable 
négligence, and when, by reason of such needless péril, an employé 
is killed, the law présumes he was exercising due care to escape the 
péril, and the employer is responsible for his death, unless he can 
prove afflrmatively that the employé was guilty of négligence. In 
such cases the death of the employé testifles that he was in the faith- 
ful discharge of his duties and in the exercise of due care, and that 
his death is the resuit of the needless péril to which he was subjected. 

An application of thèse reasonable and well-settled principles to 
the facts of this case will demonstrate that the défendant company 
was guilty of culpable négligence in erecting and maintaining thèse 
bridges. 

The defendant's track runs through a eut in the city of Hudson on 
a grade of 58 feet to the mile. Over this eut are erected and main- 
tained three overhead bridges where as many streets cross the eut. 
Thèse bridges are in close proximity to each other. Their overhead 
timbers are at the exact height to strike the head of a brakeman 
when standing on the top of a box car, in the discharge of his duty. 
The bridges could hâve been built high enough to permit the safe 
passage of brakemen under the bridge, without making the grade of 
the Street any steeper than it is, by a slight extension of the ap- 
proaches on either side, which could hâve been done at a trifling ex- 
pense. There never existed, therefore, any necessity for placing the 
overhead timbers at this deadly height. It was an act of gross nég- 
ligence to do so. After their érection, there was not only no insur- 
mountable impediment, but no impediment whatever, in the way of 
removing the danger by increasing the height of the bridges. The 
height of the bridges was not determined by a compétent engineer, or 
indeed by any engineer at ail, but, in the language of the majority 
opinion, "by the proper city authorities of the city of Hudson." 
While this admission exculpates the company's engineer, it convicts 
the company of négligence. If the défendant can erect three such 
bridges, it can erect thirty if there are so many streets crossing the 
eut, and thus make sure of the death of every brakeman who attempts 
the faithful discharge of his duty at that place. 

The Sound rule on this subject was announced by this court in the 
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icase of Kailway Co. v. Carpenter, 12 U. S. App. 392, 5 C, 0. A. 551, 56 
Fed. 451. We tliere said: , 

"The weight of judicial opinion, as well as of Sound reason, Is in favor of 
the View ttiat rallway eompanies are under an obligation to ail persons who 
hâve a right to be on the top of theip trains in the discharge of any duty so 
to construct their overhead bridges, or overhanging structures adjacent to their 
tracks, that they will not expose suêh persons to unneeessary rlsks, or to périls 
tliat can easily, and without any great outlay, be avoided." 

Owing to the heavy grade of the raiïroad at the point where this 
accident occurred, it was essential to the safety of the train and its 
proper management for the brakeman to be on top of the cars to 
receive and transmit signais, and, when necessary, to operate the 
brake. The proper discharge of tliese important duties required the 
constant and unremitting application of ail his faculties. He must 
keep his eyes on the conductor, or rear brakeman, and be ready to 
receive and transmit signais to the engineer, and he must also be in 
readiness to apply the brake'; his duty and the safety of the train de- 
manded this. 

Where a raiïroad compainy erected cattle chutes so near its track 
that abrakeman, while on the ladder of a box car, was struck by orie 
of the chutes, the suprême court of Wisconsin, spéaking by Chief 
Justice Eyan, said: 

"If à' ùniform custom of railrôaiî eompanies to use structures unnecessarily 
dangerpus to persons êmpldyed iii oîieratihg trains had been piroved, we should 
hesltate gravely before holding that the custom could' excuse the danger. A 
positive acquiescençe, scienter,, pf^one so employeij, might, Indeed, take away 
his right of action for injury incurred by such a structure. But there is public, 
as well as private, interest. The opération of raiïroad trains is essentially 
Mghly dangerous, and it is k dutjf of raiïroad eompanies, toô plàin f or discussion, 
to use ail reasonaWe skill to mitigate, tolerating notliinfto aggrava te, the nec- 
essary danger. This is not merely a private duty to indivdauals concerned, but 
a public duty to the state, concerned in the welfare of its citizens. And ûo 
custom, iiowever nniform or uni versai, which unnecessarily .exposes raiïroad 
employés to losë of ' life or limb, would seem to satisfy a duty which may be 
regarded as an implied conditioti of' their charters. We usé the word 'unneees- 
sary,' advisedly, distinguishing 'necesslty' f rom 'conveniehce.' A convenience 
may be so great as to be regarded as a practical necessity., But a convenience 
merely tb lessen à little the labor of driving cattle into cars can hardly rank 
as a néeessity, or excuse such proxltnity of cattle chutes to the track as to 
jeopardiZe life and limb of persons' opef ating trains." Dorsey v. Construction 
Co., 42 Wis. 583. 

The case at t^af is stronger than the case last cited; foï in that the 
brakeman was not, at the time he was killed, in the diseharge of any 
duty which was calculated to absorb ail his faculties. He was simply 
ascending or descending the ladder which led to the top of the box 
car. 

And, where a brakeman was injured by coming in contact with the 
overhead timbers on a bridge, this court said: 

"Andrew Mortenson, the défendant in error, was in the employ of the North- 
ern Pacific Raiïroad Company, the pJaintiff in error, as head brakeman oii a 
freight train running between Brainerd, Minn., and Fargo, N. D. In making 
this trip, the train crossed a bridge having overhead tie beams. This bridge 
was wlthin the limits of the companjr's yards at Fargo. The duties of the de- 
fendant in error required him to be upon the top of his train while passing 
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through the Fargo yards and over this bridge. His ' usual position vus on top 
of the second or third car frbni the engine, and he bad to stand on the running 
board of the car in a position that would enable him to receive the signais of 
the conduetor and rear brakeman and transmit them to the engineer. On the 
22d day of March, 1890, while standing on the running board of a f urniture car 
in the proper position to receive and transmit the signais, and in the attitude 
of doing so, as the train passed over the bridge he was struclv: on the head by 
one of the overhead timbers of the bridge, and received the Injuries for which 
this suit was brought. Furniture and refrigerator cars, which are in common 
use on the defendant's road, are about two and one-half feet higher than ordi- 
nary box cars. The défendant in error had crossed the bridge in safety a 
dozens times or more while standing on the top of box cars." 27 U. S. App. 
314, 11 C. C. A. 335, and 03 Fed. 530. 

And the verdict of the jury finding the défendant coinpany guilty 
of négligence was upheld by the court. 

And see opinion of this court in Bailway Co. v. O'Brien, 4 U. S. App. 
229, 234, 1 C. C. A. 354, and 49 Fed. 538; Id., 161 U. S. 451, 16 Sup. 
et. 618. 

But it is said that the brakeman in the case at bar was guilty of 
contributory négligence. In référence to this défense it may be ob- 
served: First, in the courts of the United States this défense is one 
which the défendant must prove; second, the rule is that, to establish 
contributory négligence, "the évidence against the plaintiiî must be 
so clear as to leave no room to doubt, and ail the material facts must 
be conceded or established beyond controversy" (Field, Dam. 519 ; 
Beach, Contrib. Neg. § 447; Eailwav Co. v. Sharp, 27 U. S. App. 334, 
11 C. 0. A. 337, and 63 Fed. 532; Eailwây Co. v. Lowell, 151 U. S. 
209, 14 Sup. et. 281; Blyedorn v. Eailwav Co., 108 Mo. 439, 18 S. W. 
1103; Weller v. Kailroad Co., 120 Mo. 635, 23 S. W. 1061, and 25 
S. W. 532); third, where the injury results in instant death, as in 
this case, "the law, out of regard to the instinct of self-preservation, 
présumes the deceased was, at the time, in the exercise of due care, 
and this presumption is not overthrown by the mère fact of injury; 
the burden rests upon the défendant to rebut this presumption" 
ïFlynn v. Railroad Co., 78 Mo. 195, 212). 

The presumption arising from this natural instinct of self-preser- ' 
vation stands in the place of positive évidence, and is sufflcient to 
warrant a recoverv, in the absence of countervailing testimonv. 
Johnson v. Kailroad Co., 20 N. Y. 65, 69; Adams v. Iron Cliffs C'o. 
iMich.) 44 N. W. 270; Railway Co. v. Price, 29 Md. 420, 438; Kailroad 
Co. V. Nowicki, 46 111. App. 566; The Citv of Naples, 32 U. S. App. 613, 
16 C. C. A. 421, and 69 Fed. 794; Allen v. Willard, 57 Pa. St. 374; 
Schum V. Kailroad Co., 107 Pa. St. 8; Fox v. Railroad Co. (N. C.) 31 S. 
E. 848; Cameron v. Eailway Co. (N. D.) 77 X. W. 1016. ¥or is this 
presumption applied only when no one witnesses the accident. It 
has its application in ail cases, and may be strong enough to overcome 
the testimony of an eyewitness. In the case of McGhee v. Ken- 
nedy's Adm'r, 66 Fed. 502, 13 C. C. A. 608, and 31 U. S. App. 366, 
a witness testifled that the deceased saw the train, and attempted 
to get over before it, and whipped up his horses to do so. The 
circuit court of appeals stated that, "if that were true, it would hâve 
been the duty of the court below to charge the jury to return a verdict 
for the receivers." But the court said: 



412 95 FEDERAL REPORTER. 

"It is very improbable that, If Kennedy had seen the train comlng. he would 
haye attempted to cross when so far from the traek that he could not reach 
It wlth his wagon wheels before the eornlng of',the train. The presumption of 
f act, and of law, too, would be against the existence of such wanton and reck- 
less négligence, and the plaintlff was entitled to hâve the jury weigh the cred- 
ibility of Miss Caldwell's évidence in the Ugbt of the clrcumstances." 

Tliis presumption has been twice applied by the suprême court of 
the United States. In Raiiway Co, v. G-riffith, 159 U. S. 603, 610, 16 
Sup. et. 105, a case m which death did not resuit from the accident, 
the court said: 

"Slnce the absence of any fault on the part of a plaintifC may be inferred 
from clrcumstances, and the disposition of persons to take care of themselves, 
and to keep ont of difficulty, may properly be taken into considération (Railroad 
Co. V. Gladmon, 15 Wall. 401), It is impossible to hold. In the light of this évi- 
dence, as matter of law, that the conduct of plaintlff was such as to defeat a 
recovery." 

The court in this case ignores this well-established rule that it will 
be presumed that the deceased was in the exercise of due care, and, 
in the absence of ail évidence of négligence, indulges in -the pre- 
sumption that "the accident which occurred in the présent case was 
probâbly attributable to momentary thoughtlessness on the part of 
the deceased, and was not occasioned through any want of ordinary 
care on the part of the défendant company." The assumption that 
the brâkeman's death was "probâbly attributable to momentary 
thoughtlessness" illustrâtes the extremely dangerous character of 
thèse overhead structures, for the maintenance of which, at their 
deadly height, there was not the slightest necèssity. But the law will 
not permit a railroad company needlessly to erect and maintain 
structures that inflict on its employés the penalty of death for "mo- 
mentary thoughtlessness." It will be observed that the penalty is 
inflicted for a supposed momentary forgetfulness of himself and his 
own safety, not for a momentary forgetfulness of his duties and the 
safety of the train. Under the rule laid down by the majority of the 
• court, the brâkeman's condition is desperate indeed. If he thinks 
of himself and his own safety instead of his duties and the safety of 
the train, he imperils the safety of the train and loses his situation, 
and, if he is so inteilt on the discharge of his duties that he forgets 
himself and his own safety but for one moment, he loses his life. 
Momentary thoughtlessness, however, is not proved, but only as- 
sumed as probable. But contributory négligence is never to be as- 
sumed or presumed. 

The law, instead of presuming, as the court does, that the brâke- 
man's death was "probâbly attributable to momentary thoughtless- 
ness," présumes that "he was in the exercise of due care and in the 
discharge of his appropriate duties." What the brakeman was doing 
at the moment he was killed, whether he was so intently and earnestly 
engaged in the discharge of his necessary duties that he had neither 
time nor opportunity to think of himself, or take action for his own 
safety, and died a martyr to duty, or whether his death was the re- 
sult of momentary thoughtlessness, are questions for the jury, upon 
the considération of ail the facts and circumstances of the case. 
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But it is said telltales, or -wMplashes, were suspended over thé 
track to warn brakemen that the train was approacMng the bridges. 
But telltales do not always tell of the danger. They may be wafted 
by the wind where they will not touch the brakeman at the moment 
of passing them, or the brakeman's faculties and physical énergies 
may be so engaged in the necessary and efficient discharge of his 
duties at the moment of passing that the light touch upon his hat 
or clothes of the suspended whiplashes will not be felt, and, at the 
same time, his vision mav be so intently focused on the condnctor, 
or other brakeman, for the purpose of receiving or transmitting sig- 
nais, that neither the whiplashes nor the overhead timbers will fall 
within the line of his vision. On this point the remarks of the su- 
prême court of Wisconsin in Dorsey v. Construction Co., supra, are 
strikingly in point: 

"The safety [says Chief Justice Ryan] of railroad trains dépends largely 
npon the exclusive attention of those operating them to the track, and to the 
trains themselves. It is not for the interest of railroad companies, or of thù 
public,— with like, if not equal, concern in the safety of trains,— that person? 
so employed should be chargea with any duty or necessity to divert their atten- 
tion. And it appears to us very doubtful whether persons operating railroad 
trains, and passing adjacent objects in rapid motion, with their attention flxed 
upon their duties, ought, without express proof of knowledge, to be charged 
with notice of the précise relation of such objects to the track. And, even 
with actual notice of the dangerous proximity of adjacent objects, It may well 
be doubted whether it would be reasonable to expect them, while engaged in 
their duties, to retain constamly in their minas an aecurate profile of the route 
of their employment, and of collatéral places and things, so as to be alwaya 
chargeable, as well by night as by day, with notice of the précise relation of th<i 
train to adjacent objects. In the case of objects so near the track as to be 
possibly dangerous, such a course might well divert their attention from their 
duty on the train to their own safety in performing it. • • ♦ It is a ques- 
tion for the jury whether, under ail the circumstanees, he could hâve avoided 
the accident by the exercise of reasonable care. His gênerai knowledge of the 
position and danger of the cattle chute, his means of knowledge, at the time, 
of its nearness to him, his necessity of being where he was when he was in- 
Jured, and his care or want of care for his own safety, under ail the circum- 
stanees, were proper questions for the jury. • • • Under a sudden pres- 
sure of duty, we cannot say that the respondent was bound to exercise the 
same measure of judgment which we do now in reviewing his conduct. That 
would appear to require of him a délibération and circumspection which the 
necessity of his duty might preclude." 

Manifestly, three bridges in such close proximity, on a steep grade, 
with suspended whiplashes, are much more dangerous than a single 
bridge in plain view, on a level road, without suspended whiplashes. 
It is not the law that a railroad company may, with impunity, need- 
lessly erect and maintain a deathtrap, if it only advises its employés 
of the fact that it has set the trap for them. It is not the law that, 
if an employé providentially escapes death at the trap 50 times, he 
may then be killed with impunity because he was not sooner killed. 
It is not the law that his previous escape is, in itself, proof of négli- 
gence, when he is flnally caught in the trap and killed, but, on the 
eontrary, the presumption is that he was in the exercise of due care 
and in the faithful discharge of his duties, and that his death waa 
the resuit of the defendant's culpable négligence in needlessly main 
taiuing such daiigerous structures. 



414 08 FEDERAL REPtfRTEB. 

But the question of the négligence of tbe défendant, and tlie qnes 
tioil whetner the plàintiff was guilty of contributory négligence, are 
not questions of law, but questions of fact for the jury. A jury is 
much inore compétent to détermine theàe questions than the judges 
of this boùrt; but, whether this be so or not, the -plalntlff in thls case 
has a constitutional right to hdve theni determined by a jury. 

lû tbe case of Eailroad Co. v. Stout, 17 Wall. 657, the suprême 
court said: 

"Although the facts are undisputed, It Is for the Jury, and not for the Judges, 
to détermine whether proper care was glyen, or whether they establish négli- 
gence." 

In the case of Jones v. Eailro?id Co., 128 U. S. 443, 9 Sup. Ct. 118, 
the dîrcuit court instructed the jury to render a verdict for the de- 
fendant upon the ground that the plaintiff had been guilty of contrib- 
utory négligence, but the suprême court reversed the judgment. The 
court, speaking by Mr. Justice Miller, sâjd: 

"But we think thèse questions (of négligence) are for the Jury to détermine. 
We see no reason, so long as the Jury system is the law of the land, and the 
Jury Is made the tribunal to décide disputed questions of fact, why it should 
not décide such questions as thls as well as others. • * • lustead of the 
course hère pursued, a due regard for the respective functions of the court and 
Jury would seem to demand that thèse questions should hâve been submitted 
to the Jury, accompanied by such instruction^ from the presidiug Judge as 
would hâve secured a sound verdict,". 

In the case of Kailway Co. v. Ites, 144 U. S. 409, 417, 13 Sup. Ct 
679, the court said: 

"It Is only where the facts are such that ail reasonable nùen must draw the 
same conclusions from them that the question of négligence is ever considered 
one of law for the court." 

See Kailroad Co. t. Foley, 3 C. C. A. 589, 53 Fed. 459; Bronson v. 
OaJjeB, 40 U. S. App. 413, 22 G. C. A. 520, and 76 Fed. 734. 

The opinion of a majority of the court does not express the conclu- 
sion "ail reasonable men," or any considérable number of such men, 
would draw from the évidence in this case. The questions are ques- 
tions of fact, which neither the majority nor the minority of this court 
is empowered to décide. The constitutional mode of ascertaining 
the sensé of reasonable men ou disputed questions of fact in common- 
law actions is by the verdict of 12 jurymen, and not by the opinions 
of the judges. It was because the people knew the judges were poor 
judges of the facts that they committed their décisions to a jury, and 
every day's expérience conflrms the wisdom of their action. The 
plaintiff has a constitutional right to hâve the facts of her case 
tried by a jury. The judgment of the circuit court should be re- 
versed, and tbe cause remanded, with directions to grant a new trial. 
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NASSAtT FXEOTRIC E. CO. v. SPRAGUE ELECTRIC RAILWAY & 

MOTOR CO. 

(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

No. 155. 

AppEALABLE Decrbes— Violation op Injonction. 

An ordov Imposlng a fine for violation of a preliminary injunetion can- 
not be revlewed except upon an appeal from the final decree in tlie cause. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This was a suit in equity by the Sprague Electric Eailway & Motor 
Company against the Nassau Electric Eailroad Company for infringe- 
ment of the Sprague patent, No. 324,892, for an electric railway 
motor. A preliminary injunetion having been granted, a motion was 
subsequently made to punish the défendant for contempt in violating 
the same, and a fine was accordingly imposed by the court. See 91 
Ped. 786. To review thîfc, order, the présent writ of error was sued 
ont. 

Wm. H. Kenyon, for plaintiff in error. 
Frederick H. Betts, foy défendant in error. 

Before WALLACE and SHTPMAN, Circuit Judges. 

PER CURIAM. This is a writ of error by th^ défendant in the 
court below to reTiew an order imposlng â fine for the violation of a 
preliminary injunetion, the action being brought to restrain the in- 
fringement of a patent. XJpon the authoritv of the Debs Case, 158 
U. S. 564-573, 15 Sup. Ct. 900, we are constrained to hold that the or- 
der cannot be reviewed except upon an appeal from the final decree in 
the cause. The writ of error is dismissed. 



In re HOWARD. 

(District Court, N. D. Callfornla. June 30, 1899.) 

1^'>. 2,843. 

BaNKHUPTCT— EXAMINATIONS— OrDEB FOR APPEARANCE OP WlTNESS. 

An order made by a référée in bankruptey, at the instance of the trustée, 
requiring a designated person to appear and be examined as a witness con- 
cerning the acts, conduct, and property of the bankrupt, is valid without 
a formai application showing what questions are to be asked upon the 
examlnation, or as to what particular facts the witness Is to be Interro- 
gated. The sùnple application or demand of the trustée for such an order 
l8 ail that is required to support it 

In Bankruptey. On review of rulings of référée in bankruptey. 

Joseph E. Patton, for trustée in bankruptey. 
John Reynolds, for witness. 

DE HAVEN, District Judge. It appears from the facts certifled 
by W. A. Coulter, the référée having jurisdiction of the case, that, 
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on application of tlie trustée of tlie estate of the bankrupt, lie made 
an order requiring one James iN. Hyde to appear before him, at a 
time and place stated, "then and there to be examined concerning 
the acts, conduet, and property of said E. B. Howard, bankrupt." 
Thereafter the said Hyde appeared before the référée, in obédience to 
a subpœna requiring him to so appear and "be examined in relation 
to said bankruptcy," when the f ollowing proceedings occurred : 

"Judge Reynolds: In liehalf of the witness, I object to any examlnation 
of this witness, as there appears to hâve been no showing made to the référée 
before making the order for his examlnation; * * * and the référée has 
no authorlty to take any examlnation without some showing as to the mate- 
rlallty of the testlmony and what the plaintiff proposes to ask. In this case, 
as I understand, there Is no showing at ail. Am I rlght, Mr. Keferee? Bef- 
eree: My décision will be glven when you get through. Judge Reynolds: 
Well, I hâve a rlght to know, if your honor pleases, whether there is a show- 
ing before you, and the witness has the rlght to know. * ♦ * Keferee: I 
décline to recognizè you as the attomey for the witness. Judge Eeyholds: I 
speak for the witness. Keferee: The records of this court are open for exam- 
lnation, but I décline to recognlze you as the attomey for the witness." 

The référée overruled the objections interposed in behalf of the 
said Hyde, and required him to be sworn as a witness, and in so 
doing gave the folio wing reason for his décision: 

"The examlnation of this witness is made upon the authorlty of section 21 
of the bankruptcy act of July 1, 1898. It has been decided by the fédéral 
courts In many cases, under a slmilar provision of the act of 1867, that ail 
parties who are compétent wltnesses are liable to undergo such an examlnation, 
'though they may be parties to proceedings whlch the trustée in bankruptcy 
has Instltuted or intends to Institute for the purpose of settihg aside liens pro- 
cured by them, or preferential transfers made to them.' So It is held in Ke 
Feinberg, 2 N. B. R. 425, Fed. Cas. No. 4,716. It has been further held that 
*sueh parties wlll be obligea to answer any and ail questions relatlng to the 
acts, conduet, or property of the bankrupt, and their dealings wlth him, even 
though their answers wlll glve to the trustée évidence whlch he may use in a 
subséquent civil action against the examined party.' It has been so decided 
by the fédéral courts in the cases of In re Fay, 3 N. B. R. 660, F'ed. Cas. No. 
4,708; In re Pioneer Paper Co., 7 N. B. R. 250, Fed. Cas. No. 11,178; Garrison 
V. Markley, 7 N. B. R- 246, Fed. Cas. No. 5,256; and in many other cases, 
whlch It is unnecessary for the court to cite. In the cases of In re Com- 
stock, 13 N. B. K. 193, Fed. Cas. No. 3,080, and In re Fredenberg, 1 N. B. R. 
268, Fed. Cas. No. 5,075, the court decided that the person undergoing this 
examlnation is a mère witness, and Is not entitled to counsel. He is not a 
party to the proceedings, and has no rights at stake." 

The ruling made by the référée is correct, and fully sustained by 
the cases to which he refers. The order requiring Hyde to appear 
as a witness, and be examined concerning the acts, conduet, and 
property of the bankrupt, was valid, although there was no formai 
application therefor, showing what questions were proposed to be 
asked upon such examlnation, or the particular facts in relation to 
which Jie was to be examined. The statute does not contemplate 
that any such, showing shall be made as the basis for an order of 
this charactér. The simple application or demand for such an order 
by any of the persons named in section 21 of the bankruptcy law is 
ail that is required to support it. Of course, when the person whose 
attendance is required appears before the référée, his examlnation 
must be relevant to matters concerning the acts, conduet, or prop- 
erty of the bankrupt, and it must be presumed that the référée will 
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confine the examination within légal limits; that is, within limlts 
pertinent to sucli gênerai inquiry, and the witness will be justified in 
refusing to answer irrelevant or impertinent questions, but he is not 
entitled, as a matter of strict légal right, to be represented by coun- 
sel upon the examination. In re Stuyvesant Bank, 6 Ben. 33, Fed. 
Cas. No. 13,582. In refusing to be sworn as a witness, Hyde commit- 
ted a technical contempt of court, but I do not deem it necessary to 
issue any citation at this time, requiring him to show cause why he 
should not be punished therefor, as I am satisfied, from the statement 
made by his counsel upon the argument of the questions herein dis- 
cussed, that he will yield ready obédience to the subpœna heretofore 
issued by the référée, upon receiving notice of this décision. Thèse 
views also dispose of the question certifled by the référée in relation 
to the refusai of F. W. Crandall to be sworn as a witness in the same 
proceeding. This opinion will be certifled to the référée, with direc- 
tions to give notice to James N. Hyde and F. "W. Crandall of the 
time and place when their attendance as witnesses will be required 
before the référée under the subpœna heretofore issued. 



In re PBTERSEN. 

(District Co\irt, N. D. California. July 6, 1899.) 

No. 2,925. 

Bankbuptct— Exemptions— Tools of Artisan. 

Where the statute of the state (Code Civ. Proc. Cal. § 690) exempts 
from exécution "the tools or implenients of a mechanic or artisan neces- 
sary to carry on hls trade," a iDankrupt balier may claim, and hâve set 
apart to him as exempt under the baniiruptcy act, the implements used by 
himself and his journeymen assistants in carryingon the business of a 
balsery, and reasonably necessary thereto. 

In Bankruptcy. 

Samuel Eosenheim and F. G. Mosebach, for bankrupt. 

DE HÀVEN, District Judge. The certiflcate of the référée shows 
that, in the course of proceedings before him in said cause, the foUow- 
ing question arose: 

"The banlirupt herein claimed the following articles as exempt, under sec- 
tions 6 and 47 of the bankruptcy act, and section 690 of the Code of Civil 
Procédure of the state of California, to wit, 50 bread pans, 4 bread peals, 45 
dozen molds for bread and cakes, 30 bread boxes, 2 long benches, 1 square 
bench, 1 square table, 2 triangles for mlxlng dough, 4 bowie knives, 1 table 
knife, 2 sieves, 1 lot ornamenting tools, 2 bread scales with weights, Sscrapers, 

2 tralners, 2 yeast barrels, 2 blg stone jugs, 40 bread boards, 3 wooden bowls, 

3 rolling pins, 2 doughnut kettles with grates. The testimony of the bankrupt 
showed that he is a baker, and carried on business as such in this city until 
adjudicated a bankrupt; that he employed a number of workmen, journeymen 
bakers, who worked In the shop with the bankrupt, and used the various arti- 
cles claimed as exempt. The bankrupt also 1;estiiied that, if his claim was 
approved, he expected to go into business again as a baker, and that he 
would again employ workmen to assist him, and who would use thèse identical 
articles. The testimony of the bankrupt also showed that journeymen bakers 

95 F.-27 
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carrled no tools or implements with them, nor were they expeeted to provide 
them when employed." 

The bankrupt's claim for exemption was resisted by the trustée, and, 
upon the foregoing testimony, the référée found that the articles 
above described "were not the tools or implements of a mechanic or 
artisan," and made an order denying the bankrupt's claim to exemp- 
tion, and the question of the eorrectness of this ruling has been certi- 
fled to the judge of this court for his opinion. 

Subdivision i of section 690 of the Code of Civil Procédure of this 
state provides that "the tools or implements of a mçchanic or artisan 
necessary to carry on his trade'' are exempt from exécution. The 
suprême court of Oalifornia, in iConstruing this section in Ke Mc- 
Manus' Estate, 87 Cal. 292, 25 Pac, 413, said: 

"StatiiteS exempting Personal property ïrom forced sale are remédiai in eliar- 
acter, ^md, are evidently intended to .proîtect tlie debtor, and enable him to 
follow his vocation, and thus eam a support for himself and family. The gên- 
erai rule now is that such statutes are to be liberally construed, so as to ef- 
f ectùàfié ■ the humane pilrpose desigaed by the lawmakers, and our Code of 
Civil Procédure déclares» that ail of Its provisions are to be so construed 'veith 
a vievr to effect its objects and to promote justice.' Section 4." 

In accordance with this rule, it was held in that case that a jewel- 
er's safe owned by the debtor, and used in his business as a jeweler 
and watch repairer, was exiempt frOm exécution as an implement of 
his trade. , : 

FoUowing the construction placéd upon section 690 of the Code of 
Civil Procédure in the case just'cited, I am of the opinion that the 
bankrupt was, at the date of his adjudication as such bankrupt, an 
artisan, carrying on his trade, within the meaning pf the law, and is 
therefore entitled to hâve the articles claimedby him set apart as 
exempt. The fact that journeymen bakers carry no tools or imple- 
ments with thèm, and are not expeeted to provide such when em- 
ployed, does not affect the question involved hère. This was ex- 
pressly decided in Ee Eobb, 99 Cal. 202, 33 Pac. 890. The court in 
that case said: 

"It Is contended that a lathe is not a tod.or implement required by a me- 
chanic, and évidence was given to the effect that a journeyman machinist, 
when working for others, is not usually reqyired to provide an implement of 
that character. This évidence tended simply tô show that sùch a tool or im- 
plement is not necessary for a mechanic who is a machinist While employed as 
a journeyman, but the law does not require that a mechanic shall be employed 
as a journeyman, in order to be entitled to, the exemption." 

The articles claimed hère are of small value, and it cannot be as- 
sumed that any one of them is not necessary for the use of the bank- 
rupt in foUowing his occupation as a baker, simply because he may 
hâve employed others to assist him in the use of such articles. 

Under a statute of Massachusetts, the tools of a debtor "necessary 
for his trade 'or occupation" were exempted from exécution; and, in 
construing this statute; the suprême court of that state in Howard v. 
Williams, 2 Pick. 80, used this language: 

"The exemption is not limited merely to the tools used by the tradesman with 
his own hands, but comprises such, in character and amount, as are neces- 
sary to enable him to prosecute his appropriate business in a convenient and 
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iisual manner, and the only rule by which it can be restrieted is that of good 
sensé and discrétion lu référencé tb the clrciimstances of each particular case. 
It vvould be too narrow a construction of a liumane and bénéficiai statute to 
deny to tradesmen, wïiose occupation can hardly be prosecuted at ail, muçji less 
to any profitable end, without the aid of assistants, as journeymen and appren- 
tices, the necessary means of their emplojTnent." 

So, also, under the statute of this state, the tools and implements 
which may be properly claimed by an artisan, as necessary in carry- 
ing on his trade, are not in ail cases limited to such only as he person- 
ally uses while so engaged, but may include tools and implements 
used by others whom it is reasonably necessary for him to employ 
to assist him in his work, in order that the same may be prose- 
cuted conveniently, and in the usual or ordinary way in which the 
business of such trade is conducted. Of course, under such an in- 
terprétation of the statute, it must be understood that a baker would 
not be entitled to utensils and implements in number sufûcient to 
carry on an extensive business, in the prosecution of which his own 
labor would be relatively a small factor, and of little value, when 
compared with the capital intested or the labor of others employed 
therein. The question whether the tools and implements claimed by 
a mechanic or artisan as exempt are "necessary to carry on his trade" 
is one of fact, and is to be determined upon common-sense principles, 
in view of the circumstances of the particular case in which the claim 
for exemption is made. In the testimony reported by the référée, the 
business carried on by the bankrupt is described as that of a baker; 
that is, as I understand the testimony, the bankrupt was engaged in 
following the ordinary occupation of a baker on his own account, and 
not as a journeyman. If so, the tools and implements necessary to 
enable him to carry on his trade are exempt, notwithstanding the fact 
that he may hâve employed others to assist him in doing the work in- 
cident to the bakery conducted by him. The articles claimed as ex- 
empt are stated in the schedule accompanying the debtor's pétition 
to be adjudged bankrupt as of the value of f 100, and, in my opinion, 
they may be said to be reasonably necessary for his use in following 
the trade of a baker. Certainly, they are not so great in number as 
clearly to justify a flnding that any one of them is unnecessary for 
such a purpose, within the meaning of the statute. 

My conclusion is that the ruling of the référée should not be sus- 
tained, and the trustée is directed to set apart to the bankrupt, as 
exempt, the articles hereinbefore described. 



In re MARSHALL PAPER CO. 

(District Court, D. Massachusetts. July 14, 1899.) 

No. 646. 

1. BaNKRUPTCY— RiOHT TO DiSCHARGE— COnPORATIONS. 

QuBere, whether a corporation, being adjudged bankrupt In Involuntary 
proceedinjçs against it under the act of 1898, will be entitled, under any 
circumstances, to receive a discharge from its debts. 
3. Samb — Application for Discharbe — Objections. 

Under Banliruptcy Act 1808, § 14, providing that "the Judge shall hear 
the application for a discharge, and • * • investigate the merlts of 
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the application," the judge is not conflned to the , considération of tliose 
objections to.the discliarge whicli are properly set forth by eredltors. 

8. Same— LiABiLiTT OF Co-Dbbtob OF Battkrupt— BtockhÔlbbb Of Bankiiupt 
Corporation. 

Under Banlsruptcy Act 1898, § 16, provlding that "the llabllity of a persou 
■who is a co-debtor witti, or guarantor or in any manner a surety for, a 
bankrupt, sliall not be altered by the discharge of such banlirupt," a dis- 
charge in banl^ruptey granted to a corporation wlll not release its directors 
and ètocliholders from a liability for its debts and contracts imposed upon 
them personally by statute in certain cases. 

4. 8amb. 

Where the banl^rupt, a corporation, applled for a discharge, and also for 
an injunction to restrain a creditor from prosecuting to judgment a suit 
against It, begun before the institution of the banliruptcy proceedings, 
and it appeared that the object of the creditor was to enforee against the 
directors and stoclsholders of the corporation their statutory liability for 
its debts, but that, by the terms of the statute, he must first recover a 
judgment against the corporation, held, that the discharge (if grantable at 
ail) must be withheld for the présent, the injunction refused, and the 
creditor permitted to recorer his judgment against the corporation. 

In Bankruptcy. On application of the bankrupt for discharge. 

Brandeis, Dunbar & Nutter, for objecting creditors. 
M. F. DicMnson and Hollis E. Bailey, for the bankrupt. 

LOWELL, District Judge. The Marshall Paper Company Is a cor- 
poration organized under the laWs of Massachusetts, which has been 
adjudged bankrupt upon an invôluntary pétition. It has flled two 
pétitions: First, for a discharge; and, second, that a certain creditor 
be enjoined from proceeding to judgment in a suit brought against 
it before the commencement or proceedings in bankruptcy. The 
trustées in bankruptcy hâve also flled a pétition seeking to enjoin the 
same creditor from proceeding to judgment. , 

Two interesting questions hâve been argued : First, under the bank- 
rupt act of 1898, is a corporation entitled to a discharge in bank- 
ruptcy? To discharge a corporation in bankruptcy or insolvency is 
almost or quite unprecedented. What useful object will be accom- 
plished by the discharge is hard to imagine. Although it is now 
generally held, after some conflict of décision, that bankruptcy oi' in- 
solvency does not vpork the corporation's dissolution, yet in several 
States insolvency aflords suificient ground for proceedings commenced 
by a creditor to dissolve a corporation. See Stim. Am. St. Law 
§ 8341. Everything of pecuniary value which belonged to the corpora- 
tion, and could be transferred by it, must be applled for the beneflt 
of its creditors, — good will; trade-marks, whether registered or not; 
ail transférable franchises; and in some cases, by statute, even the 
franchise to be a corporation. McClain's Code lowa, § 1636. A 
discharge in bankruptcy is granted to an individual in order that, 
being freed from his debts, he may hâve a new start in life; but to 
attribute this condition to a corporation is to use a mère ûgure of 
speech. If there is anything of pecuniary value In a corporation apart 
from the energy of the individuals concerned in it, to that, speaking 
generally, the corporation's creditors are entitled. Thèse' and other 
arguments against granting a discharge in bankruptcy to a corpora- 
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tion are stated by Mr. Justice Cliflford in New Lamp Chimney Co. v. 
Ansonia Brass & Copper Co., 91 U. S. 656, 666 : 

"Good and sufHcient reasons may be given for granting a discharge from 
prior indebtedness to Individual bankrupts whlcb do not exist in the case of 
corporations, and equally good aud suffleient reasons may be given for with- 
liolding such a diseharge from corporations whicli do not in any sensé apply 
to individual baniirupts. Certificates of diseharge are granted to the individ- 
ual bankrupt 'to free his faculties from the clog of his indebtedness,' and to 
encourage him to start again in the business pursuits of life with fresh hope 
and energy, unfettered with past misfortunes, or wlth the conséquences of 
antécédent improvidence, mismanagement, or rashness. Many corporations, It 
is Ijnown, are formed under laws which affix to the several stoclîholders an in- 
dividual iiability to a greater or less extent for the debts of the corporation, 
which, in Case certain steps are taken by the creditors, become in the end the 
debts of the stockholders. Such a Iiability does not, in most cases, attach to 
the stockholder until the corporation fails to fulfill its contract, nor in some 
cases until judgment is reeovered against the corporation, and exécution issued, 
and return made of nuUa bona. Stockholders could not be held liable in such 
a case if the corporation is discharged, nor could the créditer recover judgnient 
against the Corporation as a necessary preliminary step to the stockholder' s 
individual Iiability. Conséquences such as thèse were never contemplated by 
Congress; and the fact that they would flow from the theory of the défendants, 
if adopted, goes very far to show that the theory itself is unfounded and un- 
sound." 

Thèse considérations would be décisive in interpreting tlte présent 
law, were it not for otlier considérations which are of some weight. 
The bankrupt relies upon section 1, subd. 19, of the bankrupt act: 
"Persona shall include corporations, except when otherwise speciûed;" 
and section 14a: "Any person may * * * flie an application 
for a discharge." Moreover, section 37 of the act of 1867 (Kev. St. 
§ 5122) expressly excluded corporations from a discharge; and this 
provision, we should suppose, was présent in the minds of the fram- 
ers of the présent law. Unless thèse intended to permit the dis- 
charge of a corporation, it is hard to say why they did not insert a 
similar excluding clause in the présent act. Yet again, some earlier 
drafts of section 14 of the présent act — drafts which, in other re- 
spects, resemble almost literally the section as passed — began with 
the words, "Any person not a corporation." See S. 1694, 52d Gong., 
Ist Sess., § 50; H. R. 9348, o2d Gong., Ist Sess., § 13; S. 1035, 55th 
Gong., 2d Sess., § 13 of the substitute. In the process of redrafting, 
the three words, "not a corporation," were stricken ont ; for what rea- 
son it is hard to perceive, unless their omission was intended to per- 
mit the discharge of a corporation, almost meaningless and unprece- 
dented as such a discharge would be. See, also, the similar change 
made in drafting section 14 of the act of 1898. Fînally, later décisions 
of the suprême court, and particularly Hill v. Harding, 130 U. S. 699, 
9 Sup. et. 725, hâve thrown some doubt upon the unqualifled state- 
ment of Mr. Justice Clifford, just quoted, that "stockholders could not 
be held liable in such a case if the corporation is discharged, nor could 
the créditer recover judgment against the corporation as a necessary 
preliminary step to the stockholder's individual Iiability." It may be 
that this objection to discharging a corporation has been obviated, 
partially at least. The inconvenience and apparent uselessness of 
discharging a corporation, the lack of précèdent for such a discharge 
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in eai'lier legislfition, and^ on .the otlier hand, tlie definijte language of 
the existihg stàtatè, and ,t|ie omission t() forbid a dischàrge under the 
circumstances above st'aïëd, are côhsideràtions sô conflicting in their 
beai-ing ttpoïi tlie interprétation of tli^ ptesent law thàt I hare been 
unable t^odéternçiine deflnitelj if, in alLç^ges, a corporation should be 
refused a discharge. The détermination is not necessary to the dé- 
cision ofthiS' casa ^ The other objections to the bankrttpt's diScharge 
hâve not; lbeéîi''cônsidered. ' It shoijld be pbserved, however, that un- 
dér the existîng .bankrupt act the duties of the judge regarding dis- 
charges arei more onerous than those imposed by the act of 1867. He 
is directed tb "iûvestigate the merits of the application;" and hence 
is not confiiifed tq the considération of: those objections to the dis- 
charge whicH. are properly set forth by creditors. 

The second iquestion argued in this case concerns the eiïect of 
proceedihgS In.'baniiruptcy upon the right of a corporation' s crédit ors 
to enforce the statwtory tiability of its directors. Upon the gênerai 
answer to, this question there can be no doubt. As bas just been said, 
thé corporation's discharge in bankrupt cy may not necessarily bar 
its ereditors frqln reCovering àgaiîist it a judgment whiçh will afford 
a sufflcient basîs for thé enforcement of the individual liability of its 
directors and stockholders; but the reasoning of Mr. Justice Clifford 
bas lost none ôf its for je as direCted agaihst àny theory that a bank- 
rupt act is îhteteded to fréé directors and stockholders îrôin this lia- 
bility. Thé sècôïidary liability of directors and stockholders in cer- 
tain cases, Within- certain, liijaits, and for certain classes of debts, is 
abundantly established as a gênerai principle of statutory corporate 
latv in the United States, though the |)reclse provisions of that law 
vary greatly in thë severalstates. Stim. Am. St. LaW, §§ 8140, 8142, 
8143, 8161, 8232, 8240; 8241, 8553. ' Suddenly to abolish this sec- 
ondàry liability ' undèr thé '^retense of enacting a bankrupt law, to 
depPive certàiîi' 'classes bf creditors of what often is à mbst valuable 
iheans, and' iéVsopietimes the only iheans, of collecting debts due 
thém by thé corporation, wôuld be ah âct of monstrous injustice, even 
if it were held to be within the Constitutional power of congress. 
That congress' Intended to dépi"ive the creditors ôf insolyent corpora- 
tions df their statutory claim against the officérs knd stockholders, — 
to déprire operatives, for eiample, of the claim against stockholders 
giVen theni by stâtutes like those of Massachusetts as a proper protec- 
tion to the pobr ànd ignorant in dealing v^'ith corporations, — is not 
to be admitted. In Mphr v. Ëlêvatpr Co., 40 Minn. 343, 41 N. W. 
1074, the casé ïnost favorable to thé petitioner which has beeii fôund, 
the crédito;!^,, had voluntari.ly^ released the corporation pursuant to 
Laws- Minh,*'i881^ c. 148, § 1. The principal contention of thë bank- 
rupt, aë àppe,aj:'èd in thé argument of this case, thou'gh not in the 
papers filéà,'is 'that, by tlie opération of the bànkrupt's discharge, its 
directorâ will escape f rom their statutory liability through the im- 
possibility bf pbtaitiing a judgment against itself. But the stâtutes 
imposing a limited individual liability upon the directors and stock- 
holders of çô'rporations differ in their prerequisites for enforcing this 
liability. Most stâtutes, like those of Massachusetts, require a pre- 



IN RE MARSHALL TA PEU CO. 



423 



vious judgment against the corporation. Some statutes do not. See 
Pub. St. N. H. c. 150, § 8; Tliomp. Corp. 3362. From the adoption 
of tlje bankrupt's contention, it will follow, therefore, not only tiat a 
gênerai principle of statutory corporate law throughout the United 
States has been generally overthrown, but also that certain applica- 
tions of this principle haye been whimsically excepted from the gên- 
erai overthrow, since those statutes which, without the prerequisite 
of a judgment against the corporation, give the creditors a right to 
enforce the individual liability of stockholders, will still be operative. 
The bankrupt's construction of the act would work not only great in- 
justice, but also a capricious and irregular injustice. It has been 
argued that the several states may, if they please, modify their 
statutes imposing individual liability by abolishing the prerequisite 
of a judgment against the corporation. This change of the law 
inay relieve future creditors, but cannot affect existing rights. In 
order that the court should construe a statute thus to nullify a gênerai 
principle of the statutory law of corporations, the language of the 
statute must be entirely f ree from arnbiguity, and the construction 
should be avoided if any way of escape can be discovered. Tlie 
bankrupt act of 1898 not only does not expressly provide that direct- 
ors and stockholders shall be released from their individual statutory 
liability, but it expressly provides the contrary. Se(;tion 16 of the 
act is as follows: "The liability of a personwho is co-debtor with, 
or guarantor or in anj' manner a surety for, a bankrupt shall not be 
altered by the discharge of such bankrupt." It has been contended 
that the individual liability of directors and stockholders does not 
fall within-tbe gaving clause of this section; but under thè statutes 
of Massachusetts in question in this case it is at least doubtful if di- 
rectors are not literally co-debtors with the bankrupt corporation. 
Pub. St. Mass. c. 106, § 60 , begins as follows : "The ofïicers of any 
corporation which is subject to this chapter shall be joirïtly and sever- 
ally liable for its debts and contracts in the following cases' * • ♦ 
when the debts of a corporation exceed its capital." It would seem 
that, when one is liable to a créditer for the debts of anotUer, he 
must be either co-debtor with or else surety for that other (Bank v. 
Warren, 52 Mich. 557, 561, 18 N. W. 35.6); but in any case it is plain 
that section 16 was Intended to include not only co-debtors, guaran- 
tors, and sureties, using those words in a narrow and technical sensé, 
but to déclare a gênerai intention and to indicate a gênerai proposi- 
tion applicable to ail persons in like situation. The directors in this 
bankrupt corporation are in some manner a surety for it, even if 
they are not its sureties in the narrowest sensé. See Willis v. Mabon, 
48 Minn. 140, 155, 50 N. W. 1110. As the existing bankrupt act, then, 
has in substance provided that the statutory liability of the directors 
of a corporation shall not be altered by the discharge of a bankrupt, 
this court is bound to abstain from doing anything which shall hinder 
the enforcement of that liability. Under the statutes of Massa- 
chusetts a judgment recovered against the corporation is a prereq- 
uisite to the enforcement. Until it has been made plain that bank- 
ruptcy in some way exonérâtes the creditors from obtaining this 
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judgment before enforcing the liability of directors, tliîs court is 
bound to jerniit that judgment io be obtained. Àgain, bankrupt 
laws are framed to ffee men from the obligation of tbeir debts only 
upon theii* sutrender of their property to paj thbse debts. If the 
bankrupt's èoilnsel is right, this court is bound, in effect, to release 
the directoi^s of this corporatiôù' from the debts for which they are 
jointly and severally liable, without exacting the surrender of their 
property. The debtor, howevel-, must choose between retaining his 
property and escaping his liability. The injunction asked for by 
the bankrupt rilust, therefore, be denied. The creditors must be per- 
mitted to obtain their judgment against the corporation for the 
purpose of enforcing the statùtory liability of the directors. If they 
seek to use improperly the judgment thus obtained, this court may, 
perhaps, restrain tiiem. Until opportunity has been given to recover 
the judgment, it is safer, at leàst, to deny to the bankrupt its dis- 
charge. The situation is this : The creditors must be pennitted to 
enforce the ihdividual liability of the directors. So much is clear, 
To enforce that liability, they mnst, by the statutes of Massachu- 
setts, first obtain a judgment against the corporation. They must 
not be hinderéd, therefore, from obtaining that judgment. If a dis- 
charge is granted, they may be hinderéd in obtaining that judgment. 
Apart from this considération, it is doubtful whether a discharge 
should be granted or refused. The discharge in this case should 
therefore be refused, at least for the présent. 

It was urged by the bankrupt's counsel that a discharge obtained 
after the judgment was rendered would not avail the bankrupt in re- 
sisting an exécution upon its property acquired since the flling of 
the pétition. Assuming that a discharge should, nnder some cir- 
eumstances, be granted a corporation, and assuming that a court 
is compelled to choose between the misf ortune of the bankrupt 
above supposed and the escape of its directors from their statùtory 
liability, the former alternative should be accepted without hésita- 
tion; but it seems that the bankrupt's escape is not barred. The 
discharge, whenever granted, will discharge the bankrupt from ail 
its provable debts, with certain irrelevant exceptions. Provable debts 
include those "founded upon a contract express or implied" (section 
63, subd. 4), and this debt was so founded. That the debt which 
has been merged in a judgment is still the same debt was decided 
in Boynton v. Bail, 121 U. S. 457, 466, 7 Sup. Gt. 981. That case 
also decided that, when the judgment was recovered after proceed- 
ings in bantçuptcy had been begun, and before discharge, the dis- 
charge might be set up to stay the issue of exécution. If, therefore, 
this bankrupt shall hereafter obtain its discharge, and acquire prop- 
erty, it will be able to protect that property from a levy to satisfy 
a judgment founded upon the debt now sued upon by the creditor 
Train. 

The petitioil of the trustées for an injunction raises no question 
not hereinbefore considered. The respondent has aiready dissolved 
his attachment upon the prqperty of the bankrupt which he ob- 
tained by mesne process before the commencement of proceedings 
in bankruptcy. There is, therefore, no reason to suppose that the 
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trustées will be in any way prejudiced by the recovery of the judg- 
ment. What should be done if the attachment were still in force 
need not be decided. Pétition for discharge dismissed. Injunction 
denied. 



In re TIRRB. 

(District Court, S. D. New York. 3n\y 7, 1899.) 

Bankbuptcy — Involuntart Pétition— Jurisdictionai. Amount. 

In Computing the amount of the indebtedness of a person against whom 
a pétition in involuntary banlcruptcy has been filed, to make up the juris- 
dictional sum of $1,000, the claim of a créditer to -whom he had giveu a 
fraudulent préférence, which is nuU and void under the act, should be 
incIudetJ. 

In Bankruptcy. 

Edward K. Sumerwell, for petitioning creditors. 
Henry Meyer, for the bankrupt. 

BROWN, District Judge. The défendant, a grocer, becoming em- 
barrassed, sold ont his entire stoclt of goods, fixtures, etc., to one 
Schwoon for about $800. This price was applied in payment of a 
prior debt to Schwoon for money loaned and his assumption of a 
grocery bill owing by Tirre to Britten & Co. for |214.83, for whicli 
amount Schwoon gave his note to Britten & Co. Soon afterwards 
the remaining creditors âled a pétition to hâve the défendant ad- 
judged a bankrupt. The only défense is that the debts, excluding 
the debt to Schwoon, are less than |1,000. 

I think the debt to Schwoon should be counted in reckoning the 
amount of defendant's indebtedness. The sale to Schwoon, who was 
thereby in effect preferred, was fraudulent as against the creditors 
nnder the bankruptcy act; and it was not valid under the bankruptcy 
act as between défendant and Schwoon, for the reason that it was 
not made for a "présent fair considération." Section 67, cl. e. Being 
"null and void" as respects Schwoon also, the debt to him remains 
unaffected by the void transfer, and that debt should, therefore, be 
counted among the debts still owing by the bankrupt. The cases cited 
by the défendant under the act of 1867 ail relate to petitioning cred- 
itors. That présents a différent question. 

To exclude a debt upon the ground of a void préférence, would 
enable the parties to évade the bankruptcy act altogether, and thus 
take advantage of their own wrong. 

Bankruptcy adjudged. 



In re PEARSON. 

(District Court, S. D. New Yorlî. July 7, 18S9.) 

Bankruptcy — Acts of Bankruptcy— Prepkbence. 

Where a debtor, belng the owner of a leaseliold Interest in real prop- 
erty havlng a term of years to run, but not assignable without the consent 
of the landlord, sells the same, and applies part of the proeeeds in paylng 
the arrears of rent due, taxes on the property, and the incidental expenses 
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: of the s^le, such payment does not constitute a préférence of the cred- 
ItprSjPî^ld, but nierely a mesfùs of realizing the value of the leasehold, and 
therètore Is not an act of bàôkruptcy, on -which a pétition againat the 
debtor mayibe maintained. 

In Bankruptcy. 

Louis Scheuer, for petitioners. 
Julius Ofifenbach, for défendant. 

BEOWN, District Judge. An adjudication in bankruptcy M^as 
sought agains't the défendant on the ground that, being the owner of 
a leasehold ôf hqtel property, he had sold out and assigned the lease, 
with furniture, for |9,000, and applied niost of the proceeds in paying 
certain debtsy leaving from f 6,000 to $8,000 owlng to his gênerai cred- 
itors unpaid. The alleged préférences consisted of |5,000 back rent 
for the four months previous to the sale; also some |700 water taxes, 
chargeable upon the property; a broker's commission for effeeting 
the sale, and a lawyer's counsel fee in the same business. There was 
also a small item of $50 paid to the father to replace a very temporary 
loan to enable the défendant to pay cash for certain supplies, in ac- 
cbrdance with àirt ùnderstahdiDg made with the creditors during the 
mohth previous whilé efforts were making to efïect à sale of the lease- 

The leasé :^r'0(iuçed showe^ that it could not.be assigned by the de- 
fendant or transferred withoht the coùBeht of the làndlôrd. It had 
nearly three iSfèâra to ruh, and ît was the niost valuable assët.. In this 
situation it i'é'mâhifest that flothing whatever could be realizêd from 
the iease eicept' through thfe'lan(116td's âssent to'a'trahsfer, which 
coul^ not be Qbtaiued except ôn.pàymeht of the back rent, A. trans- 
fer ,tô the purèhyiket, Içiàving the purchasër tip pay the baçK rent, would 
nçcessarilyipVoHe the dieàuction of so hïtich from the ^urchase price 
paya;ble tofihp' défendant ' for ''the sale df thé propért^;" so that eVi- 
dently it wàis 'iflini'àterîal 'wH^ther the'trànsfér took that shape, or. 
w^ther tiiè jiiirclîaser should pay the Whôle $9,000 to thé défendant, 
hj^ at' the' Saiiïe !ti)me paying' ôff the back rent àndWateir charges and 
other in cî^ental,, expansés oîthe transaction. The latljér was the 
course açtiia^Hj^ àdiipted. The iease was : transferred tÔ' ohe Knox, 
-s^ho pai4,^h!e\f9,oi00 partly in caslî, aûd partly iil û'ôtes, which wère 
in part imimediàteîy applibd to pay off the back rent, tii'efe, and char- 
ges CQnneçtefJ^ ,with the sal^.'" V The payment of al^ thèse- ■çvas a neces- 
sary çpndiiipnof; realizing ahything from the léàsèhdld property, or 
obtaining the asseht of the landlord. They wère ail pâid from Knox's 
money and notes, and in their essential hàtùrë thesé îiayments were 
not préférences, but merely a means of making sale ôf the leasehold, 
and realizing what was possible from it. The alleged act of bank- 
ruptcy not being established, the- pétition should, therefore, be dis- 
missed, but in this case without costs. 
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' ':[" In re KENNEY. 

(District Court, S. D. New York. July 7, 1899.) 
Bankrtjptcy— Dissolution op Liens — Sale unbjsk Execution — Title op 

PUKCIIASEII — PrOCEEDS OF S.\LE. 

Under Banlirnptcy ACt 1898, § 67, cl. f, providing that "ail levies, judg- 
ments, attachments, or other liens obtained tlu-oush légal proceedings 
agaiust a person wlio is insolvent, at any time witliin four inontlis prior 
to the filing of a pétition in banliruptcy against him, shall be deemed nuV 
and void in case lie is adjudged a banlu-upt," but that "nothing herein 
containsd shall hâve th& etïect to destroy or impair the title obtained by 
sneh levy, judgment, attachment, or other lien, of a bona flde puichaser 
for value," where, within four months before the filing of a pétition in 
baukruptey against an insolvent judgment debtor, an exécution lias been 
issued and levied, and sale made, the title of one purchasing at such sale 
in good faith and without notice will not be afCected by the subséquent 
banlvruptcy; but the proceeds of the sale, reinainiug in the sherift's hands, 
do not belong to the judgment créditer, but to the estate of the banlirupt, 
and must lie paid over to the trustée when appointed. 

In Bankruptcy. 

Eugène Kremefj for petitioners. 
(jeoi'ge Bell, opposed. 

BROWN, District Judge. The pétition to hâve Raymond W. Ken- 
ney adjudged a bankrupt was flled on April 13, 1899, the act of 
bankruptcy alleged bein^, that he had suffered a judgment to be 
recovered against him by one Clark in the preceding month of March, 
and had allowed hig chattel property to be sold under exécution 
Ihereunder. On answer and hearing, bankruptcy was adjudged. 
The sherilf having coUected the money upon the exécution sale made 
prior to the flling of the pétition, a stay of proceedings was obtained 
against the payment of the moneys upon the exécution by the sher- 
iff, and this stay is now asked to be continued. The stay is opposed 
by the judgment creditor, who urges that the proceeds are not with- 
in the jurisdiction of this court and that ^hey belong to the judg- 
ment creditor, citing the cases of In re Easley, 93 Fed. 419; Henk- 
elraan v. Smith, 42 Md. 164, 12 N. B. R. 121; and other cases. 

I cannot sustain the objection to the stay. The judgment and 
exécution having been obtained and issued but a little more than 
a înonth before the flling of the pétition, the case falls within the 
express provisions of section 67, cl. f, of the présent bankruptcy stat- 
ute, which déclares, "that ail levies, judgments, or other liens ob- 
tained through légal proceedings" in such case "shall be deemed null 
and void in case he is adjudged a bankrupt." The latter part of 
this section provides "that nothing herein contained shall hâve the 
effect to destroy or impair the title obtained by such levy of the 
bona flde purchaser for value." This proviso leaves no doubt of 
the intent of this section. A "title" could only be "obtained by a levy" 
through a sale under the levy ; and the proviso means that the 
bona flde purchaser's title shall not be impaired by the fact that as 
against ail other persons the levy is to be deemed "null and void," 
iû case the défendant is adjudged a bankrupt. The proviso is for 
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the i*rotection of the bona Me purchaser only; and it clearly shows 
that the intent of the section is to reach out beyond the levy itself, 
and to make null and void" ail that is done under the levy, except 
as to the title, of the bona âde purchaser. So far as concerns the 
judgment creditor, the lien and the levy being null and void, he 
can take no âdvantage from it, nor acquire any right to the proceeds. 
A valid title passing presumptively to the purchaser at the sherifE's 
sale, the proceeds stand in the sherifE's hands as a mère substitute 
for the gpods, to which the judgment creditor gets no right, but 
which belong to the bankrupt's estate, as the goods themselves would 
hâve belonged but for the sale to a bona iide purchaser. 

The provisions of the act of 1867 are so différent from those of 
the présent statute on this point as not to be applicable. 

The stay is continued, and an order may be taken directing the 
payment of the moneys to the trustée wlieu appointed. 



In re DTJNNIGAN. 

(District Court, D. Massachusetts. Juiy 14, 1899.) 

No. 472. 

1. Bankruptcy— Pabtnebships — Infant Partner. 

Where proceedlngs in involuntary banliruptcy are instituted against a 
firm, and it appears that one of the partners is a minor, an adjudication 
should be made against the adult partners and against the flrm as such, 
but as to the Infant partner the pétition should be dismlssed. 

2. Samb. 

Banlîruptcy Act 1898, § 5, cl. h, providing that, "in the event of one or 
more but not ail of the members of a partnership being adjudged banlirupt, 
the partnership property shall not be adininistered in bankruptcy, unless 
by consent of the partner or partners not adjudged banJirupt," does not 
apply to a case where the infâncy of the partner not adjudged banlirupt 
was the only ground for di^missing thé pétition as to him. 

In Bankruptcy. On report of référée in bankruptcy on a contested 
pétition for adjudication in Involuntary bankruptcy. 

Greene & Davenport, for petitioning creditors. 
Winn & Grriswold, for bankrupts. 

LOWELL, District Judge. The allégations in the pétition hare 
been establishéd, and upon this point I flnd no reason to differ from 
the report of the référée, to whom the case was referred, under rule 
12, to ascertaiû and report the facts. The only difificulty is created 
by the fact not stated in the pétition, but properly set up in the an- 
swer, and not disputed, that one of the respondents, a member of the 
respondent flrm, is a minor. Upon the whole, the authorities make 
it pretty clear that an infant caniiot generally be made an involun- 
tary bankrupt, and sound reasoning leads to the same resuit. In 
re Derby, 6 Ben. 232, Fed. Cas. No. 3,815; Farris v. Eichardson, 6 
Allen, 118; In re Brice, 93 Fed. 942. Under thèse circumstances, 
ah adjudication should be made against the partner who is of âge, and 
agaiûst the flrfli. As to thé minor partner, the pétition should be 
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dismissed without costs, and with a spécifie statement that the dis- 
missal is made by reason of his minority. See Lovell v. Beauchamp 
[1894] App. Cas. 607. As was observed by Lord Ashbourne, at 
page 614: 

"It would be most unfortunate if the adult members of a partnership could 
évade liability because one of the partners was a miner. If this was laid 
down, minors would be found in many partnershlps." 

It is true that section o, cl. h, of the bankrupt act, provides that, if 
one or more, but not ail, of the partners are adjudged bankrupt, the 
partnership property shall not be administered in bankruptcy, but 
by the nonbankrupt partner. This provision, however, seems to me 
not intended to apply to a case in which the exempt partner escapes 
only because of his minority. To permit him alone by reason of his 
minority to settle the partnership business would be absurd. De- 
cree in accordance with opinion. 



In re FERGUSON. 
(District Court, S. D. New Yorli. May 16, 1899.) 

1. Bankbuptcy— AcTs oï Baneruptct — Sdpferikg Légal Prooess. 

Bankruptcy Act 18i)8, § 3, cl. a, providing that it shall be an act of 
bankruptcy If an insolvent debtor shall sufCer a créditer to ebtain a préf- 
érence through légal proceedlngs, and not vacate or discharge the same 
at least flve days before sale of the property affiected, does net apply to liens 
acquired by légal proceedings more than four months before the flling of 
the pétition In bankruptcy, and which therefore will not be dissolved by an 
adjudication. 

2. Samë. 

Where exécutions on confessed judgments were issued and levied on 
goods in the defendant's store, for the apparent purpose of forestalling 
such action on the part of other creditors, and after the levy the sherifl! 
was instructed by the attorney for the judgment creditors to "do nothing 
until further ordered," and the keeper who had been placed in charge 
was withdrawn, and about a year later other exécutions on the same judg- 
ments were issued and levied en the same property, heM, that the earlier ex- 
écutions had become dormant, that the only valid lien was under the later- 
executions, and that the defendant's failure to discharge the préférence 
acquired by such lien, within flve days before the sale, was an act ef 
bankruptcy, on which, a pétition being flled within the next four months, 
an adjudication against him might be made. 

In Bankruptcy. 

David B. Ackerman, for petitioning creditors. 
Eoger M. Sherman, for the bankrupt. 

BEOWN, District Judge. On the 12th day of April, 1899, a péti- 
tion vvas filed by creditors of George D. Ferguson, seeking to hâve 
him adjudged a bankrupt on the ground that, being insolvent, he had 
not vacated a préférence acquired by sherifl's levy on his stock of 
goods flve days before April 13, 1899, on which day the sale, as adver- 
tised, was to take place. Bankruptcy Act, § 3, cl. a, subd. 3. The 
debtor appeared and answered, denying only the act of bankruptcy 
alleged. 
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.."Rie eyiâ^nce, shows thatthe defeq^ant wae in business at Mt Ver- 
non, WestçiiestQr county; that pn the 13th of August, 1897, six juc^- 
ments were enterpd against him on confession, in fayor of six différ- 
ent creditors, amounting in the aggregate to |10,552.16; that on 
March 3, 1898, exécutions were issued to the sheriff of that county 
upon four of those judgments amounting to about $8,900, under whieh 
the sheriff made a levy on goods in the défendant'» store and put in 
charge thereof an employé of the défendant. A few days afterwards 
the sheriff was directed by the attornèy, who is the same in ail the 
judgments a,nd exécutions, "to let thè properïy remain there and do 
nothing until further ordered." Soon after the issue of thèse exécu- 
tions, a judgment was recovered against the défendant in a suit by 
one Smith, on which an exécution was issued, and a stay thereon ob- 
tained by the défendant shortly before April 1, 1898, with an under- 
taking on appeal, which judgment wâs afterwards paid; and the dep- 
uty who had ail the exécutions testifles, that having understood that 
the stay referred to ail of the exécutions, he "withdrew the keeper" 
on April 1, 1898; that nothing further was done under said exécu- 
tions; that on February 8, 1899, one of the petitioning creditors ob- 
tained a judgment against the debtor in New York county for .|6,802.- 
60, and that on the lOth of February, 1899, exécutions were again is- 
sued by the same attornèy , upon the four judgipents first mentioned, 
and aiso upon the two oither judgments flrst above mentioned; 
that on the receipt of the last six exécutions, the sheriff requested 
the attornèy to withdraw the four exécutions flrst issued, which the 
attornèy declined to do; that a levy was again made under the six 
exécutions on the same goods on the following day, under which a 
sale was afterwards advertised for April 13th, as above stated. 

It was admitted that the goods levied upon under each levy were 
much less in value than the amount ôf the four exécutions flrst is- 
sued; so that if at the time of the issuing of the six exécutions in 
February, 1899, the levy under the four exécutions issued in March, 
1898, were still valid, no beneflt could accrue to the two exécutions 
flrst issued in February, 1899, nor could any "préférence" be thereby 
acquired. 

For the petitioning creditors it is contended, flrst, that the exécu- 
tions issued in March, 1898, had become dormant, by the intervention 
of the attornèy, directing no further proceedings thereon until further 
ordered ; and second, that even if they were not dormant, the f allure 
of the debtor to discharge a préférence acquired by those exécutions 
flve days before the day of sale, was an act of bankruptcy within sub- 
division 3, cl. a, of section 3. 

1. As to the last point, although the case would be literally within 
the language of subdivision 3, it does not, I think, lie within its in- 
tent. Subdivision 3 should be construed in connection with the pro- 
visions of section 67. That section provides that ail "levies 
* * * at any time within four months prior to flling the pétition 
shall be deemeil null and void in case the. debtor is adjudged a bank- 
rupt." If the levy of March,. 1898, was valid, and remained a contin- 
uons lien, assuming that the lien was lawfully a.çquiredj the préfér- 
ence gained thereby being long before the bankruptcy act was passed, 
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and more than four months prior to the flling of the pétition it could 
not now be disturbed. The act of bankruptcy referred to in subdivi- 
sion 3, cl. a, of section 3, must I tliink be limited to such acts as by 
construction of law and in the view of the bankraptcy act, work an 
injury to other creditors by securing to them a préférence which the 
bankruptcy law is desighed to prevent. The language of this sub- 
division shows this intent. This cannot apply, therefore, to such 
levies and liens as are acquired long prior to the passage of the act 
and more than four months prior to the pétition, which the bankrupt 
act does not vacate or disallow. Such a lien the debtor cannot be 
required to satisfy or vacate. 

2. A careful considération of the facts and circumstances proved 
leaves no doubt in my mind, however, that the levies and the four ex- 
écutions of March, 1898, had become dormant through the instruc- 
tions of the attorney of the judgment creditors about April Ist, after 
the Smith judgment was secured, to do nothing till further orders. 
In the case of Hickok v. Coates, 2 Wend. 419, 422, Savage, G. J., 



"Nor is it necessary that the delay should hâve been made with a view to 
(iefraud any one. Where the plaintiff in an exécution directs an indeflnite stay 
of proceedings, such direction is a snpereedeas to the exécution so far as third 
persoas are concerned." 

Many other cases hold the same doctrine in varions forms, which 
is reaflarmed in Sage v. Woodin, 66 N. Y. 578, 584. The fact, more- 
over, that the exécutions of March, 1898, and Pebruary, 1899, were 
each time issued just previoùs to the time when exécutions in favor 
of other creditors were to be anticipated on judgments just recovered 
\>j them, and the delay of many months in the issue of the original 
exécutions after the confessions of judgment, and the subséquent in- 
structions to do nothing further after Smith's exécution was super- 
seded and the appointment and withdrawal of the debtor's employé 
as keeper — ail afford strong presumptive évidence that the issue of 
the exécutions in March, 1898, was designed only as a cover and a 
shield against other claims. I must ând, therefore, that those exé- 
cutions had become dormant; and that the only valid sale and lien 
was under the six exécutions issued on February 10, 1899. As those 
exécutions were issued within less than four months of the flling of 
the pétition and the bankrupt failed to discharge the preferential lien 
thereby acquired âve days before the day of saJe, under the construc- 
tion given to the présent act, I must adjudge the debtor a bankrupt. 
In re Eeichman, 91 Fed. 624. 

Qrdered accordingly. 
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'iTEE YEB CHUNa T. UNITED STATEa 

(District Court, W. D. Texas. June 30, 1899.) 

DapopiATiON OF Chinesk— Claim of Unintentional Entrt. 

While a court. In its discrétion, on appeal, may permit a Chlnese laborer 
arrested on tlie Texas side of the Rio Grande, and ordered deported by 
A eommlssioner, to return to Mexico, wliere he formerly reslded, when sat- 
Isfied of the trutli of his claim that he entered the United States uninten- 
tionaliy, it will not Interfère with tlie order of déportation wliere It ap- 
pears more probable from the évidence that his entry was intentionaJ. 

W. C. McGrOwn and Wyndham Kemp, for appellant. 

Heni-y Terrell, U. S. Atty,, and A. G. Foster, Asst. U. S. Atty. 

MAXEY, District Judge. This cause is on appeal from the décision 
of the United States commissioner at El Paso ordering the déporta- 
tion of Yee Yee Chung to China. It is admitted by the appellant 
that he is a C3unese laborer. The purpose of congress, as manifested 
by the varions Chinese exclusion acts, was to effectually prevent the 
entrance of Chinese laborers into this country. In the case of Wan 
Shing V. U. S., 140 U. S. 428, 11 Sup, Ct. 731, decided in 1891, it 
was said by the suprême court: 

"The resuit of the législation respectini? the Chinese would seem to be this: 
That no labopers of that race shall hereafter be permitted to enter the United 
States, or even to return after havlng departed from the country, though they 
may bave prevlously reslded thereln and bave left with a vlew of returning, 
and that ail other persons of that race, except those connected wltb the diplo- 
matie service, must produce a certiflcate from the authoritleg of the Chinese 
government, or of such other foreign govemment as they may at the time be 
subjects of , showing that they are not laborers, and bave the permission of 
that government to enter the United States, whlch certiflcate Is to be viséd by 
a représentative of the government of the United States." 

It is true that, since Wan Shing v. U. S. was decided, our govern- 
ment bas entered into a convention with China (ratifled by the prési- 
dent August 22, 1894, and proclaimed December 8, 1894), by the terms 
of which registered Chinese laborers may, under certain prescribed 
conditions, return to China and re-enter the United States. But the 
provisions of that treaty are inapplicable to this case, as the testi- 
mony clearly shows that the appellant has never been a résident 
of the United States, and he is therefore not embraced within the 
excepted class of laborers who may retum to this country. The ques- 
tion hère is one of intention on the part of the appellant, who crossed 
the Eio Grande river from Juarez, Mexico, to the American side, 
and who was arrested by an inspector of customs at the guard hou se 
near the river in the city of El Paso. It is contended by his coun- 
sel that the appellant, while seeking a friend in Juarez, Mexico, which 
is just across the river from El Paso, Texas, lost his way in the 
darkness, and wandered unwittingly across the dry bed of the river 
to the American side, and thus being in the United States by mère 
accident, and without any purpose or intention of entering the coun- 
try and violating its laws, he should be permitted to return to Mex- 
ico. If the premise of counsel be admitted, it would seem, from a 
considération of several adjudged cases, that the court wouïd hâve 



YEE YEE CHUNG V. UNITED STATES. ^^3 

the discrétion to permit his return to Mexico. In re Ah Kee, 22 
Fed. 519; In re Monean, 14 Fed. 44. But does the testimony, when 
fairly considered, bear the interprétation placed upon it by counsel? 
It appears that the appellant and a companion, Yee Hung Pon, ar- 
rived at Juarez, Mexico (formerly Paso del Norte), from Torreon, 
Mexico, on a train of the Mexican Central Kailway Company, about 
7 o'clock on the evening of May 30, 1899. The avowed purpose of 
the appellant was to visit his f riend Ah Som, at Juarez. His story, as 
told in his own words, is as foUows: 

"That he had arrived about 7 o'clock in the evening, in company with Yee 
Hung Pon, at Paso del Norte, from Torreon, Mexico; that when the train 
stopped some one sald it was Paso del Norte, and he was hungry, and they got 
olï; that they got off before they reached the dépôt, and could not find a place 
to eat; that they (he and Yee Hung Pon), started out to find a Chinese frlend 
of his, who résides in Paso del Norte; that they went easterly from the rall- 
road, and, while hunting for his house, nlght overtook them, and they became 
lost; that they wandered up and down, and finally came to the railroad track, 
and foUowed it one way and then another; that he did not know when he 
crossed the river, or that he was within the United States; that he did not 
intend to enter the United States, nor was he trjing to do so; that when he 
was arrested he was trying to get baek to Paso del Norte; that he is a Chi- 
nese laborer, and had been in Torreon, Mexico, about a year, having formerly 
gone to Mexico, in bond, through the United States." 

On cross-examination he testifled: 

"My friend's name is Ah Som. I do not know where he lives in Paso del 
Norte. I had met a friend who told me Ah Som lived in Paso del Norte. I 
do not know what business Ah Som is in. I knew Ah Som at Torreon, but 
did not know what his occupation was there,— only knew that he was my 
friend. We got off the train when it stopped, before it got to the dépôt. We 
got ofC the train there because I was hungry. Did not get anything to eat 
there. It was not dark when we got off the train. We went along, looking 
at the houses, but could not find my friend. Yee Hung Pon speaks Bnglish. 
I kno-w some words in English, but don't know any Spanish. Neither of us 
asked any one where Ah Som lived. We did not meet any Chinamen, and asked 
no one any questions. There were only we two Chinamen on the train that 
day. We walked through town, and on into the country, where there were 
bushes. We did not go back where the houses were. We got lost. I do not 
know what railroad I traveled on through the United States, or whether we 
passed through El Paso. I did not stop off at Chihuahua, coming up from 
Torreon, but came straight through. I did not find any work to do at Tor- 
reon, and came up to Paso del Norte." 

Eichard Eule, who was a spécial agent of the treasury department, 
and whose duty it was to examine trains arriving at Juarez from 
the interior of Mexico, testifled that on the evening of May 30th he 
was at the rail way station in Juarez when the train arrived; that 
13 Chinamen got oiî the train, and among them he recognized the 
appellant's companion, Yee Hung Pon; that he did not recognize the 
appellant; and that the appellant was not a passenger on the train 
of May 28th or 29th. He further testifled that on the evenings of 
May 28th, 29th, and 30th, there were Chinamen at the railway station 
in Juarez who met the train on its arrivai. 

The appellant presumably arrived at Juarez on May 28th, 29th, or 

30th, and, in the judgment of the court, he reached there on the 

evening of the 30th. Having arrived at Juarez, if his real purpose 

was to visit his friend, Ah Som, why did he not consult some of his 

95 F.— 28 
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countrymen; whb were présent on the arrivai of the train, as to the 
home or whèr'èkbôuts of his friend? And, more remarkable still, 
altlioug'li Yèe ^Hùng Pon spoke English, they proceeded througli the 
town of Juarez, asking no questions' ândmaking no inquiries as lo 
thé location of Ah Som's teisidence, and finally wandered into the 
bushes and bëcamë lost. It appears alsp, that, notwithfetanding their 
ignorance of the town and the darkness of the night, they discov- 
ered, by some inscrutable means, not disclosed by the record, the 
narrow trail which extended across the dry bed of the river from the 
Mexican to the American side, and, folio wing the trail, they crossed 
over to El Paso, and were arrested l)y an inspector of customs at the 
, guard house near the river about the hour of 11 ô'clock. The dis- 
tance is short between the Mexican Central Railway station in Juarez 
and the guard house on the American side of the river. According 
to the testimony, four hours was the time occupied by the appellant 
in covering that distance; It is évident from statements made by the 
two Chinamen to Inspector Briggs that he thoûght they were lost 
when he arrested them, land he was impressed with the belief that 
they were endeavoring at that time to find their way to Juarez. The 
story, as related by the appellant, appears altogether improbable. He 
seemed to know but little of his friénd, Ah Som, and knew nothing of 
the business in which he was engaged. If Ah Som was a real person, 
and not a myth, the appellant could easily hâve shown that fact by the 
testimony of persons residing in Juarez, but upon thât point the rec- 
ord is strangely silent. Judging the défendant by his acts and con- 
duct after leaving the train at Juarez, the conviction is irrésistible 
thàt his purpoge was to enter thë United States în direct violation of 
the Chinese eifilusion acts, an4 that he sought the 4arkness of night 
to more effectually accomplish his object The order of the commis- 
sioner is sustained by the évidence, and it will therefore be afflrmed. 
Ordered . accôrdîngly. 
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HBFELBY. , SAME v. BABRICK et al. SAME v. LINGO 

et al. SAME v. BTJNOHet al. 

' (Oirëait Court, ' W; D'. Arkanfeas, ml Smith Division. July 22, 1899.) 

1. InJBNCTION— -ÇpNSPIBACY. , , : , 

It is séttled law that the court had jùrlsdletlon of the case in which the 
orlgiijàl' Itijunctlon was granted. Wire Co. v. Muïray, 80 Ped. 811; 
Madiaft V. Ratchford, 82 Pèd. 41; ÏI.:;S. V. Debs,- 64 Fed. 724; In re Debs, 
::15Sup.0t. 900, ISSU: Sî 573. : 

3. eOHTEMPTV'PBOPKDUBB, ■ ,■ .,] ; 

Th^i^e Is np settled praptiee ia contempt proceecllngs. The proceedlngs 
in this case conf orm to the practice elSeWher'e, but, if irregular, no ques- 
tion of ïrregulàrity has been ràised. Fo*' 'practice in contempt proceed- 
Ings, see Fischer v. Hayes, 6 Fed. 76; U. S. V. Memphis & L. R. M. Co., 
Id. 237; U;S. V. Wayae, 28Fed, Cas. 504. : ;, 

3. Same — DENtAi, OF Acts Allbqbd. 

Parties cannot concluslvely purge themselves of contempt by flling an- 
Bwers denying acts alleged agalnst them. TJ. S. v. Debs, 64 Fed. 725; In 
re Debs, IS Sùp." et ÔOO, 158 U. S. 594. 
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A Samb— Vioi^ATiON op Injunction. 

That the court has tlie power, and that It Is fts duty, to punish a peraon 
violatlng its injunction, Is a principle universally recognized, and as old 
as equity jurisprudence. Wire Oc. v. Murray, 80 Fed^ 811; In re Debs, 15 
Sup. et 900, 158 U. S. 595. 

6. Same. 

"To render a party amenable to an Injunction, It is not necessary ttiat 
he should hâve been a party to the suit In which the injunction was is- 
sued, nor to tiave been actually served with a copy of it, so long as he ap- 
pears to hâve had actual notice." Ex parte Lennon, 17 Sup. C?t. 658, 166 
U. S. 549. 

6. Injunction— Photection of Pbopertt. 

Injunction, protecting property and persons engaged In lawful business 
enterprises, in proper cases, and where the remedy at law is inadéquate 
and the injury irréparable, is not new, nor is It a modem Invention of the 
fédéral courts. Wire Co. v. Murray, 80 Fed. 811. 

7. CONTEMPT— TkIAI, BY JuBY. 

A person who violâtes an Injunction is not entitled, under the constitu- 
tion, to a trial by jury. In re Debs, 15 Sup. Ot 900, 158 U. S. 599. 

8. Same— PuNiSHMENT. 

"A court enforcing obédience to Its orders by proceedings for contempt 
Is not executing the criminàl laws of the land; but only securing to suitors 
the rights which It has adjudged them entitled to." In re Debs, 15 Sup. 
et. 011, 158 U. S. 599. 
8. ConstitctiOnai. Law— Pubsuit op Livelihood. 

The fourteenth amendaient to the constitution of the United States se- 
cures, not only the right of the citizen to be free from mère physical 
restraint of his person, but to be free in the enjoyment of ail his faculties; 
to use them in ail lawful ways; to llve and work where he will, and earn 
his livelihood in any lawful manner; to pursue any livelihood or avocatlon, 
and for that purpose to enter into aU contracts that may be proper, nec- 
essary, tind essential to his earrying out the puiposes above mentioned. 
Butchers' Union Slaughter-House Co. v. Orescent City Llve-Stock Landing 
Co., 4 Sup. et. 652, 111 U. S. 757; AUegeyer v. Lonisiana, 17 Sup. Ct 427, 
165 U. S. 589. 
10. CoNSPiKACT— Parties. 

Where two or more persons combine with the Intent to do an unlawful 
thing, and, in the prosecution of the unlawful enterprise, commit some 
crime not originally contemplated, ail are equally guilty, under the law. 
U. S. V. Kane, 23 Fed. 751. 
;Syllabus by the Court.) 

James K. Barnes, U. S. Atty., and Jos. M. Hill, for the United 
States. 
William M. Cravens and Edgar E. Bryant, for défendants. 

EOGEES, District Judge. The above cases were Consolidated 
for the purposes of trial, and one opinion will be delivered. The 
importance of thèse cases makes it necessary that a brief résumé 
of the facts and circumstances, as shown by the record, leading up 
to thèse prosecutions, be stated: 

On the 22d day of April, 1899, the Kansas & Texas Goal Com- 
pany filed its bill in equity in this court against William Denney and 
others (whose names will hereafter appear), and prayed for an in- 
junction. A temporary restraining order was issued, and service 
had upon the défendants. None of the défendants ever entered their 
appearance, and on the 6th day of June a decree pro confesso was 
had, and afterwards, on the 7th day of July, 1899, a final decree was 
rendered, and the injunction made perpétuai. The bill, in apt terms, 
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alleged that said company w&s a corporation organized under the 
laws of thé state of Missouri, and a citizen and résident of that state, 
açd that the défendants were citizens of the state of Arkansas, and 
résidents of the Ft. Smith division of the Western district of Ar- 
Icansas. The défendants were William Denney, Thomas Sweeney, 
Dàve McLane, Hugh Gaffney, Virgil Davenport, Dan Baies, Charley 
Robinsqn, George Williams, Williani Law, W. P. Fitzgerald, Charlie 
Parr, Gfeorge Bunch, Gus Galloway, Bruce Jordan, Lee Anderson, 
A. Mottslinger, James McNelly, Tom McGuire, J. A. Piland, Lee Shaw, 
George Simmons, Jonathan Thomas, J. L. Tracy, J. K. Miller, and 
the offlçers and members of the local (or Huntington) union or So- 
ciety of the United Mine Workers of America, District Ko. 21. Serv- 
ice of subpœna in chancery, and the injunction was duly served upon 
ail of them, except Victor King and A. Mottslinger, against whom 
no decree was taken. Jn addition to the service, the plaintiff com- 
pany caused said injunction to te printed on handbills about 12 by 
20 inches in size, and the raarshal posted the same in many of the 
most public places in the town of Huntington, upon the company 
property, and along the public highways between plaintifE's mines 
and the town, and also distributed large numbers of them to the 
strikers and others. 
The bill allèges, in substance, the following |acts: 

That said company owas large property Interests in tlie state of Arkansas, 
situate at and near tlie town of Huntington, in tlie county of Sébastian, in 
tlie Ft. Smith division of the Western district of Arlïansas. That It bas been 
engaged in the business of mining and selling -coal in said town, and has prop- 
erty there used and employéd in the said business of the value of many thou- 
sands of dollars. That during the month of February, 1899, and prior thereto, 
it had employéd in its mines at Huntington, Arkansas, about four hundred min- 
ers, who were actively engaged in mining coal for it, who were making fair 
wages for their labor, and doing their work to the satisfaction of the plain- 
tifC, and, so far as plaintiff is informed and believes, its employment was 
satisfactory to its miners. That -there is an organisation called the United 
Mine Workers of America, which has districts, and that Western Arkansas 
and Indian Territory constitute district No. 21 of said organization. That 
about the 23d or 24th day of February, Albert StruT)le, président, S. F. Brack- 
ney, secretary, and G, W. Britton and Daniel Baies, as an executive board, 
caused to be delivered to the plaintiff, through the liands of Thonias Sweeney, 
who was then the président of a local subdivision of said organization known 
as the United Mine Workers of America, the following proposed agreement: 

"Article of agreement made and entered into this day of , 1899, 

between United Mine Workers of America, District 21, and the operators in the 
above-named district: 

"Scale. 

"(1) AU coal shall be weighed before being screened, and two thousand 
pounds shall constitute a ton. (2) There shall be run of mine at 60 cents per 
ton for the Indian Territory, and 56 cents per ton, run of mine, for Arkansas, 
except the Eussellville and Spadra districts. The Eussellville district shall be 
571/3 cents per ton, run of mine, and for the Spadra district 60 cents per ton, 
run of mine; two thousand pounds to be a ton. And we further request that 
the maximum distance for pushing cars at Eussellville, Denning, Spadra, Ouita, 
and Coal HUl shall be flfty j^ards. (3) That the question of yardage and dead 
work be left to indlvidual locals for settlement by agreement or arbltration. 

(4) That the relative différence between pick miners and machine men remain 
the same, except that the loaders shall reçoive 30 cents per ton, run of mine. 

(5) Miners and mine laborers shall be paid every two weeks. (6) There shall 
he an uniform priée of $1.75 per keg for powder. (7) Also an uniform prlce for 
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drivers of $2.25 per shift. (8) Also an unlform priée for trappers o£ ?1.00 per 
shift. (9J Further, that timbermen, track layers, cagers, rope riders, and slope 
switchmen shall receive not less than $2.25 per shift. (10) When the driver 
receives a car of coal, and after it leaves the miner's room, it is in charge of 
the Company, and the company shall be responsiWe for it,— therefore the aver- 
age weight be paid for brolten cars; and, further, the company shall keep ail 
cars in good shape, with full doors and ends. (11) Shot flrers shall .receive not 
less than $2.75 per shift. (12) The operators of this district of Arkansas and 
the Indian Territory shall not discriminate against the United Mine Workers 
of America. (13) The operators of this district shall grant the check-ofE Sys- 
tem. (14) Dumpers shall receive not less than $1.80 per shift, and car trim- 
mers and other top hands shall receive not less than $1.00 per shift. 

"ïhis scale shall be in opération from the Ist day of March, 1899, until the 
31st day of August, 1899. 

"We, the parties of the second part, composed of the mine operators known 

as , so hereby agrée with the parties of the first part, composed of the 

United Mine Workers of America, of District 21, comprising Arkansas and the 
Indian Territory, to pay the priées and comply with the conditions named in 
the above scale formulated by the parties o£ the first part. 

"Witness our hands this day of -, 1899. 

"[Signed] 

" _ Albert Struble, Près., 

" — — S. F. Brackney, Sect., 



" Geo. W. Britton, 

" Daniel Baies, 

"Executive Board." 

That the said Thomas Sweeney, when he delivered said proposed agreement 
to plaintM, notifled it that, unless said agreement was signed, plaintiff's mines 
at Huntlngton would be closed down. That plaintiff did not sign the agree- 
ment, and on the 28th day of February, 1899, Its miners at Huntlngton, with 
a few exceptions, did not return to work. That on the Ist of March, and 
every day thereafter, plaintiff had been ready, willing, and anxious to continue 
its business of mining coal, and to pay the miners fair and just wages for their 
labor while in its employ. That the miners hâve been notified from time to 
time that they could return to work upon the priées for their services which 
they had been receiving before they quit, but, with a few exceptions, refrained 
from doing so. That about 59 conûnued to work after the Ist of March. That 
those wlio continued to work were threatened with violence, intimidated, 
coercod, abused, and vilified by those who quit work, and their condition 
was rendered so unpleasant and unsafe that, after working for a short period, 
most of them left tlie mines. That about 50 of that number had already left 
tlie mines, through intimidation, threats, and coercion. That only one or two 
of plaintiff's miners continued at work from the Ist of March, 1899, until the 
bill was flled. That, so far as plaintiff is informed, the wages paid by plaintiff 
to its miners prior to the Ist of March, 1899, were, in the main, satisfactory to 
them, and the miners working for it were receiving fair compensation for their 
lal)or. That their dissatisfaction was not caused by any act of the plaintiff, 
but was caused by the efforts of the leaders of the organization called the 
United Mine Workers of America. That said organization is attempting to 
form ail the mine labor in Western Arkansas and the Indian Territory Into a 
labor trust, pool, or combination. That its object and purpose are to obtain, 
not only the scale of wages set forth in the agreement hereinbefore set out, but 
to obtain control of the mine labor of the said territory, thereby preventing 
compétition in labor, and preventing laborers exercising their right to work at 
such priées and upon such terms as they may be able to agrée upon with their 
employers. Tliat in pursuance of such purpose the members of said organiza- 
tion hâve used ail means in their power to prevent any and ail miners from 
working for the plaintiflC upon any terms whatsoever, and their efforts hâve 
prevented the plaintiff from employing such miners as were neces-sary to carry 
on its business. That the plaintiff is engaged in a large coal business, has 
mining contrac"ts for supplying coal, and, unless it can operate its mines, it 
will suffer great loss and damage by reason of the stoppage of its opérations. 
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That thé plkintifE bas found It impOsslMe to obtain sufflclent miners în Western 
Al-kansas:and the Iiidian Territory to do Its work in Its mines at Huritington, 
on account oï tlie thi-éats, influence, persuasion, and other means employed by 
the Unltecl Mine Workérs of America, Distinct No. 21, and lias beeri compelled 
to seêlv labôr for its minés elsewliere. , ïhat the plaintilï was-employing about 
four hundred minérs prier to the Ist of j^arch, 18<J9, and it requires about that 
number tç) ■prpperly work its mines to tliair full capacity. That owing to the 
action ûisaid organization oï said TJnited Mine Workers of America since the 
Ist da.y of March, 1899, the plaintiff has been unable to secure but few miners, 
never exceeding at one tlme more than two hundred. That, flnding it necessary 
to hâve miners to work Its niines, plaintiff on the 20th day éf April, 1899, 
employed about 20 miflér's, ^ho came to lïùntington from a distance, for the 
purt)ose of working its mines, and that it ïs the purpose and intention of the 
plaintiff to employ miners up to the full capacity of its miçes, If the plaintiff is 
able to secure minets willing to work tipon wages to be miltually agreed upon, 
and the plaintiff belieyes that if its eiïiployês are protected iii their persons 
and in the pursult of their la\\^ul occupatién, and the plaintiff in its property 
rights, It Wlll havé no difficulty in employing a sttfflcient nutober of miners, at 
wages to be mutually agreed upon. That^' of the four hundred miners who 
were employed by the plaintiff prior to thé 4th day of March, two hundred hâve 
left the said town of Huntington and gone to other points, two hundred re- 
maining at said town. That a portion of those who remaln are willing to 
return to the minés and worls for the plaintiff upon the same tërms upon which 
they had; heretofore worked, but, by reason of the action of the United Mine 
Worliers' of America, they are not willing to leave said organization and return 
to their work, on account of intimidation, coercion, persuasion, and violence 
that would be offered them if they should see proper to return to their work 
contrary to the wlshes of the organization; That a large portion of plaintiff's 
old employés remaining at Huntington are bitterly opposed to the plaintiff 
employing any other miners than themselves and other members of said organ- 
ization, andidenounce and reseritthe action of plaintiff in bringlng in miners 
from other points to its mines. That the striking miners continue to make 
divers threats of harm towards those who see proper to seekànployment froTi 
plaintiff, ' That a conspiracy exists among many and divers persons, prin- 
cipally members of the local union of the United Mine Workers of America at 
Huntington, to prevent plaintiff from employing miners who do not belong 
to said organization. That eommittees are appointed by said local union, who 
openly dissuade ail persons seeking employment from aecepting the same, to 
which coursé plaintiff has offered no objections, but they also secretly, and in 
divers ways, make it plain to any who might seek employment of plaintiff that 
dire calamities, injuries, and misfortunes will befall them, and bodily harm 
and injuries hâve been threatened and attempted upon those few miners who 
continue to work for plaintiff. That it is given ont and made known, secretly, 
and mostly by innuendo and insinuation, that it will be extremely unsafe for 
any person to work for plaintiff under said circumstances; That the members 
of the local: or Huntington union ostensibly decry and discountenance unlawful 
or violent methods, and claim that they exercise only moral suasion and fair 
argument to prevent persons from taking employment of the plaintiff; but, in 
some way to plaintiff unknown, they terrorize, intimidate, buUdoze, and other- 
wise improperly and unlawf uily influence miners from aecepting work. That 
plaintiff's employés hâve been attacked and brutally beaten (in one instance, 
shot at) while proceeding to work. In another instance the home of one was 
attacked, pistols drawn and tlirust into his face, and he was told that, if he 
continued to work, he would be killed. That the employés of plaintiff told 
its superintendent that they were threatened by members of the organization, 
and, if they continued to work, their houses would be burned and their familles 
assassinated. That in one instance the keeper of a boarding house was notifled 
that she must refuse to board plaintiff's employés. That ail of thèse things 
were done by members of the organization of United Mine Workers of America, 
as a part of a course of conduct to force plaintiff to accept the agreement here- 
inhefore set out, and to submit itself to their dicta tion, accordlng to the terma 
of said agreement. That défendants hâve stated to numerous and divers 
Iiarties that they would not permit plaintiff to operate its mines unless It 
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agreed to the tenus of the agreement submitted to plaintlff on the 233 day of 
February, 1899. That said organlzation Is conducting what Is ordinarily called 
a "strlke." ïhat the défendants are ail strlkers, and that they and their con- 
federates gather in noisy and turbulent groups In and about the town of Hunt- 
ington, and about the property of the plaintiff, for the purpose of showing 
their force, and intimidate and terrorize those who would obtain employment. 
That It is the purpose of plaintiff to employ a large number of miners, whom 
it expeets to reach said town of Huntington on Monday, the 24th of April. 
That, from ail information the plaintiff can gather, it is led to believe that, 
unless this court will take some action in the premises to prevent it, such miners 
will be met and treated with violence, and that plaintiff's property will be sub- 
jected to violence, and plaintiff suffer serious loss and injury, and that, if it 
is unable to continue its business and operate Its mines, its contracta and en- 
gagements will be broken, and it will suffer great and irréparable loss. That 
the plaintiff has applied to the sheriff of the couhty for protection of its prop- 
erty, and to Its employés, but has been informed by the sheriff that he will 
not appoint deputies to guard its property, or guard the employés whom it 
seeks to put to work, asserting that any action upon his part looking to this 
end would precipitate riot and bloodshed between his deputies and the striking 
miners; and, moreover, the sheriff informs this plaintiff he has no authority 
under the law to appoint deputies to protect plaintiff's property, in the présent 
State of affairs. Plaintiff is informed and believes that, unless this court re- 
strains the acts herein complained of, its trade wlU be diverted and lost, its 
shipments of coal withbeld, its obligations to the public and its customers left 
unfllled, and it will be deprived df the ability to perform its contracts with its 
customers, and that its business, built up by industry and large expenditure^ of 
capital, will be ruined, and it Involved in a multiplicity of suits with the de- 
fendants and others. That the défendants are either whoUy insolvent, or of 
such small means that it would hâve no remedy in da,mages against them 
whatsoever, and that the damages which would be sustained by the plaintiff 
are impossible to be estimated even approximately. That the amount involved 
in this suit far exceeds the sum of two thousand dollars. That ail of the défend- 
ants are members of the local union of the United Mine Workers of America, 
and are influential In shaping the course of conduct hereinbefore outlined, and 
now being pursued by the striking miners. That many and divers other per- 
sons, to plaintiff unknown, hâve unlawfuUy conspired with the défendants to 
prevent plaintiff obtaining miners to operate its mines, and are using their 
strongest efforts to coerce the plaintiff into signing the agreement hereinbefore 
set forth. 

The bill then describes the property owned by plaintiff, and where 
it is sitTiated, and prays for a subpœna in chancery and for a re- 
straining order. 

At the heâring for the preliminary injunction, the witnesses were 
sworn in open court, and testified to facts sustaining substantially 
the material facts alleged in the bill, and their testimony was taken 
down by a stenographer. 

The restraining order is as follows: 

"Whereas, In the above-entitled cause now pending In the TTnited States 
court for the Western district of Arkansas, Ft. Smith division thereof, upon 
application duly made to the said court on the 22d day of April, 1899, it was 
«rdered that a preliminary writ of injunction issue herein as prayed for in the 
bill of complalnt herein filed, whieh said order, among other things, provlded 
as follows: That you and each of you,: and ail other parties, be, and are 
hereby, enjoined and restrained from doing any and ail of the foUowing acts 
and deeds, to wlt: First. From in any way or manner interfering with, hln- 
dering, obstructing, or stopplng any of the business of the Kansas & Texas 
Coal Company, in, near, or about the town of Huntington, In the county of 
Sébastian and state of Arkansas, in the opération of its coal mines, or any 
other part of its business, in said town of Huntington, or elsewhere. Second. 
From entering upon the grounds and premises of the plaintiff, or congregating 
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thereon or thereabouts, for the purptise of Interféring wîth, hindering, or ob- 
stTuctiiig the plaintlff In its business In any f orm or manner. Third. From com- 
peUlng, inducing, or attempting to compel or induce, by threats, intimidation, 
unlawM persuasion, force, or violence, any of the employés of the Kansas & 
Texas Coal Company to refuse or fail to perf orm thelr duties as such em- 
ployés. Fourth. From compelling or inducing, or attempting to compel or in- 
dtice, by threats, intimidation, force, unlawf ul persuasion, or violence, any of 
the etaployés of the Kansas & ïeXas Coal Company to leave the service of the 
said comîany, and from preventlng, or attempting to préVent, any person or 
persons, jby Intimidation, threats, force, unlawf ul persuasion, or violence, from 
entering the service of the Kansas & Texas Coal Company. Flfth. From doing 
any act vrhatever In furtherance of any conspiracy or combination to restrain 
or to hlBder the Kansas & Texas Coal Company, Its offlcers or employés, in the 
free and unhindered control of the business of the Kansas & Texas Coal Com- 
pany. Sixth. From ordering and directing, aiding, assisting, abetting, or 
eneouraging,' in any manner whatever, any person or persons to commit any 
of the acts af oresaid. Seventh. Froin eongregating at or near or on the prem- 
Ises or property of the Kansas & Texas Coal Company, in, about, or near the 
town of Huntlngton, Arlsansas, or elsevyhere, for the purpose of intimldating 
its employés, or coercing said employés, or preventing said employés from ren- 
derlng services to the Kansas & Texas Coal Company. Eighth. From inducing 
or coercing, by threats, intimidation, force, or violence, any of the said employés 
to leave the employment of the Kansas & Texas Coal Company, and from in 
any manner interféring v?ith said Kansas & Texas Coal Company In carrying 
on its business in its usual and ordinary way, and from in any manner inter- 
féring with or molesting any person or persons who may be employed or seelv 
employment by and of the Kansas & Texas Coal Company in the opération of 
its coal minés at and near said town of Huntlngton or elsewhere. Ninth. From 
trespassing or going upon the grounds, prenilses, or property of the Kansas & 
Texas Coal Company, which are more partlcularly described hereinafter, and 
from gathering In and about any of said property in large numbers, or in Com- 
pany with^each other, or other personfe who are not herein named, for any of 
the purposes herelnbefore prohibited. The property sought to be protected 
herein eohsists, In part, as foUowS: Mine No. 51, about one and a half miles 
north of west of Huntlngton; mine No. 53, about one and a quarter miles 
from Huntlngton, in direction as af oresaid; mine No. 63, situated just outside 
of the town llmits of said town; mine No. 65, two miles west of Huntlngton, 
on 'Frlsco road; and mine No. 45, now abandoned, but with machinery still 
about It; and the top houses, tlpples, engine houses, boiler houses, fan houses, 
air shafts, engines, boiler, tracks, pumps, ventllating fans, stables, mules, coal 
cars, mine timbers, blacksmîth shops, powder magazines, eompany store and 
warehouses, and stocks of merchandlse, tenement houses, and ail other real and 
Personal and mixed property, whether herein named and designated, or herein 
omitted, belonging to said mines, or belonglng to or in the possession or con- 
trol of the Kansas & Texas Coal Company; also, strip pits, leases, and various 
and divers other kinds and classes of property, too numerous to mention or 
speciflcally descrlbe. And you, and each of you, are hereby commanded that 
you do desist and refrain from doing or causing to be done, or aiding or abet- 
ting in doing or causing to be done, any of the acts or things herein reclted, or 
interféring or injuring, or attempting to Interfère with or injure, any of the 
property herein mentioned, or any other property of the Kansas & Texas Coal 
Company, whether herein mentioned speclftcally or omitted. And you are 
hereby further notifled that the matters and things required of the plaintlff 
by the court hâve been compUed with, and that the marshal Is instructed to 
serve thls preliminary injunction upon you, and each of you, and any and ail 
other parties that he recelvés information are about to do, Or contemplate 
doing, any of the matters and things herein forbidden; and he is further or- 
dered to give publlcity to this Injunction In and about the town of Huntlngton, 
and to wavn' thé parties herein mentioned, and ail others, of the purport of 
this order, and the penaltles attendlng a Violation thereof; the f orm of this 
injunction havlng. been approved by the court. 

"Witiiess the Honorable .TOHN H. ROGEBS, judge of said court, on this 
22d day of April; 1899, and the seal of said court" 
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Subsequently, and while this restraining order was in full force, 
no steps having been taken to vacate or modify it, and no disturb- 
ances having occurred, on the night of the 15th of May the strikers 
made a simultaneous attack at three différent points at Huntington 
where plaintiff company's mines are situated. One attaclc was upon 
a negro boarding bouse, not the property of the plaintiff, but in 
which were sieeping 12 or 15 negro miners in the employ of the 
plaintiff company; the strikers using dynamite, and blowing a hole 
through the porch, and blowing out one side of the house. At a con- 
sidérable distance therefrom, about the same time, they fired nu- 
merous shots through the résidence of a white man with whom some 
of plaintiff's white employés boarded. Fortunately no casualties oc- 
curred at either of thèse places. About the same time an assault 
was made with guns on the company guards at the shaft of the mine, 
some distance from thé places where the other assaults were made. 
One of the guards was wounded through the shoulder and head. 
Thereupon the guards returned the fire, and one of the strikers was 
killed. It is not known who the individuals were who engaged in 
thèse assaults. The man killed was a striker, and his comrades car- 
ried him away; leaving, however, at the spot where he was shot, a 
large quantity of dynamite and two revolvers. A searching investi- 
gation by the state authorities of this effort at midnight assassina- 
tion failed to disclose any one who had any knowledge of it. From 
the circumstances, however, it must be assumed that the persons 
engaged in it were strikers. The reasonable conclusion is that they 
intended to drive away or kill the guards, and then dynamite the 
mine and the machinery used in its opération. It is proper to add 
that about half the men assaulted were not imported into this state 
(if that made any différence), but were in the employ of the company 
whenthe strikewas called,and who, af ter the injunction wasgranted, 
had returned to work. The détails of this lawless and felonious 
conduct were the next day, May 16th, communicated, both by wire 
and letter, by the presiding judge of this court, to the attorney gên- 
erai of the United States, and the request made for 40 spécial deputy 
marshals to enforce the injunctions granted by this court in that and 
other cases. An answer came, promptly, to swear in 40 spécial dep- 
uties, which was done; and about 15 of thèse deputies were located 
at Huntington, and the others distributed at other mines where in- 
junctions were in force. Before they were sent out, this court, in 
open court, carefully advised them of their duties, and cautioned 
them against any violations of state laws, or of being inveigled into 
disputes and controversies with the strikers, and directed them to 
remain as close as possible to the company property, and to protect 
it and its employés from any interférence by the strikers. This con- 
dition of things obtained, the company steadily filling its mines with 
miners from other states, both white and colored, — principally col- 
ored, — until July 3d, when the town marshal of Huntington, in the 
effort, without a warrant, to arrest a colored miner in the employ of 
the coal company who was accused of having on his person a con- 
cealed weapon in violation of thé statutes of the state, was resisted, 
and an altercation occurred, in which the marshal came out second 
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beat, aM tbe miner and his companion, who assisted him, escaped 
and went to the mine, then guarded by deputy United States mar- 
shals. AnalHdavit was immediately flled in this court against the 
town marshal (himself a wbite strilier) and two colored striliers, his 
posse, for contempt of this court, in violating the injunction by in- 
terfering with the employés of said plaintiff Company; and a writ 
of habeas corpus was sued out for the negroes who had resisted 
arrest, but who in the meantime had been surrendered to the town 
authorities of Huntington for trial. Upon an investigation by this 
court it was of opinion that the negro miner was, at the time the 
marshal sought to make his arrest, carrying a concealed weapon ; and 
hence the court remanded him and his confederate to the state au- 
thorities to answer for his crime, although he stoutly denied he had 
any weapon when the town marshal sought to arrest him. It also 
discharged the town marshal and his posse, with some misgivings as 
to its duty, since the évidence strongly impressed the court of gross 
raisconduct upon the part of the marshal, and tended to show that 
in inaking the arrest he sought to oppress the accused because he 
was a Company employé. On the following day (July 4th) the miners 
held a meeting, and adjourned to meet at 2 o'clock p. m. on July 5th. 
On July 5th, two days before the decree pro confesse was made 
final, at noon, the miners at adjoining mines (some of them having 
resumed wOrk) laidotï. Many did not go to work at ail on July 5th. 
Early in that morning they and thestrikers began'to assemble at 
Huntington, and by 2 p. m. a large body of miners fi*ôm Huntington, 
Jenny Lind, Prairie Creek, Bonanza, and Greenwood, variously esti^ 
mated at from three to eight huhdred men (a majority anned with 
shotguns. Winchester riiles; ànd pistols), assembled in the town of 
Huntington. During the day of July 4th the superintendent of the 
mines heard, in varions ways, that the mine was to be assaulted at 
2 o'clock p. m.' on the 5th, and the miners killed or driven away. 
The same iiiforniation came to' him directly from the assembled 
strikers on the f orenoon of July. 5th. At noon he, out of abundaht 
caution, and having due regard for his men, called the men out, 
frankly statedto them what he had heard, advised them of the as- 
semblage of many anned men up in the town, informed them that, 
if they chose to Stay, they could do so, and that he would give them 
ail the 'protection in his power; that he intended to stay himself, 
but, if they chose to go, they were at liberty to do so. The negroes 
nearly ail left, and started to town, to their homes and familles. 
The deputy United States marshals and white miners, whom the 
superintendent also apprised of the situation, were offered the same 
opportunities, but stayed and awaited the attack. In the meantime, 
before the colored miners had left the mine to go to their homes, 
the strikers had gotten two of their number who were not at work 
on thât day, and, having frightened them, sent them to their com- 
rades at the mine, to tell them to come out, or they would be killed 
that evening. Thèse two men met many of the miners on their way 
home, advised them of the situation, and urged them to go to the 
meeting of the strikers. They started, and, when met by the armed' 
strikers, were escorted to the meeting under guai'd, and when there 
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they were cormlled andkept under guard until 8 or 9 o'clock at 
night. ,Such of them as did not go to the meeting were arrested 
wherever found, and taken to the meeting, and, with their fellow 
miners, guarded. In the meantime, after nearly every colored man 
in the employ of the company had been arrested and put under 
guard, a squad of armed stràkers went to the homes of the colored 
raen, where their wives and cjiildren remained in terror, and searched 
their hotises, turning up beds and goirig through truiiks and boxes, 
and taking flrearms of ail kinds; not even sparing the homes of 
those whose families were sick and confined to their beds. While 
under guard the colored men were harangued by violent agitators, 
urging.they be lynched, killed, or driven out of the state, and the 
like. About 7 or 8 o'clock, at the instance of the mayor of Hunt- 
ington, who was absent from the city on that day, but returned late 
in the afternoon, the colored men were released, and went to their 
homes. 

It is clear from the évidence that the meeting of July 5th was called 
on July 4th; that the avowed purpose was to attack mine No. 53 of 
the coal company,. then protected by the injunction of this court, and 
guarded by deputy marshals appointed by the express authority of 
the attorney gênerai for the purpose of enforcing that injunction, and 
protecting the company's property and employés from interférence of 
any kind by the strikers. The purpose of this meeting, if carried 
out, involved a wanton and felonious assault upon the officers of 
this court while in the discharge of their duty. It involved a felonious 
attack upon the peaceful miners working at that mine. It involved 
the destruction of the company's property, and injury to persons 
covered by the injunction. That meeting was assembled partly on 
the property of the company, and guards and pickets stationed at 
varions commanding and stratégie points on the company property, 
and the colored men, in large numbers, were corralled and guarded 
in the machine shop yard of the company. The meeting was riotous 
and felonious. The meeting itself, there, was a clear, positive, and 
aggressive violation of the second, seventh, and ninth paragraphs of 
the injunction, which forbid any such meeting held at or near the 
company property. The avowed purpose of the meeting, while it was 
being held, made by numbers of its armed members, as testifled to by 
varions witnesses, and admitted under oath by one of thèse défend- 
ants, was to assault the mine of plaintiff company, and kill or drive 
out its employés. In the opinion of the court, one of two things is 
true: Ëither they intended to carry out their threat to attack, kill, 
or drive out the company's employés, or they intended, by a bold, au- 
dacious show of armed force, to "peaceably persuade," as they would 
hâve us believe now, but, in truth, to bulldoze and intimidate, the 
company's employés in the mines, until, for very fear, they would 
leave the mine and go where they could get to them, and, having ob- 
tained possession of them, search their houses, disarm them, and then 
to threaten, abuse, and harangue them into a state of fear; thereby 
forcing them to leave the employ of the company, and eitlier join the 
strikers or leave the state. Such a meeting for either purpose at 
that place involved a clear, undisguised, and intentional violation of 
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almost every paragraph of the in junetion ; and the court is of opinion, 
furtber, that but for the foresight and prudence of tlie superintendent 
of the mine in calling the men eut and giving them an opportunity 
to leave the mine, thereby enabling the striking miners to arrest a 
large majority of the men, in ail probability a collision would hâve oc- 
curred on the evening of July 5th. This meeting did not originate 
in race hatred, or because the men at work were either of the criminal 
classes, or diseased, but because they had taken the places vacated 
by the strikers. It is true that many of the company employés, 
arrested and falsely imprisoned by this mob, now, doubtless by way 
of "beneyolent assimilation," styled by them a "citizens' meeting,". 
had been imported from other states since the strike begun, and they 
were colored men; but it is due the truth to say that those of them 
who appeared as witnesses were of a superior class, far aboTe the 
average colored laborer in the South, and on the witness stand they 
deported themselves in such a way as to impress the conrt that they 
were trying to tell the truth. I hâve carefully read over the testi- 
mony since the trial, and I think no one can reàd it without reaching 
the conclusion that it is worthy of credence, although, from a sensé 
of fear, some of them had done ànd said things at and before the 
meeting of July 5th somewhat eut of harmony with their testimony 
(which was to be expected), and although, from excitement at the 
time, they may not hâve remembered ail the circumstances as they 
occurred. The former résidence of each colored witness, and the 
time he had been in the state, was ascertained. They came from 
lowa, Illinois, Missouri, Kentucky, and Tennessee, and were miners, 
many of them having familles; and, of the colored men in the mine, 
a considérable per cent, were born and raised in this county, and had 
been mining at that very place for years. Others, born in otlier 
States, had been mining there for several years. But there was also 
a considérable per cent, of white men at work. The testimony whol- 
ly failed to show any contagious disease among them, or that they 
had ever belonged to the criminal classes anywhere, or had partici- 
pated in any strike, or ever been présent where any strike was on. 
On the other hand, among the strikers were home-born negroes and 
negroes from other states. One of the former flgured prominently 
at public meetings of the strikers, making incendiary speeches and 
stirring up strife. Others were less prominent in their meetings, but 
took active parts as agitators. So that there was no question of 
color line or of criminal classes or of contagious diseases involved. 
Of thèse 10 défendants, it is painfully true, but it should be stated, 
most of them are American born, and ail, I believe, citizens of the 
United States. Most of them came from other states, and some ara 
Arkansans. 

An effort was made to show that the meeting of July 5th was com- 
posed largely of citizens from the surrounding country, — farmers of 
this county. In the opinion of the court, the testimony shows this 
to be absolutely without foundation. No witness has been able to 
name a single bona flde f armer, armed, at that meeting. Mr. Crump, 
a farmer living in that neighborhood, testified that he thought he 
knew almost every old settler in that district of the county; that he 



UXITED STATES V. SWEENEY. 445 

had been deputy sheriff for several years, and had visited or knew al- 
most every farmer in the county; that be passed by the meeting, was 
himself arrested by the mob, and guarded on a business errand by 
them, and that he did not see a single farmer armed that day. The 
people of this county hâve not resorted to mob violence but once lu 
25 years, and they do not share any part of the responsibility for the 
mob of July 5th, except as it may attach to the maladministration of 
tlie municipal government of Huntington, partly composed of, and 
altogether dominated by, the strikers, and the failure to enforce state 
laws at that place. It is due thèse défendants that tiiey be made 
to know that they were guilty of false imprisonment, under the state 
law, every time they detained by force, arrested, or guarded a man on 
that day; that they are subject to indictment for robbery orlarceny 
for each gun they took from the negro miners by force or stealth; 
that they are subject to indictment for criminal conspiracy at the com- 
mon law ; that they are subject to prosecution for assault and battery, 
for disturbing the peace, for riot, and for other misdemeanors, under 
state statutes; and that a number of them are subject to prosecution 
for perjury in this court. I consider it my duty, as a judge and as a 
citizen, that I should furnish the state circuit judge with a copy of 
the sténographie report of the testimony in this case, that he may, 
in the exercise of his high office, if he thinks it his duty, call the spé- 
cial attention of the grand jury to the violations of law at Hunting- 
ton on July 5th. It must not be forgotten that the punishment of 
thèse défendants for violating the injunction of this court does not 
relieve them from answering to the state for the infraction of its 
laws. 

It was upon the proceedings I hâve summarized that afïidavits were 
tiled in this cause against the défendants on trial, charging, in sub- 
stance, that each of them had violated the injunction of this court on 
July 5, 1899, in that they were parties to a conspiracy, and partici- 
pated in the riotous proceedings detailed, and for the object and pur- 
pose of removing, forcibly, if necessary, and by unlawfuï persuasion, 
intimidation, and coercion, if possible, the plaintiiï's employés, — os- 
tensibly because said employés were negroes, but really beeause the 
Company was operating its mines without the aid of the strikers. 
Thèse affldavits also state that said conspiracy was carried ont in 
many ways, and specifically state several acts attributed to the sev- 
eral défendants. 

The défendants flled separate answers, in which they admit the 
meeting without denying its character, but saying they do not know 
what the object and purpose of the meeting v,as, and that, if its pur- 
pose was as stated, they did not in any way participate therein. 
They deny violating the injunction, and any knoAvledge that it was 
violated. They deny the spécifie acts alleged against them. Thèse 
answers are duly verified under the oath of the several défendants. 
That thèse answers are not only evasiye and false, and they knew 
they were false, is abundantly established, and in some cases, to ail 
intents and purposes, admitted by themselves to be false, when they 
came upon the stand to testify as witnesses. Take T. Lingo as an 
example. His answer was tlie same as the others, except that he 
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flenied knowing the object and purpose of the meeting, and alleged 
that, jf the purpose was as stated in the affldavit against him, he 
did nottend Ms aid or participate therein, and did not violate the 
injunctipn, and did not know that it had been violated, and states 
affirmatively that he met a crowd, and was by them forced and com- 
pelled, to take a gun and go to the train; and when Garant and ïbm 
Gentry, two of the company's colored employés, were arrested by the 
strikers, he was compelled to go with them to the meeting, against 
his will, and did not participate in the acts and doings of the crowd. 
The proof shows he not only arrested and guarded persons, and dis- 
armed one colored man, and arrested him and his wife on the way to 
the train to leave town, but that he had a gun ail day, and partici- 
pa ted in the arrest of Grant and Tom Gentry at the train. Nobody 
acted any worse than he, except those who searched, and by force 
took from the familles of the company employés, occupying houses 
owned by the company, their firearms. Take Sweeney. His answer 
was about as stated above, and yet the proof shows overwhelmingly 
that he was the controUing spirit of the whole riotous proceeding. 
He had been président of the local union. He was at the meeting 
early, with book and pencil, evidently forming committees, and direct- 
ing their actions. To him persons arrested were brought to report, 
and were held or released, as he directed. He was armed at tiraes, 
and at other, times unarmed. Witnesse& testif y, and are not contra- 
dicted, that he directed searches to be made, and guns taken from 
the colored miners. He was, as the witnesses say, "boss"; and yet 
this man, young and intelligent, flled and swore to an answer the sub- 
stance of which I hâve stated. It is but just to say that, with be- 
coming discrétion, after hearing the évidence, he: did not venture to 
testify in his own défense. The testimony of thèse défendants with- 
out exception shows an effort to make some plausible, specious, but, 
as it turns ont, absolutely incredible, excuse for their présence, with 
arms, at the meeting, and to explain away inculpating conduct that 
will not explain. Summed up, it présents a sickening, disgusting, 
palpably false, and utterly insufificient défense, at once both shame- 
less and shameful. If this court should accept their testimony as 
true, it would at once forfeit the respect of ail honest men, and be- 
come the object of ridicule and contempt by thèse défendants, and 
would rightly deserve to be regarded by them as its injunction has 
been treated by them, — with contempt, contumely, and défiance. 

There is not a single question oflaw involved in ail thèse proceed- 
ings not settled by authority as binding on this court as if written 
into the statutes of the United States. That the court had jurisdic- 
tion of the original bill for injunction there can be no doubt. Wire 
Co. V. Murray, 80 Fed. 811; Mackall v. Eatchford, 82 Fed. 41; U. S. 
v. Debs, 64 Ped. 724; In re Debs, 158 U. S. 573, 15 Sup. Ct. 900. 
There is no settled practice in contempt proceedings. The proceed- 
ings in this case conform to the practice elsewhere. But, if irregu- 
lar, no question has been raised, no complaint urged, that the défend- 
ants did not hâve ample notice of the charge against them. For 
practice in contempt proceedings, see Fischer v. Hayes, 6 Fed. 76; 
U. S. V. Memphis & L. B. R. Co., Id. 237; U. S. v. Wayne, 28 Fed. Cas. 
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504. That parties cânnot conclusiyely purge themselves of contempt 
by flling answers denying acts alleged against them, see U. S. v. 
Debs, 64 Fed. 725, and the cases tbere cited; In re Debs, 158 U. S. 
594, 15 Sup. et. 900. That it was the duty of the court, on the facts 
alleged in the bill, to grant the injunction, is sustained by authority. 
Wire Co. v. Murray, 80 Fed. 811; Mackall v. KatcMord, 82 Fed. 41. 
That the court has the power, and that it is its duty, to punish a 
person violating its injunction, is a principle universally recognized, 
and as old as equity jurisprudence. Wire Co. v. Murray, 80 Fed. 811 ; 
In re Debs, 158 U. S. 595, 15 Bup. Ct. 900. "To render a party ame- 
nable to an injunction, it is not necessary that he should bave been a 
party to the suit in which the injunction was issued , nor to hâve been 
actually served with a copy of it, so long as he appears to hâve had 
actual notice." Ex parte Lennon, 166 U. S. 549, 17 Sup. Ct. 658. 
The défendants were shown to hâve had actual notice, and none of 
them claimed a want of notice as a défense, or testified he did not hâve 
it. To claim that the exercise of the power to protect by injunction, 
property and persons engaged in lawful business enterprises in prop- 
er cases, and where the remedy at law is inadéquate, and the injury 
irréparable, is new, or that such proceeding is a modem invention of 
the fédéral courts, is as stupid as it is untrue. Wire Go. v. Murray, 80 
Fed. 811. In the last case cited Judge Sage reviews the history of 
injunctions in a case in principle precisely on ail fours with this one, 
and shows by numerous citations that the remedy by injunction came 
to us from the courts of England, and had been widely foUowed in 
this country by the courts of the several states. That case is in- 
structive as showing that. the lirst case in a dispute of this character 
occurred in England in 1868, and that there was ample authority. for 
the injunction found in state décisions without citing a single fédéral 
case. That the remedy by injunction has becoine more common in 
modem or récent times is doubtless true, and grows out of the ever- 
changing conditions and évolutions in business incident to modem 
civilization. That the courts adapt themselves to thèse changing 
conditions, and afford relief, and préserve the personal and property 
rights of the individual citizen, is a tribute to the conservatism and 
wisdom of both bench and bar. There is nothing either étrange, 
novel, or extraordinary about thèse proceedings. Suppose A., a 
citizen and résident of Missouri, should file his bill in this court 
against B. and his co-defendants, citizens and résidents of Arliansas, 
alleging that he was the owner and seised in fee of a valuable tract 
of land, an addition to this city, covered by a heavy forest of great 
beauty and value; that he had employed hands, and was opening up 
and grading streets and alleys preparatory to placing the same on 
the market; that B. and his co-defendants, who were insolvent and 
irresponsible, but who, for reasons satisfactory to themselves, whether 
good or bad, had conspired tpgether, and, in order to prevent the land 
being improved and put on the market, assembled from day to day, 
with force and arms, and drove away A.'s employés, and were cutting, 
despoiling, and hauling away his forest; that he had applied to the 
peace officers and local authorities, and they refused to protect his 
property, or to disperse the mob, or to protect his employés. Could 
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this court, with any conscience, refuse injunctive relief on the well- 
known grounds for equity jurisdiction, namely, inadéquate remedy at 
law, irréparable mischief, and to avoid multiplicity of suits? To 
State the case is to answer it. Suppose the court granted the relief, 
and restrained B. and his co-conspirators from further trespassing 
and interfering with A.'s land and employés; suppose B. and his co- 
conspirators, after service of the injunction, continued their trespass- 
es on A.'s land, and to drive off his employés, and, when cited to show 
cause why they should not be punished for contempt, should gravely 
answer, "Not guilty," and demand a jury. There you would hâve a 
court rendering a judgment and granting relief which it has no power 
to enforce, or the enforcement of which dépends on the verdict of a 
jury. What is the différence in principle between that case and this? 
None whatever. Take another illustration: Suppose a wholesale 
house in this city should, for reasons satisfactory to its owners, pay 
off and discharge one of its employés, whereupon the others should 
ail quit work, and walk out. Thus far no rights are invaded. Tbe 
merchant has discharged one of them, as he had the légal right to do, 
and the other employés quit, as they had the légal right to do. But 
suppose ail the employés step up, and say, "You must close up this 
house or restore this discharged employé, and increase the wages of 
us ail twenty per cent. ; and if you do not do it you cannot open this 
house, or sell thèse goods, and if you attempt to do it we will dyna- 
mite your house, and Mil you." What is the différence between that 
case and the one at bar? And will courts of equity grant no relief 
in cases of this kind, where the employés are insolvent, and the in- 
jury to be inflicted irréparable? This is anarchy. If the striking 
miners hâve any such power as this, it must needs be ail other cit'zens 
hâve the same power. Let us see. Suppose the plaintifE company 
ultimately succeeds in filling its mines with nonunion miners until 
they outnumber the strikers, and are better armed, and are equally as 
stubborn in the exercise of their rights, and are supported by the 
influence and sympathy of the local authorities. Suppose at this 
juncture they advise the local union of mine workers at Hunting- 
ton that they shall not work in plaintiff's mine until they abandon the 
union, or not work at ail, although plaintiff company desires their 
services and seeks their employment? The exercise of such a power 
is no higher or greater than the strikers now strive to exepcise. The 
assumption of such a power by a mère handful of men, as compared 
with the population of this great country, must needs proceed (if it 
exist at ail) from a very high source. It tnvades the personal liberty 
of the citizen, sweeps away the guaranties of personal and propei-ty 
rights, which our fathers deemed so sacred that they incorporated 
them into the fédéral and state constitutions. Such an assumption 
of power and right must needs challenge investigation. Where do 
the strikers acquire it? If they bave acquired it, from whence does 
it come? T\Tio conflded it to them? What is this association that 
it should assume to exercise a power not conflded to the states, and 
in contravention of the fédéral constitution? Who shall point out 
the reasons why so great a power should be exercised exclusively by 
them? What peculiar qualities hâve they exhibited of superior in- 
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telligence, higher character, and greater sensé of right and justice 
tlian otlier persons, which renders them peculiarly fitted for so grave 
a duty as the exercise of so great a power and the enjoyment of such 
exclusive rights? No such power as thej assume to exercise résides 
anywliere in this country. In law, ail are equal, and they, like ail 
others, are amenable to public lavi', and enjoy no légal rights which 
others do not possess; and the effort by any body of men to exercise 
any such power is a criminal conspiracy that should meet with no 
favor among honest men and good citizens in a free country. Thomas 
V. Railway Go., 62 Fed. 817; Pettibone v. U. S., 148 U. S. 197, 13 Sup. 
et. 542. 

It is said, by way of palliation, that great excitement prevailed 
at Huntington on July 5th. There was no exciter lent there not 
created by the lawless conduct of thèse défendants and their con- 
f ederates. They created the excitement, and then sought to make it 
a pretext for assembling a mob. It cannot be learned too soon 
nor too thoroughly by thèse défendants and their confederates and 
sympathizers, and ail other persons who do not know it now, "that 
under this government of and by the people the means of redress of 
ail wrongs are through the courts and at the ballot box, and that 
no wrong, real or fancied, carries with it the warrant to invite, as 
a means of redress, the coopération of a mob, with its accompanying 
acts of violence." In re Debs, 158 U. S. 599, 15 Sup. Ct. 912. 

The claim that persons who violate injunctions are entitled, un- 
der the constitution, to a trial by jury, is denied by authority abso- 
lutely binding upon this court. In Re Debs, 158 U. S. 599, 15 Sup. 
Ct. 910, the court, by Mr. Justice Brewer, ail the judges concurring, 
said: 

"Nor is there in this any Invasion of the constitutional right of trial by jury. 
We fully agrée with counsel that 'it matters not what form the attempt to 
deny constitutional right may take. It is vain and ineffectuai, and must be 
so declared by the courts;' and we reafflrm the déclaration made for the court 
by Mr. Justice Bradley in Boyd v. V. S., 116 U. S. 616, 635, 6 Sup. Ct. 535, that 
'it is the duty of courts to be watchful for the constitutional rights of the cit- 
izen, and against any stealthy encroachments thereon. Their motto should 
be "obsta principiis." ' But the power of a court to malie an order carries 
with it the equal power to punish for a disobedience of that order, and the in- 
quiry as to the question of disobedience has been from time immémorial the 
spécial function of the court. And this is no technical rule. In order that a 
court may compel obédience to its orders, it must hâve the right to inquire 
whether there has been any disobedience thereof. To submit the question of 
disobedience to another tribunal, be it a jury or another court, would operate 
to deprive the proceeding of half of its eflSciency. In the Case of Yates, 4 
Jolms. 314, 369, Chancelier Kent, then chief justice of the suprême court of the 
State of New Yorli, said: *In the Case of Earl of Shaftesbury, 2 State Tr. 615, 
1 Mod. 144, who was imprisoned by the house of lords for "high contempts com- 
mitted against it," and brought into the king's beneh, the court held that they 
had no authority to judge of the contempt, and remanded the prisoner. The 
court in that case seem to hâve laid down a principle from which they never 
hâve departed, and which is essential to the due administration of justice. This 
principle that every court, at least of the superior kind, in which great confi- 
dence is placed, must be the sole judge, in the last resort, of contempts arising 
therein, is more exiJlicitly defined and more emphatically entorced in the two 
subséquent cases of Eeg. v. Paty [2 Ld. Eaym. 1105] and of Crosby's Case [3 
Wils. 188].' And again, on page 371: 'Mr. .Justice Blackstoue pursued the 
same train of observation, and declared that ail courts— by which he meant to 
95 F.— 29 
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include the two bouses of padiament and the courts at Westminster Hall— 
eould bave no oontrol In matters of contempt; tliat the sole adjudication of 
eontempts, and the punishments thereof, belonged exclusively, and witbout 
interférence, ; to eacb respective court.' In Watson v. Williams, 36 Miss. 331, 
341, it was said: 'The powerto fine and imijrison for contempt, from tho 
earliest hlstory of jurisprudence, has been r'egarded as a necessary incident aud 
attribute of a court, with'out which it coUld no more exist than witbout a judge. 
It is a power inhérent in ail eourts of record, and co-existing wltb tbem by the 
wise proylsions of the eommon law. A court witbout the power effectually to 
protect itself against the assaults of the la-^ylesa, or to enforce its orders, judg- 
ments, or decrees against the récusant parties bef ore it, would be a disgrâce 
to the législation, and a stigma upon the âge wbich invented it.' In Cart- 
wrighfs Case, 114 Mass. 231, 238, we flnd tbis language: 'The summary power 
to commit and punish for contempts tending to obstruct or dégrade tlie admin- 
istration of justice isinherent in courts of çhancery and other superior courts 
as essential to the exécution ôf their pow,érs and to the maintenance of their 
autbority, and is part of the law of the land, within tbe meàning of Magna 
Cbarta and of the twelfth article of our Déclaration of Rights.' See, also, 
U. S. V. Hudson,.? Granch, 32; Anderson v. Dunn, 6 Wheat. 204; Ex parte 
Robinson, 19 Wall. 505; Mugler v. Kansas,,123 U. S. G23, 672, 8 Sup. Ct. 273; 
Ex parte Terry, 128 U.. S. 289, 9 Sup. Ct; 77; Eilenbeclier v. District Court, 
134 U. S. '31, 36, 10 Sup. Ct. 426,— in whlcb Mr. Justice Miller observed: 'If it 
bas ever been understood that proeeedings according to tbe common law for 
contempt of. court bave been subject to the mght of trial; by Jury, we bave 
been unable tpiflnd any instance of it' Commission v. Biinison, 154 U. S. 447, 
488, 14 Sup, Çt. 1138. Jn tbis last case it was sàid: 'Surçly, it cannot be sup- 
pbsed tliat tlie 'question of Contempt of the autbority of a coUït Of tbe XJnited 
States cominitted by a' disôbédience of its otders is friable, ttf Tîgbt, by a jury.' 
In brief, a court enforeing. ^obédiebce to its ordei« by procéedings for contempt 
is not executing the criminal laws of jthe land, but only securlng to suitors tbe 
rigbts which it, has adjudged tbem entltled to." .; 

That case was arguecj by as great lawyers as are in this country, 
and was decidéd bj thé 'greatest court in the world. Until it is over- 
turned, it must be held to be the law of the land. Thèse défendants 
.iiiust.be.made to know that the very rights they striTè to take away 
■from others^the right to wOrk, the right to makè their own con- 
tracts, the right to foUow any lawful occupation at any place in this 
country, the right to life, liberty, and the pursuit of happiness — are 
ail preserved for them and ail others by public law, administered al- 
ways by courts organized for that purpose. Thèse rights I hâve 
mentioned are inaliénable rights, belonging to every. citizen of the 
United States, guarantièd by their constitution. That same great 
court, speaking by the, late Mr. Justice Field, in Butchers' Union 
Slaughter-House Go. t. Orescent City Live-Stock Landing Co., 111 
U. S. 757, 4 Slip. Ot. 660, said: 

"Among thèse inaliénable rigbts as proclaimed In that gréât document [tbe 
Déclaration of Independence] is tbe right of men tq pursue their happiness, by 
which is meant the right to pursUe any lawful business or voéation in any man- 
ner not ineonsistent with the equal rights of others, which may increase their 
property, or develop their faculties, so as to give tbem their highest enjoyment." 

And in Allgeyer v. Louisiana, 165 U. S. 589, 17 Sup. Ct. 431, the 
suprême court of the United States, through Mr. Justice Peckham, 
said : 

"The liberty mentioned in that amendment [tbe fourteenth] means not only 
the right of the citizen to be free from the mère physical restraints of bis per- 
son,— as by incarcération,— but the term is deemed to embrace the right of the 



UNI'tED STATES V. 8WEENÈY. 451 

citizen to be free in the enjoyment of ail his faculties; to be free to use them 
in ail lawful ways; to llve and work where he will, and earn his llvelihood by 
any lawful manner; to pursue any livellliood or avocation; and for that pur- 
pose to enter Into ail contracts that may be propér, necessary, and essential to 
his carrying out the purposes above mentioned." 

Much. bas been said about the men being employed by the plain- 
tift' Company being ex-convicts from other states. It might be an- 
swered that, but for the conduct of the défendants and their con- 
federates, the company might hâve been able to hâve secured a su- 
j)erior class of men. But there is no évidence that they are ex- 
convicts. It is a mère subterfuge. But assume they are. They are 
still citizens of the United 8tates, protected by its laws, and not 
denied the poor privilège of working for their daily- bread ; and be- 
cause a man is an ex-convict is no reason why he should be mobbed. 
Moreover, it is no part of the duty of the United Mine Worliers of 
America to détermine what rights they possess or what rights they 
may hâve lost. That belongs to the courts. 

I hâve referred to the many aspects of this case, and at greater 
length than was necessary, because I désire that thèse défendants 
shall understand fully the situation in vrhich they hâve placed them- 
selves, and in order that they may in future abstain from a répéti- 
tion thereof. 

There is one other proposition which I désire to notice, namely, 
that where a party of men combine with the intent to do an un- 
lawful thing, and in the prosecution of the unlawful intent one of 
the party goes a step beyond the balance of the party, and does acts 
which the balance do not themselves perform, ail are responsible 
for what the one does. In other words, in the pursuit by varions 
parties of an unlawful conspiracy, each is responsible for the acts and 
doings of the others. U. S. v. kane, 23 Fed. 751. There can be no 
doubt, in view of the testimony, that the meeting of July 5th was 
preconcerted, and held for a deànite and âxed purpose. I bave fully 
adverted to that. Nor is there any doubt that each one of thèse dé- 
fendants attended that meeting in pursuance of the purpose for 
which it was called, and each participated in its acts and doings, 
one in one way and another in another, so that, in law, they are 
ail equally culpable. To illustra te: . 

"Suppose three or four meû f orm a purpose to commit burglary, and break 
into a house for the purpose of committing that burglary. ïhat is ail they 
intend to do, ïhat is the unlawful aet, and the single unlawful act, which they 
set out to accomplish. Thej» get Into the house. Somebody wakes up, and one 
of the party shoots and kills. Now, the three or four persons who went into 
that house never formed beforehand an intent to kill anybody. They simply 
went in there to commit burglary. But. combining to do that unlawful thing, 
in the prosecution of that burglary, and to miike it successful, one of the party 
shoots and kills, and the law comes in, and says: 'Ail of you are gullty of 
murder. We do not discriminate between you. You broke into that house 
to commit burglary. In the prosecution of that burglarious entrance one of 
your party committed murder. Ail are guilty.' Now, that is a reasonable 
rule, when you stop to think of it. It is not a mère harsh, arbitrary, technlcal 
rule which the courts bave laid down, and the statutes hâve established; It is 
a rule intended to prevent combinations or conspiracles to do an unlawful 
thing; and where there are many together it is often difflcult to distinguish 
tbe one who does any particular act." U. S. v. Kane, 23 Fed. 751, 752. 
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There is one aspect of this case which, so far as I hâve discov- 
ered in a wide range of examination of cases, is peculiar to itself. 
No case bas been found where strikers conspired and combined to- 
gether and armed themsëlves with deadly weapons to openly and 
deliberately attack the offlcers of the United States in the discharge 
oftheir duties. Such was the avowed purpose hère, as shown by 
their threats to attack mine No. 53, guarded by deputy marshals, 
and the searching of the Ft. Smith train for marshals when it ar- 
rived at Huntington on the evening of July 5th. This fact must not 
be overlooked in the punishment to be imposed. Mobs are becom- 
ing alarmingly fréquent in some sections, — ^usually whére the courts 
fail to enforce expeditiously and firmly the law; and criminals ac- 
cordingly go unwhipped of justice. Sometimes they assemble upon 
a very.slight provocation, but it cannot be truthfully said there was 
any prèdicate for the mob of July 5th. It was simply organized to 
break, notto vindicate the law already broken, if it be permissible 
to use that term at ail in connection with the doings of a mob. It 
will be fortiinate if the wide publicity of this case shall awaken a 
sensé of responsibility and duty among good citizens as to the ne- 
cessity of the rigid enforcement of public law, and the dangers to 
be apprehended if we cease to rely, even in moments of great ex- 
citement, upon the courts and other constituted authorities, for the 
préservation of ail our rights. 

Now, ^^^ith thèse observations, let me proceed to deal with thèse 
défendants eeparately, making such distinctions as to their conduct 
as the tèstimony will warrant. The testimony in this case shows 
that the injunction was violated by some of thèse parties by visiting 
the houses of the company employés, and searching and taking from 
them such flrearms as they fbund. Of this number are the défend- 
ants Heffley, Barrick, and Ed Hughes. And the proof is conclusive 
that the défendant Sweeney advised and counseled this to be done. 
Each of thèse same parties was also armed, and ail of them as- 
sisted and aided either in arresting or guarding the men after they 
were corralled at the strikers' meeting. Défendant Sweeney was 
the most prominent leader, so far as the testimony has developed, 
at that meeting. I hâve already referred to the character of serv- 
ices he performed. Among others, it is quite clear that he posted 
the guards; that he caused thèse men to be arrested, and corralled, 
and guarded; that he caused thèse houses to be searched; that he 
formed committees, and assigned them their duties, and the like. 
He had been the président of this union. Presumably, his influence 
was as great, if not greater, than any other person at that meeting. 
While they are ail equally culpable with him in violating the in- 
junction, he is of especial prominence and influence, and theref ore 
should be punished more severely thaa the others. I hâve concluded 
to impose upon him the punishment of imprisonment in the United 
States jâil at Ft. Smith, Arkansas, for the period of 10 months; and 
the others — ^Heffley, Barrick, and Ed Hughes — the court orders im- 
prisoned in the same jail for the period of 8 months. When thèse 
parties Wëre found guilty, the court notifled them then that they 
would hâve an opportunity to restore to the company's miners the 
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guns which Had been taken from them in violation of the injunction. 
LTp to the présent time the court is not advised that any effort has 
been made to do so, or that a single gun has been returned. In 
other words, thèse défendants who engaged in that business appar- 
ently adhère to and justify what they hâve done, and I hâve made 
their punishment severer than I otherwise would hâve done, had they 
complied with the suggestion of the court, and repaired the injury 
they had committed. The défendants Will Welchell, Lingo, Bunch, 
Tallemene, and Morgan Morton were ail guilty of arresting the em- 
ployés of the Company, and assisting in the guarding of them; and 
Bunch, especially, vk'as violent, aggressive, and incendiary in his ef- 
forts to inflict harm or punishment upon the plaintiiî's colored em- 
ployés. The court will therefore inflict upon Bunch imprisonment in 
the said jail for the period of eight months, and upon Will Welchell, 
Tallemene, and Morton each imprisonment for the period of six 
months. There is less testimony against the défendant Kell than 
against any other one of thèse défendants. He may hâve been 
equally culpable, but, so far as the proof shows, his acts were less 
criminal. The court therefore inflicts upon him imprisonment in the 
said jail for the period of flve months. 

The duty I hâve discharged is a painful one. As said by Mr. Jus- 
tice Brewer in XJ. S. v. Kane: 

"Courts are organized for the protection of persons and property, and whlle, 
in the discharge of their diities, there are oftentimes unpleasant burdens cast 
upon them, yet no man is fit to occupy a position as a judge, especially In a 
court which, like this, has sueh vast powers and such solemn responslbilities, 
who can hesitaté, whenever a wrong Is brought to his attention, to treat It as 
a wrong, and punish accordingly." 

This I have done, in the hope that it will be a lesson to thèse de- 
fendants and ail other persons. 



TNITED STATES ex rel. CHAMPION v. AMES, 

(Circuit Court, N. D. Illinois. March 31, 1899.) 

1. Eabbas Corpds— Questions Arising on Hbaring — Cosstitutionaiity oi" 

ACT OF CONaBESS. 

A circuit court of the United States, on the hearing upon writ of habeas 
corpus, will not hold an act of congress unconstitutional. 

8. LoTTERiBS— Carrting Tickets tbom One State to Anothee— Consthuc- 
TioN op Statuts. 

In Act March 2, 1895 (28 Stat. 963), which makes it an oflCense to cause 
lottery tickets to be carrled or transferred "from one state to another," 
the Word "state" must be held to have been used in a constitutional sensé, 
which does not Inelude a territory of the United States; henee a complaint 
charging a person with having caused lottery tickets to be carried and 
transported from a state to a territory does ijot charge an offense within a 
statute. 

Hearing on a Writ of Habeas Corpus. 

Joseph B. David, for petitioner. 
S. H. Bethea, for défendant. 
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JENKINS, Cîifeuit Judge (oBally)i. i Bpoû the pétition of C. F. Ckam- 
pioû, a writôCMbefts eofpus M^as issiied' to the matshal of .the North- 
ern district of Illinois to Mng lip ihebody of the pet'itioner, then in 
his custody,! that thé 'court might' inquire into thé cause of arrest and 
imprisoninéntJ Upon return to the writ, it appears; that a certifled 
copy of a eomplaint, made'to a cominissionër in the Northern district 
of Texas, was flled with ai United States commissioner in this dis- 
trict, who therteupon issiied a 'warrant !f or the arrest of the petitioner. 
That coinplaint charged Champion with co'nspiracy, with certain other 
parties namèd,to commit ■an! offense' against the United States, the 
OTert act allegèd being the transportation of certain lottery tickets 
in the Pau-Ainétican Lott«ry Company of Paraguay. The petitioner, 
having beeti arrèsted ùpon thât complaint, wàs brought before the 
commissioherj wheïeupon an amended coniplaint was flled with the 
commissionér, made by Mr. Richard 'Hndson. That amended com- 
plaint abandoned the theory of conspiracy, and charged that Cham- 
pion, on the 15th of February, 1899, at Dallas, in the Northern dis- 
trict of Texas, did cause to be carried and Iransported bythe Wells- 
Faïgo Express Company, from the state of Texas to the territory of 
New Mexico, divers tickets of a drawing in, and advertisement of, a 
lottery. Ah éxamination was had upon that complaint, and the 
prisoner was committed to be transferred to Texas to meet the 
charge. Upon the hearing of this pétition, a number of questions 
hâve been raised touching the proceedings before the commissionér, 
including the eOnstitutionality of thé act of congress by which this 
offense wa^;cr^,ated. In the, disposition of the inatter, I flnd it nec- 
essary to refer to but two of the questions presented. 

I shall not undertake to say to what extent a court, upon the hear- 
ing on a writ of habeàs corpus, înay; go into the évidence before 
the commissionér, but, as I announced upon the hearing, if there is 
a sufflcient charge hère,— if there is an offense set fortli within the 
act of congress,— I am satisfled that there was shown probable cause 
to believe that such offense was committed by the petitioner. In 
considering the constitutionality of this act of congress, I liave rcad 
the opinion in the case cited (France v. U. S., 164 U. S. 676, 17 
Sup. et. 219), in which the suprême court declined to pass upon its 
constitutionality, I hâve caref ully considered the matter, and I think 
it fairly a debatable and doubtful question whether the act will 
be held to be constitutional. Bût, it being doubtful, it is not for 
this court, upon the hearing of a pétition upon a' writ of habeas 
corpus, to hold the law unconstitùtional. I conceive it to be the 
duty of a subordinate court, when an act of congress is of doubt- 
ful validity, to hold the law valid for the purposeS of the case, leav- 
ing the questiOù of the constitutionality to be dealt with by the ulti- 
mate tribunal., Therefore, for the, purposes of this hearing, I shall 
hold the act of congress tq be constitutional. 

This act (28 Stat. 963) provides: 

"That any person wlio shall cause to be tirought within the United: States 
from abroad for the purpose of disposing of the saine, or deposited In or car- 
ried by the mails of the tînited States, or carried from oue state to another 
in the United States, any paper, certiflcate or instrument, purporting to be or 
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i'îl>rfisent a ticket, chance, share or interest in or dépendent npon tlie event 
of a lottery, so-called gift concert, or similax enterprise olïerins prizcs dépend- 
ent upon lot or chance, or shall cause any advertisement of such lottery, so- 
called gift concert, or similar enterprise offering prizes dépendent upon lot 
or chance, to he brought Into the United States, or deposited in or carried 
by the mails of the United States, or transferred from one state to another, 
sliall be punishable in the flrst offense by imprisonment," etc. 

It will be perceived that the offense déclared hère is the causîng 
to be carried thèse lottery tickets by any means of transportation 
from one state to any other in the United States, It is claimed that 
lottery tickets — lotteries being generally prohibited by the laws of 
the varions states — cannot constitute "commerce," as it is known and 
as the term is employed in the constitution of the United States. I 
am nôt prepared to say that that contention is well founded, for a 
prohibited thing may yet be a matter of commerce, and it may be 
that in the régulation of commerce between the states, under the 
power conferred by the constitution, congress has the right to ex- 
clude that which it deems prejudicial to public morals, especially 
when commerce in such matters is already prohibited by the law of 
the states. 

The serions difficulty which I hâve encountered, so far as it is my 
duty to pass upon the questions presented hère, arises upon the 
complaint itself. I take it that ûpon the hearing of this pétition 
the court has the undoubted right to look into the complaint, at 
least so far as to ascertain if an offense is chargea; for, if none 
is charged, the commissioner has no jurisdiction to issue his war- 
rant or to proceed with thè matter. The complaint charges that 
the défendant caused to be carried and transferred by the Wells- 
Fargo Express Company, from thé State of Texas to the territory 
of New Mexico, certain lottery tiékets. The act désignâtes the of- 
fense to be the carrying or transferring of such matter from one 
state to' another in the United States. The question to be decided, 
therefôre, is in what sensé the Word "state" is emploved in the 
act in question. Does it include a territory of the United States? 

At a very early day the question came before the suprême court 
of the United States (Hepburn v. Ellzey, 2 Cranch, 445), iu regard 
to the jurisdiction of the fédéral courts; the act oonferring juris- 
diction providing that in order to conter jurisdiction upon the féd- 
éral court, there must be a controversy between a citizen of one state 
and a citizen of another state, or between an alien and a citizen. 
The question arose whether an inhabitant of a territory of the United 
States, who was a citizen of the United States, could maintain a 
suit in the fédéral couit, and upon that question we hâve the décision 
of the suprême couit, speaking by Mr. Chief Justice Marshall, than 
whom no greater intellect ever adorned the bench of the suprême 
court of the United States. This décision was made in what might 
be termed the "formative period" in the construction of the consti- 
tution, at a time when many of its framers were living, and it might 
be termed a "contemporaneous construction" of the constitution. I 
hâve also read with great interest and care the several décisions of 
the district court of Oregon to which the court hère was referred up- 
on the hearing, and the reasoning of those cases has greatly im- 



4Û6 95 FEDERAL REPORTER. 

pree~ed me; for there can be no sort of reason why a citl i of tlie 
United States who happens to be an inhabitant of a territory should 
not, be allowed acces^ tù the fédéral courts of his co'untry wlien 
an alien bas that right, and it bas seemed to me that tbe statute 
should haye been so construed that the word "state" should apply 
to a territory of tbe United State* 'which is uhder its govèrnment 
and subject to its laws. But tbe same argument and tbe same rea- 
soning which induced Judge Deady to hold that the word "state" in- 
cludes "territory" was presented to, and passed upon by, the suprême 
court at tbat early date in tbe construction of the constitution, and 
the chief justice remarked: "The act of congress obviously used 
tbe word 'state' in référence to the term as used in tbe constitution ;" 
and therefore it becomes: necessary to ascertain in what sensé tbe 
word is employed in tbe constitution, and "the resuit of that exaxnina- 
tion is a conviction that the members of thé American Confederacy 
only are tbe states contemplated in the constitution. Tbe bouse of 
représentatives is to be composed of members chosen by the people 
of tbe several states, and eacb state sball bave at least one représent- 
ative. The senate of the United States sball be composed of two 
senators from eacb state. Eacb ^tate shall appoint, for the élection 
of an executive, a number of electors equal to its wbole number of 
seixators and représentatives. Those clauses show," says the chief 
justice, "that the word 'state' is used in the constitution as designat- 
ing a member of the Union, and excludes from the term tbe significa- 
tion attached to it by writers on tbe laws of nations." It was clalmed 
before that court that other passages from tbe constitution showed 
that the term "state" was used in a more enlarged sensé, but the court 
observed, on examining the passages quoted, that they did not prove 
what was attempted to be shown by tbem. "It is e?traordinary," 
says the chief justice, "tbat tbe courts of tbe United States, which 
are open to aliens, and to the citizens of every state in the Union, 
should be closed upon tbem" wben they are citizens and inhabitants 
of a territory. "But this is a subject for législative, not for judi- 
cial, considération." 

I feel bound by the décision of the; suprême court to which I bave 
referred, and which bas been upheld and adhered to continuously 
from that time to the présent. Hooe v. Jamieson, 166 U. S. 395, 17 
Sup. et. 596. It is the la;w of the land to-day, with respect to the 
jurisdiction of the fédéral courts, that tbe inhabitants of a territory 
cannot seek justice witbin the portais of a fédéral court. 

Hère is an act creating an offense unknown to the common law. 
It is a cardinal canon in the construction of criminal statutes that 
they should be construed strictly; that the courts bave no right 
to extend their meaning beyond the scope of the terms employed; 
apd we must seek for tbe intent of the lawmaking power in the lan- 
guage which ,bas been used in the act itself. Wben congress, know- 
ing, as we ,must présume it did, tbat the word "state," as used in 
the constitution, means simply state, and not territory, and knowing, 
also, that the act, if it could be upheld at ail, çould only be sustained 
under the pbwer given to congress to regulate commerce between the 
states, employed that term; we must assume tbat it was in tbe con- 
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stitutional sensé, as interpreted and declared by the suprême court of 
the United States. ' 

It may be said— it may occur to any one to say — tbat the trans- 
portation of lottery tickets into a territory whicli was under the ab- 
solute control of congress was as much within the mischief intended 
to be prevented as the transportatioù of such tickets from one state 
to another; but it is no more true than was the powerful argu- 
ment presented to the suprême court that it was not intended to 
prohibit to citizens of the United States, because they happened to 
be domiciled in a territory, the protection of the courts of the United 
States, and it was as easy a matter in the one case as in the other, 
as suggested by the chief justice, to apply the remedy. If congress 
desired to prohibit the transportation of lottery tickets into a ter- 
ritory of the United States, it should hâve said so. We may not 
enlarge the scope of a criminal statute to déclare an offense which 
congress has not created, because we see that the mischief is the 
like mischief that congress has sought to prevent in respect to 
other geographical divisions of the Union. I hâve come reluctantly 
to the conclusion that it would be judicial législation for the court 
to hold, in view of the décisions of the suprême court, that the word 
"state," as used in this act, includes the territories of the United 
States. It follows, therefore, that this complaint presented to the 
commissioner charges no offense against this petitioner, and that he 
must be discharged from imprisonment. 



FISH BEOS. WAGON 00. v. FISH BEOS. MFG. CO. 

(Circuit Court of Appeals, Eiglith Circuit. June 19, 1899.) 

No. 1,091. 

1. JUDGMENT AS ADJUDICATION— MaTTKRS CoNCLUDBD. 

In an action between tlie same parties, or tliose In privity wlth them, 
upon tlie same claim or demand, the prior judgment or deeree upon the 
merits is conclusive of every matter that was or might hâve heen litigated 
in the earlier suit. 

2. ASSIGNMBNT— RiGHT TO USK TrADB NaMB OB DbVICE. 

A rlght of individuals to use certain trade names and devices lu connec- 
tion with the manufacture and sale of an article, establlshed by a Judicial 
deeree, is not Personal, in such sensé that it cannot be sold and assigned to 
another, in a différent locality, in connection with a transfer of the good 
wlU of thelr business, i 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

Charles Quarles, for appellant. 

W. J. Turner (Charles W. Chase and Halleck W. Seaman, on the 
brief), for appellee. 

Before CALDWELL, SANBOBN, and THAYEB, Circuit Judges. 

lAs to rlght to assign trade-name generally, see note to K. W. Rogers Co. v. 
Wm. Eogers Mfg. Co., 17 C. C. A. 579. 
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■ SÀNBOEN, Circuit Judge. In Julyi 1891, the Fish Bros. Wagon 
Company, a corporation, and the appellant in tliis suit, was manu- 
factut'ing and selling fann 'Wagons atJEacine, in the state df Wiscon- 
sin,' Which it marked or designated, on 'the wagons andsin its ad- 
vertisemènts, by the nse^ of the words "Fish," "Fish Brothers," and 
"Pish Brothers Wagon Conipany" and by the picture :of a fish,, with 
théSë'and other words printed or painted upon it. Thfe business of 
mahtifacturing and selling thèse wagons at Eacine had^ been built 
up by Titus Gr. Fish and his brother, and had been carried on there 
for i^ùiany yëars, until the wagons marked with thèse names and 
devïëès had' become well known to the trade. The appellant had 
succéëdéd to this business, and to the right to use. thèse names and 
dëvicés; ànd the Fish brothers had retired from that business. At 
the sàmè time, in this year^ lS91, Titus G. Fish, Edwin B. Fish, and 
Fred C. Fish had formed a partnership iinder the name of Fish Bros. 
& Co., aûd they were selling wagons marked with ^ubstantially the 
same nattïés'and devices, which were madè at South Superior, in 
the State bf Wisconsin, bythe La Belle Wagon Works, a corpora- 
tion, under'a contract which it had made with Msh Bros. & Co. 
Thereupdn, in' July of that yèar, the appellant broùght a suit in equity 
in the cirëuit court of Douglas connty, in the state ■ itrf ■ Wisconsin, 
against the lii' Belle Wâ^on Works; Titus G.. Fish'/'Kdwia B. Fish, 
and Fred<3;'Fi^h, tobbtain'kdecree that it was the sole ownër of the 
right to use the words "Fish ■ Btos.," ■'"Fish Bros. &';CïHn>pàny," and 
"Fish Bros. Wagons," and the device of a flsh, with the words "Bros." 
or "Brothers" or "Bros. & Co." printed or stamped thereon, in desig- 
nating wagons or vehicles. A preliminary injunction was issued 
against the défendante in" that suit, impursuanceof tl^eprayer of the 
bill. The défendants then ans^ered, claimed the exclusive right to 
use thèse '"iVoTds 'and devîceis, anii appliëd for an injunction against 
the appellant, and for an order. vaçat.ing the injunction against them. 
The circuit court of Douglas county entered an order denying this 
. aïÇ)lJcation, ^ ^nd , the dëfendailtè a'ppealëdto thë sniJrêiiië court of- 
Wisconsin,. w|iîc}j in Jùne, 1892, reversçd ,that order 'and 'held that 
thef,appellantiaind the défendants in that case had, the right to use 
the words and devices in controversy to mark .the wagons which 
they respectively made ànd sold, but that none^-of the parties to 
tJià|:,,.?(uit h'ii|(^,,'îlie exclnsiye ri'gïit;;'to; use "fhéseVords; and "devices, 
and .tiiat,;t}ie,;defendaBts çoul4 not, lawfullyiUsë theni in sùch a way 
as would be calçulated to induce purehasers to buy their wagons as 
and for the wagons manufactured bv the appellant at EacineJ Fish 
Bros. Wagon ,Oo. v. La Belle Wagon Wofks, 82 Wis. 546, 52 N. W. 

sm:" ■'""■ "■"'" ""'■ ' ' ■ ■ ■''' ■ '' ' ■ ^ ' ' ^ '':[."'■". 

The history of the growth of the business of manèfacituring thèse 
wagons, of the use of the words and déVicês in controversy, and of 
tuy relation bf Titus Q-; Fiish and EdwiriB. Fish to that business 
and to the appellant prior to 1891, appears from the statement which 
précèdes the opiniion iû that! casç. .iï^e story is not nj^terial to the 
décision of this case, and it will not be related hère. It is sufBcient 
to say that ;Tittas: (G. Msh and Edwin B. lUsh.made no contract with 
the apijellant or its predecessors thât they wôiild not use the names 
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6r devices in coûtroversy in the business' oî manufacturing and sell- 
ing wagons. The Wisconsin case was subsequently tr'ansferred to 
the circuit court pf Milwaukee county, and was there fried on its 
merits. ïhe rësult was that in 18!J4'a decree was rendered which 
fixed the rights of the parties to that suit in accordance with the 
opinion of the suprême court which we hâve cited. By that de- 
cree thé défendants were enjoined from representing that they were 
manufacturing the genilihe Pish wagon, or the genuine Fish Bros, 
wagon, or the genuine Fish Bros. & Co. wagon, and from using the 
words ànd devices in controversy "in such a way as will be calculat- 
ed to induce, or will induce, any person to buy the wagons manu- 
factured by said défendants, or either of them, as and for those manu- 
factured by the plaintiff at Racine, Wisconsin"; but it was expressly 
adjudgèd "that the défendants Titufe O. Fish and Edwin B. Fish 
are at liberty in gôod faith to apply to the wagons and other vehicles 
manufactured by them the words Tish Bros.' or 'l'ish Bros. & Oo.,' 
or the picture of a, fish, provided they do it in a way not calcu- 
lated tô indnce persons to buy the same as and, for th»ose manu- 
factured by the plaintiff at Eacine, Wisconsin, or to induce persons 
to believe that the défendants are, or that the plaintiff is not, the 
successor to the original business carried on at Racine, Wisconsin." 
This decree was rendered in April, 1894, and in December of that 
year the La Belle Wagon Works màde an assignment; but Titus G. 
Fish continued to superintend the manufacture of wagons under its 
assignée un til October, 1895. In August of that year, Titus G. Fish, 
Edwin B. Pish, and others, incorporated the appellee, the Pish Bros. 
Manufacturing Company. This corporation was organized to manu- 
facture and sell farm wagons, pursuant to an agreement between 
Titus G. Pish, Edwin B. Pish, and William P. Murray, on the one 
hand, and certain citizens of the city of Clinton, in the state of 
lowa, on the other, to the effect that the flrst parties would remove 
from South Superior, and set up in a wagon factory at Clinton ail 
the machinery and patterns which they had in use at South Superior, 
in the state of Wisconsin, and that they would transfer their business 
of manufacturing wagons to Clinton, lowa. They performed this 
agreement. They removed their machinei-y and patterns to Clinton, 
and Titus G. Fish and Edwin B. Fish assigned to the Fish Bros. 
Manufacturing Company ail the good will of their business, and the 
exclusive right to ail the trade-niarks and trade-names which they 
had used in their business of manufacturing, buying, and selling 
wagons. Titus G. Fish became the président, and Edwin B. Pish 
one of the directors, of the new corporation. As soon as this cor- 
poration had equlpped its factory, it commenced to manufacture at 
Clinton, in the state of lowa, and to sell, farm wagons, which it 
designated, upon the wagons themselves and in its advertisements, 
by the names and devices which were in controversy in the suit in 
Wisconsin. Thereupon the appellant exhibited its bill against the 
appellee in the circuit court of the United States for the Northern 
district of lowa, and prayed for an injunction against the use by 
the appellee of the words "Fish Bros,," "Fish Bros. & Co.," "Fish 
Bros. Wagons," and of the device consisting of a flsh, with the 
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wprds "Bros.," "Bros. & Co.," or "Bros. Wagons" upon its wagons 
0^; in its advertisements, and against its advertising any of its 
wagons as the "Genuine Fish Bros. Wagons," or the "Fish Bros. & 
Co. Wagons." Tlie appellee answered that it had the right to use 
thèse words and devices, under the décision and decree in Wisconsin, 
and that upon its wagons and in ail its advertisements it had caused 
it to plainly appear that its wagong were not made by the ^ppellant, 
at Racine, Wis., and that they were made by it, at Clinton, lowa, 
so that no onç could be deceived into buying them under the mis- 
taken belief that they were made by the appellant. Testimony was 
taken, and the case was heard and, deçided upon its merits. The 
circuit court held that thp rights of tbe parties were âxed by the 
decree in Wiscopsin, and re^dered a decree in this suit in accord 'with 
the decree in the Wisconsin case. It adjudged, in terms, that the 
appellee had acquired by its assignment from Titus G. Fish and Ed- 
win B. Pish the right to the use of the wôrds and devices in question 
to the saine extent and in the same way that the court in Wisconsin 
decreed that the Fishes had the right to use them, and that the 
appellant also had the right to use them, as the successor to the busi- 
ness and good will at Kacine; and it enjoined the appellee from 
representing that it was cpntinuing the business at Eacine, and from 
representing that its wagons were the product of the factory at Ra- 
cine, from claiming or representing that its wagons were the genuine, 
or that the complainant's wagons were not the genuine, Fish wagons, 
and from uging the word "genuine" iji any of its advertisements, or 
other means nsed to further its business and the sale of its wagons. 
The opinion of the circuit court upon which this decree is founded 
appears in 87 Fed. 203. 

W'e hâve stated with this care and particularity the course of the 
prior litigation over the riglît to the use of the words and devices in 
controversy in tliis suit, because to state fairly tïie issues involved 
and the decree rendered in that litigation is to décide this case. The 
record discloses the fact that the same rights and questions, upon a 
state of facts not materially différent, are involved in this suit that 
were in issue and were determined by the décision and decree in 
Wisconsin. It discloses the fact that the complainant is the same as 
in the suit in Wisconsin, and that the défendant is the assign of Titus 
G. Fish and Edwin B. Fish, the two défendants in that suit, who 
were held by the Wisconsin courts to be entitled to use the words 
and devices in question. The unavoidable resuit of this state of facts 
is that the rights of the parties to this suit are determined by the 
decree in Wisconsin. The appellant was the complainant, and the 
appellee is a privy of the défendants in that case, and the same claim 
or demand is in issue in this suit that was determined in that suit. 
In an action between the same parties, or those in privity with them, 
ùpon the same claim or demand, the prior judgment or decree upon 
the merits is conclusive of every matter that was or might hâve 
been litigated in the earlier suit, i Board, v. Platt, 49 U. S. App. 
216, 223, 25 G. C. A. 87, 91, and 79 Fed. 567, 571; Cromwell v. Countv 
of Sac, 94 U. S. 351, 352; Iron Co. v. Eells, 32 U. S. App. 348, 366, 
15 0, C. A. 189, 201, and 68 Fed. 24, 35, 36. 
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The appellant contends that this rule is inapplicable to the case at 
bar, because the right of Titus G. Fish and Edwin B. Fish to the use 
of the words and devices in question was a personal right, which they 
could not assign, and because it was not subject to sale as distinct 
property, separate from the articles manufactured and the business 
of manufacturing, so that, as it claims, the appellee acquired no right 
to their use under its assignaient from the Fishes. But this position 
is untenable, because the évidence is clear, not only that the assign- 
ment of the right to use thèse words and devices contained a convey- 
ance of the good will of the business of the Fishes in Wisconsin, but 
also that it was a part of a single transaction by which they trans- 
ferred to the appellee, at Clinton, lowa, ail the machinery, patterns, 
business, good will, and the right to the use of the trade-names which 
they owned and used in the business of manufacturing wagons at 
South Superior, Wis., and of selling them throughout the country. 
The assignaient was not invalid because it was not accompanied with 
a transfer of the business and machinery. Nor was there anything 
so Personal and private in the right to use thèse names and devices 
that it was incapable of sale and transfer. That right was the prop- 
erty of the Fishes, and this litigation indicates that, in connection 
with their business of making and selling wagons, it was property of 
considérable value. Eestraints upon aliénation are not favored by 
the law. The modem rule is that one may do what he will with 
his own, unless prohibited by a positive statute or restrained by mani- 
fest public policy. The principal value of property inheres in the 
right to sell it, and ail property is presumed to be salable and assign- 
able, unless its sale or assignment is clearly forbidden. Barneë v. 
Poirier, 27 U. S. App- 500, 501, 13 C. G. A. 9, 10, and 64 Fed. 14, 15. 
There was no law and no public policy which inhibited the assignment 
by the Fishes of the right to use the trade names and devices hère 
in question, and their assignment to the appellee vested in it ail the 
rights and privilèges which they held under the decree in Wisconsin. 
Nervine Co. v. Eichmond, 159 TL S. 293, 302, 16 Sup. Ct. 30; Kidd 
V. Johnson, 100 U. S. 617, 620; Chemical Co. v. Mever, 139 U. S. 
540, 11 Sup. Ct. 625; Hoxie v. Chanev, 143 Mass. 592, 595, 10 N. E. 
713. 

The décision and decree in Wisconsin relieve us from a considér- 
ation of the question whether or not the use by the appellee of the 
names and devices in controversy tends to confusion in the trade, 
and to its diversion from the appellant. The decree establishes the 
right of each of the parties to this suit to use the names and devices 
to mark its wagons, on the single condition that it does not so use 
them as to induce purchasers to buy its product in the mistaken be- 
lief that it is the product of its competitor. It must be conceded that 
the use of the same names and devices by two rival manufacturers 
makes it difficult to avoid confusion and mistakes in the trade, and to 
prevent the infringement of one upon the other. The decree in 
Wisconsin has, however, established that right, and it has imposed 
the duty of so exercising it that no purchaser will be induced to buy 
its wagons in the belief that they are those of the appellant, upon the 
appellee in this suit. The évidence in this case is convincing that 
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the compétition betwepu thèse partie^ isrsharp, and; that the appellee 
is incljned to press ;Over thesline flxed.bjfthe adjudication in Wis- 
consinj, but the duty of the court belpVrwas fully discharged, and 
under that decree the limit ;0f its poiwer was reached, when it con- 
flrni€d;the rights there established, and enjoined their, violation. A 
cftrefpil comparison of the two decrees in the light of the entire record 
in this case has forced us to the conclusion that no dêcree can be 
drawn which will accomplish this resuit more effectually and exactly 
than that. which the court below has rendered., It must accordingly be 
aflSrmed, with costs, and it is so ordered- 



WESTINSHOUSE ELECTRIC & MANUFACTURING 00. v. BBACON 

LAMP GO. et al. 

(Circuit Court, D. New Jersey. July 14, 1899.) 

1. Patents— Anticipation— Unsdccebsfui,, Expewments. 

Bxpèrjments producing unsatisfaetory results, and consequently aban- 
donéd, eaianot be held to establish a prioi; use whleh would close the door 
tofUrtlier Invention by which a commercîally valuable and useful product 
can be placed upon the market. 

2. SAiiB — ïUtjt-ity. 

The utjlity of an invention must be gauged by the stateof the art at the 
timë tjie patent was applled for, and it Is immaterial that since tlien other 
means hâve been employed to aceompllsli the same resuit at still less cost. 

3. Same— Carbons for IncAndescenI" Lamps. 

Pafent No. 328,372, coverlng a process of mahufacturlng carbon con- 
ductoi'S for incandescent lamps by saturating silk thread or. other animal 
matter or fllm with a solution of dllute sulphurlc acid and sugar, aad then 
heatlng the Saturated material so as to evaporate the water, and leave the 
acid in the flber, and flna.lly earbonizing suitably formed Striiis or filaments 
thereof, construed, and Aeid valld and infringed. 

This was a suit in equity by the Westinghouse Electric & Manufac- 
turîng Company against the Beacon Lamp Company and others for 
alleged infringement of a patent for a process of manufacturing car- 
bon conduetors for incandescent lamps. 

J. Edgar Bull, for complainant. 
E. J. Myers, for défendants. 

KIEKPATRICK, District Judge. The bill in this case sets ont 
that the complainants are the holders of letters patent for an inven- 
tion relating to a new and useful carbon for incandescent lamps and 
the process for making the same. It charges the défendants with 
infringement, not only by the use of the said process, but also by the 
manufacture and sale of carbons for incandescent lamps substantially 
such as are made in accordance therewith. The patent referred to 
in said Mil aqd set ont in the record— Nd. 323,372, dated July 28, 1885 
— States its object to be "to provide for incandescent electric lamps a 
flexible carbon of high spécifie résistance, which can be cheaply and 
easily produced," No daim, however, is made for the carbon so to 
be produced; on the contrary, the words of the patent are: "The 
above-descpibed filament is not herein claimed per se, as: it iorms the 
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matter of a separate pending application." The single daim of the 
patent is as f ollows : "What we claim is new, and désire to secure 
by letters patent, is the hereinbefore described process of manufactur- 
ing carbon conductors for incandescent lamps, which consists in 
first saturating silk thread or other animal matter or film with a so- 
lution of dilute sulphuric acid and sugar, and then heating the 
saturated material so as to evaporate the water, and leave the acid of 
the solution in the fiber, and flnally carbonizing suitably formed strips 
or filaments thereof, substantially as and for the purposes set forth." 
The défendants, in their answer, deny infringement, and set up prior 
use and want of novelty in the process. 

Upon the hearing, the défense of noninfringement was abandoned, 
the language of the défendants' counsel in the brief being, "The proof 
is clear, and without contradiction, that upon the service of subpœna 
in this cause the use of the patented process was discontinued." A 
reading of the patent in suit demonstrates clearly that it relates only 
to a spécifie process and not to the product of a process. Nothing 
more was contended for upon the hearing. What was claimed to be 
new was the process, which, by the use of old, and perhaps well- 
known, éléments or principles, so combined them as to produce a 
desired resuit by novel means. Tlie material to be used in the produc- 
tion of the desired carbon was to consist of animal, as distinguished 
from vegetàble, niatter, and the difQculty to be overcome was the re- 
moval of nitrogen found in animal matter, and which had a tendency 
to cause complète or partial combustion before carbonization could be 
effected. The proCess consists of taking bleached silk thread, and 
thoroughly saturating it with a mixture formed of 90 parts by volume 
of water and 10 parts by volume ôf sulphuric acid, in which there has 
been dissolved as much sugar or saccharine matter as the mixture 
mû hold in shspension, The saturated thread is then dried, and 
wound upon a f orm made of carbon or other npncombustible material, 
ahd placed in a drying oyen, whicli is slowly raised lio a température 
of not less than 100° and less thaa 300° Centigrade. By this means 
the water iii the flber is evaporated by the beat, and the sulphuric 
acid which remaihs thereby becqmes stronger, and attacks and ,car- 
bonizes, without swelling, the sugar which bas been taken iûto the 
flber, while distributing it evenly through the filament, and making 
the structure more dense. At the same time with the carboniza- 
tion of the sugar the flber' itself ùndergoes a chemicàl change through 
the action oï the strengthéned acid by which the nitrogep of the 
flber is àlmost entirely removed from it, and the fibrine which it con- 
tains is converted into new chemicàl combinations, ail yery poor in 
nitrogen. "In this way the hitherto nitrogenous animal flber is con- 
verted into an essentially non-nitrogenous substance, whicli will not 
bé destroyed during carbonization, as would be the case if the nitro- 
gen originally présent were allowed to remain; but can readily be 
converted into a tough, elastic carbon of high spécifie résistance." 
Af ter the sugar is carbonlzed, and the nitrogen removed from the 
flber, the product is taken from the drjdng oven, jplaced in a closed re- 
tort, and subjeeted in a furnace to a température higher thau that 
neéessary to cârbônize woody flber, — say 8,000° Fahrenheit, — till 
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complefely carbonîzed. By this process there was a graduai 
strèng'tliéùing of the sulphuric acid, which simultaneouslj^ drove out 
the ûitrogeii from the silk, and teplaced the space Oçcupied by the 
nitrogén v/îth the carbon already formed by its action on the sugar. 
The utility oif the complainahts' invention is attested by the fact of 
its successfui use, and by its adoption by the défendants to accom- 
plish the results which it was intended to attain. Useless and ex- 
péusive processes are permitted to sleep unobserved. It is only when 
successfui and economieal that their beneflts are sought to be appro- 
priated by others. 

It is ilrged by the défendants that to make carbon of animal mat- 
ter or silk flber was not new with thèse patentées, nor was the car- 
bonization of silk flber by saturation in sulphuric acid unknown to 
the art. The défendants rely upon the British patent to Muirhead, 
in which it is stated that they "prépare carbon filaments from silk 
hornbeam or manilla paper prepared for the purpose by soaking 
in strong solution or syrup to fill up the pores with carbonaceous 
matter." The process by which the resuit is accomplished is set out 
in the patent as f ollows : "We take a number of threads or strips of 
thèse materials, and imbed them in powdered charcoal or lamp- 
black in a porcelain tube. We then pass the vapor of either carbon 
bisulphide or wood spirit through the porcelain tube until ail the air 
ha:s been drawn out, when we close the tube, and graduaUy beat it to 
redness for about an hour." If the complainants' patent were for 
a requit, it might be that the Muirhead patent would hâve been an 
anticipation, but the methods of Muirhead are so essentially différent 
from those adopted by complainants' patentées that they cannot be 
said to hâve suggested the process in suit. While silk thread, after 
being saturated with syrup, is used by Muirhead, the saccharine mat- 
ter is not carbonized until after the filaments are introduced into 
the carbonizing furnace, nor is there any suggestion of the employ- 
ment of means by which the nitrogén of the animal matter or silk 
thread isto be expelled prior to carbonization. Nothing done by 
Muirhead prevented the use of silk thread saturated with syrup. 
"The field was open to ingénions ïnen to invent and use other process- 
es using peft-t of the laws used by the patented process or using ail 
of them in other combinations and methods." Walk. Pat. (3d Ed.) 
p. 13, §14. 

The record also shows that Colby had made experiments with silk 
threads as à bàsis for carbon filaments, but I am not satisfled from 
the testirûony that they were successfui. He himself says that the 
filaments produced were inferior to those that were being made by 
anothér process. His language is, "We did not carry the experiment 
beyond the point of determining whetiier they produced a filament 
superior to that which we were then using commercially." Experi- 
ments producing unsatisfactory résulta, and abandoned in consé- 
quence, cannot be held to establish a prior use which would close the 
door to further invention by which a commercially valuable and use- 
ful product can be placed upon the market. Deering v. Harvester 
Works, 155 U. S. 286, 15 Sup. Ct. 118. 

It is objected on the part of the défendants that the resuit of the 
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complainants' process is not a product which is practîcally market- 
ablej that something more tban is described in the process is neces- 
sary to complète it. In order to compete in the market as a useful 
filament for incandescent lamps, it is necessary, they say, that it 
should be subjected to what is called the "hydrocarbon" or "flashing" 
process, The patent of the complainants relates to a method of mak- 
ing a carbon filament from animal matter, and the process is complète 
when the filament is made. That it can be made more valuable, and 
its résistance reduced, by flashing or any other subséquent treatment, 
is a matter with which the inventor of the process had no concern. 
Other means, then unknown to the art, of increasing the efflciency 
of the filament, might or may be disclosed, and it was not necessary 
for the patentées to limit their invention of a désirable process for 
producing a filament by the addition of a step beyond the object 
sought to be obtained. Does the process produce a filament at less 
cost than it had theretofore been made? Its utility must be gauged 
by the state of the art at the time the patent was applied for, and it 
is inmaaterial that since then other means hâve been employed to ac- 
complish the same resuit at still less cost. In my opinion, the com- 
plainants' process was a practical step in advance, and as such was 
patentable. Let a decree be prepared. 



HANIFBN T. LUPTON et aL 

(Circuit Court, S. D. Fennsylvania. June 18, 1899J 

No. 9. 

L Patents— CoNSTRucTioK o» License. 

A Ucensee was auttaorlzed to "deal In, Import, nse, and sell the knttted 
fabrlc" covered by the patent, at a royalty of two cents per yard; and the 
hcensee covenanted not to handle or deal In any gooda Uke those covered 
by the patent whlch were made In thls country by any party "not Ucensed 
nnder the above-mentioned patent, uniess he pays the royalty thereon hlm- 
«elf, It belng understood, however, that but one royalty shall be pald In 
«uch goods, or any fabrlc coming under thls Ucense, whether pald by manu- 
facturer or seller." Held that, whlle thls provision created no prlvlty 
between the licensor and any thlrd person who mlght make such goods 
In thls country and sell them througb the licensee, yet. If the Ucensee 
paid the royalty on such goods, thls was a waiver of the monopoly as to 
them, 80 that the licensor could not sue the manufacturers for Infrlnge- 
ment. 

S. Same — Anntjlmbnt op Licbnsk — Brbach of Covenant. 

The mère breach of a covenant by the licensee does not Ipso facto annul 
a license. There must be some proper proceeding and a resclsslou in 
equlty. 

Fraley & Paul and W. P. Preble, Jr., for complainant. 
A. B. Stoughton, for respondents. 

GRAT, CSrcuit Judge. This is a suit for infringement of letters 
patent No. 374,888, granted to the complainant, under date of Decem- 
ber 13, 1887, for improvements in knitted fabrica. The patent haa 
86F.-80 
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been ^ïïkaîpedi 1)7 thé United States circtiit court ôfâppeals of this 
circuit in tte case of ÎËanifeti v. E. H. (îodshalk' Ôo. QSo. 19; Sept. 
Term, 1897) 55 U. S. Àpp. 464, 28 Qi G. À. 507, and Siï'ed. 649. 

Thébill of complaint wa,s,flled'Marc]i M, 1898, and the answer, 
flled June 20, 1898, was pràctically a copy of the aiiSwer flled in \he 
Grôdshaik Case, no new defèûsés being adduced. ïhese défenses were 
the usual ,onee, denying infriiigement, assertion Of the invalidity of 
the patçnt.on thé ground of aùticipation, want of novelty, etc. The 
case wjas brought to issiie jiily 5, 1898. Complainarit made the usual 
prima facie; proof, and restéd, July 25, 1898. Before any évidence 
was taken in bèhalf of the défendants, and after the, case was set 
down by con^plàinant for final hearing, the counsel for défendants, 
on Tebruary 8, 1899, obtained leave to filé an aniended answer, setting 
forth an alieged license to oné Jean Bry for the sale of the patented 
fabric, and averring that allof thé goods inade by défendants, and 
herein complaîned of , werfe sold through said Bry, and that the royalty 
proVjded by such license, with the exception of a small balance, had 
been paid. At the hearing, thé validity of the patent was admitted 
by the défendants, and also the fact thàt they had madé goods which 
corne witlîih its térins as côdstrued by the circuit cbùrt of appeals for 
this circuit. The défendants rely albne upon theit claim that they 
are protected in their doings by the said license to Jean Bry. This 
license reads as follows: 

"Mémorandum of agreem€;nt , rçLade and conclusled tliis twenty^ixth day of 
May, 1897, by and between Johii Ï3. Haniffen & Oo., of Philadelpbia, party of 
the flrst part, ^n<i; Jean Bry, of ,20 Greene streg^, Ne^'.YorlcÇity, party of the 
second part: \l) 'Said Johtt E. Hânlfeti' &'bo.,'in"considération of the faithful 
performance and discharge by the said Ba,:çty of the second part of the agrée- 
ments hereinafter set forth î)y him t'6 Be" performed, hereby license and em- 
power said Jean Bry to deal in, import,, usiejt^id.sejltlje, knltted fabric de-,; 
seribèd'amî claimfed -in the second daiîH of letterapateat Qf the XJnited States 
No..' 374,888, : issued Deeembei; 13, ,1887,. tQ. Levi!Byw,atefr, açslgnor to said Johu 
El Hanifen & Co.; at a royalty oftw cents, pev: yard. ' (Si; Said party of the 
second part hereby accepta said ■license,.,anûf«gr.ee», In considération of the 
.aranting tl).i>r«)ft;.t0!ninlî6, montljly returna,: iO; writing, to.W, P. Preble, Jr., 
attorney for said John Bj Hanifen & Go.,'witihin the flrst ten;days of each and 
eTOry niohth, :of aU/fiuch linittBd f abrlca imported or sold by him during the 
l)revii)ns 'moiltïi,,,an(l .to pay : tlie above-mentioned roj'alf y , thereon at the time 
of'said retnrns;: and also eovenants and agrées not ta handle, deal in, take 
orders- for^ oriisejve as commission agent for,' any goods of this description 
made in tliis oanntuy by any person, firm, or corporation who ia not licensed 
unjiBr: the above-mentioned patent, unlesa he pays the royalty thereon himself , 
— it lieing miderstood, hovvever. tliat but one royalty shall be paid on sueli 
goods, or any fabric coming ,undei; this license, whetlier p^ld by ma,nufactujrer 
or s<?llerc, t3)-X'his license sij^ll ;îast, unlegs sooner ternjinated,, until the ex- 
piration ot th^.aboye-mentioa^ Ea.t«nt, and shall taise effect from the 15th 
day of March, 1897, and apply to ail goods ordered after such date, and shall 
only be termina ted by mutual consent or for failure on the part of the said 
parties of the second part tp make prpperreturns and payments;. but either 
party may termînate tliis' lieeuse oh one year's notice, n^t to be given, how- 
ever, before Xovember 1, 1837. (4) Said party ôf thé ' secbnd part further 
covenants and agrées,, when c^lled upon, to .^tlsf y saii^ Preble, and f urnish 
Such data as inay bè rieeéssàïy té' Verlïy the' ^ëcura-cy of said ' îhonthly reports. 
(5) It is further mutnally !ag»ëed that the suit now pending againsl H. A. 
Caesar & Co. shall be disppsed qf withf>nt çosts.to eitlj§r:Pp.ïty, and by such 
entry or order as the parties may hereafter" agrée wouldbé for the best Inter- 
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ests of the parties liereto. In vvitness Wliereof the parties héreto liave liere- 
unto set their hands and seals tliis 26th day of May, 1897. 

"[Signed] John E. Hanifen & Co." 

It will be observed, from the reading of this license, that the de- 
fecdants, Lupton & Co., were not manufacturing under any express 
license from the complainant. Jean Brywas the licensee, and the 
Luptons are the défendants, not Bry. Unquestionably, Lupton & 
Co., in manufacturing goods covered by the patent, were infringers 
of the patent monopoly, unless they can bring themselves under the 
pi^ôtection of the license to Jean Bry, as eet forth in their amended 
answer. No question is made as to the validity of the patent, the 
sole question being, has the patent monopoly — that is, the right to 
sue for an infringement^been waived by the patentée in this case? 
The défendants say that it has been waived by reason of the covenant 
in the second paragraph of the instrument of writing granting the 
license to Bry. 

The covenant is a peculiar one, and no case has been cited on either 
side of: a license witb just such a feature as this. On the one hand, 
it would seem intended to restrain the licensee (Bry) from dealing in 
or handling the goods made by unlicensed domestic manufacturers, 
and thus measurably to protect the patentée from the unlawful in- 
roads upon his monopoly by such persons, and to préserve his prop- 
erty rights from invasion. The language of thie covenant, down to 
the Word "unless," is appropriate to the purpose above described, and 
is usual and natural. On the other hand, the clause commencing 
with the Word "unless" would seem intended to mean more than a 
mère exemption of the licensee from the conséquences of dealing in or 
using goods made in infringement of the patent monopoly, by allow- 
ing him to pay the royalty himeelf, and thus condoning the offense. 
It rather seems to invite such dealing, for the purpose of securing the 
royalty that was ordinarily charged to manufacturers. 

The carefully inserted provision, "that but one royalty shall be paid 
on such goods, or any fabric coming under this license, whether paid 
by manufacturer or seller," points strongly to the conclusion that 
the complainant expected Bry to deal with such manufacturers as 
Lupton & Co. And the testimony of Mr. Preble, the complainant's 
attomey in fact, in stating what passed between him and Mr. Wet- 
more, counsel for the licensees, in the drafting of the license, co- 
ïncides with this view. On pages 8 and 9 of complainant's record, 
Mr. Preble testiâes as follows: 

"At a subseqnént interview, Mr. Wetmore suggested, as a sort of possibility 
wliicJi ouglit to be taken care of, that perhaps some domestic manufacturers, 
vrho Jiad stood out against the patent, might prefer to hâve their commission 
honse nominally pay the royalty to paying it themselves, and asked me if I 
liad any objections to addiug the clause whicli now appears in the license, 
'Unless he pays the royalty thereon himself .' I told him I had not. Later on, 
in getting the license into permanent shape, Mr. Wetmore asked me if I ex- 
pected to coUect our royalty from the manufacturer if the commission honse 
had already paid it, and I told him certainly we did not. Thereupon, at his 
suggestion, the words, 'it being understood, however, that but one royalty 
shall be paid on such goods, or any fabric coming under this license, whether 
paid by manufacturer or seller,' were added. Those words Were put in to make 
it perfectiy plain that, if the royalty on the domestic goods was properly paid. 
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it was matter of Indifférence to us whether the payment was made In the 
uame of the manufacturer or the commission house." 

As I hâve said, the covenant of the licensee (Bry) is a peculiar one, 
and presumably unusual, but it should be taken to intend what must 
inevitably resuit from it It is a restrictive covenant, with an ex- 
ception, the inévitable effect of the whole being a permission or 
license to Bry (and the other licensees) to "handle, deal in, take or- 
ders for, and serve as commission agent for, any goods of this descrip- 
tion made in this country" by any unlicensed person, flrm, or corpora- 
tion, provided he (the licensee) pays the royalty thereon himself. 
It is true, this license was granted to Bry, and it was also granted 
to others in precisely identical terms, and it was not made to Lup- 
ton & Oo. Inasmuch, however, as the intent and necessary effect 
of the grant to Bry was permission to him to deal in, handle, and act 
as agent for goods manufactured by Lupton, or any other unlicensed 
manufacturer, on the payment by Bry of the royalty thereon, Lup- 
ton & Oo. cannot, in respect to goods so majiufacture^ and handled 
by Bry, be considered, in law or in morals, as an infringer of the 
complainant's patent. As to them and others in like situation, the 
patent monopoly is waived. It is true that the patentée had no con- 
tract with them, and they are not privy to the contract with Bry or 
the other licensees. But this does not justify the statement made 
by the complainant's counsel, in his brief, that the "défendants' 
contention rests upon the proposition that a tort feasor can esicape 
the conséquences of his trespass by effect of a contract to which he 
was neither party nor privy." In respect to thèse transactions 
with Bry, as well as those with Victor & Achelis, défendants are 
not tort feasors. The complainant's contract with Bry, as With the 
other licensees, was that he might deal, in a mode prescribed, in 
goods made by unlicensed manufacturers, such licensees contracting 
to pay the royalty thereon. 

Whether we call this an estoppel upon the licensor to treat as 
an infringer the manufacturers with whom Bry and the other licen- 
sees dealt in accordance with the terms of their license, or an im- 
plication of license to such manufacturers to make and sell their 
product for and throngh Bry and the other licensees, is not import- 
ant, because the effect of it ail is that, as to the goods thus dealt in, 
the patent monopoly was waived. In the ordinary case of a license 
by a patentée to another to sell the patented article, the licensor will 
not be permitted to claim that the use of such article by the purchaser 
from such licensee is an infringement of his monopoly. In. this 
case, as in the one before the court, though there is no express license 
to such purchaser, there is no diflSculty in flnding ground upon which 
to place the protection which the law undoubtedly gives. The moral- 
ity which must obtain in the conduct of human affairs demands that 
such protection be accorded, and it is upon high ethical ground that 
the doctrine of estoppel, as well as license ^3y implication, is founded. 

The complainant, having authorized such dealings as those which 
the défendants allège took place between Bry and Lupton, must look 
to Bry for the performance of his part of the contract, by the pay- 
ment of the stipulated royalty, as it is conceded that Lupton cannot 
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be regarded as a privy to this contract. On this line, the position 
hère taken in regard to the effect of the license to Bry, upon Lis 
transactions with the défendants, is strengthened by the conduct of 
complainant, as disclosed by the évidence. The letter written by 
William P. Preble, attorney in fact of complainant, under date of 
December 6, 1898, to Jean Bry, though written after the inception 
of this suit, throws much light upon the attitude of the parties from 
the beginning. This letter is défendants' Exhibit 9, on pages 24, 25, 
and 26 of défendants' brief, and I quote at some length, because it 
is plain, from the last paragraph of the letter, that in the first par- 
agraph quoted the writer is referring to unlicensed manufacturers, 
such as the Luptons: 

"Remember, also, that if you hâve included in your returns any domestic 
jroods, the roj'alty of two cents per yard which you hâve paid thereon only 
frees you from further payment. There is still due to us from the manu- 
facturer of those goods one cent a yard on goods which sold at less than a dol- 
lar and a half per yard, and three cents a yard on goods selling over that 
figure. The only royalty rate which we recognize on domestic goods is three 
and iive cents: and the permission granted in your spécial license to pay the 
royalty at two cents a yard on ail goods which you sold was only a Personal 
privilège to the nine of you who took lieenses In May, 1897, to save you trouble, 
but not to allow manufacturers to obtain a reduced rate of royalty. I call 
your attention to this matter because, while I hâve no direct évidence that 
any of the goods which you hâve accounted for were domestic goods, I hâve 
received through Mr. Fraley, of Philadelphia, who had it from Mr. Stoughton, 
who had it from Mr. Lupton, a copy of the receipt which I gave you on Octo- 
ber 8, 1898; Mr. Stoughton çlaiming that Lupton's goods were now being sold 
under a license. If the 21,500 covered by that receipt were Lupton's domestic 
goods, there is still owing to us on that account the sum of $215; and, if the 
2,998 yards covered by the check received this morning are also Mr. Lupton's 
goods. there would be ,¥29.98 still owing to us on those goods. ïhis makes 
$244.98. 1 see no objection to recelving this amount through you, instead of 
from Mr. Lupton direct, if he prefers it that way." 

Surely, the statement that, "if Bry has included domestic goods in 
his returns, there must be paid a further sum, as for a manufacturer'» 
royalty," is' a récognition of dealings such as the défendants claim 
theirs to hâve been with Bry, in regard to this patented article. 
With this admitted knowledge of the fact that Bry was dealing in 
Lupton's goods, the writer asks for an additional payment on them, 
and sees "no objection to receiving this amount through you [Bry] 
instead of from Mr. Lupton direct." No protest is made against 
Bry's dealing in Lupton's goods. On the contrary, he merely asks 
for more money, and the question between them résolves itself into 
a dispute as to the amount of royalty due. This dispute is one to be 
settled with Bry, upon a proper interprétation of the contract of li- 
cense, but not in this suit or tribunal. 

Of some significanee, also, in this connection, are the facts appear- 
ing by the stipulation of counsel in regard to the license to Victor 
& Achelis. The stipulation is as follows: 

"Hanifen v. Lupton & Co. TJ. S. 0. C, April Sessions, 1898. 

"Philadelphia, February 27, 1890. 
"It is hereby stipulated and agreed between counsel for complainant and 
counsel for (leiendituls that the ttrm of Victor & Achelis, of Xew York City, 
hâve a license which is still in force, which license is, with the exception oî 
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ithè?! name of the lie(?ngeé, Identical in ternis wtth tlie llcènse offiered In thia case, 
granted to Jean Bry; apd, {urtber, that Thomas F., Siiaw, If called as a vvJtness 
on bèhalf of the defendajits, ■veould testify that he is çonnected with said tinn 
6Ï Victor & AcheUy, and that said flrm hâve been thd sole sales agents sinoe 
the termînation"6f thelr dealings with Mn Jean Bry, and that said flrm ha» 
agreed with défendants to be thelr exclusive agents, durSng thè coming year, 

,for the sale of theientire putput,of the. mill of défend aiits, in so far as it con- 
sists of thp goods complained of in this case, and thftt the défendants hâve au- 
tliorlzed the said firin to )()ày the rdyalty at the rate pf tVo cehts per yard on- 
the goods coming uhder the patent." 

' The questions hère are — First, whetlier, as to dealings by défend- 
ants wJth Bry in goods manufactured by thepi under the patent, 
there was a waiver of the patent monopoly; and, second, if so, 
whether it appears from the çvidence in the cause that ail the good» 
manufactured by défendants, and complained oî, weré sold through. 
the said. licensee, Bry, or Victor & Achelis. It is contended by 
coinplaiûant's counsel that Bry's license is annuUed by virtue of the 
clause în thè license'providing that the sàmë sball be terminated 
for fallaçe of parties of the second part to make proper returns and 
payments. It is true that written notice to this effect was served on. 
Bry. Becember l(i, 1898. But a mare bréach of covenant (if such 
breach were established) dqes uot, ipso facto, annûl a license. There 
OïtfBtjbe some prbper pirbceeding an4 à rescission in equity. There 
wàs, then, no annulnjent or forfeiture of the Bry, license that would 
maice it inoperative for the protection of the liceûsee's dealings witli 
the défendants, in aCMrdance with its terms, and it is not even 
clâiniedthat the license to Victor »& Achelis is not stîH in force. ' T6 
the îirst question, then,\it must be answered that there was, as to. 
goods manufactured by the défendants and dealt in by Bry or Victoc 
& Achelis, a waiver <Jf the. monopoly of the patent. 

The meagerness of the' record niakes it somewhat difficult to ab- 
swer the second question satisfactorily. It is true that the spé- 
cial défense set up by the défendants, that they actéd under the per^ 
ujission containéd in tïte Bry and bther licenses, and that goods which 
would prima facie be infringements were thereby protected, ig an 
affirmative défense, and throvvs the burden of proving it upon the 
défendants. The évidence disclosed in the record on this point ia 
not as clear as could be desired, but at the saine time, in the absence 
of contradiction, it is prima facie sulHcient. Bry swears that ail 
the goods made by Lupton & Co. were sold tJirough him, ajid although 
the défendants do not testify, and no explanation is offered for their 
silence, the testimony of Bry, in connection with the sworn statement 
of the amended answer, must be considered as sufQcient to sustain 
the burden of proof until it is l'ebutted by évidence on the other side. 
Kone such has been adduced, nor is it disputed that the facts stipulated 
by the parties, as con,stituting the testimony in regard to the deal> 
ings with Victor & Achelis, are true. If there js a, dispute as to the 
amount of the royalty to be paid by Bry and the other licensees in 
such cases as this, it can, as I hâve alPeâdy said, be determine<l by 
a proper proceeding under the contract of license, or, if it is claimed 
that the licenses bave been forfëited by lailure to make proper re- 
turns, the same can be rescinded by pi'oper proceedings in equity. 
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In Tîew of the case thus taken, I am of the opinion that the bill should 
be dismissed. 



WHITAKBR CEMENT 00. et al. v. HUNTINGTON I>ET PULVERIZES 

CO. et al. 

(Circuit Court of Appeala, Third Circuit. July e, 1899.) 

Patents— Inpringbment—Ckushing Mills. 

An essential feature of the machine covered by the Huntington patent, 
No. 277,134, for a crushlng mill having the rollers suspended from above, 
l8 that the suspending mechanism shall be constructed and arranged Bo 
that the rollers may swing radially, and in opération be thrown outward 
against the interior surface of the die by centrifugal action; and the pat- 
ent is not infringed by a mill having a single roUer suspended over the 
center of the pan by a shaft depending from a universal joint, and posi- 
tlvely rotated by the driving pulley, and which Is not thrown outward by 
centrifugal force, but would remain in ils position in the center If It were 
not drawn outward by the workman. 

Appeal from the Circuit Ck)urt of the United States for the Dis- 
trict of New Jersey. 

Frederick P. Fish and Edmund Wetmore, for appellants. 
Frederick S. Duncan and Frédéric H. Betts, for appellees. 

Before ACHÉSON and DALLAS, Circuit Judges, and BUFFENG- 
TOî^, District Judge. 

DALLAS, Circuit Judge. This is an àppeal from a decree of the 
circuit court pf the United States for the district of New Jersey, 
by which it was adjudged that the défendants below, by purchasing 
and using certain centrifugal pulverizing mills, known as the "Grif- 
ôn Mills," had infringed the first claim of létters patent No. 277,134, 
to Frank A. Éfuntington, for a crushing mill, which daim is as fol- 
lows:, 

"(1) The pan, A, having the interior vertical circular die, F, ip comblnation 
wlth the rollers. G; shafts, I, and means for suspending sald shafts from above 
fio that said rolfers may rotate against the die by centrifugal force, substan- 
tlaily as herein descrlbed." 

We entertàin no doubt of the validity of ttiis patent, or of the meri- 
torious charàcterof thé invention to which it relates. The only 
question is, does the Griffin mill conflict with it? And the solution 
of this question dépends upôn the scope which should be accorded 
tp the claini, with référence especially to the phrase, "means for sus- 
pending said shafts from above so that said rollers may rotate against 
the die by centrifugal force, substantially as herein described." The 
effeçt ascribed to this language by the appellees is that it covers and 
inclùdes "eVery construction of centrifugal crushing mills in wliich 
the suspension of the rollers by means of shafts from above is com- 
bined with the simultaneous rotation of the rollers around the inner 
periphery of thé die, and with rotation on their axis, and with près- 
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sure of thè roller agaiust the die duringthis opération ,of cesitrifugal 
force." In other words, they contend that "the claim is. not limited 
to any particular means of suspending the roll, or of producing the 
other necessary actions of the roll, although in the prier part of the 
patent and in the drawings only one means of accomplishing thèse 
results is shown and described." We cannot adopt this view. We 
are not disposed to construe this patent any niorô narrowly than 
its terms and the prior state of the 'art require; but in view of 
what had been previously done, and what Huntington hiniself de- 
clared to be a full, clear, and exact description of his invention, we 
flnd it impossible to accept the opinion of the appellee's expert that 
the monopoly secured to the patentée is inclusive of any and every 
suspension by means of a shaft of the roll, clear. of the bottom of the 
pan, combined with any construction which will enable the roll to 
travel around the die, and to be pressed against the same by centrifu- 
gal force when the machine is in opération, the roll at the same time 
rotating on its own axis. Centrifugal force was not discovered by 
Huntington, and was as exempt from exclusive appropriation as is 
electrical force or the force of gravity. Nor was he the first to em- 
ploy it in this. particular art, Its prior utilization in crushing mills 
is clearly disclosed by this record. It is shown in the patent to 
William E. Harris for an ore-grinding mill, and also in the patent 
to Charles Lucop for an improvement in machinery for grinding and 
pulverizing grain, ores, etc., where the claim was, in substance, for 
a machine with the central shaft, arms, and balls or roUers, carried 
by slots in the side arms, to permit a free centrifugal action of the 
balls or rollers. But the pre-existing centrifugal crushing mills were 
not satisfactory, and this was chiefly due to the fact that the cen- 
trifiugal force, as they applied it, was to a considérable degree neu- 
tralized by the friction of the rollers against the bottom of the pan, 
which also caused the rollers to wear out. This was the main defect 
in the old constructions, and to its correction tjie attention of Hunt- 
ington was chiefly directed. He copceived the idea that, by remov- 
ing the rollers from contact with thé bottom of the pan, frictional 
résistance would be avoided, and that the wear of the rollers would 
be, thôugh not entirely prevented, materially diminished; and ac- 
cordingly he resolved that the rollers, instead of resting upon the 
pan, should be suspended above it. But he perceived that the agent 
upon which he relied to do the work would not be called into service 
by any manner of suspension which might àt ranSom be resorted to. 
It was absolutely requisite that sprne spécifie rheaiis should be de- 
vised which would assure the neçdful application and opération of 
centrifugal force, — "means for suspending," says the claim, "so that 
said rollers may rotate against the die by centrifugal force." Hunt- 
ington did not suppose himself to be entitled to a monopoly of every 
mode ,çf suspension by, which centrifugal force might be freely ex- 
erted îh a crushing mill. His object was to so suspend as to actuate 
that force, and, by its unimpeded opération, to cause the rotation of 
tte rolls against the die, It was, however, not his resuit, but his 
iheàns, for which he sought and received a patent ; and for descrip- 
tion of those means the claim, in terins, refers to the spécification; in 
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which wé flnd, not merely a suggestion of one embodiment of his in- 
vention, but a deliberate statement of the sum and substance of the 
invention itself. "It consists," we are told, "of a pan liaving an in- 
teiior circular die around its periphery, and, in combination with 
tlûs, of a séries of rollers wliicli roll against tliis die; being sus- 
pended by vertical shafts turning in sleeves, wliicli hâve horizontal 
journals above, so that the rollers may swing radially. The suspend- 
ing mechanism is supported upon a cross or frame which is driven 
by a central shaft, and the rollers are thus throvra outward against 
the die by centrifugal action." There is nothing elsewhere in the 
patent to qualify or affect this statement, and it is not possible, in 
our opinion, to give to its language the broadly inclusive signiflcance 
which the appellee would bave us accord to it. It may be conceded 
that, although "a séries of rollers" are mentioned, infringement could 
not be successfully evaded by merely removing from a Huntington 
mill ail of its rollers save one. We do not doubt that for "horizontal 
journals" any équivalent hinge or hinging device might be substi- 
tuted without departing from the principle of the invention, or that 
a suspending mechanism eccentrically supported in some other way 
(if that be possible) than upon a cross or frame might still be cov- 
ered by the patent; but it is, we think, of the very essence of the 
invention that the hinge and the support, whatever may be the form 
of either, must be constructed and arranged "so that the rollers may 
swing radially," and be "thrown outward against the die by cen- 
trifugal action." Further on, it is true, it is said that "the vertical 
shafts carrying the rollers may be suspended in varions ways"; but, 
as the option thus indicated is subject to the condition that the 
shafts shall be suspended "so as to allow the rollers to move to and 
from the center," the efifect of this phrase is only to make it more 
obvious that Huntington's invention, as he himself understood it, 
consisted in his provision for radial swing of the rollers, and for 
their being thrown outward and caused to rotate against the die by 
centrifugal force. 

The views we hâve expressed respecting the construction of the 
patent are conclusive upon the question of infringement. The Grif- 
fin mill is unlike that of Huntington, not only in form and structure, 
but radically and in principle. It bas but one roUer, and that is 
not eccentrically, but centrally, suspended. Its shaft dépends from a 
universal joint, and is not supported upon a cross or frame by a hor- 
izontal journal. Its roller is positively rotated by the driving puUey, 
and not by being brought against the die by centrifugal force. That 
thèse différences are substantial is shown by the différences in opér- 
ation which resuit from them. In the Griffln mill the roller is not 
thrown outward by centrifugal action, but would never leave its posi- 
tion over the center of the pan if it were not puUed or drawn outward 
by a workman. The universal joint of the Griffln mill, which to it 
is essential; could not be used in that of the patent. In short, we 
hâve reached the conclusion that, both in construction and in mode 
of; opération, the two machines are essentially dissimilar, and that, 
therefore, they cannot be regarded as being, in the sensé of the pat- 
ent law, substantially identical. It follows that the decree of the cir- 
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ciiit court mustbe, and it is, reversed; aùd the cause will be re- 
manded tothat court, with direction to enter a decree diâmissing thé 
bill of complaint with costs. 



OIMIOTTI ITNHAIRING CO. et al. T. BOWSKT. 
(Circuit Court, S. D. New Yprk. June IS, 1899.) 

1. Patents — IkpSingement— Impbrpect Ôpekation. 

When tbe esseatial features of the patented de^lce are approprlateû, 
Infringement Js npt avojded by the.fact that defendaat's devlce works Im- 
perf ectly, or Is not s6 prâctlcal as that of the pateUt. 

2. 8amk— Machinés fos Rbmoving Haibb from Fde Bkins. 

The Sutton patent, No. 383*258* for a machine for rèmbvlng halrs from 
fur sklns, construed, and hdd valld as to elalm 8, coYêring a eomWnatlon 
of whlch tbeessentlal feature isa/removable revolvlng brush to brush 
down the fur and leave the halrs standing, so as to be ciipped off by the 

, cutters; and said claim lèld. Infrlnged by the devlce of the Jenik patent, 

• No. 557,li29.' '■■■ ^'''^ 

Thé Hedb^vny reissuè, No. 11,079 (original No. 408,879), for a machine 
for removlng halrs from! Xxti sklns, 4* void, as to çlaims 1 and 2, for want 
of invention. Claim 3, it valld at ail, jinust be llmlted to the précise con- 
struction shb*n; and nçîthëf It nor ciklni 4 is Infrlnged by the devlce of 
the Jenik patent, N6. 557,129. 

This was a suit in eqoity by the Cjmiotti UnhaiiriBg Company and 
John W. Sutton againgt Max Bowskj for alleged , infringement of 
certain patents relatipg to machines foi; removing the hairs from fur 
skins. ., ,,•,.,. 

Louis C. Ramener, for complainants,. j ■ 

Robert Valentine Ma thews, for défendant. 

TOWNSEND, District Jodge. Knal hearing on biU and answer 
raislng question of infringement of the eighth claim of complainants' 
patent, Mo. 383>258, granted May 22j 1888, to JohnfW. Sutton, and of 
the four claims of the reissued patent, No. ll,0T9i, reissued May 27, 
1890, to Anton Hedbavny; bothbeing for i machines for removing 
hairs from fur sMns. Thèse machines are more particularly adapted 
ior the treatment of seal skins, and of so treating the skins of coneys 
that in their completed state they resemble the genuine seal, being 
then known as "electric seal." The skins of such animais are covered 
with fur aûdcoarse, stifl hair. To make thepelt merchantable, it 
must be dyed and unhairéd. Prior to 1879 this unhairing was done 
by hand. The skins were either drawn over a Crossbar by hand, or 
were stretched by the operator over .his finger; and he then blew 
down the fur so os to separate it from the hairs, which were eut off 
or plucked out. Patent No. 213,735, granted to Castle in 1879, cov- 
ered a machine for cutting off the coarse hairs, so as to be level with 
the fur, by means of a reyolving comb and cutter. In 1881 the 
Cimiotti brothers obtained patent No. 240,007, for a machine for 
clipping the hairs in such skins. It comprised a knife-edged hori- 
zontal bar, over which the skin was tightly stretched and revolved by 
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liieaus of rdllers, a blowet wMch forced a blast of air vertically down 
oii to the portion of fur stretched on the knife edge, moving guard 
combs which' retained the skin in place, and horizontally moving 
knites for clipping off the stiff hairs which projected through said 
combs. The invention of the Sutton patent in suit dispensed with 
the blower device, and comprised, inter alia, a movable and revolving 
brush, which moved forward and brushed down the fur, leaving the 
hair standing, and then retreated while the knives eut off the hair. 
An examination of the prior art abundantly confirms the admissions 
of defendant's expert that Sutton's machine was "probably the first 
wherein a movable rotary brush was used for ♦ * * brushing 
away from the edge of the stretcher bar the fur," and was "an inno- 
vation in itself, * * * and an entirely new departure." It was 
a new, a useful, and a meritorious invention. The eighth elaim is as 
foUows: 

"The comblnation of a fixed stretcher bar, means for intermittently feeding 
the skin over the same, a stationary card above the stretcher bar, a rotary sep- 
arating brush below the same, and meçhanism, substantially as described, 
whereby the rotary brush is moved upward and forward into a position in front 
of the stretcher bar, substantially as set forth." 

The défendant contends either that this claim does not cover a 
valid combination, because it oinits therefrom a certain carding brush, 
D2, essential to the opération of the machine^ or that, if it is not 
essential, the patent is misleading, and the patentée has perpetrated a 
fraud. He further contends that a harder brush must be used when 
D2 is dispensed with, while the spécification describes a brush made 
of soft bristles. The foUowing are sufflcient answers to thèse con- 
tentions : Neither complainants nor défendant use the carding brush, 
D2, in their machines. Therefore it is not essential. The patent is 
not misleading. The eighth claim covers this spécifie construction 
without D2. In thèse circumstances, invalidity is not shown by a 
mère différence in the degree of hardness of the bristles. It appears 
from an examination of patent No. 304,992, to Covert, that this card- 
ing brush, D2, is substantially the brush. G, of the Covert patent; that 
its functions are merely subsidiary, as explained on page 1, lines 93 to 
100, and page 2, lines 1 to 5, of said Covert patent; and that it does 
not hold down the fur and hair away from the knife, but pulls ont a 
section thereof, to be afterwards submitted to the action of the rotary 
separating brush. The description of such nonessentials in the spéci- 
fication merely amounts to a statement of the better method of using 
the combination. City of Boston v. Allen, 33 G. C. A. 485. 91 Fed. 
248. But the movable rotary brush of the patent in suit, which is on 
the opposite Side of the guard, moves in a direction opposite to the 
motion of D2; and, as defendant's expert says: 

"It brushes the fur [and hair] downwardly, * ♦ * is then gradually re- 
oeded along the lower part or lower surface of the stretclier bar. * * *" 
and "releases the water hairs. * * * Then the movable guard is advaneed, 
following the motion of the brush, and holds the fur down while the l^nife cuts 
off the projecting water hair.'" 

Infringeraent is further sufflciently proved by the admission of de- 
fendant's expert that defendant's machine has the exact combination. 
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of thè eigbth claiin, except that its "movable rotary brush is moTed 
forward and backward along the lower surface of the stretcher bar," 
while in complainants' eighth claim "the rotary brusb is moved up- 
wàrd and forward into a position in front of tlie stretcher bar." This 
is a mère différence of arrangement, and does not avoid the patent. 

Defendant's counsel further contends that defendant's nlachine, 
claimed to be made in accordance with the spécifications of patent 
No. 557,129, granted to Jenik in 1896, does not infringe, because it 
uses a segmentai rotary brush, which is only movable far enough to 
get out of the way of a singeing device, to be hereafter discussed. 
But the Jenik patent describes a rotary brush, which "passed over 
and brushed away the fur from the edge of the bar, P, and the gap 
foUowing it allows the stifl hairs to rise," just as in complainants' 
patent his brush was so revolved "-as to separate the fur from the 
hairs, brushing down the former, leaving the stiff hair standing out." 
And défendant admits that while his machine, as originally construct- 
ed, with a stationary brush, was inoperative, he afterwards changed 
it so that the brush moved up and down behind the stretcher bar. 
It is not admitted, but it is évident, that the brush was made mova- 
ble in order to escape the singeing bar. If the limited range of move- 
ment of defendant's brush is only sufflcient to secure a part of the 
advantages derived from complainants' invention, this is no défense. 
The movable rotary brush is the essentiàl élément of complainants' 
invention covered by the eighth claim, and complainants are entitled 
to ail the beneflcial uses of such invention ; and it is immaterial that 
the infringing device works poorly, or is not so practicable as the 
one infringed. Thèse minor détails of construction and additional 
functions claimed for defendant's machine do not show such substan- 
tial différences as affect the essentiàl ddentity of the two machines, 
so far as the opération of the movable brush and its results are con- 
cerned. It is unnecessary to hold, as claimed by complainants, and 
almost admitted by defendant's expert, that complainants' is a pi- 
oneer invention. The proof and admissions of substantial identity 
are so clear that, upon either view of this meritorious patent, it is 
infringed. 

The original Hedbavny patent, No. 408,879, issued August 13, 1889, 
covered an unhairing machine with an oscillating incandescent con- 
ductor, instead of a knife or shear device. In 1890 he surrendered 
this patent because it was inopçrative or invalld for the reason that 
its spécification failed to describe the oscillating movement of the 
rotary brush, essentiàl to the opération of the machine, and failed to 
clearly and intelligently describe the incandescent conductor, "the 
essentiàl and important feature of the deponent's invention"; and h© 
applied for a reissue, flling certain proposed amendments and draw- 
ings to show how the machine could be made operative. The appli- 
cation was rejected as covering new matter. The applicant acqui- 
esced, and canceled a portion of the proposed amendments and said 
drawings. He took out his reissue, with additional and broader 
daims, and inserted said new matter and said canceled drawings in 
a new application, and in 1893 received patent No. 502,359 therefor, 
The testimony of defendant's expert that the Hedbavny reissue cov- 
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ers an inoperative device is not denied. "Tke only différence of con- 
séquence between the original patent, No. 130,770, and the reissue, 
No. &,743, is in the claims; the text of the two spécifications being 
almost snbstantially the same, and the drawings diflfering only as to 
scale. * * » The claims of the reissue must be held to be limited 
to the spécifie mechanism claimed in the original patent." Electric 
Gas-Lighting Co. v. Boston Electric Co., 139 TJ. S. 481, 11 Sup. Ct. 
586; Sutter v. Eobinson, 119 U. S. 530, 7 Sup. Ct. 376; Matthews t. 
Manufacturing Co., 124 U. S. 347, 8 Sup. Ct. 639. 

Claims 1 and 2 of the reissue cover broadly any metallic conductor 
heated to incandescence by electricity and any means to bring it in 
contact with water hairs, in a machine for unhairing pelts. Claim 
4 limits the élément in the third claim to a guard comb having a ser- 
rated edge. Defendant's device does not infringe the fourth claim, 
and the first and second claims are so broad that they cannot be sup- 
ported. The third claim of the reissue, which is the same as the sec- 
ond claim of the original patent, is as folio ws : 

"The combination of a transverse, knife-edged bar, means for iatermittently 
feeding tbe pelt over said knife-edged bar, a guard comb at one side ot the 
knife-edged bar, a rotary brush at the opposite side of the same, and an inter- 
mittently oselllating incandescent conductor located above the Icnlfe-edged bar, 
so as to burn ofC the projecting water hairs when it is brought in contact there- 
with, substantially as set forth." 

If this claim can be sustained as for an operative device, it must 
be limited to the précise construction shown and claimed. The use 
of red-hot Irons in unhairing skins was old. The prior English pat- 
ent to Banks described and showed an incandescent wire for singeing 
off nap from woolen cloths. The prior patent to Easmus, No. 275,077, 
described oscillating levers for intermittently operating guard and 
comb similar to those described by Hedbavny for his intermittently 
operating conductor. The novel feature of the Hedbavny machine 
is the means for moving the wire to and from the edge of the stretcher 
bar. Upon the question whether this means involved invention, 
and whether it is infringed, the expert testimony and brief s are not 
satisfactory. Complainants' expert merely says that in Hedbavny 
"suitable mechanism is arranged * * * to give a motion to the 
incandescing conductor, * * * which shall carry it to and from 
the angle of the pelt," etc., and that defendant's arrangement in gên- 
erai is the same, except that "instead of an incandescing conductor 
which moves directly towards the edge of the stretcher bar by an up 
and down motion, as in the Hedbavny patent, one is employed which 
is so mounted upon oscillating arms as to cause the same to move 
with what I should term a sweeping action across the water hairs," 
etc., and that "there is no material différence, as far as the purport, 
intent, or object of the two machines are concerned." Assuming 
that the claim for means to bring said conductor in contact with 
water hairs means "suitable, and not necessarily certain, mechanism 
for moving," etc., defendant's expert and counsel contend that said 
mechanism in defendant's machine "is not only composed of entirely 
différent éléments, but its whole construction and mode of opération 
is based upon a différent principle, and for a différent purpose." The 
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(.'bnstructioh of ^th^ niëan's is 'Hbwllere déseribèd. The 'question of 
tliëiï ideûtitj iB thërtefiïre not cléap. . Thè presumptioii df patentable 
dîfféreïice as tb the detàilè of coii'^ti'uètioH raisèd bj t6e grant of the 
làtetJenik'patMt Ma net be^^ 

' Ai dëcree niây'bé enteréd for an injnnction ani! accounting as to 
clâinïî 8 of patent No. 383,258. As to reissue No. 11,079, tlie bill 
niây> be dismissed. The coraplainants to recover onè-half of their 
costs.'- ' ■ ''"■''■ -.•';■ 



SAGBNDORPH V. HUGHES. 
" (Circuit Court, E. D. Pennsylwanla. July 10, 1899.) 

1. DesIgn Patents—Anticipation. 

If twb desigûs are Bd much allke th'at bne may readiiy be taken for the 
i other by an ordinary observer, the earlier constitutes an anticipation of the 
later, notwithstanding différences in détail and in non-essential matters. 

2. Samb— Metallic Sidinq pob Buildings. 

Thë Sàgendorph patent, No. 17,235, for a design for metallie siding for 
buildings, which corers a représentation of raised bricbwork with inter- 
mediate depressed grooves curved in cross section, Is vold, because of antici- 
pation by the Hardy patent. No. 163,991, for a covering for the exterior 
walts Of buildings. 

ConnoUy Bros., for complainant. 
Jàmés S. Williams, for rèspondent. 

McPHERSON, District Judgè. The complainant is the owner of 
design patent No. 17,235, issned April S, 1897, the claim of which is 
as foUows: ' : 

"In a design for metallie siding for buildings, the représentation of raised 
brlckwork:wlth intermediate depressed, grooves * * • curved in cross sec- 
tion, sujjstantlally as ,shoW;n and described." 

He allèges that the défendant is înfringing the patent by manu- 
factuting metallie siding hearly, if kiot quite, identical in substance 
and appearance with the siding that he has been nmking and selling 
under tis patent for séveral years. ' Infringement is not denied, if 
thé patent is'yalid; but the défendant dénies its validity upon two 
grounds : (1) Because thè design was not new or original, but was 
an imitation mérely, and not an invention. (2) Because, if the de- 
sign be patentable, it had bêen anticipated by P. T. Hardy in June, 
187Sj--patent No. 168,991 having been granted to him in that month 
for "a covering for the exterior walls of buildings, composed ôf a 
sheet of lëad or othet soft métal, having impressed or otherwise form- 
ed upon its outer face the ' configuration of brick, stone, or other 
facing usùally employed for walls, substantially as and for the pur- 
pose specifled"; and also because thé complainant'» design had been 
Similarly anticipated by patent No. 296,647, granted in April, 1884, 
to Peter Tc^lio, for "imitation briéfc weatherboarding for frame 
houses, made with grooves on its Surface, treated in the manner de- 
scribed, sabstantiàlly as shown and for the purpose set forth." 

I shall not considei* the flrst groùnd of défense, because I think the 
second gronnd has been established. "The trae test of identity of 
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design is sameness of appearance, — in other words, sameness of ef- 
fect upon the eye * * * of an ordinary observer." Smith v. 
Saddle Co., 148 U. S. 674, 13 Sup. Ct. 768. TriefJ by this test, the 
complainant's design bas been anticipated by Hardy's patent at 
least, and probably by Toglio's, also. There are some différences in 
détail. Only one surface of Hardy's siding is intended to be pre- 
sented to the eye, wiiile either surface of the complainant's siding 
may be thus presented; and the curves of the grooves differ some- 
what. But thèse are not essential matters. To the ordinary eye, 
the two designs are so much alike that pne may readily be taken for 
the other. I ani of opinion, therefore, that the complainant's design 
was not patentable, because it was anticipated by Hardy's patent, 
The bill must be dismissed, with costs. 



PATBNT-BXITÏQN CO. v. PILCHER. 

(Circuit Court, D. Kentucky. June 3, 1899.) 

1. Patents— CoNSTEtJCTiON akd Jnebingement— Buttons. , 

The Williams & Xade patent, No. 439,920, for an inlprovement in but- 
tons, analyzed, construed, and hdd not inf ringed. 
3. Same— Amendment to Answer. ■ : ■ 

Where written instruments in the nature of an assignment were illed 
in the case subséquent to the original ans ver, and long before the cause 
was submitted, hdd, that it was proper to allow an amendment to tbe 
answer to conform to thèse proofs. 

George Gook and W. B. Dixon, for complainant. 
L. N. Dembitz, for défendant. 

EVAKS, District Judge. : The complainant's patentées, Williams 
& Lade, made application for a patent on buttons some time in the 
early part of 1890, and flled with their application drawings, spécifi- 
cations, and claims. In their application they made various claims, 
as will be seen from the flle wrapper in évidence hère, ail of which 
were rejected by the examiners as being already met by anticipations. 
Subsequently, from time to time, they flled various amendments to 
their spécifications and claims, to meet the objections of the exam- 
iners, ail of which were successively rejected for the reason that they 
presented no novelties; and flnally, on September 22, 1890, they:âled 
an amendment, claiming as a novelty, and an improvement over the 
then known state of the art, the wedge of their button ; stating the 
same to be the same length as the shank of the button, and that the 
small end of this wedge, when the buttons were fastened to the cloth, 
should be tightly compressed in the orifice in the plane of the base of 
the shank of the button, thus locking the two parts together, and 
thus retaining the two parts of the button rigidiy in place against 
any strain. In their brief to the department, accompanying this last 
amendment, they state: 

"Applicants' claims are now limited to a button in which the wedge Is sub- 
stantially the full length of the stud on the shank, thereby clearly distinguish- 
ing their button from Platt's; and it is because of this différence in construc- 
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tion that thelr button will resist anyi^train which ean be exerted upon It, and 
is praeticable for use upon garments. * * * Applicants' button caa be 
réadîly removed * * * by applying a punch or tool to the inner end of tbe 
wedge through the orifice in the base of tlie sliank, and can be applied to 
anotber garment." . 

Upon this last amendment a patent was granted. The spécifica- 
tions thus amended called for a button of the foUowing construction, 
ail of which was well known to the art at that time, except where 
herein specified in quotations as a new feature, by the use of the 
Word "new": The front portion of the button to be composed of a cap 
and collet stamped f rom sheet métal ; the collet provided with a cen- 
tral orifice, and the central portion of the collet surrounding said ori- 
fice depressed to form a tapering tubular socket, or without this de- 
pression, as desired. This cap and collet fastened together in a 
well-known manner, thus forming the head of the button. Within 
this head, loosely held, with its smaller end preferably projecting 
slightly below the orifice or tubular socket of the collet, its larger 
end being of such diameter as to prevent it from escaping through 
said orifice or socket of the collet, is a tapering wedge or plug, whose 
small end, thus projecting through the collet, is of slightly less diam- 
eter than the smaller end of the tube on the shank (presently to be 
described), whereby it is adapted to easily enter the latter when the 
two parts of the button are caused to approach each other. Tbe 
lengtb of said wedge corresponds substantially with the length of 
said tube on the shank, whereby, when the parts are pressed togeth- 
er, said wedge extends throughout the entire length of said stud, with 
its small-'end substantially flush with the rear side of the base of the 
shank, said base having a central perforation, forming a continuation 
of the bore of said stud, to receive said end. The rear portion or 
shank of the button is composed of a base, and a tapered split tube 
standing perpendicularly to the base. This tube may be cylindrical, 
instead of tapering, and may be unsplit, if desired. The button is 
applied by thrusting the shank through the garment, and the head or 
front portion then placed in juxtaposition to it, so that the tube of 
the shank will enter the orifice in the collet, and the wedge protrud- 
ing through the collet will enter the tube of the shank, pass entirely 
through said tube, and become fastened in the orifice in the base of 
the shank. 

The claim of the patentées, as finally made and allowed, is as fol- 
lows: 

"The button herelii described, composed of a shanjj;, the base of which bas 
projecting theref rom a hollow split stud, and has therein a central orilice form- 
ing a continuation of the bore of said stud, a front portion composed of a cap 
and a collet, said collet being provided with a central orifice to receive the 
stud on the shank, and a wedge oi" plug loosely mounted within said front 
portion, with its small end projecting through the orifice in the collet, said 
wedge or plug being adapted to enter and expand the stud on the shanlt, and 
being of such length that, when the two parts of the' button are pressed to- 
gether, its small end will project into the orifice in the base of the shank, 
substantially as and for the purposes described" in the spécifications. 

Xow, in the spécifications it is said: 

"The smaller end of said wedge or plug is of slightly less diameter than the 
smaller end of - the tube * * ♦ on the shank, whereby it is adapted to 
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easlly enter the latter when the two parts of the button are cavised to approach 
each other. The length of said wedge or plug corresponds substantially with 
that of the stud * * * on the shank, whereby when the said parts are 
pressed together • * * said wedge extends throughout the entire length 
of said stud, with its small end substantially flush with the rear slde of [the] 
base [of the stud]; said base having a central perforation, forming a contin- 
uation of the bore of the stud, to reeeive said end." 

Again : 

"The pressure, In practice, being continued untll the small end of the wedge 
has been brought substantially flush with the rear side of the base * * * 
[of the stud] of the shank. The wedge * * * being free to foUow the 
movements of the tube * * * [of the shank], it is obvious that any at- 
tempt to separate the two parts of the button thus loeked together will but 
bind the expanded portion of said tube • » * the more flrmly between the 
wedge and the tapering wall of the socket of the collet." 

Again : 

"In our button, on the contrary, the wedge extends throughout the entire 
length of the tube when the two are loeked together, and the small end of the 
wedge is tightly compressed In the central orifice in the base of the shank." 

Tlaus, it will be seen that the spécifications and claim call for a 
wedge of a length sufflcient to go entirely through the shank of the 
button when loeked together, and that tiie small end of the wedge 
is then "to be tightly compressed in the central orifice in the base of 
the shank," and that that is the whole claim of the patentées, and ail 
that was new or novel in their invention over the then known state 
of the art. It seems to me that such a construction is, as défend- 
ant'» witness Stevens says, a mechanical impossibility, and that no 
one skilled in the art could construct such a button. Suppose the 
split hoUow stud on the base of the shank is a perfect cylinder, and 
is not, as is preferred by the patentées, a tapering tube, with its small 
end furthest from the base of the shank, and the wedge is of the 
same length of the shank, and the small end of the wedge (for, being 
a wedge, it must hâve one small end and one larger end) is of slightly 
less diameter than the inner diameter of the cylindricEd tube of the 
shank; when the wedge is forced through the stem so that its smaller 
end is flush with the orifice in the base of the shank, or, as otherwise 
stated, "with the rear side of the base of the stem," this small end 
of the wedge (the wedge being of the same length as the shank tube) 
could not by any possibility be tightly "compressed in the central 
orifice" of said base, because said orifice in the base of the shank is 
of the same diameter of the bore of the stem, which bore is larger 
than the small end of the wedge. There can be no question about 
this, because the patent reads for itself, and complainant's ex- 
pert witness so explains the action of the wedge; and, in addition to 
this, complainant's patentées, at the time the patent was granted, 
so specified both in their claim and in their brief to the department. 
That was the novelty, and the sole novelty, patented by them, and 
it is a whoUy impracticable and impossible construction. That they 
do not manufacture buttons in accordance with this spécification, I 
think, is demonstrable from an examination of their manufactured 
exhibits. None of the features of complainant's buttons were new, 
except the length of the wedge. There were wedges then being 
95 F.— 31 
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placed in buttons of a shorter length, so that there can be no conflict, 
in tay opinion, with. their patent, unless the wedge is of substantially 
the length'which they claiin as their contrivance. Now, the respond- 
ent's wedge as of no such length, but, rather, about the length of the 
wedge in the Platt patent, — as near as an ocular examination dis- 
closes, — or, perhaps, if anything, shorter. Its function is not to en- 
ter the orifice at the base of the shank, and become wedged therein ; 
and in practicejt does not, and,,I may add, neither does that of the 
complainant's. But the complainant's expert witness Benjamin 
claims (and through him, the complainant itself) that the words "ori- 
fice in the base of the shank" should not be construed literally, but 
should include the whole portion of the shank, from the base of the 
splits in the tube to the rear side of the orifice in the base of the 
shank, and that within this distance the "jamming" or "tight com- 
pression" of the wedge takes place. But, granting this for the sake 
of the argument (which, howerer, is entirely without the scope of the 
patent as stated), the def endant's button still does not inf ringe, for 
the function of his wédge, or "anvil," as he calls it, is not to enter 
that portion of the stem of the shank at ail. A glance at his patent 
will explain this. His claim is that buttons constructed on the prin- 
ciple set forth in the Williams & Lade and previous patents (that is, 
with a tapering shank, extending from the collet and the tubular 
stem of the shank en tering therein) do not hold the buttons in place 
rigidly,, and that eventually they lose their hold, and, allowing side 
play, finallywork ont, and the button falls from the garment; and 
his novelty is to construct a straight socket at the collet end of the 
button, and a straight tubular shank on the stem, so large tliat it 
would not normally enter the straight socket of the collet by hand 
pressure. In order to make it enter, he slits it and compresses its 
outer extremity, and, meeting his wedge or anvil within the button 
head, this compressed part of his tube is forced out to a normal diam- 
eter, and is rigidly compressed against a rigid socket in the collet of 
the button; and the function of the aniil or wedge is not to pene- 
trate below the slit portion of the tubular stem. Therefore, on the 
claim made by the complainant, there is not an infringement. But 
in practice does the wedge or anvil of respondent's button penetrate 
below the slit portion of the stem of the shank? It is claimed it 
does not, but, if it does, it could not be an infringement on complain- 
ant's device, because complainant's spécifications and claim make no 
such claim, and are so spécifie and unequivocal, as to the use of the 
words "orifice in the base of the shank," that their patent, in consid- 
ération of the then state of the art, is not broad enough to cover such 
a claim. As stated, they themselves are not making a button in ac- 
cordance with their own spécifications; and, as also stated, it cannot 
be done by any one skilled in the art. I cannot see that there is an 
infringement of complainant's claim. 

Complainant's patentées daim, also, that theirs is a détachable 
button; but this feature was not a new one, and no patent was grant- 
ed therefor. 

Eespondent's button also shows, in addition to the features stated, 
two flanges, — the flange on the shank, consisting of the base of the 
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shank, and aJso a flange on the collet, or cjlindrical tube or neck of 
collet. Between thèse flanges the cloth of the garment on which the 
button is used is held, and there is no such device included in the 
complainant's claim. 

I can see no reason why the amendment to the answer should nnt 
be allowed to be flled. It pleads the effect of certain written instru- 
ments filed in the case subséquent to the original answer, and long 
before the case was submitted, and does not affect the facts in the 
case. It may be said to be an amendment to conform to the proof. 
ïhere was no advantage in any way taken by the respondent, and the 
case, the proofs, and the facts shown would hâve been just the same 
had it been incorporated in the original answer. It does not other- 
wise add to the défenses. 

The instruments of writing constitute an assignment, and, in lé- 
gal effect, empower the assignée to sue in its own name, and it bas a 
right to bring this suit. 

Regarding the length of the wedge in complainant's button, it may 
be said that this feature does not appear in the original spécifica- 
tions of Williams & Lade, filed March 5, 1890, nor until their amend- 
ment of September 22, 1890. Then it appears for the flrst time. 
Under the authority of Eailway Co. v. Sayles, 97 U. S. 564, and other 
subséquent cases, it would appear to be doubtful if a patent granted 
on an amendment of this kind, so différent from the original claim, 
and filed several months afterwards, is valid, especially where the 
amendment is not sworn to by the applicant. See Eagleton Mfg. 
Co. V. West, Bradiey & Carey Mfg. Co., 111 U. S. 490, 4 Sup. Ct. 593. 
But, assuming the patent to be valid, I think there has been no in- 
fringement. For the reasons indicated, the court is of opinion that 
the bill should be dismissed, with costs, and it is so ordered. 



THE ENOS SOULE. 

(District Court, S. D. New York. June 17, 1899.) 

Maritime Liens— Salvage Entekprise— Contract with Agent dp Owners. 
The local agent of the owners of a loaded barge, which had broken adrift 
at sea, employed a tug to go in search of it, agreeing to pay the tug |100 
per day for the search, and for bringing in the barge if found. The tug 
did not find the barge, which had been picked up by a steamer, and towed 
into port. Held, that the service rendered was not one of salvage, for 
which a suit in rem Is authorized under Adm. liule 19, but merely a salvage 
enterprise, and, the contract having been made by an agent of the owners, 
who were apparently in good crédit, must be presumed to hâve been made 
on théir crédit, and not on the crédit of the vessel. 

This was a suit in rem in admiralty to enforce a lien claimed by 
libelants on the barge Enos Seule. 

Owen & Sturges, for libelants. 

Cowen, Wlng, Putnam & Burlingham, for claimant. 

BEOWN, District Judge. The above libel was filed as in a cause 
of towage civil and maritime, by which the libelants claim a lien in 
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the sum of $300 upon the barge Enos Soûle for three days' service 
of the libelants' tug Hudson on the 29th and 30th of November and 
the Ist of December, 1898, in going to sea from Norfolk in the en- 
deavor to find the Soûle, which had broken adrift with a valuable 
cargo of coal. The authorized agent of the Atlantic Transportation 
Company at Norfolk had hired the Hudson for this purpose upon the 
agreement to pay |100 a day for her services in searching for the 
Soûle. The service was performed as agreed, but the Soûle was 
not found by the Hudson, having been picked up by a steamer and 
towed into port. There is no dispute upon thèse facts, the défense 
being that the service constitutes no lien upon the Soûle, but was 
rendered upon the personal crédit of the transportation company. 

The claimant of the Soûle is the Knickerbocker Steam Towage 
Company, which on June 18, 1898, conveyed the Soûle, with a num- 
ber of other vessels, to the Atlantic Transportation Company and 
took back a mortgage upon the same vessels as security for the pay- 
ment of a part of the price. The transportation company failed in 
December and a receiver was appointed of the property. A short 
time prior thereto the towage company took possession of the Seule 
and other vessels for default in payment, under the mortgage, and 
the Soûle was subsequently sold pursuant to the provisions of the 
mortgage and bought in by the company. The présent libel was filed 
on January 25, 1899. 

The case of The Williams, Brown, Adm. 208, Ted. Cas. No. 17,710, 
was in some respects like the présent case, although there the suit 
was brought nominally for salvage services and the employment was 
by the master. Longyear, J., dismissed the libel, but on appeal the 
libel was sustained by Emmons, J., on the broad ground that ail con- 
tracta for the benefit of a ship are liens upon her. In the subsé- 
quent case of The Ira Chaffee, 2 Fed. 401, Mr. Justice Brown, in re- 
ferring to this case, though stating that the above proposition is too 
broad, says that he has no doubt of the correctness of the ruling. 

The service rendered in this case was not a salvage service, be- 
cause the vessel was not found. It was merely a salvage enterprise, 
entered upon by the Hudson upon the contract of the agent of the 
owner to pay the Hudson |300 for the endeavor to find the Soûle and 
to tow her into Norfolk, if found. In the case of The Williams, the 
employment was substantially the same. Tlie case does not fall 
within the provisions of the nineteenth rule of the suprême court in 
admiralty for a suit in rem, the language of that rule being 

"In ail suits for salvage the suit may be in rem against the prop- 
erty saved, or the proceeds thereof." 

This imports a case in which the libelant has saved or contributed 
towards saving the property, which is not the case hère. The re- 
maining branch of the same rule provides for a suit in personam 
against the party at whose request the service has been performed, 
which would cover this case. 

A contract for the service of a tug to go in search of a vessel in 
need of salvage assistance is evidently a maritime contract. When 
made under circumstances importing a pledge of the vessel as se- 
curity for the pajTuent, I see no reason why a lien for such a service 
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should not be upheld, as much as for the supply of any other neces- 
sity of the ship. In the case of The Williams the employment was 
by the master, whose contracts in behalf of the ship for such neces- 
sary service import an hypothecation of the ship. In this case, the 
employment was not by the master, but by the local agent of the 
owners. The owners at the time were apparently in good crédit. 
There was no suggestion to the contrary. The bill for the service 
was made out against the company only, and not against the Soûle; 
nor was any such claim presented until after the failure of the com- 
pany. The décisions of this court in analogous cases require me to 
hold that the service was rendered upon the crédit of the company, 
and not of the vessel; and as, moreover, no service was in fact ren- 
dered to the vessel, the libel should be dismissed, but without costs. 



MOOKB V. SUN PRINTING & PUBLISHING ASS'N. 
(District Court, S. D. New York. June 28, 1899.) 

1. Shipping— Charter of Vessel by Agent — Katipication by Principal. 

A yacht was chartered for the use of the New York Sun newspaper In 
gatherlng news during the war with Spaln. Two charters were made, — 
one for two months, and one foUowing for four months,— and before the 
expiration of the latter the beat became stranded, and was lost. The 
charters were procured by the manager of the news department of the 
paper, who was designated therein as the hirer, but who signed the same 
"for the Sun Printing & Publishing Company." A guaranty was also 
given at the time of the exécution of the last charter to secure tlie perform- 
ance of the contract by the charterer, and purporting to bind the Sun 
Company, which was signed by the same person, and in the same form. 
Held, that the two instruments must be regarded as having been exeeuted 
by the same party, and as constituting one contract, and, the company 
having had the sole benefit of such contract, and having, in the usual 
course of its business, paid the hire of the boat, the expenses of its opéra- 
tion, and the premiums for certain insurance procured thereon during the 
term of the charter, it must be considered as having ratifled the contract 
made in its behalf, whatever the original authority of the manager. 

2. Samb — Construction of Chartes — Stipulated Damages for Loss op Ves- 

sel. 

The charter provided for the return of the boat in as good condition as 
it then was, usual wear excepted; that the hire should be paid on signing 
the agreement; that the charterer should be liable for ail damage to the 
hull or equipment; and that the value of the boat for the purposes of the 
contract should be considered as $75,000. It further required the charterer 
to furnish a guaranty in the sum of $75,000 to secure any and ail losses 
and damages which might occur to the boat, or that might be sustained 
by the owner by reason of any breach of the contract. The instrument of 
guarantj' conformed to such requlrements, and expressly limited the liabil- 
Ity of the company thereunder to the sum of $75,000. Held, that the guar- 
anty was intended to secure the hire, as well as loss or damage to the boat, 
the full value of which must be considered as $75,000 at the time the char- 
ter was signed; and hence, $10,000 having been paid as hire, only $65,000 
addltional was recoverable, under the contract, for its loss. 

This was a suit in personam in admiralty by the owner of a vessel 
to recover for its loss from the charterer and his guarantor. 

Zabriskie, Burrill & Murray, for libelant. 
Franklin Bartlett, for respondent. 
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BROWN, District Judge. The above libel was flled to recover for 
the losa of the yacht Kanapaha by stranding on September 5, 1898, 
when shè Tan tipon a reef on the north coast of Cuba stbout ^ miles 
from the shore and about 7 toiles east of Nuevitas while proceeding 
westward in thé service of the défendant. The yacht had been 
chartered through the negotiations of Chester S. Lord, manager of 
the news department of the Sun newspaper, flrst for a period of two 
months for $5,000 by charter dated April 1, 1898, and afterwards by 
charter dated May 14, 1898, for $10,000 more for four months from 
June 1 to October 1, 1898. The yacht was used by the Sun as a dis- 
patch boat for obtaining news pertaining to the Spanish War in cruis- 
ing in Cuban waters. In both charters Mr. Lord was designated 
as the "hirer" of the yacht; but each charter was signed "Chester 
g. Lord for the Sun Printing and Publishing Company." The char- 
ter provided that the hire should be paid on signing the agreement, 
and that the hirer should man and equip the yacht, pay ail expenses 
and surrender her in as good condition as at the start, fair wear and 
tear from reasonable and proper use only excepted, and free from 
ail liens and charges, and be liable and responsible for any and ail 
loss and damage to hull, equipment, etc. In each charter there was 
also the further provision : 

"That for the purpose of thls charter the value of the yacht shall be con- 
sldered and taken at the sum of $75,000, and the sald hirer shall procure secur- 
Ity or guaranty to and for the owner in the sum of $75,000 to secure any and 
ail losses and damages which may occur to said boat or Its belongings which 
may be sustained by the owner by reason of such loss or damage and by reason 
of the breach of any of the terms or conditions of this contract." 

At the time of the exécution of the second charter the yacht was at 
sea in the service of the respondent under the former agreement; and 
when the second charter was executed and delivered, the agreement 
of suretyship which it called for was at the same time delivered to the 
libelant. This latter agreement purports to be between the Sun 
Printing & Publishing Company and the libelant. It refers to the 
charter dated May 14, 1898, as annexed and made part thereof, and 
déclares that at the request of the hirer, the défendant "enters into 
the followihg understanding and agreement of suretyship : First, that 
the hirer will well and faithfuUy perform everything in the annexed 
agreement upon his part to be performed; second, that the respondent 
expressly waives and dispenses with notice of any demand, suit or 
notice of nonperformance, etc., the intention of this understanding 
being to hold us primarily liable under the terms of the annexed 
agreement"; third, "that our liability hereunto shall in no case ex- 
ceed the sum of $75,000." This instrument, instead of being executed 
by some other person than Mr. Lord, was signed like the charter 
itself, "Chester S. Lord for Sun Printing and Publishing Association," 
without more; and it was acknowledged by him before a notary pub- 
lic, as done "under authority of said company and as its act and deed." 

The answer dénies that Mr. Lord had any authority to exécute 
either the charter parties or the agreement of suretyship on account 
of the défendant, or that the défendant was bound tliereby; it admits 
that the yacht was used as a dispatch boat by the défendant corpora- 
tion in cruising and obtaining news, until she was stranded; and al- 
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leges tliat in executing the above pupers Mr. Lord acted on liis own 
responsibility, and without the autliority of the defendant's board 
of trustées or of any of its members; that the défendant has fully 
paid for the use made of the yacht by the défendant, and that the 
yanht was lost by sea périls, without any fault or négligence on the 
part of défendant or its employés. 

Up to within a few days of the loss of the yacht, she had been kept 
insured for the sum of |60,000 under varions policies taken ont by 
(]hiibb & Sons as agents, for which on three différent occasions bills 
had been rendered to the défendant and tlie premiums paid by the 
defendant's checks. Thèse insurances, however, which had been pre- 
^•iously three times renewed, ail expired on September Ist, four days 
before the yacht was stranded, and were not again renewed. The 
libelant claims that the défendant is responsible as principal under 
the charter as well as under the guaranty; and tliat the loss being 
total, the liability is fixed at |75,000 as in a Talued policy; and that 
the défendant is, therefore, liable under the agreement for that 
amount. 

1. The flrst question litigated is whether the charter is to be held 
the contract of the Sun, or as only the agreement of Mr. Lord, 
through lack of authority on his part to bind the défendant. The 
two papers are inartificially drawn and executed. l'Ile intention 
of the owner apparently was to let the ship nominally and in form to 
Mr. Lord, who is called the "hirer"; and at the same time to take a 
guaranty from the Sun, the défendant, by which it should make itself 
virtually the principal; but Mr. Lord evidently did not understand 
that he was hiring the yacht individually, since he did not sign the 
charter in his own name simply or for himself, but only "for the Sun 
Printing and Publishing Company." And the guaranty annexed to 
the charter, which purported to bind the Sun as "primarily liable," 
i. e. as virtual principal, was not signed by any officer of the Sun as 
an independent obligation would naturally hâve been signed, but by 
Mr. Lord only, "for the Sun Printing and Publishing Association." 
The two papers must be construed together, therefore, and as form- 
ing one contract; so that if Mr. Lord had authority to bind the Sun, 
it must be held from the form of the signatures to both papers that 
the défendant is bound thereby, since it is obvious that Mr. Lord 
intended to bind the Sun and not himself. 

Thougli written charters of vessels were formerly made under seal 
and the fornis still in use thus read, they hâve long since ceased to 
be usually executed under seal. Indicating only the letting and hir- 
ing of the vessel according to the terms agreed on, the charter is 
equally valid if by paroi only, and paroi charters are constantly en- 
forced in this court. The authority to exécute unsealed charters 
like the présent, therefore, does not difîcr in its nature or circum- 
stances from that required for making any other business contract, 
and in case of dispute the authority to exécute it is to be gathered 
from ail the legitimate évidence and circumstances bearing upon it. 

In the présent case none of the immédiate parties to the negotia- 
tion or to the exécution of the contract hâve been examined as wit- 
nesses; — neither Mr. Lord on the part of the défendant, nor Mr. Man- 
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iiiiig, who was the agent of the libelant, and who executed the 
charters on the libelant's part. Many circuinstances, liowever, are 
brought ont in the évidence in regard to the condiict of the parties 
during the charter period, as well as before, froin which no doubt is 
left in my mind that thèse contracts must be deemed legally to be 
the contracts of the Sun, the défendant ; that Mr. Loid had such gên- 
erai authority as was suflficient to enable Mm to enter into thèse con- 
tracts; that he intended to bind the défendant and not himself, and 
that the trustées and managing officers of the défendant had such 
gênerai knowledge of bis acts in hiring the yacht and such perfect 
means of knowledge of ail the particulars, had they desired to know 
them, as to make their acts in using the yacht under the charters, as 
they did, a ratification of Mr. Lord's action, and to bind them for the 
performance of his agreements made in their behalf. The foUowing 
are some of the principal of thèse circumstances. 

Mr. Lord had for 20 years been the manager of the news depart- 
ment of the Sun, and as such had been accustomed to make ail neces- 
sary contracts in that department, and to engage, direct and send 
ont reporters to procure news ; for that purpose he had been previous- 
ly accustomed to hire boats to accompany races, and during the war 
with Spain he also hired two other boats at différent times for similar 
use as the Kanapaha. His bills incurred in this business were paid 
by the défendant either in cash or by checks to his order, entered in 
the books of the défendant, examined and reported monthly, and ap- 
proved by the défendant. The same course was pursued as regards 
the charter hire and ail the expenses of the Kanapaha during the 
flve months previous to lier loss. The charter money on both chart- 
ers, viz. |5,000 and |10,000, respectively, was paid in advance in 
April and May by checks of the défendant; the premiums of nsur- 
ance at three différent times were also paid by the defendant's 
checks; and ail thèse checks were reported and entered in defend- 
ant's books in the usual course. The yacht, and the other boats em- 
ployed at the same time, were used exclusiveîy for the benefit of the 
défendant in procuring news tiirough reporters under the direction 
of Mr. Lord, and this yacht was navigated from place to place by 
the master and crew as directed by the Sun reporter in charge. Ail 
the expenses of the outflt, maintenance, wages and repairs of the 
vessels were borne and paid by the Sun. About f 5,000 was received 
from other publishers for news obtained by this yacht and sold to 
them by Mr. Laffan, the gênerai business and flnancial manager of the 
défendant and one of its trustées. Mr. Dana, the président of the 
défendant, had gênerai information of the arrangements made by 
Mr. Lord to procure news by means of thèse différent vessels, although 
he made no inquiry as to détails, as thèse were generally left to Mr. 
Lord's management. Mr. Laffan was not examined as a witness, 
and the other two trustées of the défendant gave no attention to any 
of the particulars of Mr. Lord's department. 

From thèse circumstances it is évident that the hiring of the yacht 
was for the exclusive use of the Sun, and not for any personal use 
by Mr. Lord ; that it was used for the Sun's beneflt only, and in the 
customary line of Mr. Lord's employment in procuring news; and 
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there being no suggestion of any concealment of any of the partic- 
ulars from the trustées and full means of knowledge being arailable 
to them, the above circumstances together with the payment of ail 
expenditures by the défendant, leave no doubt of the ratification by 
the défendant of Mr. Lord's acts, équivalent to an original authority, 
even if any doubt could exist of Mr. Lord's original authority arising 
from the larger responsibilities attached to thèse later contracts. 

2. The yacht having been totally lost, the défendant under the 
agreement in the charter "to be liable and responsible for any and 
ail loss and damage" as well as by the agreement to surrender the 
yacht "in as good condition as at the start, fair wear and tear from 
reasonable and proper use only excepted" as well as under the agree- 
ment of suretyship, so called, engaging that the hirer should "well 
and faithfully perform and fulflU everything in and by the said agree- 
ment on his part to be kept and performed," — ^became liable to the 
libelant for his loss and damage through the failure to return the 
yacht on the Ist of October, when the charter expired. The libel- 
ant contends that he should be paid |75,0O0 for this loss and the fail- 
ure to return the yacht; because the charter contains the statement 
that "for the purpose of this charter the value of the yacht shall be 
considered and taken at the sum of |7o,000." It is noticeable, how- 
ever, that neither in the immédiate context nor anywhere in the char- 
ter or in the agreement of suretyship, is there any agreement that 
the sum of |75,0(K) should be paid for the failure to return the yacht 
at the end of the charter period. That clause in the charter, on the 
contrary, stands in immédiate connection with, and seems to be the 
inducement to, the further clause by which the hirer agrées to "pro- 
cure security or guaranty to the owner in the sum of |75,000 against 
any and ail loss and damage which may occur to said beat or its 
belongings which may be sustained by the owner by reason of such 
loss or damage and by reason of the breach of any of the terms or 
conditions of this contract." One very important part of the con- 
tract and its obligations was the payment of the charter hire of f 10,- 
000 ; and the security required to be given by the terms of the char- 
ter and by the agreement of suretyship, which was in fact given and 
delivered at the same time the charter was signed, includes, there- 
fore, the payment of the charter hire as well as the performance of 
the many other obligations contained in the charter. The charter 
hire of |10,000, as the évidence shows, was paid by the Sun's check, 
which was dated on May 14th, the same date as the charter, but paid, 
according to the évidence, on May 16th. So much of its obligation 
of 175,000 has, therefore, been discharged by the Sun; and the ex- 
press provision of the second instrument, called the "agreement of 
suretyship," is that "in no case shall the liability of the Sun exceed 
the sum of |75,00fl." Even if the two agreements be regarded as 
virtually one, as it would seem they must be, still this latter clause 
must control the gênerai expressions preceding ; and this leaves, af ter 
the Sun's payment of |10,O00 for the charter hire, but |65,000 prin- 
cipal as the limit of any further obligation on its part. 

Looking at the différent clauses of the agreement and the circum- 
stances, I tiink the libelant is entitled to a judgment for the above 
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sum with interest from October Ist, and that this construction alone 
can reasonably give effect to the apparent intention of the parties. 
Some effect mustbe given to the clause declaring that |75,000 sliall 
be considered and talîen as the value of the yacht. This means, I 
think, the value at the beginning of the charter period. Considering 
that the yacht was to be used continuously in cruising in belligerent 
waters, the spécial risks incident to such navigation, the actual dé- 
préciation of the yacht even though any accidentai damages from 
such navigation were reasonably well repaired, as well as the or- 
dinary dépréciation from reasonable wear and use, which the cliarter 
recognizes and contemplâtes, and considering further that the char- 
ter period tenninated at about the close of the ordinary yachting 
season, when opportunities for letting or rechartering would be much 
diminished, — there can be no doubt that the value of the yacht at the 
close of the charter period must hâve become, and must hâve been ex- 
pected to become, very considerably less than at the beginning; while 
the large amount of the charter hire — $10,000 — a considérable propor- 
tion of the whole value of the, yacht at the date of the charter, shows 
that the intention was to compensate the owner fuUy for ail such 
risk and dépréciation. Taking, therefore, the value flxed, namely, 
175,000, as the agreed value of the yacht at the beginning of the 
charter on the one hand, and the express limitation that in no event 
shpuld the lia.bility of the défendant exceed $75,000 on the other 
hand, of whiçh, the |10,000 charter hire was a part, and has been 
paid by the défendant, the payment of the remaining $65,000 with 
interest froii! ' e termination of the charter period should be re- 
garded as me ag the intention of the parties. 

Auy différent construction, it seems to me, would manifestly con- 
tradict the presumed intention. Suppose the vessel had been lost at 
the end of the ârst week of the charter period; is it possible to sup- 
pose either that the libelant expected to receive, or that the défend- 
ant expected tp pay $75,000 besides the $10,000 already paid and re- 
ceived, making $85,000 in ail? To me it seems manifestly not That 
would be $10,000 more than the entire value put upon the yacht; and 
it may certainly be assumed that the libelant in flxing the estimated 
value at the beginning of the charter, made it sufflciently high to 
afiford him perfect indemnity. And so if the yacht had beep lost be- 
fore the charter hire was paid-^and it often happens that the pay- 
ment of charter hire agreed to be paid at the exécution of the char- 
ter, is more or less postpojaed-^it seems clear that the Sun could not 
hâve been required to pay more than $75,000 in ail;; and the fact 
that tbe charter hire was paid by the Sun, and the yacli,t loat later, 
çannot increase the extent of the Sun's liability. The further fact 
that the yacht wa,s insured by the défendant in the sum of $60,000, 
though not binding upon the libelant, because not an actto which 
he was privy, is at least to some extent indicative of the proximate 
liability for the yaQht herself, as understood by the défendant, though 
not, of course cpnclusive. Had the intention of the parties been that 
the sum of $75,000 should be paid to the libelant for failure to return 
the yacht at the close of the charter period, it seems to me that some 
more direct language indicative of that purpose would" hâve been 
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used in tlie charter. The entire absence of any direct expression of 
that kînd, and the absence of any provision requiring the défendant 
to insure the vessel or lieep her insured in any spécifie sum, are op- 
posed, as it seems to me, to the présent contention of the libelant in 
this regard; v.'hile the spécifie provision that the entire liability of 
the défendant should net exceed $75,000 (including the payment of 
the charter hire, which the défendant has already paid) indicates the 
remaining sum of |65,0O0 with interest as the amount required to be 
paid upon the total loss of the yacht. 

The valuation clause in marine policies of Insurance is not anal- 
ogous, I think, to this charter. In such policies that clause has réf- 
érence to a single object, namely, the rights of the parties upon a 
loss by sea péril. In this charter its object was to détermine also 
the amount of security, which was designed to cover and does cover 
a multitude of particulars, as well as the important obligation to pa^ 
the charter hire. 

Decree accordingly for |65,000 with interest as above and costs 



NEALT^ et al. v. UNION MARINE INS. CO., Limited. 

(District Court, S. D. New York. May 16, 1899.) 

Marine Insurance— Construction of Poi.ict— Mastbr's Draft. 

An open policy of marine insurauce provided for insurance from time to 
time "on advances and for disbursements, secured by master's draft, pledg- 
jng vessel and freiglit." A certificate was issued thereunder, covering ad- 
vances by the insured on a master's draft, which did not itself pledge the 
vessel or freiglit, but, when negotiated by the insured, the managing owner 
of the vessel gave a writing, which was attached to the draft, making It 
payable from first freights received at port of destination, and pledging 
vessel, owners, and freight for such payment. Hdd, that such draft was 
within the terms of the policy, the pledge made being within the authority 
of the managing owner. 

This was a suit in admiralty on a policy of marine insurance. 

Robinson, Biddle & Ward, for libelants, 
Poley, Wray & Taylor, for respondents. 

BEOWlS", District Judge. The above libel is filed to recover under 
an open jwlicy of marine insurance issued to Peter Wright & Son 
in 1894, and the certificate issued by the défendant on January 17, 
1898, certifying insurance in |1,950 "on advances against captain's 
draft (cargo white pine deals) valued at and from Halifax to Tralee^' 
(Ireland). 

The original policy of 1S94 provided for insurance from time to 
time, — 

"On advances and or (for) disbursements secured by master's draft, 
pledging vessel and freight," etc. 

It is admitted that what was intended to be insured in this case 
was only advances on master's draft secured by a pledge of freights. 

On the day prior to the certificate of January 17th, the libelunts 
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doing business under tlie name of Peter Wright & Son had been ap- 
plied to by F. A. D. Hancock, the managing owner of the bark Sophia, 
to negotiate a draft drawn by her master, dated Halifax January 
12th, for £390, payable to Hancock's order three days after sigbt on 
àccount of the necessary disbursements of the bark at Halifax. The 
libelants objected to the form of the draft as irregular, but on the 
following day agreed to cash it, provided that Hancock, the man- 
aging owner, would make it payable eut of the freights collected at 
the port of destination, with a pledge of the vessel and freight there- 
for. This was agreed to by Hancock, After this agreement, appli- 
cation was made to the défendant for the certiflcate above men- 
tioned, and it was issued on the same day. On the following day 
an agreement in the form of a letter signed by Hancock, as managing 
owner of the bark, addressed to Peter Wright & Son, was attached 
to the draft, and after describing the draft, stated: 

"I hereby advise having instructed Captain Pedersen to pay this draft out 
of the flrst freight moneys collected at the port of Tralee, and within ten days 
after arrivai of the vessel at sald port, and herehy pledge the vessel, owners 
and freight in the above sum, in accordance with the customs for settlement of 
such obligations." 

There is no doubt of the power of the managing owner to direct 
this draft to be paid out of the flrst moneys collected at the port 
of destination and to pledge vessel, owners and freight for the ap- 
plication of the freights to such payment, and that is the efifect of 
this letter. When attached to the draft, which was indorsed by 
Hancock to the libelants, the letter became in substance a part of the 
draft; it was so intended and so understood, and it should be so 
construed. As between the immédiate parties it, therefore, con- 
verted the draft into an instrument in the nature of bottomry (The 
Lykus, 36 Fed. 919, 931; The Sophie Wilhelmine, 7 C. C. A, 569, 58 
Fed, 890), making it payable out of the flrst freight moneys collected 
at the port of arrivai within 10 days thereaf ter, and pledged the ves- 
sel, owners and freight to the use of the freights for that purpose; 
this was ail that the conditions of the policy required, Such being 
the nature of the transaction, as between Hancock and the libelants, 
it was in substance covered by the defendant's policy, and the certifl- 
cate issued under it. In its original form, the draft undoubtedly was 
not a draft pledging "vessel and freight," as the policy required; but 
with the letter attached and forming a part of it, it did so. The de- 
fendant was in no way misled by the form of the transaction as a 
whole. Its agents did not indeed see the original draft, nor the 
letter attached to it; nor was there any request or désire to see 
either. Ail that was necessary for the defendant's protection was, 
that the draft which it insured, should in fact hâve the security of the 
vessel and freight, as the policy required; and this it had. 

The objection that the certiflcate was issued on the 17th, whereas 
the advance upon the draft was not actually made, nor the letter 
actually executed, until the ISth, is, I think, imm^terial. The bar- 
gain between Hancock and the libelants was made on the 17th; the 
insurance recited the purchase of the draft, as had already been 
agreed upon; and the purchase was fuUy consummated on the fol- 
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lowing day by the exécution of the letter and the payment of the 
money. 

I think the draft, with the letter attached, was witMn the policy, 
and that the défendant is bound by its certiflcate issued, and liable 
for any loss by sea périls thereunder. 



UREN V. HAGAR et al. 

(District Court, E. D. Pennsylvania. July 13, 1899.) 

No. 37. 

1. Shipping— Construction op Charter Party— Provision for Qcick De- 

LIVERY. 

A provision of a charter for quiclc dellvery on board sliouJd be glven a 
reasonable interprétation witli référence to the character of the cargo, as 
well as its destination and the manner of stowage required, in order to 
facilitate its discharge. A requirement that the cargo shall be delivered 
as fast as the ship can reçoive it, does not render the charterer liable for 
demurrage, because ail her hatches are not used at the same time, where 
the size and weight of the pacliages and the f acilities of the wharf are such 
as to render such use inconvénient, i 

2. Same— Time for Loading— Exclusion op Holidays. 

ïhe Pennsylvania statute relating to holidays (Act 1893; P. L. 188) 
does not make them obligatory, and, where it is not shown that the steve- 
dore or men engaged in loading a vessel refused to worli on holidays, such 
days are not to be excluded in Computing demurrage. 

This was a suit in admiralty by the master of the steamship Gote- 
hele for demurrage. 

Convers & Kirlin, for libelant. 

Horace L. Cheyney and John F. Lewis, for respondents. 

McPHEESON, District Judge. This is an action for demurrage, 
and présents the single question, for how many days should the rate 
flxed by the charter be allowed? The respondent admits liability for 
12 days, while tlie libelant's claim is for 25 days. The facts are 
briefiy thèse: By the charter the respondent undertook to furnish 
cargo to the steamer as fast as the ship could receive it, the cargo 
to consist of lawful merchandise, including locomotives and tenders, 
under and upon the deck. The voyage was to be from Thiladelphia 
to Alexandria, in Egypt, and to Novorossick and to Mariupol, in 
Eussia. The ship was ready to be loaded on the 29th of March, but 
loading was not completed until the lOth of May. The cargo con- 
sisted of brick, structural iron, and locomotives; by far the larger 
part being the bulky and heavy packages containing the boilers, ten- 
ders, and other parts of the locomotives. It is not necessary to détail 
the évidence. It is clear that the respondent furnished a compétent 
stevedore to load the cargo, and that the work of transferring the 
cargo from the wharf to the ship proceeded with as much speed as 

1 For construction of provision in charter party for "quick dispatch," etc., see 
section 2 (e) of note to Eandall v. Sprague, 21 G. C. A. 342, and see, also, on 
the same subject, note to Harrison v. Smith, 14 0. O. A. 657. 
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TTàs possible nnder th.e circumstances. The delay, as It seems to 
me, was due to th.e fact that the respondent did net bring the cargo 
to the wharf with sufficient promptness. It is at this point, I think, 
that hé failed in duty. I do net agrée with the libelant's position, 
that the clause already referred to in the charter required the re- 
spondent to deliver cargo so that the ship oould use ail her hatche» 
«t the same time. A clause for quick delivery should hâve the same 
reasonable interprétation that is given to other clauses of the con- 
tract. If a cargo should be of such a description, that the size or 
weight of the packages would maie it yery inconvénient to use ail 
the hatches at once, I think such use could not be insisted upon. So, 
if the facilities at the wharf should be such that only two or three 
hatches could be used at a time, the respondent could not be held 
liable for failure to use the fourth. It seems to me, also, that the 
destination of the cargo is another fact that might properly be con- 
sidered. In stowing cargo, its destination is to be considered, 
in order that discharging may take place expeditiously and eco- 
nomically; and it is easy to see that the work of stowing might 
interfère with the use of some of the hatches. 

In considering for how many days demurrage should be allowed, 
the respondent urges that half holidays should be excluded, and the 
fuU holiday of Good Friday. The Pennsylvania statute with regard 
to holidays has thèse provisions : Section 1 provides that the holi- 
days and half holidays designated by the act "shall be considered as 
public holidays and half holidays for ail purposes whatsoever as re- 
gards the transaction of business"; while section 4 provides that 
"ail thé days and half days herein designated as légal holidays shall 
be regarded as secular or business days for ail other purposes than 
those mentioned in this act." Act 1893 (P. L. 188). Whatever may 
be the effect of thèse Sections taken together, it is clear that the stat- 
ute does not make holidays obligatory. One may work or rest on 
a holiday, as he sees fit. Oustom détermines largely the degree of 
observance, and customs differ in différent communities. There is 
no testimony to show that the laborers declined to work upon Satur- 
day afternoon, or upon Good Friday, for the reason that thèse were 
holidays, or that the stevedore refused to hâve work done upon those 
days for a similar reason. The question, therefore, suggested by the 
respondent concerning the effect of the statute, does not arise. 

It is somewhat difflcult to détermine what allowance should be 
made. The truth evidently lies somewhere between the respective 
claims of the parties, but it is not easy to find it. There is room for 
a fair différence of estimate, and I cannot feel sure that my estimate 
is entirely correct; but it is the resuit of the best considération that 
I hâve been able to give to the subject. My conclusion is that the 
Iibela*nt is entitled to an allowance of 20 days. A deeree may be 
drawn in accordance with this opinion, adding interest and carrying 
eosts. 
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SLOVER V. THE ERIB R. B. CAR FLOAT NO. 4. 

(Circuit Court of Appeals, Second Circuit. April 24, 1899.) 

No. 124. 

Collision— Car Ploat— Duty to Carry Sparb Links. 

Where a car float was equipped witli mooring Unes adéquate to reslst 
tlie effect of wind and rougli weather, the failure to hâve spare Unes suf- 
ficient to witlistand both ttie force of the wind and the impact of a steam- 
er that drifted against her was not a négligent omission on the part of 
the float, rendering her liable for damages done while adrift. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by Charles Slover against the Erie Eailroad Car 
Float No. 4 to recover damages done to libelant's canal boat by the 
float while she was adrift. The tug 0. P. Eaymond was subsequently 
made a défendant, upon the claimant's pétition, which alleged that 
she was the one in fault. The pétition was dismissed as against the 
tug, and a decree was entered against the float. 89 Fed. 877. Fi-om 
the part of the decree which found the float in fault, an appeal was 
taken. I-eversed. 

Geo. B. Adams, for appellant. 
Peter S. Carter, for appellee. 

Before WAULICE, LACOSIBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. On the morning of April 3, 1895, the 
Erie Eailroad Company's car float No. 4, loaded with cars, was towed 
from Jersey City to the Erie Basin, and was placed across the end 
of Eichards Street Pier, where it reached beyond the sides of the 
wharf at each end. The wind was blowing hard from the northwest, 
and the float was made fast by a Une at the stem, and also at the 
bow. Each Une was of 5^ inches, was new and strong, and was se- 
curely fastened, — one by three turns, and the other by two turns. In 
about 2| hours the large steamship Cacique came into the basin under 
her own steam, and assisted by three tugs, of which the C. P. Eaymond 
was one. The pilot of the Cacique caused her to approach the float 
so as to ask her to move to the southward, and not to overlap the 
side of the pier where the steamship was to moor. The district judge 
found that the eteamship probably drifted "against the car float, so 
that with the added force of the contact of the steamship, and her 
pressure against the side of the float while subject to the northwest 
wind, which was nearly astern, the mooring line by which the float 
was moored to the wharf gave way, so that the float, after the steam- 
ship had backed out for the purpose of going to the northerly side 
of the wharf, swung outward, and subsequently parted her forward 
line, so as to be completely adrift." Before she parted this line she 
swung against a vessel moored on the southerly side of the wharf, 
a.nd, when she was entirely adrift, she drifted into and damaged the 
libelant's canal boat. Corner Stone, which was laid up in the Erie 
Basin for the winter. The libel was brought to recover for that 
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damage, and the C. P. Eaymond was subsequently made a défend- 
ant, upon the claimant's pétition, which alleged that she was the 
one in fault. The district judge relieved her from that charge, for, 
if there was négligence, it was that of the steamship ; and the pétition 
against the tug was dismissed, and decree was entered against the 
float. From the part of the decree which found the float in fault, 
this appeal was taken. The facts are now undisputed, and the only 
question is as to the proper inference from the facts as found. 
The district judge said: 

"I do not flnd that any blâme Is to be attached to her for mooring wliere 
she did, or in respect to the lines by which she was made fast. Both lines 
were in good order, and of the usual strength, and her brealcing away is 
naturally accounted for by the contact and pressure of the steamship in a very 
high wind." 

After eaying that after one line brobe she was held by the other 
line, and remained in that position for some little time, and that no 
other line was on board the boat, by which the floatmen could hâve 
added to her security, he placed her liability upon the absence of a 
spare line, as follows: 

"It Is urged that the laclc of any spare Une for such a purpose was a failnre 
in the reasonaWe equipment of the float for emergencies, such as to make 
the float llable for subsequently brealcing away, and that there was abundant 
time and opportunity to hâve Increased her fastenlng by added lines, had any 
such Unes been aboard, and that this would hâve prevented the subséquent 
damage. After considération, I feel constrained to sustain this contention, 
in View of the constant emergencies arislng in navigation, and the ordinary 
practice, from time immémorial, to hâve spare lines on board to meet them, 
The mère fact that similar floats hâve not been in the habit of carrying any 
spare lines cannot be admitted as a défense, or as dispensing with the re- 
qulrements of reasonable prudence so long understood and reeognized in navi- 
gation." 

The float left Jersey City with lines adéquate to resist the effect 
of the wind and the rough weather, but inadéquate to withstand both 
the force of the wind and the impact of the steamer which was per- 
mitted to strike her. The conduct of the steamer wae not to be 
expected, and it does not seem that the absence of provision against 
such a calamity was a négligent omission on the part of the float. 
It would be improvident not to provide extra ropes upon a vessel 
which is about to départ upon a voyage, but the testimony is that 
the float, which was to move about the harbor for three or four days, 
was fumished with the equipments ordinarily provided upon a float 
of her size. The injury to her ropes came from a cause which was 
unusual, and outside of the périls which prudence could be expected 
to anticipate. We are of opinion that the injury to the Corner Stone 
was not one which can be said to hâve been occasioned by the nég- 
ligence of the float. The portion of the decree of the district court 
which was appealed from is reversed, with costs, and the case is 
remanded to that court, with instructions to dismiss the libel, with 
costs. 



TOLEDO, ST. L. & K. C. R. CO. V. CONTINENTAL TRUST CO. 497 

TOLBDO, ST. L. & K. C. R. CO. et al. v. CONTINENTAL TRUST CO. et aï. 

HAMLIN et al. v. SAMB. 

ROSE V. SAMB. 

(Circuit Court of Appeals, Sixtli Circuit. July 5, 1899.) 

Nos. 640, 641, 673. 

1. JURISDICTION OF FEDERAL COUBTS— FORECLOBURE OF RaILROAD MORTQAGE 

— Possession op Receiver. 

Where a fédéral court, by Its receiver, bas possession of ail tlie property 
of a railroad company for the purpose of administering It as tlie property 
of an msolvent corporation in a suit brought by gênerai credltors, such 
possession draws to tbat court, as auxiliary, ail suits and proceedings witb 
respect to the property, and it bas jurisdlctlon of proceedings to foreclose 
a mortgage wltbout r^ard to the cltlzenship of the parties, wbether such 
proceedings are by cross blll or Intervening pétition in tbe pendlng suit, 
or by an original blU.i 

2. Samb— Bill Anoillary to Creditors' Suit — Procédure. 

The fact that a fédéral court acqulres jurlsdiction of a suit to foreclose 
a railroad mortgage, by reason of its being ancillary to a pendlng credltors' 
suit, in which the court has, through Its receiver, taken possession of the 
mortgaged property, does not rnake the two suits one, though, for con- 
venience In hearing, they are Consolidated, nor does it affect the rules gov- 
erning parties. Issues, or pleading in the foreclosure suit, and, vrhere the 
mortgage constltutes the flrst lien on the property, it is not necessary that 
a deeree of foreclosure should awalt the establlshing and adjustment of ail 
claims filed in the credltors' suit. 

3. Equity— Consolidation of Suits. 

Rev. St. § 921, authorlzlng consolidation of suits, applles as well to suits 
in equity as at law, and the consolidation of tvsro suits in equity is within 
the Sound discrétion of the court, but suits Consolidated remain separate 
as to parties, pleadings, and decrees, unless otherwise dlrected. 

4. EsTOPPEL — Creditors of De Facto Corporation— Denial of Corpobate 

Existence. 

Credltors of a de facto corporation, who dealt vclth It as a corporation, 
are estopped to deny Its corporate existence for the purpose of defeating 
a mortgage which it executed in such capacity. 

5. Railroad Companies— Consolidation— De Facto Corporations. 

AVhere the statutes of a state authorize the consolidation of railroad 
companies of the state wlth those of other states under certain conditions 
or eircumstances, a consolidation of such companies créâtes a de facto cor- 
poration, even though the constituent companies dld not possess the 
qualifications requlred by the statute to render the Consolidated corupany 
a corporation de jure, and its corporate existence can only be questioned 
on that ground by the state. 
*. Same — Consolidation under Illinois Statutb. 

Under the statute of Illinois (3 Starr & C Ann. St. p. 3241), provldlng 
that "vphenever any railroad which is situated partly in this state and 
partly in one or more other states, and beretofore owned by a corporation 
formed by consolidation of railroad corporations of this and other states," 
has been sold under a decree of a court, and "purehased as an entirety," 
and Is held by corporations of the différent states in which It is situated, 
the Illinois corporation owning the portion within that state may consoll- 
date wlth the others, it Is no objection to the legallty of such consolidation 
that the original Consolidated company which operated the road before 
its sale, as to a short section of it, held only the équitable tltle, the légal 

1 As to mortgage foreclosures lu fédéral courts generally, see note to Seattle 
L. S. & W. Ry. Co. V. Union Trust Co., 24 C. C A. 523. 

95 F.— 32 
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title being in a local company, practically ail of whose stock was owned 
by the Consolidated company, nor can it be held that the road was not 
"purehased as an entirety," within the meaning of the statute, because 
it was sold In two divisions, being covered by separate mortgages. where 
both divisions were sold on the same day to the same purchaser, and were 
conveyed by one deed. 

7. Same— CoHsoi-iDATioîr uuder Ohio Stattjte. 

Under Bev. St. Ohio, § 3380, which permits the consolidation of an Ohio 
raiiroad company with a company of "an adjoining state," where the roads 
of the two companies will form a continuons Une, the legality of a con- 
solidation between an Ohio and an Indlana company is not affected by the 
tact that an Illinois company is also included as a constituent member 
of the Consolidated company, where the roads owned by the three companies 
form a continuons line. 

8. Same — Validity of Bonds — Pkicb Rkcbived When Issded in Patment 

i"OB Propertt. 

In ascertaining the priée for which bonds of a raiiroad company were 
sold, for the purpose of determining their validity under a statute prohili- 
iting their sale for less than 75 per cent, of their par value, but which 
iixed no minimum limit on the sale of stock, where the bonds were not 
sold for cash, but an ainount of both bonds and stock were issued to a 
contractor in considération of his agreement to purchase a raiiroad at f ore- 
closure sale, tb pay ofC liens thereon, to reeonstruct it, changing it from 
a narrow-gauge to a standard-gauge road, and to equip it with roUing 
stock (In eéect as the purchase price of a reconstructed and newly-equipped 
road), it is not necessary that the value of the considération received by 
the company should be equally dlstributed bétween both bonds and stock, 
according to the amount of each issued to the contractor, but the stock 
may properly be computed in the payment a,t its market value; nor is the 
Value of what was actually done by the contractor the measure of the 
considération received by the company for the bonds, but the value of 
what he undertook by his oontract to do. - 

9. Same — Right of Subséquent Creditors to Attack Validity of Bonds. 

Where a fuU settlement has been made between a raiiroad company and 
a contractor, to whom the company issued bonds in payment for work, 
which settlement was acqulesûed in by ail parties in interêst, subséquent 
creditors of the company cannot attack the validity of the- bonds on the 
ground of fraud on the part of the eonitractor or a failure to properly per- 
forai the contract. 

10. Same — Purchase of Bonds bt Dirbctor from Contractor— Ohio Stat- 

ute. 

Rev. St. Ohio, § 3813, providing fhat ail stock, bonds, or securities of a 
raiiroad company purehased of the company by a director thereof, either 
directly or indirectly, for lesfe than their par value, shall be "nuU and void," 
applieS Only to original sales made by the company, and the acquiring of 
an interêst in bonds by a director through a contractor to whom the com- 
pany had cOntracted to deliver them lù'paymeiit for work, after they had 
been issued by the company, and deposited with trustées to be delivered 
to the contractor as the work progressed, either by direct purchase, or by 
a secret àgrèement, made after such issuance and deposit, for a share of the 
profits of the contract, does not invalidate such bonds. 

11. Same— VEBBAt Option Given BoiïbHotbBRs of Old Company. 

Nor are they void linder the statute by reason of a verbal option glven 
certain directors by the contractor to purchase bonds from him for less 
than par, after they were earned under his contract, in considération of 
their consent, as bondholders of a prlor company, to a certain plan of re- 
organization, which agreement was whoUy collatéral to his contract with 
the company. ' 

13. Same— Waivbb of Défense— Rights of Subséquent Creditors. 

Such statute is for the protection of the corporation, and does not make 
stock or bonds of a company sold to a director for less than par absolutely 
void, but voldable only, and subséquent creditors cannot attack the valid- 
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Ity of tonds on that ground, where it Is not questioned by tlie corporation, 
or Its stoekholders. 

13. Samb — Lien op Pkkferrkd Stockholdehs— Lâches. 

A provision in certiflcates of preferred stock issued by a railroad Com- 
pany, inaJdug sucli stock a lien on not only tlie net earniiigs, but on tiie 
property of ttie company, is not illégal, as against common stoekholders, 
in tlie absence of a statute or charter provision aflecting it; and, where 
snch certiflcates were issued and placed on the market with the knowledge 
and acquiescence of the then owner of ail the common stock, holders of 
common stock cannot af ter 10 years, and on final distribution of the prop- 
erty of the Company for the first time, raise tbe objection that such pro- 
vision vriLS not authorized by any action of the directors. 

14. Samb — De Facto Dissoldtion— Foreclosurb— Sale of Propbrty and 

Franchises — Distribdting Surplus. 

Where the entire property and franchise of a railroad company are sold 
in foreclosure proceedings, and cooveyed to the purchaser, such act puts 
an end to the capacity of the company to do the only business for which 
it was created, and may be treated as a de facto dissolution of the corpo- 
ration, for the purpose of a final administration of its assets; and such 
action is especially justified where there are preferred stoekholders havlng 
a prior right in the distribution of any surplus remaining after payment 
of the debts of the corporation, but who hâve no voice in its management, 
and, in such case, a pending creditors' suit against the company may be 
utilized by the court for the purpose of requiring ail creditors, on due notice 
by publication, to présent their claims, and, on their adjustment and 
payment, for màking distribution of any surplus in accordance with the 
rights of the stoekholders as established in the foreclosure suit. 

15. Appeal — Deorbe Refusikg Leave to Intbrvenb. 

No appeal lies from a decree refusing leave to intervene and become a 
party. 

Appeals from the Circuit Court of the United States for the North- 
ern District of OMo. 

The appeal in the principal case, styled as above, is an appeal by the railroad 
company, and varions intervening creditors of that company, from a decree 
foreclosing a first mortgage made by said railroad company to secure an issue 
of its bonds aggregating §9,000,000, and directing a sale of ail of its property 
and franchises, and dismissing various intervening pétitions filed by unsecured 
creditors of said mortgagor railroad company attacking the validity of its 
mortgage bonds upon varions grounds, and from a decree upon the cross bill 
of Charles Hamiin and others, givmg to holders of preferred stock issued by 
said railroad company a préférence over the common stock in the surplus of 
the property of said railroad company, after tbe payment of ail of the debts 
of the company. The appeal of Charles Hamiin and others is from so niuch 
of the decree of sale as charged the property of the railroad company with a 
lien for ail debts of the company which might at any time be established to 
the extent that the holders of such preferred shares might use the same in pay- 
ing any bid made by them as purchasers at the foreclosure sale of said prop- 
erty. The appeal of Dana A. Rose is from a decree striking an intervening 
pétition filed by him from the files. 

The Toledo, St. Louis & Kansas City Railroad Company is a Consolidated 
corporation of Ohio, Indiana, and Illinois. Its road extends from Toledo, in 
Ohio, to East St. Louis, in Illinois, and is 450 miles in length. This Consoli- 
dated company was organized June 19, 1886, by a consolidation of three con- 
stituent companies, corporations, respectively, of the states of Ohio, Indiana, 
and minois. In May, 1893, Stout and Purdy, citizens of New York, and judg- 
ment creditors of the said consohdated company, filed a creditors' bill In the 
circuit court of the United States for the Western division of the Northern 
district of Ohio against said railroad company, in behalf of themselves and 
other creditors. Like bllls were flled at the same time in Indiana and lUinois. 
Under thèse bllls, the same receiver was appointed in each jurisdiction, and 
the entire Une of railway was thereafter operated under the direction of the 
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circuit court for the Northern district of Ohio, that being tlie court of original 
and primary jurisdictlon. Other creditors were, by publication under order 
of the court, invited to corne In under that bill, and to flle their claims before 
the master, and many of them did so; among them being a committee repre- 
senting the holders of flrst mortgage bonds as a class. At the time of the 
flling of this creditors' blll, there had been no such default in payments of in- 
terest npon the mortgage debt as would authorize foreclosure. Such default 
did subsequently occur, and thereupon the trustées under the flrst and only 
mortgage flled a bill In the same circuit court for the foreclosure of that mort- 
gage. Thèse trustées were the Continental Trust Company, a corporation of 
the State of New York, and John M. Butler, a citizen of the state of Indiana. 
The défendants under this foreclosure bUl were the railrpad company, the 
recelver appointed under the creditors' bill of Stout and Purdy, and certain 
judgment creditors of the railroad company. This blll was filed by leave of the 
court, and the recelver under the creditors' bill was made receiver under the 
foreclosure bill. At the same time an order was made consolidating the cred- 
itors' suit with this foreclosure proceeding, and directing that the consoUdated 
cause should talie the title of the foreclosure proceeding, and that the receiver- 
ship under the creditors' blll should be extended to the said foreclosure suit. 
Answers were flled to this foreclosure suit by the railroad company, and by 
the Judgment creditors made parties défendant thereto. The answer of the 
railroad company declined to admit that It was a validly Consolidated company, 
though It had acted as such; declined to admit the validity of the mortgage 
or of the bonds secured thereunder; denied default in Interest as well as in- 
solvency; and declined to admit the averments of the bill as to the bona flde 
character of the owners of the mortgage bonds. Some of the judgment cred- 
itors made défendants denied the legality of the consolidation under which 
the mortgagor company became a corporation; denied the power of the com- 
pany to malîe a mortgage or issue bonds; and denied that the présent holders 
of said bonds were bona flde holders for value; and asserted the priority of 
their judgments over the bonds. In the foreclosure suit certain creditors of 
the railroad company were permltted to intervene by pétition for the purpose 
of attacklng the validity of the bonds of the railroad company. This they did, 
by averring that ail of the bonds had been sold by the company at less than 75 
cents on the dollar, in contravention of section 3290, Rev. St. Ohio, and .olso 
that they had been purchased by directors at less than par, and were theref ore 
void, under section 3313, Id. Hamlin and others, representing a majorlty of 
the preferred stock of the company, were also admitted as défendants to the 
foreclosure suit, and allowed to answer and flle a cross bill. The history of the 
admission of thèse preferred stockholders as défendants, over the objection of 
the complainants in the foreclosure suit, Is fully stated in the opinion of this 
court, reported as Hamlin y. Trust Oo., 47 TJ, S. App. 422, 24 G. C. A. 271, and 
78 Fed. 664. The answer of the Hamlins, as représentatives of the class of 
preferred stockholders, denied the validity of the bonds, upon the ground that 
they had been fraudulently paid ont to one S. H. Kneeland, thé holder of the 
entire common stock of the company, upon a contract with him under whlch 
he was obligated to couvert the original narrow-gauge railroad into a flrst- 
class standard-gauge railroad, with full equlpment of engines and rolllng stock, 
and pay ofC ail liens prior to the mortgage, in considération of the bonds and 
common stock of the Consolidated company. It was averred that Kneeland 
had not performed his contract in respect to the reconstruction and re-equip- 
ment of the railroad, and had not paid off some $700,000 of liens which he was 
bound to diseharge, but that through fraud he had procured the Issuance to him 
of the entire issue of bonds, aggregating $9,000,000, and of the entire common 
stock of $11,250,000, and $1,000,000 In preferred stock, and that the value of 
things done in the performance of his contract did not exceed $5,000,000, and 
that he had therefore received the bonds for about one-third of their par value, 
in violation of the laws of Ohio, Indiana, and Illinois. It was also averred 
that the bonds had been taken by their présent holders subject to ail défenses, 
and with full knowledge and notice of the faets which made them Invalid. 
By Hamlin's cross bill, it was sought to hâve an account taken with Knee- 
land, and the amount received for the bonds ascertalned, and the holders of 
such bonds limited to a recovery of the value received by the company. A lien 
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second only to the valid bonds was asserted in behalf of the said preferred 
shares of stock. The lien claimed in betialf of tlie preferred stockliolders 
arises under the terms set forth in the certifieates issued to holders of such 
stock, wbich were in the form following: 

"Toledo, St Louis & Kansas City Railroad Company. 

"No. — . Preferred Capital Stock. 10 Shares. 

"This is to certify that James M. Quigley or bearer is entitled to ten shares, of 
onehundred dollars each,of the preferred nonvoting capital stock of the ïoledo, 
St. Louis & Kansas City Railroad Company. ïhis constitutes a lien upon the 
property and net earnings of the company next after the company's existing 
flrst mortgage. It does not entitle the holder to vote thereon. After the first 
day of January, 1888, it is entitled to and carries interest at the rate of 4 
per cent, per annum, payable semiannually, represented by interest coupons 
attached to this certificate. Such interest is only payable out of the net earn- 
ings of the Company after the payment of interest upon its existing flrst mort- 
gage bonds, and the cost of maintenance and opération. A statement showing 
the business of the company for the half of its fiscal year next preceding shall be 
exhibited at the office of the company in New York, to tlie holder of this 
certificate, at the maturity of each interest coupon, and the net earnings appli- 
cable to such interest shall be reckoned for such period. Such interest is 
not to aeeumulate as a charge, and the coupons representing unearned inter- 
est must be surrendered and canceled on the payment, in whole or in part, of 
a subsequently maturing coupon. At any time after the first day of January, 
1888, this certificate may be converted into the comnion capital stock of the com- 
pany. If not converted then, to become a preferred 4 per cent, noncumulative 
stock. The company will create no mortgage of its main Une other than its flrst 
mortgage, nor of any part thereof, except expressly subject to the prior lien of 
this certificate, without the cousent of the holders of at least two-thirds of this 
stock présent at a meeting, of which reasonabîe personal notice must be given to 
each registered stockholder, and by publication for at least three successive 
weeks in two leading daily papers, newspapers published in the cities of New 
York and Boston. One-third of the entire issue of this stock, présent in person 
or by proxy, shall eonstitute a quorum. Nor will the company increase the issue 
of thèse certifieates of stocli without consent obtained as above. Thèse cer- 
tifieates of stock shall be transférable by delivery or by transfer on the books 
of the company in the city of New Y'ork, after a registration of ownership 
certified thereon by the transfer agerit of the company. 
"Countersigned: 

"American Loan & Trust Company, , Président. 

"By . , Secretary. 

"New York, June 19, 1886. 

"Sliares, $100 Each. 
"The Toledo, St. Louis & Kansas City Railroad Company will pay to bearer, 
on the first day of January. 1808, upon the surrender of this warrant at its 
office or agency in the city of New York, any amount that may be due hereon. 
under the conditions set forth in the certificate of stock to which this is at- 
tached, not exceeding the sum of twenty dollars. 

"Coupon No. 20. No. — . 

"Isaac White, Secretary." 

The Continental Trust Company answered this Hamlin cross bill, and denied 
ail the averments bearing upon the validity of the bonds. This cross bill was 
flled in behalf of ail holders of preferred stock who might elect to corne in as 
co-complainants, and, by direction of the court, advertisement was made by 
the master requiring aU holders of preferred stock, who desired to become co- 
complainants with the Hamlins, to do so within a stated time. 

One Dana A. Rose, claiming to be a holder of such shares, not content to 
become a co-complainant with the Hamlins, flled a separate intervening péti- 
tion, in which he not only attacked the validity of the bonds issued by the 
railroad company, but the validity of the clause in the preferred stock certifi- 
eates providing that such stock should,be a lien upon the property of the rail- 
road company next afier the first mortgage. This, having been flled without 
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leave, was strlcken from the files, and several motions' iatended to make Issues 
npon the ayerments of his pleadiiig were denied. ïhis refusai ofthe court 
to admit him as a défendant; with the right to flle a separate cïoss bill in 
behalf of himself and such other holders of preferred sharës as might elect to 
coine in under his pleadlng, is the occasion for a separate appeal by said Rose. 
Under the creditors' bill of Stout and Purdy, issues îs to the validity of the 
bonds were presented by the answér 5 or intervening pétition of the same cred- 
itors who hàd answered the foreclosure bill. Thèse pétitions or answer 5 
attacked the validity of ail the bonds upon the ground that they had been 
sold for less than 75 per cent, of their par value, in violation of a statute of 
the State of Ohio, and also attacked the validity of about one-half the bonds 
upon the ground that they had been sold tô a director of the railroad eompany 
for less than par, In violation of section 3313, Rev. St. Ohio. Another issue 
vpas made between the railroad conapany and the holders of preferred stock, 
upon the ground tliat the clause in the certiflcates issued making said preferred 
stock a lien upon the property of the eompany had been inserted through f raud, 
and vcithout the authority of the railroad eompany. Still another issue v^as 
tendered by one of the intervening pétitions filed in the foreclosure suit by a 
gênerai Créditer of the railroad eompany, namely, whether or not the Toledo, 
St. Louis & Kansas Gity Eailroad Company was a corporation de jure or de 
facto. This âttack is based upon the averment that there vcas no law under 
which the constituent companies could become a Consolidated corporation. An 
order was made requiring the master in the creditors' suit to make publica- 
tion requiring ail creditors withiri a given time to flle their claims, and giving 
notice as to the time and place when and where a hearing upon ail claims 
would be had, and fixing a time withln which objections to such claims might 
be filed. Under this order, a large number of claims were filed, inclUdlng the 
claim of the mortgage bondholders. ITnsecured creditors filed, in opposition 
to the allowance of the bonds, objections golng to the existence of the mort- 
gagor corporation, the validity of the mortgage, and the validity of the bonds. 
After the issues had been thus màde up, motions were filed by the appellants 
as foUows: (1) To dismiss thé foreclosure bill for wânt of jurisdictlon, on the 
ground that the necessary diversity of cîtizenship did not exist, as shown by 
the face of the bill; (2) to set aside the order consolidating the creditors' bill 
with the foreclosure suit. Thèse motions, together with others of like purport, 
were overruled.' 

Upon the issues thus raised a vast amount of évidence was flled, constituting 
now a printed record of 4,000 pages. Upon a final hearing, the circuit court 
in the foreclosure suit decreed as foUows: First. That the entire property 
of the railroad eompany was lawfully within the exclusive custody and pos- 
session of the circuit court under the creditors' bill of Stout and Purdy, and 
that this fact gave the court jurisdiction to entertain the subséquent foreclosure 
bill, notwithstanding the requisite diversity of citizenship did not exist to give 
the court jurisdiction upon that ground. Second. That the railroad eompany 
was, at least, a corpoi-ation de facto, and that its corporate character was not 
open to attack by either the corporation itself, or any stockholder, or any 
créditer who had dealt with it as such. Third. That the bonds were not sold 
for less than 75 per cent, of their par value, as charged. Fourth. That noue of 
the bonds had been sold at less than par by the railroad eompany to a director. 
Fifth. That the mortgage securing the bonds was valid, and the bonds un- 
affected by fraud. Sixth. That the holders of preferred stock were entitled 
to a préférence over the common stock in the distribution of the surplus of the 
railroad company's property, after payment of debts, and might become pur- 
chasers of the property at the sale ordered, using their shares to pay their 
bid, after paying into court in money a sufflcient amourit thereof to pay off 
the mortgage debt and ail other debts of the railroad eompany, established In 
this or the creditors' suit, and aU costs, etc., provided they should take the 
property subject to a lien to secure any other debts of the corporation which 
might be at any time established as a valid subsisting liability. Seventh. The 
property was ordered to be sold f«r the satisfaction of the mortgage debta, 
costs, preferential claims, and anj surplus over and above such secured debts 
to be paid into the registry of the court for distribution among the gênerai 
unsecured creditors who had or might establish their claims under the pending 
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creditors' suit. Eighth. In the creditors' suit the court entered a decree recit- 
ing the proceedings in the foreclosure suit, and awarding to the creditors, 
■whose claims had been or might thereafter be established, any surplus arising 
from the sale in the foreclosure suit. 

Froin both of thèse decrees the railroad company and certain unsecured 
intervenlng creditors hâve appealed. ïhe Hamlins hâve appealed from so 
much of the decree in the foreclosure suit as requîtes them, if they hecome 
purchasers, and use their preferred stock in payment of any part of their bid, 
to take the property subject to the claims of creditors of the railroad company, 
to the extent they shall so use such preferred stock. The facts are more fuUy 
stated in the two opinions of Taft, circuit judge, reported in 82 Fed. 642, and 
X6 Ped. 929, both of which opinions are also niade a part of this record. Thèse 
opinions are referred to for a more detailed statement of the facts and Issues 
hère involved, so far as not in conflict with the facts as heretofore or hereafter 
.stated in the opinion of this court. 

John S. Miller, for Rose. 

Lawrence Maxwell, Jr., for Eailroad Co. 

J. D. Springer, for creditors. 

Henry Crawford and E. C. Henderson. for Trust Co. 

F. Speigelberg, for intervening and judgment creditors. 

J. Treadwell Richards, for the Hamlins. 

D. W. Sanders, for creditors. 

Before LUETON, Circuit Judge, and SEVEEENS and CLAEK, 
District Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of facts, delivered the opinion of the court. 

The principal questions arising upon the assignment of errors flled 
by the railroad company or the intervening gênerai creditors are 
thèse: (1) Did the court hâve jurisdiction to entertain the fore- 
closure suit? (2) If the court had jurisdiction, did it err in hear- 
ing and deciding the issues which were raised under the foreclosure 
suit without deciding ail of the issues raised in the creditors' suit? 
(3) Did the court err in holding that the railroad company was at 
least a corporation de facto, and in dismissing the intervening pé- 
tition of the Ehode Island Locomotive Works, based upon the in- 
sistence that the Consolidated company was not a corporation de 
jure or de facto? (4) Did the circuit court err in holding that the 
bonds were not illégal under section 3290, Eev. St. Ohio? (5) Did 
the circuit court err in holding that the bonds were not void for vio- 
lation of section 3313, Eev. St. Ohio? (6) Did the court err in hold- 
ing that the preferred stockholders were entitled to a préférence in 
the distribution of the property of the corporation, after the pay- 
ment of debts, over the common stockholders? Thèse questions can 
be most conveniently discussed in the order in which they hâve been 
stated, and in connection with such further facts as hâve applica- 
tion to the particular question. 

1. As to the jurisdiction of the court to entertain the foreclosure 
bill : The foreclosure bill was not a suit between parties having the 
requisite diversity of citizenship to give a court of the United States 
jurisdiction upon that ground. The jurisdictional fact averred in 
the bill was the fact that the property covered bv the mortgage 
was within the actual custody and control of the court in whicà tiie 
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bill was flled, and was being operated under the order of the court 
hj a receiver, -whose custody was that of the court. The court's pos- 
session had been taken under a crédit ors' bill flled by Stout and 
Purdy, judgment creditors of the mortgagor railroad company, and 
was flled for the purpose of winding up the affaira of the company 
as an insolvent corporation, by marshaling liens, ascertaining debts, 
and bringing to sale the property of the company for distribution 
among ail creditors who should come in according to their respec- 
tive priority and right. That suit was, in every sensé of the term, 
an administrative suit, brought not only for the beneflt of Stout 
and Purdy, but of ail other creditors of said railroad company. The 
required diversity of citizenship existed, and justifled its being flled 
in a court of the United States. Under it the circuit court possessed 
full, complète, and exclusive jurisdiction and power to deal with 
the property of that company, and with ail interests in it and with 
ail controversies respecting it. Porter v. Sabin, 149 U. S. 473, 13 
Sup. et. 1008. The priority of the mortgage and the validity of the 
bonds were admitted on the face of the bill, and, although the ob- 
ject of the suit was to ascertain ail debts and marshal ail liens, the 
mortgagees were not made défendants. To hâve done so would hâve 
defeated the jurisdiction, by making défendants persons whose citi- 
zenship was identical with that of the complainants. In this situa- 
tion the mortgagees applied to the court for leave to file a bill to 
foreclose their mortgage. This exclusive custody and possession of 
the res by the court made the fact immaterial that some of the nec- 
essary défendants to the foreclosure suit were citizens of the same 
state of which one of the mortgagees was a citizen. The jurisdic- 
tional fact lies in the subject-matter of the litigation, which was a 
claim against property in custodia legis. It is true that the court 
might hâve permitted the mortgagees to become parties to the cred- 
itors' suit by pétition pro inter esse suo, and to hâve flled a cross 
bill for the foreclosure of their mortgage. In Morgan's L. & T. R. 
R. & S. S. Co. V. Texas Cent. Ry. Go., 137 U. S. 171-201, 11 Sup. Ct. 
61, a cross bill was flled by a mortgagee brought before the court as 
a défendant by supplemental pleading under a bill flled by a cred- 
itor claiming priority over the mortgage. The mortgagee answered, 
and flled a cross bill for the foreclosure of the mortgage, and this 
was done. The suprême court was urged to reverse the decree of 
foreclosure upon the ground that the pleading under which fore- 
closure was ordered was not a cross bill, pure and simple, and, treated 
as an original bill, it could not hâve been maintained, for want of 
requisite diversity of citizenship. This contention was overruled, and 
the jurisdiction maintained, the court saying: 

"And whether this biU will be regarded as a pure cross bill, as an original blH 
in the nature of a cross bill, or as an original bill, there Is no error calling for 
the disturbance of the decree, because the court proeeeded upon it in connec- 
tion with the other pleadings. The jurisdiction of the circuit court did not dé- 
pend upon the citizenship of the parties, but on the subject-matter of the liti- 
gation. The property was in the actual possession of that court, and this drew 
to it the right to décide upon the conflicting claims to its ultimate possession 
ànd control. Minnesota Co. v. St. Paul Co., 2 Wall. 609; Banli v. Calhoun, 
102 U. S. 256; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup, Ct. 27." 
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To the saine effect are the cases of Gumbel v. Pitkin, 124 U. S. 
131-156, 8 Sup. et. 379; Byers v. McAuley, 149 U. S. 608-618, 13 
Sup. et. 906; Rouse v. Letcher, 156 U. S. 48, 15 Sup. et. 266. 

The identical question arose in this court in the case of eompton 
V. Railroad eo., 31 U. S. App. 486, 522, 529, 15 C. C. A. 397, and 68 
Fed. 263, where an original foreclosure bill was flled, and jurisdic- 
tion maintained solely upon the ground that the property was within 
the possession of the court through a receiver appointed in another 
foreclosure case. That case has been approved and followed in Lum- 
lev V. Eailroad Co., 43 U. S. App. 476, 22 C. C. A. 60, and 76 Fed. 
66, and in Blake v. Coal Co., 47 U. S. App. 753, 28 C. C. A. 678, and 
84 Fed. 1014, where Judge Hammond, for the court, said, "Whether 
the auxiliary jurisdiction be marked by original bill, cross bill, or by 
intervening pétition, diversity of citizenshp is not necessary to its 
maintenance." 

2. Appellants contend that, if the foreclosure proceedings were in 
any sensé of a dépendent character, a single decree should hâve been 
entered, determining ail the rights, equities, and priorities of ail 
the creditors of the insolvent debtor, and that any creditor inter- 
vening in the creditors' suit was entitled to contest the claims of 
every other creditor coming into that suit, and that no proper decree 
could be entered until the amount and rank of every claim so filed 
had been determined, and ail objections to such claims had been de- 
termined, and that the foreclosure decree was therefore prématuré 
and erroneous. We quite concur in the view taken by the circuit 
court of the relation of the one suit to the other, and of the consé- 
quences of this sort of jurisdictional dependency. In justification 
of the order allowing the foreclosure suit to be filed as an inde- 
pendent bill, and directing consolidation of the creditors' suit with, 
and under the style of, the foreclosure suit, the circuit judge said: 

'It cannot be of importance that the bill was apparently filed as an inde- 
pendent bill. If, in tact, the only way of maintaining jurisdiction of it is as a 
dépendent bill, ancillary to the creditors' action, it is the duty of the court so to 
treat it, provided it appear, as it does, that it can be maintained as such. But 
care must be talien not to give too mucb effect to the dependence of one suit 
on the other for Jurisdictional purposes. Such dependence does not throw both 
suits into hotehpot, and dispense with the ordinary rules of pleading and 
praetice as to parties proper and necessary to each cause of action. Because 
the res acquired under the original bill gives ancillary jurisdiction to entertaln 
a dépendent bill seeliing relief in respect of the res, parties to the original bill 
are not tliereby made parties to the dépendent bill. The parties to the original 
bill hâve no more right to intervene in the dépendent cause than if the court had 
independent jurisdiction thereof. Hence the rule as to who may appear to a 
foreclosure bill and flle answers is the same hère as if the bill had in fact been 
an independent bill. In other words, the relation between the two suits is 
principal and ancillary only so far as that, without possession of the res in 
the former suit, the court would hâve no jurisdiction of the latter; but, having 
thus acquired and thus maintaining its jurisdiction in the second suit, the 
court proceeds in it without further regard to the pleading or course of the 
principal action." Continental Trust Co. v. Toledo, St. L. & K. G. E.. Co., 32 
C. C. A. 44, 87 Fed. 133. 

It was not error, therefore, to hear the foreclosure suit upon the 
issues properly made between those who were parties to that suit. 
Is'or was it necessary that the court should refuse a decree enforcing 
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the mortgage because the rank and amount of other claims filed in 
the creditors' suit had not been ascertained. The mortgage debt, if 
valid, was the prior lien; and we know of no principle which would 
require the court to refuse a decree of foreclosure because there were 
unsettled controversies between the mortgagor and unsecured cred- 
itors, or between the cOmpany and différent classes of stockholders. 
The very object in flling an original foreclosure suit was to aYoid 
the delay and complications incident to a gênerai administration suit. 
This object would be utterly defeated if the contention of appellants 
is to be sustaihed. The consolidation of the two suits was within 
the Sound discrétion of the court. Section 921, Eev. St. U. S., ap- 
plies as well to suits in equity as suits at law. Post. Fed. Prac. 
§ 371; Andrews v. Spear, 4 Dill. 472, Ped. Cas. No. 379; Wabash, 
St. L. & P. Ey. Co. V. Central Trust Co., 23 Ped. 513. Such consoli- 
dation is primarily but an expédient adopted for saving costs and 
delay. Each record is that of an independent suit, except in so far 
as the évidence in one is, by or-der of the court, treated as évidence 
in both. The consolidation does not change the rules of equity 
pleading, nor the rights df the parties, as those rights must still 
turn on the pleadings, proof s, and proceedings in their respective 
suits. The parties in one suit do not thereby become parties in the 
other, and a decree in one is not a decree in the other, unless so 
directed. It opérâtes as a ttiére carrying on together of two sepa- 
rate suits supposed to involve identical issues, and is intended to 
expedite the hearing and diminish the expense. Brevard v. Summar, 
2 Heisk. 97-105; Lofland v. Coward, 12 Heisk. 546. The practice 
séems to be one not well established in English courts of equity, 
and, tliough admissible, to be sparingly exercised, inasmuch as it 
•may often operate to force litigants together againsf their will, and 
without real advantage. Knight v. Ogden, 3 Coop. 409. The bring- 
ing on of the two suits for hearing together does not avoid the neces- 
sity of separate decrees in each case. Nor does the fact that the 
two suits havC' been Consolidated require that every issue under each 
suit should be heard at the same time. So far as thèse suits turned 
upon<the same issues, they were heard together, and the decree re- 
specting those issues was entered in each case. We see no error 
in the refusai of the court tq suspend a final decree in the fore- 
closure suit to await a final decree upon aU the issues arising upon 
the numerous interventions in the creditors' suit. So far as such 
issues were common, as involving the validity of the bonds, they 
were heard and decided. 

3. Certain gênerai creditors, parties to the foreclosure suit, hâve 
challenged the validity of the agreement under which the Toledo, 
St. Louis & Kansas City Railroad Company claims existence as a 
valid Consolidated corporation of Ohio, Indiana, and Illinois. This 
Consolidated corporation was organized June 19, 1886, the constitu- 
ent companies being the Toledo, Dupont & Western Eailway Com- 
pany of Ohio, a corporation owning that part of the Consolidated 
line lying within the state of Ohio; the Bluffton, Kokomo & South- 
westem Railroad Company of Indiana, a corporation owning that 
part of the consolidated line lying within Indiana; and the Toledo, 
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Charleston & St. Louis Kailroad Company of Illinois, a corporation 
owning that part of the Consolidated road lying in the state of Illi- 
nois. Thèse creditors aver that the purported consolidation of thèse 
constituent companies was illégal and unauthorized by any law of 
the States within which said railways exist, and that thesaid To- 
lède, St. Louis & Kansas City Kailroad Company is neither a corpo- 
ration de jure nor de facto. Upon this ground thèse défendants or 
petitioners aver that the mortgage made by the Consolidated Com- 
pany is void, and the bonds secured thereunder unenforceable. AU 
of the appellants who made this question dealt with the Consolidated 
(■ompany as a corporation, and ail hold claims for debts contracted 
by it as a corporation. It is not debatable but that a de facto cor- 
poration is estopped to deny its existence as a corporation for the 
purpose of defeating liability upon contracts incurred by it while 
pretending to be acting as a corporation. The same estoppel ex- 
tends to the stockholders of such a de facto corporate organization, 
and to otlier persons who hâve dealt with it as such. Mor. Priv. 
Corp. § 750; Commissioners v. Bolles, 94 D. S. 104; Close v. Oeme- 
tery. 107 U. S. 4()6-477, 2 Sup. Ct. 267; Ashley v. Board, 16 U. S. 
App. 666, 8 C. 0. A. 455, and 60 Fed. 55; Farmers' Loan & Trust 
Co. V. Toledo, A. A. & N. M. Ry. Co., 67 Fed. 49; Dallas Co. v. Huide- 
koper, 154 U. S. 654, 14 Sup. Ct. 1190; Society Perun v. Cleveland, 
43 Ohio St. 481, 3 N. E. 357; Andes v. Eîy, 158 U. S. 312-322, 15 
Sup. Ct. 954. It is not contended that there was not authority un- 
der the law of Indiana to bring about a consolidation. The conten- 
tion is that there was no authority under either the law of Illinois 
or Ohio to authorize a consolidation of the constituent companies 
comprising the mortgagor Consolidated company. There was at the 
time of the consolidation in question a statute of the state of Illinois 
which provided as. follows : 

"Whenever any railroad which is situated partly in this state and partly in 
«1110 or more otlicr states, and heretofore owned by a corporation formed by 
consolidation of railroad corporations of this and otlier states, has been sold 
pursuant to the decree of any court or courts of comi)etent jurisdiction, and 
the same has been iJurchased as an entirety, and is now or hsreafter may be 
lield in tlie nanie or as the property of two or more corporations ineorporated, 
respeetively, under the laws of two or more of the states in which said railroad 
is situated. it sliall be lawful for the corporation so created in this state to 
consolidate its property, franchises and capital stock with the propertj-, fran- 
cliises and capital stock of the cor]ioration or corporations of such other state 
or states in which the remainder of such railroad is situated, and upon such 
ternis as may be agreed upon botween the directors and approved by the stock- 
holders owning not less than two-thirds in amount of the capital stock of such 
corporatiou." 3 Starr & C. Ann. St. 111. p. 3241. 

Section 3380 of the Revised Statutes of Ohio was in thèse words : 

"A Company organized in this state for the purpose of contracting, owning 
and operating a Une of railway, or whose Une of road is made or is in process 
of construction to the boundary line of this state, or to any point either in or 
out of the state, may consolidate its capital stock with the capital stock of auy 
company in an adjoining state organized for a like purpose, and whose line of 
road has been perfected, constructed, or is in process of construction to the same 
point where the several roads, so united and constructed, will form a continuous 
line for the passage of cars." 
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The contention is that the constituent companies f orming th.e pi es- 
ent Consolidated company did not hâve the requisites essential T>1 
a valid consolidation under the law of either state. This Illinois 
act set eut above was evidently intended to permit the reconsolida- 
tion of the dismembered constituents of a former consolidated line, 
where the original consolidation included an Illinois railroad, and 
where such consolidated line has been sold as an entirety, and is 
at the time held as the property of two or more corporations under 
the laws of two or more states. If, therefore, we flnd that the con- 
stituent companies which undertook to unité themselves by a con- 
solidation had theretofore been so united as to constitute a consoli- 
dated railroad company, and that their original union had been dis- 
solved as a conséquence of judicial sale, and that the original con- 
solidated line had been "purchased as an entirety," and was at date 
of reconsolidation "held in the name or as the property of two or 
more corporations incorporated, respectively, under the laws of two 
or more of the states," ail the conditions would exist which under 
the law of Illinois would authorize the organization of a de jure con- 
solidated corporation. But suppose some one of thèse conditions 
did not in façt exist, and that, notwithstanding this absence of 
some of the qualifications prescribed, a consolidated corporation had 
been organized, claiming to be a . consolidated corporation under the 
law of Illino-is; will the fact that the organization thus formed 
would not be a de jure corporation operate to deprive the company 
so organized of its character as a de facto corporation? We think 
not. The fact that there might be under the law of Illinois a con- 
solidated company composed of an Elinois corporation and corpora- 
tions of other states, with the powers claimed by the Toledo, St. Louis 
& Kansas City Eailroad Company, would constitute it a de facto 
corporation, although the particular companies thus united might 
not possess ail of the qualifications required by the Illinois statute. 
A defect in the qualification of some of the constituent companies 
might affect the de jure character of such an organization, and, when 
challenged by the state, demand a judgment of ouster. The test of 
a de facto corporation is this: Was there a law under which there 
might hâve been a de jure corporation of the kind, character, and 
class to which the organization in question apparently belongs? It 
is the apparent legality of the organization which gives it its de 
facto character. If there was no law under which an Hlinois con- 
solidated corporation could exist, there could be no de facto consoli- 
dated corporation, The possibility of a de jure corporation is the 
only condition requisite to a de facto corporation. It is not a sound 
test that the particular constituents could not hâve become a de 
jure consolidated corporation. That would open every such organ- 
ization to paroi attack, and destroy its de facto character, not by 
showing the impossibility of a de jure corporation of the kind in ques- 
tion, but by évidence aflfecting the internai history of the parts com- 
posing the whole. Suppose the law had permitted any two non- 
competing railroad companies to consolidate; would it be admissible 
to destroy the de facto consolidation of two railroad corporations 
by évidence that they were in fact competing companies? We think 
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not. The sovereign power of the sf ate might by a proper proceeding 
dissolwi the union, as one not authorized by law; but neither the 
corporation itself, nor its members, nor those who dealt with it as 
a corporation, would be allowed to deny its de jure character for the 
purpose of defeating liabilities incurred in its character as a corpora- 
tion. The cases of State v. Vanderbilt, 37 Ohio St. 590, and State 
V. Atchison & N. E. Co., 24 Neb. 143, 38 N. W. 43, hold that the 
consolidation of raiiroads not forming continuons lines, where the 
statute makes that a condition or qualification, were both suits by the 
state, directly and not collaterally attacking the de jure character of 
the consolidation. We flnd nothing in the case of Norton y. Shelby 
Co., 118 U. S. 425, 6 Sup. Ct. 1121, which militâtes against this con- 
clusion. The court was there dealing with the validity of the acis 
of persons claiming to be de facto incumbents of an office which did 
not and could not exist de jure. But the whole line of reasoning 
adopted by the court, and the gênerai trend of the cases cited, estab- 
lish the proposition that the disqualification of the particular incum- 
bent to be a de jure ofûcer will not àffect the validity of the acts of the 
incumbent, if there was a de jure office. The cases of Oarleton v. 
People, 10 Mich. 250-259, Olark v. Corn., 29 Pa. St. 129, and Black- 
burn V. State, 3 Head, 690, ail illustrate the proposition that the in- 
cumbent of an office is a de facto officer, notwithstanding his personal 
disqualification or the illegality of his âppointment, when there is a 
de jure office. The principle has application to the question of the 
de facto character of a corporation. The disqualification of the cor- 
porators or of the constituents composing a Consolidated corporation 
does not affect the validity of the acts and contracts of the organiza- 
tion, if there was a law under which there might hâve been a de jure 
Consolidated corporation of the class to which the de facto corpora- 
tion belongs. This question was directly considered by this court 
in the case of Ashley v. Board, 16 U. S. App. 656-668, 8 C. C. A. 455, 
and 60 Fed. 55, — a case in which was involved the validity of bonds is- 
sued by the county of Presque Isle, in the state of Michigan. It was 
claimed that the bonds were void because the constitutional conditions 
did not exist necessary to the organization of the territory constitut- 
ing that county into a de jure county. TLis court held that this fact 
of the ineligibility of the territory constituting the county for légal 
organization into a constitutional county could not be inquired into by 
anybody save the state, and that a corporation was a de facto corpora- 
tion, which "is of a kind which is recognized by, and its existence con- 
sistent with, the paramount law and the gênerai system of law in the 
state." 

The principles we hâve been discussing hâve application to the ob- 
jections urged against this consolidation under both the Illinois and 
Ohio law. The objections made to the eligibility of the constituent 
companies to unité themselves as a Consolidated corporation under 
the Illinois law above set out are thèse : First, that the railroad now 
owned by the Toledo, St. Louis & Kansas City Railroad "was not 
owned, prior to the attempted consolidation, by a corporation formed 
by consolidation of railroad corporations of Illinois and other states." 
The fact is that prior to 1886 there was a line of narrow-gauge rail- 
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road extending from Toledo, in Ohio, across the states of Indiana and 
Illinois, to East St. Louis, on the western border of the lattes state. 
That railroad was 450 miles in length, and is the same railroad owned 
and operated by the présent consolidated company. Prior to 1886 
it was owned or operated as one Une by a consolidated corporation of 
the states of Illinois, Indiana, and Ohio, called the Toledo, Cincin- 
nati & St. Louis Eailroad Company, called hereafter, for brevity, the 
*'Narrow-Gauge Company." Counsel for appellants say that the 
Narrow-Grauge Company "did not own a section thereof sixty-seven 
miles in length, extending from the city of Frankfort, Indiana, to the 
boundary Une between the states of Indiana and Illinois." It would 
uselessly incumber this opinion to set ont at length the précise rela- 
tions and rights of the Narrow-Gauge Company to and in this link 
of 67 miles. It is enough to say that the légal title to that section 
was in a corporation of Indiana known as the Franlcfort & State 
Line Railroad Company. This company entered into a contract for 
the construction of its line of railroad with a construction company, 
whereby it agreed to exécute a mortgage and issue its bonds, and to 
rieliver them to the construction company, together with ail of its 
sbares of capital stock, save a small proportion necessary to fulfiU 
contracts with municipal subscribers to its stock. This line of pro- 
jected railway was identical with part of the line projected by the 
Narrow-Gauge Company, and the latter company contracted with the 
same construction company for the construction of a division of its 
Une 270 miles in length, , which included the section covered by the 
line of the Frankfort Company's railroad. Under an agreement be- 
tween the Narrow-Gauge Company upon the one side, and the con- 
struction company on the other, known to and approved by the Frank- 
fort Company, the latter did not make a mortgage or exécute any 
bonds as contemplated, but the Narrow-Gauge Company assumed 
the debts and liabilities of the Frankfort Company to the construc- 
tion company, and the latter company assigned to the Narrow-Gauge 
Company the capital stock of the Frankfort Company, and received 
in payment for the construction of the Frankfort Company's part of 
the line, and in performance of its contract with the Frankfort Com- 
pany, the mortgage bonds of the Narrow-Gauge Company. Ail this 
was done with the full knowledge and agreement of the Frankfort 
Company, and with the mutual purpose and understanding that there 
should be a technical consolidation of the two corporations. When 
the road was constructed, it was tumed over to the Narrow-Gauge 
Company, and operated as a part of its line of railroad. The actual 
technical consolidation was postponed on account of its possible ef- 
fect upon certain municipal subscriptions to the capital stock of the 
Frankfort Company. Having paid for the construction of the Franli- 
fort Company's railroad under the arrangement stated, having as- 
sumed ail the obligations of the Frankfort Company, and being the 
owner of practically ail of its capital stock, and in possession and 
opération under an agreement for a future consolidation of that sec- 
tion as a part of its own line, we are of opinion that this équitable 
ownership of that section was suiHcient to constitute it a part of a 
railroad "heretofore owned by a corporation formed by consolidation 
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of railroad corporations of this [Illinois] and other states," withiû tke 
meaning and fair intent of tlie Illinois act, and that the mère out- 
standing légal title to that section affords no solid objection to the 
eligibility of the constituent companies to organize a de jure Consol- 
idated corporation under the law of Illinois. 

But it is said that the old consolidated narrow-gauge railroad 
was not,"purchased as an entirety," under the decree of a court hav- 
ing juiisdiction. It appears that the narrow-gauge railroad Com- 
pany had mortgaged its railroad as two separate divisions. That 
pai't of its line from Toledo to Kokomo was known and mortgaged as 
its "Toledo Division," and that portion from Kokomo to East St.Louis 
was known and separately mortgaged as its "St. Louis Division." 
Thèse two mortgages were necessarily foreclosed under distinct de- 
crees. Thèse two divisions were sold on the same day, and con- 
firnied on the same day, to Sylvester H. Kneeland, and both divisions 
were conveyed to him by a single master's deed, dated March 10, 
1886. ■ Subsequently Kneeland organized a corporation in Ohio, to 
which he conveyed so much of this line as was situated in Ohio, and 
also organized corporations in Indiana and Illinois, to which he con- 
veyed, respectively, so much of the said railroad as was situated in 
each State. In thus buying said entire line of railroad, Kneeland 
was acting as the trustée for the holders of ail the bonds, and with a 
view and under a contract for a reorganization and reconstruction of 
said line of road, and in accordance with this purpose and agreement 
of the bénéficiai owners, thèse three constituent companies were aft- 
erwards consolidated, and became the présent mortgagor consolidated 
company. 

Upon the facts stated, we hold that the said railroad was "pur- 
chased as an entirety," within the meaning of the Illinois statute, 
and that the constituent companies were, under that statute, eligible 
TO form a de jure consolidated corporation. Thus is it to our minds 
clear that, under the law of both Indiana and Illinois, a de jure con- 
solidation was not only possible, but was a fact brought about. But it 
is said that the Ohio statute only permits the consolidation of an 
Ohio corporation with that of an adjoining state, and that, Illinois 
not being adjoining to Ohio, the attempted consolidation was unwar- 
ranted. Concededly, the Ohio company could hâve consolidated with 
the Indiana company. So, the Indiana company could hâve consoli- 
dated with the Illinois company. The objection goes, then, only to 
the order in which thèse three companies united themselves. If the 
Indiana company had flrst united itself with the Illinois company, 
and that act had preceded its union with the Ohio company by but a 
single instant, no objection would lie. But, when the union of the 
Ohio corporation with the Illinois corporation occurred, it was a re- 
suit of a coincident union of the Ohio company with the Indiana com- 
pany, which was a corporation of an adjoining state. Such a simul- 
taneous union with two companies, one being a cor-poration of an ad- 
joining state, was a substantial compliance with the Ohio law, the 
prime object of which was to limit consolidation to Connecting lines. 
The consolidation resulted in a de jure corporation. 

4. This brings us to the question of the legality of the bonds issued 
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by the consoIidated company under section 3290, Kev. St. OMo. Tliat 
section is as follows: 

"ïlie dlrectors of the company may sell, negotiate, mortgage or pledge such 
bonds or notes, as well as any notes, bonds, scrlp or certiflcates for the payment 
of money or property which the company may hâve theretofbre received or 
shall hereafter receive as donations, or in payment of subscriptlons to the 
capital stock, or for other dues of the company, at such times and in such places, 
either within or without the state, and at such rates and for such priées, at not 
less than seventy-flve cents on the dollar, as in the opinion of the dlrectors, will 
best advance the interests of the company; and If such notes or bonds are thus 
sold at a discount, without fraud, the sale shall be as valid in every respect, and 
the securities as binding for the respective amounts thereof, as if they were 
sold at their par value." 

The facts essential to be understood whicli bave direct relation to 
this question were clearly and compactly stated in tbe opinion of the 
circuit judge, and are as follows : 

"In 1882 the railroad that la the subject of this litigation was a narrow- 
gauge Une, running from ïoledo to St. Louis, and was owned by the Toledo, 
Cincinnati & St. liouis Railroad Company, a Consolidated corporation of Illi- 
nois, Indiana, and Ohio. It was 450 miles in length. It had a total mortgage 
indebtedness of about $10,000,000, and a capital stock of the par value of 
$21,000,000. It was dlvided into two divisions. By two agreements, two com- 
mittees, of flve members each, were eonstituted to protect their respective inter- 
ests in the purchase of the two divisions of the road then about to be sold, and 
to effect a reorganlzation of the two divisions, united in one road, upon a plan 
stated in the agreements. The plan embraced the issue of first mortgage bonds 
to the estent of $15,000 a mile with which to rebuild and widen the gauge 
of the road, and the issue of $7,000,000 of second mortgage bonds with which to 
take up the first mortgage bonds of the two divisions. The agreement gave the 
trustées very wide powers and discrétion in the working out of the scheme of 
reorganlzation. In the latter part of 1885, James M. Quigley, who was chalr- 
man of the two committees, made a preliminary contract with S. H. Kneeland, 
by which Kneeland agreed to bid in the two divisions of the old road at the 
foreclosure sale, to be held in the following January, and to advance the cash 
which it was necessary to deposit in order to become a bidder at the sale. The 
preliminary agreement looked to a subséquent agreement by which Kneeland 
was to be given the flrst mortgage bonds on the narrow-gauge road, and with 
them to assume ail the obligations of the purchaser imposed by the decree for 
sale, to convey the road to a newly-organized Consolidated corporation of Ohio, 
Indiana, and lUlnois, and, as contracter, to rebuild the road and widen its 
gauge. Kneeland made the necessary deposits, and bid in the two divisions 
at the sale. Upon January 23, 1886, after the sale, he made with the two 
bondholders' committees the two contracts under which the bonds hère in con- 
troversy were subsequently issued. The agreements are In ail substantial 
respects similar. By thèse contracts, Kneeland on bis part agreed: (1) To 
complète the purchase in accordance with the terms of the decree, which re- 
quired the purchaser to pay ofC receiver's certiflcates and other underlying 
liens prier in right to the flrst mortgage bonds. (2) To form three corpora- 
tions, of Ohio, Indiana, and Illinois, respectively, to eaeh of which he would 
convey the part of the road lying in the state of its organization, and then to 
consolidate them into a corporation of the three states. (3) That the Consoli- 
dated corporation should change the gauge of the road from narrow to standard 
width; lay down steel rails of not less than 60 pounds to the yard of main Une; 
widen ail embankments and cuts to the requisite width; widen, strengthen, and 
rebuild bridges as the same might be necessary; construct ail necessary stations, 
tanks, bouses, repair shops, and sidings, so that the said road, reaching from 
Toledo to East St. Louis, should 'in ail respects be a first-class road of standard 
gauge'; equip the road with ail necessary cars of every description, and 
with requisite motive power; and use, of the $1.000 bonds of the company 
to be issued, the proceeds of at least four per mile in the purchase of the 
equlpment. (4) Kneeland agreed to complète the construction and equip- 
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ment, and rleliver the road to the new Consolidated company, on or before 
*:he Ist of .Tuly, 1888, unless he encountered unforeseen obstacles, in whlch 
<■ii.se the bondliolders' commlttees were to hâve the power to extend the time 
for one year. (5) To pay the interest that might accrue on the newly-issued 
mortgage bonds, pending the perlods of construction. The net earnings of the 
Company during this period were to be devoted to such betterments as seemed 
désirable to the company. (6) To pay ail the expenses of the two committees 
in iitigation and reorganization and their compensation. It was further pro- 
vided that, as a considération for the performance of thèse obligations, the 
Consolidated company would be required (1) to Issue $9,000,000 of 6 per cent, 
bonds, or $20,000 a mile, secured by a flrst mortgage; (2) to issue $5,805,000 
of nonvoting stock, in $100 shares, havlng coupons attached payable semian- 
nually, at the rate of 4 per cent, per annum if earned, but noncumulative, and 
convertible into common stocli after five years, and before ten years, and, if 
not converted, to become a preferred 4 per cent, noncumulative nonvoting stocli; 
(3) to issue $11,250,000 of common stoclî, or $25,000 a mile; (4) to issue the 
bonds, preferred stock, and common stock at once to two trustées, one to be 
selected by Kneeland, and the other by the bondholders' committee, for distri- 
bution. According to the contract, the trustées were (1) to deliver to Knee- 
land $2,000,000 in bonds and $2,500,000 in common stock at once; (2) there- 
after, as the work of construction and equipment progressed, to deliver the 
remaining bonds and common stock to Kneeland according to the value of the 
work done and equipment furnished, as certifled by the ehief engineer of the 
company; (3) to deliver $1,000,000 of the preferred stock to Kneeland to aid 
in the purchase and payment of the underlying liens, as the satisfaction of the 
same should be certifled by the clerk of the court; (4) to deliver $4,805,000 in 
preferred stock to the holders of the old narrow-gauge flrst mortgage bonds, on 
the basis of 15 shares, of $100 each, for one bond of $1,000 on one division, 
and 10 shares for one bond on the other division. It is further provided that 
the bondholders' committee (1) should deliver ail their flrsf mortgage narrow- 
gauge bonds to Kneeland to enable him to complète his contract of purchase; 
and (2) should litigate ail elaims made for liens prior to thèse bonds as he 
should request, but at his expense. 

"Soon after the signlng of the contracts, Kneeland proceeded to organize 
three corporations,— one of Ohio, called the Toledo, Dupont & Western Eailway 
Company; one of Indiana, called the Bluff ton, Kokomo & Southwestern Kail- 
road Company; and one of Illinois, called the Toledo, Charleston & St. Louis 
Eailroad Company. To the first, by deed of June 12, 1886, he conveyed ail 
of the railroad Ij'ing in Ohio in considération of ail its capital stock; to the 
second, by deed of June 11, 1886, he conveyed ail of the railroad lying in Indi- 
ana in considération of ail its capital stock; and to the third, by deed of April 
1, 1886, he conveyed ail of the railroad lying in Illinois in considération of its 
capital stock. At the same time he made contracts with the three companies 
of a simiiar character. It wlU be sufilcient to state briefly his contract with 
the Ohio company. The récitals refer to the foreclosure proceedings of the 
old narrow-gauge Consolidated company, the Toledo, Cincinnati & St. Louis, 
and Kneeland's purchase of the railroad at the foreclosure sale. Kneeland 
agreed to convey tlie Ohio part of the railroad to the Ohio company; agreed 
that the companies of Indiana and Illinois organized by him, to whom he would 
convey or had conveyed the remainder of the road, would consoUdate with the 
Ohio company, so that a new Consolidated company should become the owner 
of the continuons line from Toledo to East St. Louis; and agreed that the Con- 
solidated company should, without delay, broaden the gauge of the road to a 
standard gauge, should lay the track with steel rails weighing not less than 
60 pounds to the yard, and should make said line a first-class standard-gauge 
railroad in ail respects, and equip the same with proper rolling stock and motive 
power. The Ohio company, on its part, agreed— First, to issue ail its capital 
stock to Kneeland; second, agreed that the Consolidated company, formed as 
before provided, should issue, in fuU and complète payment for the broadening 
of the gauge, the reconstruction of the railroad, and its equipment, 'and for the 
purpose of exchanging some of said stoclv and securities with the holders of 
certain securities issued by the companies heretofore owning and controUing 
said railroad and property, or portions thereof , for the payment of certain debts, 
95 F.— 33 
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Tinderlylng liens, rlghts of way, andvOtlier corporate purposes,' $9,000,000 of 
bonds, $11,250,000 of common stocl;, . and $5,805,000 of preferred coupon 
convertible stock. The three corporations were tben Consolidated, and the or- 
ganlzatlon of the new Company was efEected on the 19th of June, 1880. The 
articles of incorporation of the Consolidated company described the preferred 
stock as follows: 'Of said capital stock, $5,805,000, beipg 58,050 shares thereof, 
shall be four per cent, preferred coupon convertible stock, with right to vote 
only a,f ter conversion.', The articles of association of the Consolidated com- 
pany proylded that the flrst board should consist of James M. Quigley, Isaac 
W. White, and Eobert G. IngersoU, of New York, together v?ith ten others 
named thereof, and, that the flrst officers of the company should be James M. 
Quigley, président, and Isaac W. White, secretary and treasurer. The flrst 
meeting of the stockholdiers and directors was held on the 19th of June, and 
Quigley was elected président, and White secretary and treasurer, accordingly. 
The board of directors tiien passed resolutions , authorizing the issue of the 
bonds and stock provided In the articles of association and the contracts of 
January 23, 1886^ There was no formai confirmation of the contracts of Janu- 
ary 23, 1886, by the boçird of directors of the compa,ny, but they proceeded at 
onceto eonform to the provisions of the contracts in the issue of the stock and 
bonds, and in their delivery tq trustées. Kneeland selected Robert G. Inger- 
soU as hls trustée, and the bondholders' oommittee selected Isaac W. White as 
thelr trustée, the two to. hold the bonds, and stock, and deliver the same to 
Kneeland,. as the contract required." . 

Tiie negotiable character of thèse bonds tas been questioned, be- 
cause It is said the time of payinent is uncertain, in view of the 
option given to the hoMers of oHe-half the entire issue to precipitate 
their inaturity for default in iiitérest, andbeç^use the amount pay- 
able is uncertain, in view of the proyision that l'gjl payments of prin- 
cipal and interest shall be made free and clear of ail taxes." We ex- 
press no opinion upon this question, as we flnd'it uhnecessary, in view 
of our conclusions upon the question of the legality andvalidity of 
the bonds themselves. , , , 

The bonds and stocks^ thus placed in the hands of IngersoU and 
Whiteiy-as trustées, were from timë to time, as the work of reconstruc- 
tioù and re-equipmeht progfèssed, délit ered to Kneeland, and hâve 
passed flnally into the hands of holders, many of whom are unknown, 
The contention is that the railroad company did not realize for its 
bonds the minimum priée at which the bonds might be sold under this 
contract with Kneeland, and that, therefore, the holders of thèse 
bonds wjiô do not establish their title as bona fide holders, for value 
and without notice, can, at most, recover only the actual money value 
or money's worth received by the company, and not the amount of 
their invéstment. Without at this point deciding whether this ques- 
tion bas been properly raised or caû be by any pf the appellants, we 
shall examine the question upon its merits> The trial court found 
upon the évidence that the money value of that which Kneeland did 
under his contract and the money value of the beneflt received by the 
company for the bonds amounted to the price of 76.6 per cent, of 
the par of the bonds, and that there had been, therefore, no viola- 
tion of this provision of the Ohio law. After a çareful considération 
of this vast volume of évidence, we concur witib the circuit court in 
flnding that the price realized by the company for their bonds was in 
excess of the limit âxed by the Ohio statute. The amounts paid ont 
by Kneeland in performance of his contract, as found by the circuit 
court, aggregated |10,305,106. This consisted of the following items: 
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Construction disbursed tbrough Orowell ? 3,509,31T 

Steel rails 1,528,179 

Ivon bridges, etc....: 500,000 

Allowed by Kneeland (or completion of road. 100,000 

For interest oa bonds down to June Ist, 1891 1,760,465 

For equipment 1,314,071 

For lien claims prlor to mortgage. 650,247 

Profit— 10 per cent, on cash paid out 936,827 

$10,305,106 

From this aggregate value of benefits received the court deducted 
the following items, in order to arrive at the net value actually re- 
ceived by the company for its bonds: 

Market value of common stock issued to Kneeland at 15 per cent. . . . $1,687,500 

Market value pref erred stock issued to Kneeland at 30 per cent 300,000 

Value of old materials received by him. 200,000 

Net earnings received by him for year ending June 30, 1888 200,000 

Net earnings received by him for year ending June 30, 1890 470,352 

Net earnings received by him for year ending June 30, 1891 549,962 

$3,407,814 

This aggregate of payments to Kneeland, other than in bonds, 
being deducted from total value of benefits received by the company 
under thé contract with Kneeland, leaves $6,897,292, which is the 
value actually received by the company for f 9,000,000, or 76.6 of par. 
The criticism of counsel for appellants upon this method of arriving 
at the considération received for the bonds i» chiefly this : That the 
bonds and the stock furnished, together, the considération paid Knee- 
land for the construction and equipment of the road, and for the pay- 
ment of the preferential liens upon the property of the old company, 
and that, if any apportionment is to be made, the only one which 
would carry out the intention of the parties "would be to apportion 
the considération ratably upon the three classes of securities." Thus 
apportioned, the considération for the bonds would necessarily be less 
than 75 per cent, of par. We are unable to appreciate this objection. 
To adopt such a construction of the contract of January 23, 1886, 
would be to assume that the parties attached a value to the stock 
which it did not hâve, and which could not hâve been obtained. The 
common stock had little, if any, actual value, and only such market 
value as Kneeland's dealings in it created for it. This value the 
court found to be 15 cents upon the dollar. This is a libéral al- 
lowance. The preferred stock had a probable market value of 30 
per cent. No statute forbade the sale of either class of stock at its 
uiarketable value, either for money or in payment for construction of 
its railroad, unless section 3313, Eev. St. Ohio, forbidding a sale of 
bonds or stock to a director, has application to such a contract as 
was made with Kneeland, when made with a director. In Fogg v. 
Blair, 139 U. S. 118-126, 11 Sup. Ct. 476-478, the bill of a judgment 
créditer was dismissed upon demurrer which averred that the défend- 
ant had received for construction work the mortgage bonds of the 
company to the full value of the work done, and capital stock to a 
like amount as a bonus. The court said that it was compétent for 
the company to use its bonds and stock in payment for the construc- 
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tlôû ôf its road. But that it could not do se without exercisîng good 
îàitïi, and obtaining a reasonable équivalent. In drscussing tlie ques- 
tion of the value of the stock, Justice Harlan said: , 

"What was such an équivalent dépends primarily upon the actual value of the 
stock at tlie time it was contracted to be Issued, and upon the compensation 
whlch, under ail the clrcumstances, the contractors were equitably entitled to re- 
ceive for the particular work undertaken, or done by them." 

It is. impossible to suppose that the parties intended to treat thèse 
securities as of equal actual or market value, and there is no reason 
why'so improbable a view of the contract shall be taken. 

There is, hovs'ever, a viev? of the contract under which the price 
received for the bonds and stock together would be the reconstructed 
and re-equipped railroad. The contract with Kneeland was but a 
plan for the reorganization and sale of the old narrow-gauge rail- 
road, reconstructed and re-equipped. The original parties thereto 
were the flrst mortgage bondholders of that company, acting through 
their cpmmittee, and S. H. Kneeland. The plan was that Kneeland 
should buy in the mortgaged property for them, for this purpose using 
their bonds as far as they would go in satisfying his bid, and ad- 
vancing for them the cash necessary to make the requisite money pay- 
ment required by the decree of foreclosure, and for paying the claims 
adjudged to be entitled to priority over their bonds. Thus thèse 
mortgage bondholders were to become, through Kneeland's purchase, 
the bénéficiai owners ofi the narrow-gauge railroad. But the scheme 
went further. There was to be organized a corporation to which 
thèse owners should convey this property for purposes of opérai- on. 
Hence the agreement that Kneeland should flrst organize three cor- 
porations, one in each state within which the road was situated, and 
convey, to each such corporation that part of the railroad within the 
state of each corporation, and then consolidate thèse companies, so 
that the road in its entirety should be held by one corporation or- 
ganized under the law of each state. The conversion of this narrow- 
gauge road into one of standard gauge, and to re-equip it according 
to the necessities of the changed gauge, was deemed wise and prudent 
in order to secure the possibility of some return for the large invest- 
ment by thèse bénéficiai owners. Thus a part of the plan of reor- 
ganization required that the road should be reconstructed and re- 
equipped, that it might be in ail respects a flrst-class standard-gauge 
railroad. This Kneeland also undertook to do, and the method 
adopted was that the Consolidated company should obligate itself 
to the constituent companies to thus reconstruct and re-equip the 
said railroad. For this purpose, and for the purpose of paying to 
the bénéficiai owners of the old property the price for which they 
consented to sell the same to the reorganized company, the Consolidat- 
ed company was obligated, as a condition upon which it received this 
property, to issue |9,000,000 of flrst mortgage bonds, $11,250,000 of 
common stock, and |5,000,000 of preferred stock; making a total 
capitalization of |25,250,000. This, in the last analysis, constituted 
the price to be paid for this property in its reorganized, reconstructed, 
and re-equipped condition, and was a price which the bénéficiai 
owners of the property required the reorganized corporation to pay for, 
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iîie property. The price was to be distributed thus: To Kneeland, 
in considération for the payment of ail costs and liens prior to the 
mortgage bonds, and for the re-equipment and reconstruction of the 
railroad, and in considération that he would pay the interest on the 
bonds during the period of reconstruction, |9,000,000 of mortgage 
bonds, 111,250,000 of common stock, and |1,000,000 of preferred 
stock. To the old mortgage bondholders, for their interest in the 
old property, $4,000,000 in preferred stock. It is difflcult to see any 
solid distinction between this reorganization contract and that sanc- 
tioned in Kailroad Co. v. Dow, 120 U. S. 287, 7 Sup. Ct. 482. That 
case involved the reorganization of an Arkansas railroad which had 
been bid in by a trustée for the bondholders at a foreclosure sale, and 
subsequently conveyed by the trustée to a new corporation in con- 
sidération for the bonds and stock of the new company to be issued 
to the bénéficiai owners. The amount received by them was $1,300,000 
in stock and $2,600,000 in mortgage bonds. The railroad company 
resisted liability upon the bonds upon the ground that the full value 
of the property conveyed to it did not exceed $1,300,000, the amount 
at which the capital stock was flxed, and that it therefore followed 
that the $2,600,000 in bonds was without any considération, and rep- 
resented only a flctitious indebtedness. A provision in the consti- 
tution of Arkansas (article 12, § 8) provided that "no private corpora- 
tion shall issue stock or bonds, except for money or property actually 
received, or labor done; and ail flctitious increase of stock or indebt- 
edness shall be void." The court held that this provision "did not 
necessarily indicate a purpose to make the validity of every issue of 
stock or bonds by a private corporation dépend upon the inquiry 
whether the money, property, or labor actually received therefor was 
of equal value in the market with the stock or bonds so issued." "It 
is not clear, from the words used," said the court, "that the framers 
of that instrument intended to restrict private corporations — at least 
when acting with the approval of their stocliholders — in the exchange 
of their stock or bonds for money, property, or labor, upon such terms 
as they deem proper: provided, always, the transaction is a real one, 
based upon a présent considération, and having référence to legitimate 
corporate purposes, and is not a mère device to évade the law and 
accomplish that which is forbidden. We cannot suppose that the 
scheme whereby the appellant acquired the property, rights, and 
privilèges in question for a given amount of its stocks and bonds falls 
within the prohibition of the state constitution. The bénéficiai own- 
ers of such interests had the right to flx the terms upon which they 
would surrender those interests to the corporation of which they 
were to be the sole stockholders. And, that subséquent holders of 
stock might not be misled, each certiflcate of stock states upon its 
face that the holder takes this stock subject to $2,850,000 of mort- 
gage bonds of the company, which are secured by two mortgages duly 
recorded. AU that was done was to reorganize the Little Rock & 
Memphis Eailroad Company upon the same basis, substan,tially, as 
to capital stock and bonded indebtedness, as existed, in respect to 
thèse properties, rights, and privilèges, before the adoption of the 
state constitution, and while they were held and controUed by the com- 
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panies Fhich preceded tlie «ppellant in the ownership. There was, 
coDsequently, HQflctitious increase by appellant of its stock or indebt- 
edness. tJnder thèse circumstances, it cannot be fairly said that 
the bonds ,secure:d by the mprtgage were issued without any con- 
sidération wbatever actually received in property." The foundation 
of the tiùe of the appellant railroad cpmpany to the property now 
owned and possessed by it was the contract of January 23, 1886, be- 
twèen Kneeland and the bondholders' committee. The entire issue 
of bonds and stock of the new Consolidated corporation was, in its 
essence, but the purchase price paid by the new company for the rail- 
road in its rehabilitated condition. 

The principal. distinction bet-ween the provision of the Arkansas 
constitution construed in Eailroad Co. t. Dow and the Ohio statute 
involved hère is that the latter prescribes a minimum price at which 
bonds may be lawfuUy sold. But we are not hère dealing with a 
sale for money, but with an exchange of bonds and stocks for a com- 
pleted railroad, including its franchises. In this aspect of the case, 
are the bonds illégal unless the açtual money value of the railroad, 
as ascertained by évidence, shalï prove to be equal to T5 per cent, of 
the par of the bonds, plus the market value of the stock, which was 
also used in the purchase? If so, the record discloses no such state 
of facts as would justify us in holding that the statute bas been vio- 
lated. Indeed, the évidence relied upon to support the claim that 
the statute bas been violated bas not been addressed to this aspect 
of the question. The circumstances would tend to show quite the 
contrary. The old narrow-gauge road was bonded for nearly |10,- 
000,000, and its capital stock exceeded that of the new company. 
This fact, taken into considération with the fact that of the price so 
paid not less than |6,000,000 was to be expended in betterments up- 
on the old road, and about |4,Q00,000 in paying underlying liens upon 
that road over and above the mortgage debt, and in a provision for 
the payment of interest upon the bonds so used for several years, 
tends strongly to establish that the actual value of the reconstructed 
railroad was equal to 75 per cent, of the par of the bonds, plus the 
value of the entire common and preferred stock, the flrst being esti- 
mated at 15 cents on the dollar and the last at 30. The Ohio statute 
did not forbid the sale or exchange of stock at its market value. Nei- 
ther does it any more forbid the exchange of its bonds for a railroad, 
or their use in exchange for construction work, than did the Arkan- 
sas constitution. The most that can be said is that, if used in ex- 
change for a railroad, or in payment for property or construction 
work, the railroad, or the property, or labor and materials, shail be 
the équivalent pf the money price for which the bonds might be law- 
fully soïd. Tried by this test, the appellants hâve not suppqrted their 
averment. But, waving the aspect of the case presented by the as- 
sumption that ail the bonds and ail the stock, common and preferred, 
represent the price paid for the reconstructed and re-equipped rail- 
road required by the contract of January 23, 1886, and treating the 
transaction as one between Kneeland and the consolidated company, 
by which the former, in considération of the bonds and common stock 
and one million of the preferred stock, agreed to pay ofl: ail under- 
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lying liens, and convert the old narrow-gauge railroad into a first- 
dass standard-gauge railroad, and provide for the interest upon the 
bonds during reconstruction, we reach the question as to what was 
the money value of the contract under which Kneeland acquired the 
bonds. The price for which the bonds were sold was the money 
value of the obligations entered into by Kneeland; not the money 
value of the contract as he performed it, but as he was obligated to 
perform. The circuit court entered into a calculation of the money 
worth of that which Kneeland did. Upon that basis the conclusion 
was reached that the company realized 76.6 of the par value of the 
bonds, after applying the stock paid him at its market value. With 
that resuit we agrée. Allowing for certain supposed errors in the 
values attributed to benefits received, there were certain items omit- 
ted or underestimated which offset any déductions we might be dis- 
posed to malce. The true question, however, is not the value of the 
benefits actually received, but the money vahie of what Kneeland 
agreed to do. The pleadings are full of averments that Kneeland 
did not carry out his contract, and that he is liable to the company 
in large sums for breaches of his engagement in many parti culars. 
Some of the creditors of the company hâve even sought to invalidate 
the bonds upon the ground of fraud in the performance of his con- 
tract. AU relief upon this ground was properly denied for the rea- 
son that a subséquent créditer of the corporation bas no right to com- 
plain of a fraud upon his debtor which the debtor has waived or re- 
fuses to litigate, Graham v. Eailroad Co., 102 IJ. S. 148. 

During the performance of this contract by Kneeland, many disa- 
greements arose between him and the company touching his perform- 
ance of the contract. In June, 1891, a compromise and settlement of 
ail différences was agreed upon, which was assented to by both the 
company and the committee of the bondholders of the old NatTow- 
Gauge Companj\ By that agreement Kneeland acknowledged his 
indebtedness to the company in a large sura, and his obligation to 
pay some |COO,000 of underlying liens, whicli are still unpaid. The 
railroad company and the bondholders' committee agreed that the 
trustées, Ingersoll and White, should deliver to him the bonds and 
stock remaining in their hands, to be held to secure lus notes exe- 
cuted on the considération before stated. They also solemnly ac- 
knowledged tJiat ail the bonds and stock theretofore delivered to 
Kneeland by the trustées had been lawfully and properh' delivered, 
and diseharged the trustées from ail responsibility therefor. It is 
clear from this action of the corporation and those representing the 
old bondholders that neither the stockholders who consented to this 
settlement nor subséquent creditors may, at this late day, open up 
uny mère question of breach of contract, and thereby affect bonds 
Vi'hich had been theretofore delivered. 

This question of the value of the contract with Kneeland is an as- 
pect of the case to which neither the pleadings nor the évidence was 
addressed, and upon which the court is without the assistance of 
<'ounsel. For this reason we are unable to compare the value of the 
work and equipment done or furnished with that agreed to be done 
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or supplied. There are, however, certain items about whicli we are 
not left in doubt. Kneeland contracted to discharge ail claims 
against tlie old Narrow-Gauge Company wliieli sliould be entitled 
to a préférence over the flrst mortgage bonds. Thèse claims, in- 
cluding receiver's debts, etc., were, at the date of the contract, es- 
timated at |1,500,000. He might hâve that full sum to pay, or he 
might, by litigation, reduce the amount. He reserved the right to 
contest such claims at his own expense, and did suceeed in cutting 
them down to about |1,100,000. Hère was a margin of |400,000. 
How are we to estimate the price at which the oompany contracted 
to sell thèse bonds, unless we make allowance for a hazard like this? 
But it turned ont that Kneeland in fact paid but |650,247 on thèse 
preferential claims, leaving unpaid about |500,000. Judge Taft al- 
lowed ônly the amount actually paid in estimating what the Com- 
pany had received. This was an error te the extent of the différence 
between the sum paid and the amount Kneeland is under contract to 
pay, If he fails to carry ont hif contract, h; is liable, and this Is 
an asset of the company. If he is insolvent, it is a misf ortune which 
should not operate to make a sale illégal, which, when made, was 
légal, as being under a contract which if carried ont, would hâve 
realized the statutory price. One other item will serve to illustrate 
the différence between the value of Kneeland's contract and the value 
of that which was actually doue under it. He agreed to pay the in- 
terest upon the bonds during the period of construction. He did pay 
such interest for the company to the extent of |1,766,465, and this is 
credited to him as a beneflt received by the company. The same con- 
tract provided that the net earnings of the railroad while under re- 
construction should go to the company, and be applied to betterments. 
This was the contract under which the bonds were sold to Kneeland. 
It was made January 23, 1886. It was adopted or became binding 
upon the new corporation June 19, 1886. It was unchanged uutil 
September 14, 1887, when, by agreement, it was so modifled as to 
permit Kneeland to apply the net earnings to payment of interest, 
he agreeing to supply any deflciency. Under this modification Knee- 
land stands charged with $1,020,314, being amount of net earnings 
received by him and applied to' paying interest on bonds which he 
was originally obligated to pay out of his own means. The contract 
on this one fact was worth something over $1,000,000 more to the 
company than it actually beneflted therefrom. Is this subséquent 
arrangement by which the railroad company turned over to Kneeland 
|l,0O0,000 of the net earnings of the company to hâve the eflect of re- 
ducing the price for which the bonds were sold, and thus render their 
sale illégal? If it is to bave any effect, it must be limited to such 
bonds as were delivered after September 14, 1887. In the circuit 
court's calculation of benefits received nothing was included for ex- 
penses of litigation conducted by Kneeland, nor for salary and com- 
pensation of the trustées who held the bonds and stock during pen- 
dency of reconstruction, nor for salary and expenses of the bondhold- 
ers' committee, ail of which Kneeland paid under the contract. Thèse 
should hâve been included in the piice received. They aggregated 



ftlLEDO, ST. L. & K. C, E. CO, V. CONTINENTAL TRUST CO. 521 

more than .$50,000, and constituted a part of the price he was to pay 
for the bonds. In no view which can be reasonably taken is there 
shown any violation of section 3290, Eev. St. Ohio. 

5. The next contention is that a majority of the bonds are void un- 
der section 3313, Id., which provides as follows : 

"Ail capital stock, bonds, notes or otlier securlties of a company purchased 
of a Company by a director thereof, eitlier directly or indirectly, for less than 
the par value thereof, shall be nuU and void." 

The contention is that J. M. Quigley, who was a director and prési- 
dent of the Consolidated railroad company, was the secret partner of 
S. H. Kneeland in the contract of January 23, 1886, heretofore in 
substance stated, and therefore a joint purchaser with Kneeland of 
the mortgage bonds of the company at less than par. To support 
this averment, Kneeland produces a copy of an agreement between 
himself and J. M. Quigley, and testifies that this agreement was but 
the written embodiment of a paroi agreement which had existed be- 
tween himself and Quigley prior to the date of the agreement of Jan- 
uary 23, 1886. This contract is dated July 8, 1886, and was at that 
date signed and deposited, as a secret arrangement, with Kobert G. 
Ingersoll, the private attorney of Kneeland, and his représentative 
as one of the trustées to whom the railroad bonds had been delivered 
in escrow for delivery to Kneeland as his contract was performed. 
That agreement was in thèse words: 

"Mémorandum of agreement between Sylvester H. Kneeland, of the flrst 
part, and James M. Quigley, of the second part. Whereas, the party of the 
first part, on the 23d of January, 1886, made certain contracts for the recon- 
struction, widening of the gauge, and equipping of the line of railroad from 
Toledo to East St. Louis, now known as the Toledo, St. Louis & Kansas Olty 
K. E. Co., said contracts having been made with the first mortgage bondholders' 
eommlttee or the trustées, respectively, of the Unes of road heretofore known 
as the Toledo & St. Louis Divisions of the Toledo, Cincinnati & St. Louis H. 
K. Oc, contracts of like character and ténor having been slnce made with the 
Toledo, Charleston & St. Louis R. B. Co., the Bluffton, Kokomo & Southwestern 
K. R. Oc, and the Toledo, Dupont & Western K. E. Co., being the companies 
forming by consolidation the Toledo, St. Louis & Kansas City E. R. Oo., before 
mentioned; and whereas, the party of the first part, owing to the complicated 
and hazardous character of the contracts above referred to, having been unable 
to associate with himself therein such persons as he desired and anticipated, 
and now flnds himself alone, and in danger of failing to accomplish ail he has 
undertaken, and for thèse reasons, and to better carry out the great work in 
liand, finds It necessary to avail himself of the extended acquaintance and great 
knowledge and expérience possessed with respect to the railroad property by 
the party of the second part: Now, therefore, in considération of the premises, 
and other valuable and sufflcient considération, hereto him moving, the party 
of the first part hereby associâtes with himself the party of the second part as 
fuU partner equally in ail the contracts above mentioned. Any profit to be 
made thereby to be equally divided; that is to say, each to be entitled to one- 
half of such profits. And the party of the flrst part déclares he has no associ- 
âtes or partner In such contracts but the party of the second part. It is agreed 
between the parties hereto that thelr respective duties shall be as follows: The 
party of the first part to hâve charge of the reconstruction and financial ar- 
rangements therefor, and negotlations looking to alliances with other compa- 
nies. The party of the second part to attend to the closing up of the trust cre- 
ated under a certain trust deed or agreement dated April 9, 1884, to conduet 
and hâve charge of the varions lltigations and références involving the pur- 
chase-money fund In court, conflicting title, and ail lawsuits pertaining to the 
Une of said Toledo, St. Louis & Kansas City K. R. Co., and to manage the 
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business, other than fljiaBcial, of the railrqad company. If, owlng to illness, 
or any other cause, the party of the second part should be unable to perform 
hîs duties as above, there is to be deducted from his share of the profits, bef ore 
a final division, the amount required to pay the persons other than légal counsel 
who may be employed to talje his place and do his work. The party of the 
first part in his départaient to be withoyt restriction, except that he shall not 
close any negotiations tending to reduce the interest or profits of the party of 
the second part'wlthout the consent o( the party of the second part. Any prof- 
its in securities or money withdrawn bef ore the completion of the contracta 
shall be divided equally at the time." 

So far as it appears, this corrupt agreement was known only to tlie 
parties thereto, and to the depository thereof. The relation thus es- 
tablished continued until September 8, 1887, when it was dissolved 
by mutual consent, and the signed agreement destroyed. A partial 
settlement of the profits seems to hâve been at that time agreed upon, 
and on July 5, 1889, Quigley received from Kneeland 180 of the bonds 
of the railroad Company in compromise of his claims against Knee- 
land under this most infamous contract. The e\il and vicions char- 
acter of this arrangement by which Quigley was to become interested 
with Kneeland in the profits to be realized under this contract is at 
once seen when we recall that Quigley was not only the chairman of 
the bondholders' committee, which was the other party to the con- 
tract, but the président of the Consolidated railroad company, which 
by the act of consolidation had assumed or adopted the contract made 
in anticipation of its organization. The object in uniting Quigley 
with himself was plainly to facilitate the acceptance of the work he 
was doing in the reconstruction of the railroad through Quigley's in- 
fluence with his fellow directors, and more directly through his influ- 
ence with Isaaç W. Wtite, the représentative of theold bondholders' 
committee and of the new railroad company. This influence Knee- 
land says was suprême with White; the latter being, as he says, a 
mère "ofiice boy" under Quigley. Between June 19, 1886, and Sep- 
tember 7, 1887, bonds ' aggregating |4,'550,000 were delivered by In- 
gérsoll and White, trustées, to Kneela,nd, under the terms of the con- 
tract of January 23, 1886; and the contention is that ail of thèse 
bonds so delivered prior to September 8, 1887, when the relationship 
between Kneeland and Quigley was dissolved, werë bonds sold by the 
railroad company "directly, or, indirectly'* to Quigley, who was a di- 
rector of; ,th,e, company, for iess than par, and are therefore "null and 
void," under section 3313, Eev. St. Ohio. 

The first question ,is whether Quigley was associated with Knee- 
land when thé contract of January 23,, 1887, became obligatory upon 
the Consolidated company. The constituent companies composing 
that company accepted the title to the railroad from Kneeland sub- 
ject to the conditions of his agreement of January 23, 1886, and ei- 
ther expressly'ér împliëdly assumed the obligations of that agree- 
ment. The same may be said as tothe conséquences which resulted 
from the consolidation of the constituent companies. The burdens, 
obligations, and contracts of the constituent companies were imposed 
upon the cohsolidated company aë a cQUsequence oi the act of consoli- 
dation, and without any formai adoption of such contracts by the oflEi- 
cers and directors of the Consolidated company. Section 3384, Rev. 
St. OMo; Coûipton v. Eailway Co., 45 Ohio St. 592, 16 N. E. 110, and 
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18 K. E. 380; Eailway Co. v. Ham, 114 U. S. 595, 5 Sup. Ct. 1081. 
That which was done after consolidation was in mère exécution of 
the agreeraent imposed by law upon tlie Consolidated company as a 
conséquence of consolidation. ïhe date, therefore, of tlie assump- 
tion of the contract of January 2.3, 1886, by tlie railroad company, 
was June 19, 1886. At that date was Quigley a Joint contractor 
with Kneeland, or otherwise directly interested in the agreement 
then assumed by the company of which he on the sanie day became a 
director and président? For the purpose of carrying this contract 
of July 8, 1886, back of the date of the organization of the Consoli- 
dated company, Kneeland bas testifled that prior to the contract of 
January 23, 1886, he had a verbal agreement with Quigley that, if 
he obtained an agreement for the reorganization and reconstruction 
of the old narrow-gauge railroad, he (Quigley) was to hâve one-half 
the profits of the venture, and that that agreement was not put in 
writing until the paper of July 8, 1886, was prepared and signed. 
Quigley dénies this, and says he had no other agreement with Knee- 
land prior to July 8, 1886, than an agreement that he would repre- 
sent him in the matter of defending claims against the old company 
involving liens prior to the mortgage, and that Kneeland was to com- 
pensate him for this attention. He says he did dévote himself to 
this duty, and after a time found some disagreement as to the value 
of his services, growing ont of différences of opinion as to the proflta- 
bleness of the Kneeland contract, and that Kneeland flnally proposed 
to give him one-half of his net profits for his services in the matter of 
underlying liens. We hâve given attentive considération to the évi- 
dence of Robert G. Ingersoll, but fail to find anything in it which is 
inconsistent with this statement of Quigley. The actual date when 
this corrupt agreement was originally made is of the utmost impor- 
tance, and upon this point Mr. Ingersoll's memory is utterly valueless, 
and nothing detailed by him as to conversations with Quigley is in 
any way inconsistent with the statement of Quigley that this agree- 
ment under which he acquired an interest in the profits of Knee- 
land's contract with the railroad company was made July 8, 1886, 
being the date of the contract signed by him. The contract itself 
contains internai évidence that Kneeland had had no associate, and 
had not contemplated theretofore an association with Quigley. Be- 
tween Kneeland and Quigley, we should prefer to accept the state- 
ment of the latter. He at least has not voluntarily exhibited him- 
self as a party to this disgraceful and corrupt bargain. The circum- 
stances also tend to confirm Quigley's account of the matter, and we 
concur with confidence in the conclusion reached by the trial court 
that this contract of July 8, 1886, bears the true date of the agree- 
ment, and that the effort to carry this corrupt arrangement back to 
the contract of January 23, 1886, has been unsuccessful. Kneeland 
was not a director of the company, and it was perfectly legitimate 
for it to sell to him its bonds and stock at any satisfactory price, pro- 
vided only that the provisions of section 3200 were not violated. 
Kneeland was the only party known to the railroad company at any 
time, and was the only party with whom it had any contractual re- 
lations. CInder a perfectly valid agreement, ail of the bonds of the 
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Company were delivered to Ingersoll and White as trustées, to be de- 
livered as the contract with Kneeland should be performed. This 
was tbe contract and the status of thèse bonds when Quigley bar- 
gained with Kneeland for an interest in the profits of the contract. 
However vicious and corrupt this agreement was, in view of Quigley's 
duty as a director to protect his company against the improper claims 
of Kneeland, it was not a purchase of bonds by Quigley from the rail- 
road company. Whatever title or interest he acquired in such 
bonds, he acquired through and under Kneeland. When the com- 
pany assumed this agreemeïit (whether it did so as matter of law or 
by formai adoption is of no moment hère), and placed the bonds in 
the custody and control of the trustées, to be delivered as Kneeland's 
contract A\'as performed, it parted with them, and could make no 
other disposition of them, unless its title should be recoTered through 
failure of Kneeland to perform his agreement. Kneeland might 
hâve sold them to whomsoever he pleased, and at any price he saw 
fit. The prohibitions of the statute apply only to original sales 
made by the company. Kneeland might sell to a director as well as 
to a stranger. The indirect purchase by a director, prohibited by 
the statute, is a purchase for a director by another, or by a director 
in the name of another. It cannot be said that Quigley indirectly 
purchased bonds from the company, by obtaining them from Knee- 
land, either by a purchase out and out, or by a contract for participa- 
tion in his profits. Certain of the bonds delivered to Kneeland were 
subscribed for by Havemeyer, Herbeck, Quigley, Stout, and Brown, 
when directors. This was done under an agreement with Kneeland 
by which he agreed to let the old narrow-gauge bondholders hâve an 
equal amount of the new bonds and common stock for the par value 
of the bonds in cash. This subscription to thèse bonds was made 
after the flrst 2,000 bonds had been actually delivered to Kneeland. 
This was not a purchase from the company, but a purchase from 
Kneeland. But Kneeland says this privilège of subscription was 
really a part of his agreement of January 23, 1886. This is so only 
in a modifled sensé. It was wholly collatéral to his contract, and 
seems to hâve been a personal verbal concession made by him to in- 
duce the old mortgage bondholders to consent to change the original 
plan for the reorganization of the old railroad, under which they were 
to receive second mortgage bonds of the proposed new company for 
their old bonds, and accept preferred stock instead. To induce them 
to accept this change, he agreed that he would, at their option, sell 
them an amount of his flrst mortgage bonds equal to their old bonds 
and the same amount of his common stock, for cash, at the par of 
the bonds. This was a purely personal and collatéral arrangement 
between Kneeland and the beneflcial owners of the old railroad, and 
was no part of the obligation assumed or adopted by the consolidated 
company. Those to whom the privilège was extended were not ob- 
ligated to take bonds from him, and did not avail themselves of the 
option until after Kneeland had become the actual owner of the 
bonds. Upon thé facts of the case, we agrée with the conclusion of 
the circuit court tliat none of the bonds were sold in violation of sec- 
tion 3313, Eev. St. Ohio, 
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But we also affina the decree npon this point «pon another ground; 
that is, that none of the appellants were entitled to challenge the 
validlty of the mortgage bonds. The railroad company made no such 
issue. Its answer was a formai traverse of the formai averments 
of the bill, and made no question as to the validity of the bonds under 
section 3313, Rev. St. Ohio, issued by it, and secured under the mort- 
gage sought to be foreclosed. This défense has been made only un- 
der issues presented either by the answers or intervening pétitions of 
gênerai and unsecured subséquent creditors of the railroad company. 
May such creditors rely upon section 3313 as a défense against the 
enforcement of a mortgage and mortgage debt existing when they 
became creditors, and of which they had notice through registration? 
Are bonds sold by an Ohio railroad company at less than par to a 
director so absolutely null and void that any subséquent creditor 
may interpose the défense and destroy the obligation, even in the 
hands of an innocent holder for value? Are they so absolutely void 
that neither the company nor its stockholders can waive the objection 
or validate them by subséquent ratification or long acquiescence? 
The construction contended for by counsel for appellants is that the 
bonds are void to ail intents, and in the hands of every holder, and 
that the défense to them may be made by any creditor of the company. 
The question has never been before the suprême court of Ohio, and is 
therefore one for original and independent opinion. The same ques- 
tion was made in the case of Zabriskie v. Eailroad Co., 23 How. 381- 
399, but was not decided. The statute déclares ail bonds sold in vio- 
lation of the statute to be "null and void." But nothing is better 
understood than that the word "void" is more frequently than other- 
wise used in the sensé of "voidable," both in contracts and statutes. 
Thus, in leases, contracts of insurance, and contracts of sale, the 
word "void" is almost universally construed as meaning voidable 
at the option of one of the parties, and therefore capable of being 
waived and enforced over the objection of the other. The cases 
illustrating this are innumerable. The same interprétation is often 
given to the words "null and void," when found in statutes. The 
statute provides that ail bonds sold by the corporation to a director 
at less than par shall be "null and void." If we are compelled to con- 
strue the word "void" in its literal sensé, there is an end to the argu- 
ment. That which is void is incapable of enforcement, and cannot 
be ratified or confirmed. In this sensé, an act of a corporation whoUy 
beyond the corporate powers is void and incapable of confirmation or 
enforcement. Iron Co. v. Eiche, L. E. 7 H. L. 653; Thomas v. 
Eailroad Co., 101 U. S. 83; Central Transp. Co. v. Pullman's Palace- 
Car Co., 139 U. S. 24-59, 11 Sup. Ct. 478; Trust Co. v. Boynlon, 37 
U. S. App. 602, 19 C. C. A. 118, and 71 Fed. 797. 

In Andersen v. Eoberts, 18 Johns. 529, Spencer, C. J., in differenti- 
ating void and voidable acts, said: 

"Whenever the act done takes effect as to some purposes, and Is void as to 
persons who hâve an interest In Impeaehing it, that act is not a nulllty, and 
therefore, In a légal sensé, Is not ntterly void, but merely voidable. Another 
test of a void act or deed is that every étranger may talie advantage of it, but 
not of a voidable one." 



;This distinction is one recqgnized by the OMo court in Terrill v. 
Auchauer, 14 OMo: St. 80-88, / ^ 

, It appears to us that there is good reason for refusing to give to 
the words "null and void," in section 3313, any narrow or rigorous 
construction, and good reason for interpreting them as used in tlie 
sensé of "voidable." Tte reasons for this construction are found in 
the object of the ^tatute. The object was not to compel the sale of 
ail such corporate securities at par. There is no statu te in Ohio 
prohibiting a corporation from disposing of its capital stock at its 
fair market value, except to a director. Neither is there any policy 
to bfi discovered from the statute of that state regulating the organiza- 
tion of railroad corporations from which we might infer a purpose to 
cpmpel sales of corporate stock at par only. Neither do we flnd any 
statute which forbids generally the sale of railroad bonds at less than 
par. Upon the contrary, section 3290 déclares sales at any price 
not lesg than 75 per cent, of par value to be valid and regular, and 
docs; not in terms déclare sales at less than that price as operating to 
destroy bonds so sold. Neitber does this section 3313, nor any other 
Ohio statute, prohibit sales of either corporate stocks or bonds to di- 
reçtprs. The plain and obvions object was to protect such corpora- 
tions from improvident or fraudulent sales of such securities by direct- 
ors ito directors by requiring that such sales shall be for not less than 
par. The statute affects only the personal dapacity of the directors 
to buy bonds from the corporiation at less than par. No public policy 
is declared upon the face of the statute, and none isdiscoverable from 
the pvident object and purpoSe of the law. By section 3290, the state 
consents that sales of bonds shall be valid and effectuai if made at any 
price equal to, or in excess of, 75 per cent, of par. If we assume that 
that statute is based upon some principle of public policy looking to 
the interest of the public who may become creditors of the company, 
then the public policy of Ohio and the interests of future creditors 
are protected by requiring that ail bonds shall be sold at not less than 
75 cents on the dollar. Whether bonds are sold to a stranger, a stock- 
holder, or a director at 75 cents, or at any sum above that and below 
par, does not aiïect any public policy which may be indicated by sec- 
tion 3290. It follows, therefore, that if directors are not permitted. 
to buy bonds at 75 cents, as ail the rest of the public may, the prohi- 
bition is intended to protect the corporation against sales by those 
who represent the corporators to themselves, and that the public hâve 
no concern, except so far as the public interest may be regarded as 
protected by section 3290. We are therefore led to construe the 
statute as one intended only for the beneflt of railroad corporations 
and their stockholders. Such a statute serves its purpose whea con- 
strued as making sales in violation thereof voidable at the instance 
of the corporation for whose beneflt it was enacted, whether the latter 
be put in motion by its proper olficers, or by stockholders when the 
corporate management refuses to act. The raie deducible from the 
decided cases is this: Wherç the enactment is not based upon some 
declarèd or évident gronndof public policy, but has for its object the 
protection of persons sui juris, the word "void" will generally be con- 
strued as "voidable" only at the élection of the persons foi* whose 
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beneflt the enactment was passed. In Ohio this rule of interpréta- 
tion was applied in Terrill v. Auchauer, 14 Ohio St. 80, where a stat- 
ate which declared that a purchase at a judicial sale by one who acted 
as an appraiser of the property should be "considered fraudulent and 
void" was construed as making such a purchase voidable only on in- 
terposition of a party in interest directly for the purpose of avoiding 
it. The Ohio court, in the case cited above, after considering the ob- 
ject of the statute under considération, said: 

"It would seem that we ought to construe the word 'void,' in this statute, 
as meaning 'voidable' only, if we can flnd any established rule by which to 
distinguish cases in which it has béen and ought to be so construed from those 
in which a literal construction has been adopted, and to hold that this case 
cornes withln the former category. Such a rule, we thinlj, is found in the 
foUowing language of Bayley, J., in Bex v. Inhabitants of Hipswell, 8 Barn. & 
C. 471, where, dîscussing a question of statutory construction, he says: 'But It 
is said that "void" is sometimes construed "voidable," and, where the provi- 
sion is introduced for the benefit of the parties only, such a construction may 
be right, but where it is introduced for public purposes, and to protect those 
who are incapable of protecting themselves, it should receive its full force and 
effect.' Tested by this rule, the word 'void,' in the statute under considération, 
may be held to mean 'voidable' only, for this provision of the statute was ob- 
viously introduced only for the beneflt of parties to be afïected by the sale. 
The public at large hâve no interest in the matter, and the parties in interest 
hâve full opportunity to protect themselves by interposing to prevent the 
confirmation of a sale, or moving to set it aside, or, in a proper case, by a 
direct proceeding to avoid it after the conveyance is made. A rule substan- 
tially similar is stated by Lord Denman in Pearse v. Morriee, 2 Adol. & E. 94, 
in thèse words: "The word "void" had certainly been construed as "voidable" 
in some instances, where the proviso was introduced in favor of the party who 
did not wish to avoid the instrument.' " 

In Bank v. Portner, 46 Ohio St. 381-384, 21 N. E. G34, the court 
held that the indorsee of a check could not recover against the drawer, 
although he took same for value and without notice of any vice in 
the transaction, because of the provisions of section 4269, Rev. St. 
Ohio, declaring ail notes, bills, bonds, and contracta, when given for 
money won or lost upon any game, to be "absolutely void and of no 
efïect." But the Ohio court clearly distinguished the principle upon 
which it proceeded in that case from the principle to be f ollowed 
where the statute using the word "void" is not one enacted for the 
purpoçe of advancing some public policy, by saying: 

"Notwithstanding the gênerai tendency of courts to construe the word 'void' 
as 'voidable' only, when used in statutes that affect contracts made In disregard 
of their provisions, yet where a public policy is to be subserved, as the sup- 
pression of usurj' or gaming, the setfled rule is to give to the language em- 
ployed its full force and elïect. The rule with its limitations is thus stated by 
a very reliable author on the interprétation of statutes: 'In gênerai, however, It 
would seem that, where the enactment has relation only to the benefit of par- 
ticular persons, the word "void" would be understood as "voidable" only, at 
the élection of the persons for whose protection the enactment was made, 
and who are capable of protecting themselves, but that when it relates to per- 
sons not capable of protecting themselves, or when it has some objeet of pub- 
lic policy in view which requirea the strict construction, the word receives its 
natural full force and efCect.' Maxw. Interp. St. (2d Ed.) 25C." 

Thus, a Massachusetts act declared ail mortgages given to secure 
usurious obligations "utterly void." The suprême court of Massa- 
chusetts interpreted the plirpose of the act to be the protection of 
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mortgage debtors against usurious demands, and held the words 
"utterly void" as meaning "voidable" at the instance of the debtor, 
and that strangers to the title should not be at liberty to raise the 
question. Green v. Kemp, 13 Mass. 515. In Michigan a statute 
proyided that no mortgage or sale "of any part of the mine works, 
real estate or franchises of any corporation" mentioned in the flrst 
section of the act "shall hâve any force or effect, or pass any title 
thereto, or interest therein, unless expressly authorized by the vote 
of three-iifths in interest of the entire stock of said company actually 
présent, or legally represented, at some meeting called and notifled" 
as required by law. A mortgage was sought to be foreclosed, and 
was resisted by an assignée of the equity of rédemption, which had 
been sold at exécution sale, upon the ground that the mortgage 
had not been authorized as required by the statute, and was void by 
express provision of the statute. The opinion of the court was by 
Oooley, J., who, in a clear and well-considered opinion, held that the 
défense could only be made by the corporators. The statute in ques- 
tion was construed as intended only to protect stockholders in mining 
companies, and upon this ground held to render a conveyance made 
contrary to its provisions voidable only, at the élection of those for 
whose beneflt the statute was passed. 

This provision of the Ohio statute does not limit the scope of the 
powers of the companies affected, but only prescribes régulations as 
to the manner of exercising the gênerai powers of the corporation. 
If this régulation of the disposition of corporate securities be one in- 
tended only for the beneflt of the corporation, it is a provision which 
the corporation and its stockholders might waive. Zabriskie v. Eail- 
road Co., 23 How. 381-3985 St. Louis, V. & T. H. R. Oo. v. Terre 
Haute & I. R. Oo., 145 U. S. 393-403, 12 Sup. Ct. 953; Louisville 
Trust Co. V. Louisville, N. A. & C. R. Co., 43 U. S. App. 550, 22 C. C. 
A. 378, and 75 Fed. 433, and decided by suprême court of the United 
States May 15, 1899 (not yet offlcially reported) 19 Sup. Ct. 817; 
Central Trust Co. v. Columbus, H. V. & T. Ey. Co., 87 Fed. 815- 
826. 

A statute of Illinois prescribed that any lease by an Illinois railroad 
company without the written consent of the Illinois stockholders 
"shall be null and void." It was construed as a provision enacted 
for the beneflt of the stockholders alone, and to be availed of by them 
only. St. Louis, V. & T. H. E. Co. v. Terre Haute & L R. Co., 145 U. 
S. 393-403, 12 Sup. Ct. 953. 

The conclusion we reach is that subséquent creditors cannot avail 
themselves of a défense which the corporation has not made, and which 
was available only to the corporation. If the corporation chooses t» 
acquiesce, a créditer who became such afterwards will not be heard 
to impeach the transaction. This is well settled in respect to a 
fraud practiced upon a debtor. If the debtor waives the right to im- 
peach the. transaction, or elects to abide by it, a créditer subséquent to 
the fact will not be sufEered to inquire into or question it. Graham 
V. Railroad Co., 102 U. S. 148; Porter v. Steel Co., 120 U. S. 673, 7 
Sup. Ct. 1206. So, where a transaction is within the gênerai scope 
of the powers of the company, but is in violation of some limitation 



TOLEDO, ST. L. & K. C. E. CO. V. CONTINENTAL TRUST CO. 523 

of law upon the exercise of tlie power, it cannot be challenged by 
those who subseqiiently become creditors. Sioux City Terminal Kail- 
road & Warehouse Co. v. Trust Co., 27 C. 0. A. 73, 82 Fed. 124^133; 
Central Trust Co. v. Oolumbus, H. V. & T. Ky. Ce, 87 Fed. 815-828; 
Bank v. Whitney, 103 U. S. 99-103. 

The corporation having made no issue, and having chosen to ac- 
quiesce in the purchase of the bonds averred to hâve been sold to 
directors, the défense is not available to subséquent creditors. The 
conséquences to innocent holders of securities, such as Ohio railroad 
bonds, would be most appalling and unjust if the provision in question 
should be construed as making such bonds void to ail intents, and 
upon the challenge of any subséquent créditer, for a secret vice grovs'- 
ing ont of their original disposition by the corporation. So harsh 
and unjust a construction is not necessary, and would be unjustifiable, 
in view of the object of the enactment. A construction which casts 
upon innocent holders of such bonds ail the conséquences of a viola- 
tion of the statute, and suffers the corporation to retain the benefits 
of such a violation of law, and the original purchasers to escape 
responsibility, would bring about most déplorable results. The issu- 
ance and sale of bonds and stocks were within the gênerai scope of 
the powers of the corporation. Their sale at less than par to a di- 
rector was a mère violation of the provision regulating the exercise 
of that power. This régulation, being for the benefit of the corpora- 
tion, is only available to the corporation while the bonds are in the 
hands of those who took them in violation of the law, or with notice 
that they had been purchased in violation of law. It is a défense not 
open to strangers, nor to those who became creditors after the exécu- 
tion of the contract. Upon this ground, as well as upon the ground 
that the évidence fails to show a violation of law by a sale to directors 
at less than par by the corporation, we affirm the decree of the circuit 
court holding that ail the bonds are légal and valid obligations of the 
corporation. 

6. The circuit court did not err in holding that the preferred stock- 
holders were entitled to a préférence over the common stockholders 
in the distribution of the property of the corporation after the pay- 
rnent of debts. The form of thèse certiflcates of preferred stock has 
been heretofore set out. The contention of the common stockholders 
of the Company is that the words contained in the foregoing certifi- 
cate, "this stock constitutes a lien upon the property," were inserted 
without authority of the corporation, and by the président, or some 
cne acting for him, in the printing of the certiflcates, and that they 
were not authorized by the contract with Kneeland of January 23, 
188C, nor by the resolutions of the board of directors. The évidence 
fails to establish the contention that this language was inserted 
fraudulently. The form of the certiflcate was left by the directors 
to Kneeland, who represented this common stock, and to Quigley, 
and the bondholders' committee, who represented those who were to 
receive the greater part of the preferred shares. There was much 
conférence between Kneeland and the bondholders' committee, and 
more than one form was suggested and considered. The évidence 
as to the verbiage thus suggested and flnally adopted is altogether ud- 
95 F.— »4 
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satisfàctory. The certiflcates in the form they now appear were 
issued in November, 1886, and the stock was shortly thereaiter listed 
npon the New York Stock Exchange, at the request of the directors 
of the ràilroad company, and with the consent and knowledge of 
Kneeland, and hâve gone into gênerai circulation without objection 
or protest until the question was made in this litigation. Thèse 
facts strongly tend to establish that the form of the certiflcate was 
as agreed upon by Kneeland and Quigley, and the others composing 
the committee to whom that matter was referred. Whether the 
agreement of January 23, 1886, or the subséquent résolutions of the 
Consolidated company, expressly authorized that the preferred stock 
should be preferred in respect to both the property and net earnings 
of the corporation, or whether either the contract or resolutions au- 
thorized the form in which siich certiflcates were issued, the f act re- 
mains that the certiflcates were issued in the form they now appear, 
with the knowledge and sanction of Kneeland, who, in October, 1886, 
received 2,310 shares of this preferred stock, and admits that he then 
noticed both the lien clause in question, as well as the clause prohib- 
iting any mortgage without the consent of the" preferred stockholders. 
The stock ledger shows Kneeland to bave been the holder of the 
whole block of common stock from June 19, 1886, until November 24, 
1886, when he turned it over to Ingersoll and White, the trustées 
under the construction contract, who again delivered it to him, from 
time to time, in blocks, in payments under the construction agree- 
ment, and none passed to outsiders until November 24, 1886, when 
a delivery was made tO him by the trustées, à part thereof being 
transferred on the same day by him to others. Thus Kneeland, 
while the sole holder of every share of common stock, received pre- 
ferred shares from the company in the form they now appear. Thèse 
he retained, without taking any step to correct the form of contract 
therein set out by which slich stock was given a préférence in the 
distribution of the property of the corporation over the common 
stock, ail of which was ô^ned by him. Three years later he received 
5,000 other shares of the eame preferred stock, Without objection or 
protest. At that timci he still owned a large majority of the com- 
mon shares; and, while his receipt of preferred shares at that time 
could not affect others who had become owners of common stock 
theretofore by assignment from him, it is a strong circumstance to 
indicate that he had theretofore ratifled and consented to the préfér- 
ence given the preferred shares over the common shares at a time 
when he was the sole représentative of the common stock. A delay 
of more than 10 years in questioning the authority of the préférence 
clause is in itself sufflcient to raise a presumption of ratification. If 
the common stockholders had the right originally to hâve this lien 
clause stricken out, so far as it applies to the property of the company, 
they hâve lost that right, under the circumstances of this case, by their 
acquiescence and inexcusable delay. It is true that this is not a 
question between creditors and the corporation, or stockholders and 
third parties. But it is a question between holder s of common ana 
holders of preferred stock. If the common stockholders had an équi- 
table right to bave the lien clause in question stricken out, and the 
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( ciihact (ledared illégal, tliey should hâve been prompt in their ap- 
plication to the corporation, or, If it obtained circulation before 
knowledge, tben they should bave been prompt in their application to 
the courts for relief. Mor. Priv. Corp. § 462; Banigan v. Bard, 134 
TJ. S. 291, 10 Sup. et. 565; Kent v. Mining Co., 78 N. Y. 159-187, et 
seq.; Taylor t. Kailroad Co., 13 Fed. 152. This they should hâve 
done, so that evil should not fall upon innocent parties who might 
buy such shares in reliance upon this clause. This they did not do, 
and only complained when the distribution of the company's property 
was about to occur. The évidence of acquiescence and ratification 
afîorded by such inexcusable delay is an answer to the objection now 
made to the préférence claimed, aside from ail other questions we 
hâve considered. The objection that such a préférence in the prop- 
erty of the Company as is secured by this clause is illégal and unau- 
thorized by law bas been again pressed upon us. The same question 
arose in the case of Hamlin v. Trust Co., 47 U. S. App. 422, 24 C. C. 
A. 271, and 78 Eed. 6G4. The question was there most ably argued, 
and was decided upon full considération. In that case we had under 
considération the very preferred shares now in question. We said 
then that, "Ordinarily, preferred stock is entitled to no préférence 
over common stock in relation to capital. But when there is an ex- 
press agreement giving such a préférence, not prohibited by local law 
nor the charter, we see no reason why it is not a valid contract, as be- 
tween the corporation and such preferred stoekholders, and binding 
upon the common stoekholders." Such an agreement is nothing 
more than a contract between stoekholders as to how they shall di- 
vide the corporate property and profits, and, if not prohibited, is 
clearly within the gênerai powers of such corporators. It is difflcult 
to see how such an arrangement is of the slightest conséquence to 
the public, or to creditors of the corporation. It does not withdraw 
the property from the demanda of creditors, and provides only for 
the division among those who are the bénéficiai owners of the cor- 
porate property, after the payment of corporate obligations. We see 
no reason for doubting the correctness of the view we took in the 
Hamlin appeal of the legality of such an agreement for préférence, 
nor of the proper construction and intent of the words employed to 
give the préférence complained of . Mor. Priv. Corp. § 461 ; Gordon's 
Ex'rs V. Railroad Oo., 78 Va. 501 ; In re Bangor & P. M. Slate & Slab 
Co., L. R. 20 Eq. 59; McGregor v. Insurance Co., 33 N. J. Eq. 181. 

7. The original decree of foreclosure denied to the preferred stoek- 
holders the right to use their stock in the payment of any bid made 
by them for the railroad property when exposed for sale under the 
foreclosure decree therein ordered. The ground for this déniai, as 
stated by Judge Taft in his opinion, was as follows: 

"Such a clause in a decree Is, in effect, a distribution of the assets of the 
Company among the stocliholders, and would necessarily worlc to the préjudice 
of those creditors whose chiims are not to be paid under the decree for sale. 
Are there not or may there not be such creditors? In the foreclosure proeeed- 
ing, only judgment creditors are parties. Such a provision in a foreclosure 
decree would utterly ignore the rights of creditors vphose claims are not re- 
duced to judgment. Nor does the creditors' bill necessarily include ail cred- 
itors of the Company. The advertisement for creditors of the company under 
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the creclitors' bill only invited, and only could invite, those to corne In who 
wishfd to participate in tlie distribution of tlie proceeds of the sale between 
creditors; but It did not ad vise ttiem that the surplus, if aiiy, after sale of the 
property and payment of claims of those who made themselves parties, was to 
be divided among the stocliholders. ïhose creditors who hâve chosen not to 
corne in hâve the right to rely on this court's paylng over the surplus to the 
Company, to whom they can look for payment. Their failuré to corne in under 
the creditors' bill, which is a proceeding quasi in rem, only excludes them from 
any claim against the property, but it does not bar their claims against the 
Company on a winding up, and for a distribution of the surplus realized by the 
Company on the sale of the property under the creditors' bill. For this reason 
the application of the preferred stpckholders for leave to use preferred stock ta 
complète their bid must be denied." 

Subsequently, upon application, he permitted a modification of the 
decree, and allowed such preferred shares to be used to complète any 
bid by such stockholders, under the conditions following: 

"tTpon application made by and on behalf of the cross complainants Hanni- 
bal B. Hanalin and others for a modification of the decree for foreclosure, 
entered April 1, 1898, the court grants the application by adding, at the foot 
of said decree, the following: Upon the issue arising between the cross bill 
of said Hamlin and others, and the answer to said cross bill of the défendant 
the Toledo, St. Louis & Kansas City Railroad Company, and the answer of 
S. H. Kneeland, for himself and other common stockholders, the court flnds 
that said cross complainants and others as holders of the preferred stock in said 
ïoledo. St. Louis & Kansas City Kailroad Company hâve, by virtue of the 
terms under which said stock was issued, a priority over said common stock- 
holders, not only in the payment of dividends, but also In the distribution of 
the assets, remaining after the payment of ail the debts of said company, 
secured or otherwise, when th& same may come on to be distributed, and 
therefore that, if said preferred stockholders or any of them choose to do so, 
they may depoisit, in partial fulflllment of any bid which they may make at 
the sale ordered l^erein, shares of the preferred stock of said railroad com- 
pany; provided, however, that such stock shall not be received for this purpose 
until the holders thereof shall hâve paid into the reglstry of the court a sum 
upon their bid in cash sufficient to satisfy ail the costs and expenses of this 
suit and sale, ail the receiver's debts, ail the mortgage debt, and ail the debts, 
claims for which hâve beeu flled either in this foreclosure proceeding, or under 
the creditors' bill Consolidated herewith, with interest thereon to the day of 
distribution, as said debts hâve been or shall be hereafter adjudicated either 
under the foreclosure bill or the creditors' bill herein; and provided, further, 
that said preferred stock thus deposited shall be received to pay only that part 
of the surplus of the bid after payment of debts of the railroad company which 
its owners would be entitled to receive on their shares of stock in the distribu- 
tion of the surplus among the holders of the entire issue of said preferred stock, 
and the remainder of said surplus, to be paid in cash, shall be held for ratable 
distribution to the owners of the shares of the preferred stock not joining la 
the bid; and provided, further, that, as a condition of the privilège of using the 
preferred stock to complète their bid as above permitted, such preferred stock- 
holders shall, if they become the purchasers of the said mortgaged railroad or- 
dered sold, hold said road thus purchased subject to a lien equal in amount to 
the entire surplus remaining ont of the purchase price bid after the payment of 
ail the costs, expenses, receiver's debts, and debts of the company, mortgage or 
otherwise flled and adjudicated herein, to secure the payment of any debts of 
said ïoledo. St. Louis & Kansas City Eailroad Company which hâve not been 
presented under this bill or the creditors' bill herein, as the holders of said 
claims may présent them and establish their validity; and the court reserves 
the right to retake the mortgaged property again into its possession, to enforce 
the payment of said debts as they are presented, until the said surplus shall 
hâve been exhausted." 

Hamlin and others, representing the preferred stocldiolders, hâve 
appealed only from so much of said decree as subjects the property, if 
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bonght by them, to a lien "to secure the payment of any debts of said 
Toledo, St. Louis & Kansas City Eailroad Company which had net been 
presented under this bill or the creditors' bill lierein, as the holders of 
said claims may présent them and establisli their validity; and the 
court reserves the right to retalce the mortgaged property again into 
its possession, to enforce the payment of said debts as they are pre- 
sented, until the said surplus shall hâve been exhausted." The objec- 
tion is urged that this decree will operate to leave the interest ac- 
quired by the preferred stockholders through the use of their stock 
in payment of their bid perpetually subject to a lien for an indeflnite 
amount in favor of creditors who refuse to corne forward and prove 
their claims in the creditors' suit, and subject also to new claims aris- 
ing under obligations incurred by the railroad company which will be 
exclusively under the control of those owning the common stock. On 
the other hand, it is said that the duty of the court is to pay over 
any surplus, after paying the debts established in the administrative 
suit, to the offlcers and directors of the railroad company, whose duty 
it will be to hold same subject to the claims of creditors, and of stock- 
holders, upon a légal dissolution of the corporation. The circuit 
court did not entirely recognize the contention of either the corpora- 
tion or the preferred stockholders; for it refused to permit the corpo- 
ration to receive the surplus, and allowed its appropriation by the 
preferred stockholders, subject to a lien in behalf of creditors of the 
corporation, if any should establish their debts who had not come into 
the creditors' suit. That the corporation is not technically dissolved 
as a conséquence of the sale of its property and franchises may be 
conceded. The mortgage included the franchises of the corporation, 
and the decree of foreclosure includes the entire railroad and the 
franchises of the corporation. If, after providing for every debt 
which may be established under the administrative suit, there shall 
be a surplus, what shall be donc with it? The situation is peculiar. 
The preferred stockholders, under the terms of their subscription, are 
entitled to olitain a return of their capital before the common stock- 
holders are repaid. There will be no known debt remaining unpaid. 
There may be debts, however, not proven under the suit instituted for 
the purpose of ascertaining and paying ail debts, and the shell of 
the corporation may 'continue a moribund existence, with the right 
to sue and be sued as a corporation. Are the principles of equity so 
inflexible that, under such circumstances, the court will not feel au- 
thorized to distribute this surplus, lest thereby unknown creditors 
may be prejudiced, or the technical rights of the corporators be vio- 
lated? If the court was authorized by statute to decree a dissolution 
of the corporation, it would undoubtedly direct a distribution among 
stockholders, after ascertaining that no debts remained unpaid. This 
power to adjudge a technical dissolution the court has not. What, 
then. may it do? Hère is a fund for which creditors do not apply, 
and which; in default of creditors, will belong to stockholders. But 
the equity in favor of a distribution by the court is strengthened by 
the fact that the preferred stockholders are entitled to a préférence 
in the distribution of capital over common stockholiters, and object 
to having that surplus paid o^'er to the corporation, which is exclusive- 
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ly in tlie hands of the common stockholders, the preferred stock- 
liolders having no vote in the management of çorporate aflfairs. The 
difficulté arising eut of the f act that a technical dissolution of the 
corporation has not occurred, and will not resuit f rom the sale of the 
çorporate property, is, in our judgment, met by the fact that that 
which will resiilt will amount to a de facto dissolution. The object 
and purpose for which the corporation was created were to own and 
operate its railroad. When that railroad and ail other çorporate 
property and the çorporate franchise to own and operate its railroad 
shall hâve bèen sold and conveyed to the purchasers at foreclosure 
sale, that will f orever put an end to the capacity of the corporation 
to do the only business for which it was created, and operate as a 
de facto dissolution of the corporation. Briggs v. Penniman, 8 Cow. 
387; Slee v. Bloom, 19 Johns. 456; Bradt v. Benedict, 17 N. Y. 93-96; 
Sprague-Brimmer Mfg. Co. v. Murphy Purnishing Goods Co., 26 Fed. 
572. Under such circumstances, a court of equity is justified in ad- 
minlsteriïig the assets of the corporation as if a légal dissolution had 
occurred. Under the creditors' bill and the cross bill of the pre- 
ferred stockholders, through which they hâve asserted their préfér- 
ence in the capital over the common shareholders, the court may, 
after ascertaining that no debts remain unpaid, distribute the assets 
remaining among the stockholders according to the contract between 
them as determined in the foreclosure suit. If the surplus should 
be turned èver to the directors of the moribund corporation, they 
would but hold it as trustées, and would be accountable to the pre- 
ferred stockholders for its' due administration. If they unreason- 
ably retâihéd such surplus, under prêteuse that debts might appear, 
a court t)f equity would, on suit of the stockholders, ascertain the 
existence of debts, and compel distribution. This is practically what 
was doné, under such circumstances, in the case of Cramer v. Bird, 
L. E. 6 Eq. 143-147. The bill was by a preferred stockholder in be- 
half of himself and others against the corporation and its directors, 
and its object was to compel the directors to account to the stockhold- 
ers for a surplus of capital in their hands, and make distribution 
thereof. The corporation liad sold and transferred the property 
which it had been organized to manage, and had ceased to do busi- 
ness. Lord Eomilly, master of the roUs, said: 

"The case may be stated thus, assuming for a moment that no act had been 
passed for the wlnding up of companles: An act Is passed enabling certain 
persons to form a railway and a harbor, and they are constituted a corporation 
for maJsiug and maintaining that railway and harbor. By a second act their 
powers are ex;tended. They are unable to carry on their worlis, and a thlrd 
act Is passed, reclting that their powers had become extinct, and authorizing 
the transfer of their undertaliing to another company, which is accordlngly 
effected, the property is sold, and, after providing for ail the liahilities of their 
own Company, the directors hâve a balance of several thousand pounds in hand. 
Oan it be said that there is no remedy, and that they are entitled to keep this 
money for themselves? The proposition amounts to this: That, unless the act 
of parliamerit gives a remedy, there is none. I consider that they are trustées 
for the members of that body which was once a corporation, but which has be- 
come extinct, and that this court, maliing ail due and Just allowances to them, 
may call on the directors to pay the money, and divide It among the persons 
entitled, as though no wlnding-up act had ever passed. This case does not, in 
my opinion, corne wltbin the 199th section of the companles act of 1862, nor 
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within the raihvays abandonment act of 1850 (13 & 14 Vlct. e. 83), nor the rail- 
way companies act of 1867 (30 & 31 Vict. c. 127). None of thèse acts were in- 
tended to supersede the prlnciples of equity, but only to assist the court, by giv- 
ing additioiial powei's, to enable persons to enforce equitles, without those 
peculiar diffleulties arising from the number of shareholders, and from the ruh's 
of equity, which theretofore had made it impossible for persons in such cases 
ever to get to a decree. I am of the opinion that there cannot be a plainer 
equity than this: that, where the functions of a corporation hâve ceased, the 
managers of that corporation are bound to account for ail moneys belonging to 
the corporation, and, when such moneys are ipiproperly retained, thls court 
will make a decree, in order that they may be divided among the various mem- 
bers." 

A note shows that a référence was made to ascertain what debts 
and liabilities of the company remained unsatisfied. The doctrine 
of this case was recognized in Re Suhurban Hôtel Co., 2 Ch. App. 737. 
Tliat which the court might do upon a bill flled by stockhoiders 
against the directors of a corporation which has permanently ceased 
to do business, and has lost the power to carry ont the purposes of 
its organization, it may do, under the pending creditors' bill, in con- 
nection with the pleadings and decrees aft'ecting this corporation and 
its property in the foreclosure case. The court should, in the ad- 
ministrative case, exercise the jurisdiction arising out of the fact 
that a de facto dissolution has occurred, and on that basis ascertain, 
as in Cramer y. Bird, whether any debts and liabilities remained un- 
paid. For this purpose it will be proper for the circuit court to 
cause publication to be made, requiring ail creditors to file their 
claims within a reasonable time, to be prescribed by the court, and 
to establish the same before the master. After providing for the 
paj'ment of debts so ascertainfîd, it will be the duty of the court, no 
debt remaining unpaid, to déclare a final distribution of the capital 
among the shareholders who, for this purpose, should file their cer- 
tificates with the master. The decree of foreclosure will be so mod- 
ified as to reserve a lien upon the railroad in the hands of the pre- 
ferred stockholders, as purchasers, only for the payment of such debts 
of the ïoledo. St. Louis & Kansas City Railroad Company as hâve or 
may be so established under the pending creditors' suit, and allowing 
such purchasers to intervene and contest ail claims therein pending. 

8. The pétition, or so-called answer and cross bill, of Dana A. Rose, 
was properly dismissed. He was not a party, and had flled a verbose 
and belligerent pleading without leave of the court. Rose is a hold- 
er of preferred stock. The Hamlins, representing a majority of that 
stock, were suffered to become parties défendant to the foreclosure 
bill as représentatives of the class. The facts and reasons permit- 
ting that intervention appear in the Ofiinion of this court in the case 
of Hamlin v. Trust Co., 47 U. S. App. 422, 24 C. C. A. 271, and 78 
Fed. 6(>4. When Hamlin's appeal had resulted in his reinstatement 
as a party, the circuit court directed the master to make publication, 
directing ail holders of preferred stock certiflcates like those set up 
in Hamlin's answer and cross bill to appear and become parties com- 
plainant to the représentative cross bill flled by Hamlin and others. 
Rose was not content to hâve himself made a cross complainant with 
the Hamlins, as permitted by the order recited. Desiring to présent 
his claim in his own way, and upon his own view of the facts, he de- 
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clined the invitation extended, and flled a pleading whîch purported 
îo be an answer to the foreclosure bill and cross bill. In this plead- 
ing he averred that the préférence secured to holders of preferred 
stock in the property of the Company was unauthorized and fraudu- 
lently inserted, but claimed the beneflts of the lien, if held valid. 
He attacked the validity of thè mortgage bonds, upon the grounds 
already considered in a former part of this opinion, and ended by at- 
tacking the validity of the preferred stock issued to Quigley. There 
vi'as no authority for Rose's admission as a party, save as a co-com- 
plainant with Hamlin. He did not choose to avail himself of that 
privilège. He consequently was never a party to the suit, except 
in so far as he may be bound by a decree through représentation 
by those having the same interest and admitted as representing the 
class. This gave him no independent status as a party. The right 
to file his stock and prove it up before the master, if he had such 
right at that stage of the case, with the rights incident to such an 
appearance, is a right of which he did not avail himself. Eose says 
he could not adopt the pleading flled by the Hamlins. The aver- 
ments of his own pleading show that he was not one having a com- 
mon interest with the body of preferred stockholders. If he wished 
to contest the validity of the lien claimed by such stocliholders, or 
the validity of some of the certiflcates, the Hamlin suit afforded him 
no fleld and extended to him no invitation. He should hâve sought 
admission as an independent défendant. This he did not do, unless 
the unauthorized tiling of his pleading be regarded as an application 
for leave to intervene. If so, it was denied him. From a decree re- 
fusing leave to intervene and become a party, no appeal lies. Ex 
parte Cutting, 94 U. S. 14, We entertained Hamlin's appeal because, 
after being admitted as défendant, he was excluded upon the ground 
that his intervention was without merit. The decree would hâve 
ooncluded him in another suit. His remedy was by appeal. Not 
so with Rose. He was never admitted as a party. He had the right 
to corne in as a co-complainant with Hamlin. That he did not do. 
His appeal must be dismissed. The decree of the circuit court in- 
volved by the appeal of the Toledo, St. Louis & Kansas City Eailroad 
Company and those joined with it is afflrmed. The appeal of Hamlin 
and others, from so much of the foreclosure decree as subjected the 
raiiroad, if purchased by the preferred shareholders, to a lien in be- 
half of creditors who should not establish their claims in the pending 
creditors' suit, is sustained, and the decree of foreclosure modified 
so as to limit such lien to such debts as shall be established in the ad- 
ministrative suit. The costs of the Hamlin appeal will be paid by 
the receiver. 
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CITY OF MOBILE y. WOOD. 
(Circuit Court, S. D. Alabama. February 11, 1899.) 

1. Abbitiîation — Power op One Joint Owkeb to Consent for All. 

A joint owner witli others of a water company, owning property and 
franchises in a city, cannot bind liis co-owners by liis consent to an arbi- 
tration with respect to sucli property and franchises without their express 
authority; and a gênerai agency to hâve the custody and management o£ 
the property does not confer such authority. 

2. Same— Consent of All Parties Necessaby. 

A submission to arbitration without the consent of all parties whose 
interests may be affected by the award is irregular and void. 

3. SaME— AWAHD IN EXCESS OF SOUMISSION. 

If arbitrators exceed the powers conferred on them, it renders their 
award void in toto, unless the excess is clearly separable from the part 
which is within the submission. 

On Demurrer to Bill. 

B. B. Boone and E. L. Russell, for complainant. 
Bestor & Gray and E. H. Clarke, for défendant. 

TOULMIX, District Judge. From my view of this case, it is un- 
necessary for me to consider the many points raised by the demurrer 
to the bill. One of the questions raised, and which I consider dé- 
cisive of the case, is whether the submission to arbitration, and the 
award thereunder mentioned in the bill, is binding on the défendant. 
It appeara from the bill that the défendant, Walter Wood, owns 
54^*/! interest in the Stein Waterworks; that he did not concur in 
the appointment of the arbitrators, or consent to the submission, and 
that he has not, since the award was made, accepted or ratifled the 
same, but has repudiated the award, and refuses to be bound by it. 
The agreement set out in the bill, and the acts of the législature of 
Alabama ratifying and conflrming the same, vested Albert Stein, his 
executors, administrators, and assigns, with certain rights and priv- 
ilèges in the nature of a franchise for supplying water to the in- 
habitants of the city of Mobile, and provided for their procuring the 
necessary ground for the réservoir, engine, and pump house, and that 
through which the pipes should pass, and also that they should be 
vested with the absolute right and ownership to any land they may 
acquire for the purpose in the manner provided for in said act. It 
was also provided that Albert Stein had full power and authority to 
dispose of any and all of the said privilèges, rights, immunities, etc., 
by deed or otherwise. It appears that the défendant has acquired, 
by assignment or otherwise, a large interest in the Stein Waterworks, 
whether they consist of the specifled franchise alone, or of land and 
other tangible property as well. He is a joint or co-owner with the 
other owners of such property. Each in respect to the other is seised 
of the whole, but, for the purpose of aliénation, forfeiture, and the 
like, he is seised only of his undivided part or proportion. 4 Kent, 
Comm. 377. An estate in a franchise and an estate in land rest 
upon the same principle. 3 Kent, Comm. 573. Where there are 
several parties jointly' interest ed in the same matter, those only who 
submit to an arbitration are bound by the award. One cannot bind 
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the other by a submission, except by spécial authority. 2 Am. & 
Eng. Enc. Law (2d Ed.) p. 619, and note 1. 

A submission to arbitration without the consent of ail parties whose 
interests may be affected by the award is irregular and void. Greg- 
ory V. Ttust Co., 36 Ped. 408. It is not claimed hère that the de- 
fendant gave any spécial authority to any one to consent to the sub- 
mission for him, but it is contended that Louis Stein, one of the de- 
fendant's co-owners, who was in the actual custody and management 
of the waterworks, consented to the submission, and appoint ed some 
of the arbitrators in it. The answer is that a gênerai agent has no 
authority to submit to arbitration. Spécial authority for the par- 
ticular purpose is necessary. 2 Am. & Eng. Enc. Law (2d Ed.) 619. 
It is wéil-settled that one partner has no right, without the concur- 
rence of his co-partner, to submit to arbitration partnership mat- 
ters. Fancher v. Furnace Co., 80 Ala. 481, 2 South. 268, and au- 
thorities cited. And greater is the reason that an owner of land or 
of a franchise has no right, without the consent of his co-owner, to 
submit to arbitration ^anymatter by which the latter's interests in 
their joint property may be affected^ for each is seised only of his un- 
divided; part and proportion, and, being so seised, has no right to 
bind or affect the other's part or proportion. An arbitrator is a per- 
son selected by the mutual consent of the parties to détermine the mat- 
ters'in controversy between them. 2 Am. & Eng. Enc. Law (2d Ed.) 
633. There was no mutual consent of the city of Mobile and the de- 
fendant to sélect arbitrators to détermine any matter between them. 
This is admitted by the bill; but it is sought to bind the défendant by 
the action of his co-owner and manager of the waterworks. This, 
in my opinion, Cannot bedone. The olbjections based on defendant's 
want of consent to the submission and failure to concur in the ap- 
pointment of arbitrators is fatal to the award. Montgomery Gas- 
light Co. V. City of Montgomery, 87 Ala. 251, 6 South. 113. 

Again, the power of the arbitrators was limited to the précise 
question submitted, and that, under the original agreement, was to 
assess the actual value of the waterworks. 2 Am. & Eng. Enc. Law 
(2d Ed.) 671, and note 1. They could not lawfuUy go' beyond the 
terms of the submission in order to do gênerai justice. Id. 672, and 
note 1. They went beyond, and undertook to adjust and pay certain 
debts or obligations of the waterworks. This was beyond their 
power. If the arbitratorS' exceed the powers conferred on them, it 
will render their award void, unless the excess can be separated from 
the part which is within the submission. Id. 669. When the part 
of the award which is bad is not so clearly separable from the rest 
that it cannot be seen that the good part is not affected by the in- 
valid part, then the award will be void in toto. Id. 746, note 1. 
Such, it seems to me, is the case hère. A void award, like a void con- 
tract, will not be speciflcally enforced. 1 Brick. Dig. 692. But it 
is needless to pursue further discussion of this point. The opinion 
expressed by me on the flrst point considered is conclusive of the 
case, in my view of it. It is therefore ordered, adjudged, and de- 
creed that the demurrer on the 3d, 7th, 9th, llth, 13th, and 14th 
grounds set forth be sustained. 
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BIENVILLE WAÏER SUPPLT CO. v. CITY OF MOBILE et al. 

(Circuit Court, S. D. Alabama. May 22, 1899.) 

Municipal Corpokations— Contract with Water Company— Construction. 
A contract betweeii a city and a water comijany, ctiartered and given 
tlie right to lay its mains In tlie streets of the city by an act of tlie 
législature, which merely bound the company to maintain a certain num- 
ber of tire hydrants, for which the city agreed to pay a specifled rental for 
■ a term of years, and fixed a maximum price, beyond which the company 
agreed it would not charge for water furnished for domestic use during the 
term, but which contained no grant of any privilège to the company, and 
no contract for the furnishing of water to the inhabitants of the city, nor 
agreement that the city should not do so, is not violated by the érection oi 
purchase of waterworks by the city for the supplying of water to its in- 
habitants and for its own use, and affords no ground for an injunction to 
restrain the city from so doing in pursuance of authority contained in ita 
charter; the city not having refused to pay the stipulated rentals. 

On Demurrer to Bill. 

Bestor & Gray and R. H. Clarke, for complainant. 
Boj'kin B. Boone and E. L. Russell, for défendants. 

TOULMIN, District Judge. This is a bill in equity, âled by the 
complainant to enjoin the défendants from making or carrying eut 
any contracts for supplying water to the inhabitants of the city of 
Mobile, or for the construction of a System of waterworks for that 
purpose, during the continuance of the contract made between the 
complainant and said city {which is set ont and exhibited as a part 
of the bill), and to enjoin the défendants from proceeding to build or 
acquire a System of waterworks, to be owned by said city, to bring 
water into the city during the continuance of said contract. The de- 
fendants hâve flled a demurrer to the bill, setting up various grounds 
of objection thereto which it is unnecessaiy to specifically mention 
hère. The facts as shown by the averments of the bill are siibstan- 
tially as follows: 

The complainant is a corporation chartered by the législature of the 
State of Alabama, for the purpose, among other things, of supplying 
water to the city of Mobile and its inhabitants. It was authorized 
to construct ail needed canals, ditches, pipes, aqueducts, etc., as may 
be best suited for the purpose, and was "charged with the duty of 
introducing into the city such supply of pure water as the domestic, 
sanitary, and municipal wants may require." In the exécution of 
this purpose the complainant laid mains and pipes in the streets of 
the city, and established hydrants and flre plugs thérein, and built 
a réservoir, and erected pumps Connecting with such mains and pipes, 
at large expense to itself. Said property is now in use by complain- 
ant for the purpose of supplying said city and inhabitants with water, 
which it is now doing. The city of Mobile is a municipal corporation 
chartered by the législature of the state. On the 15th day of August, 
1888, the complainant entered into a contract with said city by which 
it agreed and contracted to furnish for the use of the city 260 tire 
hydrants, and to furnish water for flre service of a certain number of 
streams and pressure, and further agreed that the city should hâve 
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the unrestricted use of said hydrants for such fire purposea, and 
the free use of water for ail municipal buildings. The complainant 
further agreed not to charge, during the continuance of the contract, 
for domestic use, a greater or higher rate for water than that named 
or specified in the contract. In considération of the undertakings 
and stipulations of the complainant, as recited in the contract, the 
City agreed to pay to complainant, for the use of said hydrants, at 
the rate of $50 a hydrant per annum during the continuance of the 
contract. It was mutually agreed that the contract should he for 6 
years, the payments to be made monthly. On the 14th day of April, 
1891, the contract was extended for a period of 12 years from the 
Ist day of July, 1888, to wit, to the Ist day of July, 1900, and is now 
in full force and effect. 

The Mil avers that the complainant has complied with ail of the 
obligations and requirements of the contract on its part, is still doing 
so, and is ready and willing to continue so to do. It avers that the 
city of Mobile has violated, and is proceeding to further violate, its 
said contract with the complainant, in that, on the 14th day of May, 
1898, it had bought and taàen possession of a waterworks plant, and is 
now operating the same, selling water to customers, and cutting rates 
below those fixed in said contract, and actually competing in the 
business of selling and furnishing water to its inhabitants, and has 
taken away some of complainant's water customers, thereby decreas- 
ing the latter's income. It is further averred in the bill that said 
défendant is building another system of waterworks, to supply itself 
and its inhabitants with water, before the expiration of said contract, 
and that it claims the right so to do under the provisions of its 
charter and an act of the législature of the state approved November 
30, 1898. The city's charter provides that it has the right to con- 
tract for, build, purchase, or otherwise acquire public works, subject 
to the approval of a majority vote of its citizens at a spécial élec- 
tion call^ therefor. In July, 1897, an élection was held, and a 
majority of the votes cast were in favor of the city contracting 
for building or otherwise acquiring a System of waterworks, to be 
owned and operated by the city, and the issuing of bonds of the city 
to pay for the same. The act of November 30, 1898, authorized the 
issuing of bonds for the purpose. It is further averred that, acting 
under and by virtue of the authority and power granted by its charter 
and the said act of November 30, 1898, the city of Mobile entered into 
a contract to hâve a System of waterworks built, and the building of 
the same is now going on, and that it made a contract with certain 
persons to take said bonds, and that such persons hâve already taken 
and paid for a part of them. 

The complainant contends that, while it is under contractual rela- 
tions with the said city, as shown by the contract exhibited to the bill, 
it has no légal right to impair the value of complainant's plant, and 
to destroy or diminish its income therefrom, which complainant 
claims would be the effect of said action in building waterworks and 
furnishing water to its inhabitants. • It is averred that the city of 
Mobile is insolvent, and that the only way the complainant can pro- 
tect itself is by the interposition of a court of equity. 
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It will be observed that there is no claim by tlie complainant that 
it lias been granted an exclusive franchise to furnish water to the 
défendant and its inhabitants; but the contention is that, under the 
contract between the parties, the défendant has no right to furnish 
water to other persons, or to build or acquire a System of waterworks 
to supply water to itself and its inhabitants, during the continuance 
of the contract, and that to do so is a violation of it. The equity of 
this claim dépends, in my judgment, upon two inquiries: First, 
whether the défendant contracted with the complainant to furnish 
water to the inhabitants of the city of Mobile, or gave it the right to 
do so during the continuance of the contract; and, second, whether 
the défendant covenanted with the complainant not to build or ac- 
quire waterworks of its own during the continuance of said contract. 

The city of Mobile granted to complainant no rights or privilèges 
whatever. The législature of the state granted it the right to build 
waterworks, and to use the streets of the city of Mobile for laying 
pipes, mains, etc., for water purposes, and, among other things, au- 
thorized it and the city of Mobile to contract together for supplying 
said city with water. They made a contract, but there is no pro- 
vision in it for furnishing the inhabitants of Mobile with water, and 
no stipulation on the part of the complainant to do so ; but it is clèar 
that the parties contemplated that the complainant would contract 
with inhabitants of the city to supply them with water for domestic 
purposes, for it is stipulated in their contract that the complainant 
shall not charge for water supplied for domestic purposes higher 
rates than those specifled in the contract. It did not fix rates to be 
charged the inhabitants of the city for water, but stipulated only for 
a maximum rate to be charged. 

The défendant was authorized and empowered, by its charter and 
the act of the législature of November 30, 1898, to build or otherwise 
acquire waterworks of its own, for the supply of water to itself and 
its inhabitants, for the extinguishment of tires, and for sanitary, do- 
mestic, and other purposes; and, in its contract with the complain- 
ant, it made no covenant not to do so. It agreed to pay to the com- 
plainant at the rate of f 50 a hydrant per year for a given number of 
hydrants, erected and supplied by the complainant, and to make the 
payments monthly. As long as it compiles with this obligation, it 
meets ail the requirements of the contract on its part. There is no 
averment that the défendant has by act or word repudiated this obli- 
gation. There is no averment that it has failed or refused to make 
the payments stipulated for, or that it intends to do so. If the de- 
fendant were to refuse or fail to receive or use the water furnished, 
or offered to be furnished, by the complainant, as required by the con- 
tract, it would still be bound by the contract, and, until its expiration, 
to make the pajinents stipulated therein. Fergus Falls Water Co. 
V. City of Fergus Falls, 65 Fed. 586. 

The counsel for complainant has cited several authorities to sus- 
tain the contention that the défendant, having made a contract with 
the complainant which does not expire until July 1, 1900, cannot vio- 
late it without liability, and, in view of the circumstances of the 
case, should now be enjoined from violating it. The principle of law 
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Involired in the proposition is readily conceded, but the àiîswer to 
tàe Gonteation is that there are no facts averred in the bill showing 
that the défendant has violated, is violating, or in tends to viola te 
the contract it made with the complainant. A careful examination 
of the cases cited, I thinlc, will show their inapplicability to this case. 
None of the contracta considered in those cases were like the one 
hère. 

The case of White v. City of Meadville (Pa. Sup.) 35 Atl. 695, was 
a case where the city was granted by the state the exclusive right 
to supply itself and others with water, or to make contracts with and 
authorize any person or company to erect a water plant, and give it 
the exclusive right to furnish water to the city and inhabitants for a 
given period. There were twb distinct methods by which the city 
could supply itself with water. The court held that: 

"The elty having adopted one method excluded its right to exercise any fur- 
tUer power in the premises. There was no grant of power to put both methods 
In opération at the same time. Once the power had been exercissd to supply 
the city by contract, throu^h another créature of the same sovereign, then 
the municipal function had passed from the city, and must be performed by 
the other contracting party. The city having exercised its authorlty, and 
adopted the secondary method, and made a bargaln, it must stand by the bar- 
gain." 

The case of Fergus Falls Water Go. v. Cîty of Fergus Falls, supra, 
was a suit at law brought to recover a sum of money on aecount of 
rent for water supplied to défendant under a certain contract. The 
city contracted with the water company, giving it the exclusive 
privilège of laying water mains in the city for 30 years. The con- 
tract pcovided that the company should furnish thé city with a certain 
number of hydrants for a stated price per year, and stipulated that, at 
the end of 10 years, the city might, at its option, buy the waterworks. 
The contract also provided that the city would, during the period 
named, abstain from grahting to any other party the right or privilège 
to lay pipes, or to furnish water to the city or its inhabitants, and to 
abstain from doing so for or on its own behalf. Some 3 months 
before the expiration of the 10 years the city council passed a resolu- 
tion declaring the contract null and void, and canceled, and deter- 
mined that the city would no longer take water from the water com- 
pany under that contract, but undertook ex parte to make another 
contract. The water company ref used to accept the last contract 
proposed, or to recognize it. AU the rents were paid up to the last 
quarter under the original contract, and this suit was brought to 
recover for that quarter. The city resisted payment of rent on the 
ground that the contract was illégal, unreasonable, oppressive, and 
contrary to public policy, and that the city council had no authority 
to make it. The only question in the case, as stated by the judge, 
who decided it, was "whether the contract was so unreasonable, so 
oppressive, so contrary to public policy, that the law will interfère, 
and déclare it void." He said : 

"I am of opinion that, if the question had been raised at the outset, it Is 
doubtful whether the city council had the authority to give an exclusive contract 
of this character to any person for the purpose stated. * * * I do not con- 
slder that the contract is so unreasonable, oppressive, or contrary to public 
policy as to be void." 
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It was hdd that the plaintiff was entitled to recover the full amount 
claimed for rent. 

In the case of Atlantic City Waterworks Co. v. Atlantic City, 39 
N. J. Eq. 367, the water company contracted with the city for the 
purpose of supplying the city with water, and accepted the provisions 
of an ordinance regulating the mode of supplying the water both for 
public and private use, and was granted the exclusive privilège of 
furnishing water to the city and its inhabitants. Tlie city covenant- 
ed that it would not grant to any other person the right to lay pipes 
and furnish or supply water to the city and its inhabitants. The 
company constructed its works at large expense, and supplied the 
water as required by the contract. The city subsequently undertook 
to grant this right to other persons. A bill was filed to enjoin it. 
The city set up that its contract with the complainant was ultra 
vires and void. The court held that, whether or not the city's grant 
of the exclusive privilège of furnishing water was ultra vires and void, 
the city had exhausted its power as to providing a water supply, that 
the complainant's franchise was exclusive, and that the court would 
protect it against any invasion of its rights by persons laying pipes 
under the city's authority to compete with it. The court said that 
the city had àlready executed its power in the premises, and had se- 
cured the water company by contract against compétition. An in- 
junction was granted. 

The case of City of Walla Walla v. Walla Walla Water Co., 172 
U. S. 1, 19 Sup. et. 77, was a bill in equity filed by the water company 
to enjoin the city of Walla Walla from erecting waterworks in pur- 
suance of an ordinance of the city to that eflect. The city was au- 
thorized by its charter to grant the right to use the streets of the 
city, for the pui'pose of laying pipes intended to furnish the inhabit- 
ants of said city with water, to any persons or association of persons, 
for a term of not exceeding 25 years ; and it was f urther provided that 
the city shall hâve power to erect and maintain waterworks w'ithin 
or without the city limits, or to authorize the érection of the same, 
for the purpose of furnishing the city or its inhabitants with a suf- 
flcient supply of water. An ordinance was passed by the city coun- 
cil, and accepted by the water company, granting to such company 
for a term of 25 years the right to lay mains and pipes in ail the 
streets of the city, for the purpose of furnishing the inhabitants there- 
of with water, and entering into a contract with the company for the 
same term, by which the city agreed to pay certain rentals, and bound 
itself not to erect, maintain, or become interested in waterworks un- 
less the contract should be avoided by the judgment of a court of 
compétent jurisdiction on the ground of a substantial failure of per- 
formance by the company. The language of the contract is that, 
•'until such contract shall hâve been so avoided, the city of Walla 
Walla shall not erect, maintain, or become interested in any water- 
works." The water company substantially complied with the terms 
and conditions of the contract, which was still in force at the time 
the bill was filed. After this contract had been in force, and the 
stipulated rentals paid, for about six years, an ordinance was passed 
to provide for the construction of a System of waterworks for the pur- 
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pose of supplying the city and its inhabitants with water, and the 
issue of bonds to provide the necessary funds. The suprême court 
said, in substance, that the contract amounts to this: If the city 
should désire to establish waterworks of its own, it would do so by 
condemning the property of the company, and making such changes 
in its plant or such additions thereto as it might deem désirable, but 
that it would not enter into a direct compétition with the company 
during the life of the contract; that, so long as the contract had 
not been avoided by a court of compétent jurisdiction, as provided 
in the contract, but remained in force, the city had no right to estab- 
lish waterworks, because it had so covenanted with the water com- 
pany; and the injunction was sustained. 

Thus we hâve seen that the contract, in every case to which our 
attention has been called, either provided for an exclusive right in 
the water company to supply water to the city and its inhabitants, 
granted or contracted for by the city, or contained a covenant by the 
city that it would not erect waterworks of its ow^n, and would abstain 
from granting the right to do so to a competing company, during the 
life of the contract. We hâve seen that the contract under con- 
sidération in this case contains no such stipulation or agreement. 
We hâve seen that it does not attempt to grant any exclusive right 
to the complainant, and that it contains no provision that the com- 
plainant shall furnish water to the inhabitants of the city of Mobile, 
and no covenant by the city that it will not build or acquire water- 
works of its own, or abstain from supplying water to its inhabitants, 
during the continuance of the contract. The parties might hâve 
made such a contract, but they did not do so. 

From the views already expressed herein, and which must dispose 
of this case hère, it is unnecessary to décide or discuss the question 
of lâches raised by the défendant in the flfth, sixth, and seventh 
grounds of demurrer. 

My conclusion, then, is that the complainant has shown no valid 
or légal grounds on which to grant it the injunction prayed for in the 
bill. My opinion, therefore, is that the demurrer, on the flrst, sec- 
ond, third, fourth, eighth, and ninth grounds assigned, is well taken, 
and that it should be sustained; and it is so ordered. 

NOTE. On May 22cl an order sustaining demurrers was entered, and al- 
lowed complainant 15 days within which to amend, etc. He did not amend, 
and on June 9, 1899, an order was entered dtsmlssing bill. From thèse two 
deerees the complainant has talien an appeal to the United States suprême 
court. 



EARLE v. ART LIBRARY PUB. 00. et al. 

(Circuit Court, E. D. Pennsylvania. June 30, 1899.) 

Equity Pkactioe — Answer as Evidence against Co-Dependant. 

The answer of a défendant cannot be read as évidence on the question 
of the existence of a partnership ttetween such défendant and one de- 
ceased, as against the administrator of the décèdent, who is a co-defendant. 
Samb — Denial on Information and Beliep. 

An answer merely denying an allégation of the bill on information and 
belief is suffleient to put the allégation in issue, and place the burden of 
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proof on the complainant, but not to requlre the testlmdny of two wlt- 
nesses, or of one and corroborating drcamstances, to establlsb it. 

K. Pabtnbbship— Evidence to Establish. 

Where it la shown that a partuershlp ezlsted between three persons, and 
on the retlrement of one the other two Issued a statement announcing that 
they would continue the business, and they did so through the saine agen- 
cles, and with unchanged assets and llabllitles, sueh statement and cours» 
of dealing are sufficient to establish the existence of a partnership between 
them as to the property and business of the old flrm. 

i. Bame— Tkansfeb op Interest by Pabtkbb— Riohts of Creditors. 

After a flrm Is actually Insolvent, a partner cannot, by a transfer of hla 
Interest to his co-partner, constitute the assets of the flrm the Individual 
property of the latter as against the partnership creditors. 

On Exceptions by James S. McCartney, Administrator, to Report 
of Spécial Master. 

Tlie report and ûndings of E. Hunn Hanson, spécial master, were 
as foUows: 

From the évidence of William S. Jackson, the bookkeeper of William Finley 
& Co. and of the Art Library Publlshlng Company, and from the entrles In 
their books of account, the foUowlng facts appeared, and they are ail that are 
relevant and material to the matter In Issue, which hâve been legally estab- 
Usbed: 

(1) On the 16th December, 1892, a partnership was formed under the name 
of William Finley & Co., for the purpose of conductlng a publlshlng business, 
chlefly of books for whlch subscriptions had been obtained by gênerai agents; 
and was contlnued untll 3d August, 1897. No agreement in wrlting was signed 
by the partners, but on the leaf opposite the flrst one ruled for entrles in the 
day book of the flrm, and which contalned entrles from December, 1892, to 
March, 1C&7, and In thr«e bundred and elghty-^ve pages, tbere was the foUow- 
lng: 

"Phlladelphia, December 16, 1892. 

"Wm. M. Slngerly, 0. W. Beck, and Wm. Finley havc thls day formed a 
co-partnership for the purpose of carrying on a gênerai publlshlng business, etc., 
under the style and tltle of Wm. Finley & Co. Bach partner is to hâve an 
equal sbare in the business, and the gaina and losses to be dlvided equally. 
Wm. Finley is to reeeive flfty dollars (50) per week for his services in conduct- 
lng the business. C. W. Beck Is to hâve power to sign ail negotiable paper 
necessary for conductlng the business. Wm. M. Singerly is to Invest flve thou- 
eand dollars In the business, and to reeeive six (6) per cent per annum on ali 
Investments exceeding that amount 

"8/17/95. W. S. J.". 

This entry waa made on the 17th March, 1895, by the bookkeeper, upon tha 
authorlty of the three partners. In the ledger of the partnership, under the 
loss and gain account, tiere are entrles of Ist August, 1896, Ist June, Ist July, 
and Ist August, 1897, by which each partner is credlted with one-third of tha 
profits. The money capital was contrlbuted by William M. Singerly, and by 
August, 1897, it amounted to $28,982.01. 

(2) Upon the 3d August, 1897, a written agreement was executed by the three 
partners, of which the foUowlng Is a copy: 

"Thls indenture, made between WiUIam Finley, William M. Singerly, and 
C. W. Beck, wltnesseth: That whereas, the sald WiUiam Finley, William M. 
Singerly, and C. W. Beck hâve heretofore dealt as co-partners in the gênerai 
publiahing business, etc., under the style and tltle of William Finley & Oo., 
and by their Joint trading many goods and wares belong to and are the prop- 
erty of the sald co-partnership, and debts are due unto them arising from the 
conduct and management of sald business, wherein every of them hath an 
interest, and likewise In the conduct and management of sald business the 
said parties as co-partners hâve become and are llable and are Indebted to 
divers persons concernlng the said Joint trading: New the said WiUiam Finley, 
in considération of the sum of $2,750 paid to him by the sald William M, Slng- 
95F.-35 
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erly, by a&d with the consent of C* W:.Beck, the receipt of ■which said siim 
of money tliè:said Wllliaaj». sPinley doth lieïeby acknowledge to hâve received 
from the said William Singerly, doth consent to and doth hereto by this vfïit- 
ing seyer himself from thê said joint trading and co-partnership with the said 
William M. Singerly and G. W. Beck as aibove mentioned, and doth by thèse 
présents hereby grant, a«sign, sell, transfer, and set over unto the said William 
M. Singerly ail the right, title, pfoperty; and interest of every kind and dia]- 
aeter whleh he, the said WlUiam Finley, now hath or hereafter shoUld hâve in 
and to, ail and singular, thegoods, wares, merchandise, and debts in any wise 
appertaining to the business çonduGted as aboyé mentioned, and the said Wil- 
liam, Finley for himself doth eo venant, promise, and agrée to and with the 
said William M. Singerly and 0. W, Beck:tbat he,; the said William Finley, will 
not, from this date, ip any way interfère with, M attempt to interfère with, the 
business of said co-partnership, and that he will not receive or discharge, or 
attemlït to receive or dischargp, any of tUé gwods or debts mentioned above, or 
do any act or thing to hinder the said William M. Singerly and 0. W. Beck 
from reçeiying the same, and conduçting and, managing the said business, but 
will perniit and aid the said William M. Singerly and C. W.'Bieck to recover 
and acquire the same to their own use, beneflt, and advantage, without any au- 
count tO:be:re,ndered therefior to hiiji, the- Sfiid William Finley; and that h , 
upon reguest, will do any rea^onable act whicli may be requested of him to 
diachftrge pr ftid the said William M. Singerly and 0. W. Beck to recover and 
receive 'the same; and in ieoijsideration-of the,,foregoing the said William M. 
Singerly for himself doth covenant that he will at ail times hereafter pay and 
dischaiîge ftli the credltors.tq, whoœ tbeisaid iWHliam Finley now standeth 
chargeable and ■ indebted for and concerning ail. the laffairs and dealing of said 
flrm me»tiioned above, and will at ail timee hereajfter indemnify and save 
harmless tie said William, ï^inley, bis heirs, executors, and administrators, from 
ail debts and, liabilities, amà «veryof them, o( ;the said flrm. It is a part of 
the considération of this agreement that the said William: M. Singerly will 
guaranty,: :and he does. hereby covenant, prpinJse, and agrée, to pay at its ma- 
turity a certain note now held by the wife of William Finley for money loaned 
by her to .tli« said cospartnership for the sum of $2,500. In testimony whereof 
Jhe said partie^ hâve bereunto-set their ,hands and seals this third day of Au- 
gust, A. D. 1897., , William Finley. [L. S.] 

"William M. Singerly. [L. S.] 
, ..,,,; ; ^.,^;, ''C. w. Beck. ., :[L. S.] 

"Signed, sealed and deliveted In présence of: 

- "James S, McOartney. 
, "M. F.' Hanson." , ;; ■■■':■:.„-- ,.':■ ,; 

Thereàf ter William Finley's connection wltli the Ijusiness ended, and a busi- 
ness was continued by William M. Singerljf and C. W. Beck under the name 
of Art Ilimary Publishing Company. It was of a character similar to that 
ofWillia.m Finley & Go. In Its bopks the same crédit of interest was made to 
the capital aocount of Singerly of the amoimt in excess of, $5,000 as had been 
t'Utered in the books of William Finley & Co. pursuant to the provisions of the 
agreement dated 16th December, 1892. It contlnued the same gênerai agencies 
as those of William Finley & Go. On the 14th,August, 1897, it caused a notice 
of the change to be sent to those who dealt with it. The notice was as foUows: 

"A'rt Libi-ary PubllShliïg Company. 

"Burd Building S. W. Cor. 9th & Ohestnut Sts. 

•'Successors to William Finley & Ôo., 1113 Market Street. 

"Philadelphia, August 14, 1897. 
: i "Mr. William Finley Withdraws. 

"On Angùst 3rd, 1897, the flrm of William Finley & Op., puMishers, of Phila- 
delphia, was dissolved; Mr. William Flnlèy absolutely wlthîr'awlng therefrom, 
and eeasing to hâve any Interest in it vvhatèver. The business will be con- 
tiiiUed upon the same lines, ànd with new and added features, by the suc- 
cessors, ùnder the form and title of the Art Llbrary Publishing Co. 

"Charles W. Beck, Président. 
"James S. McCartney, Secretary & Treasurer." 
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It caused to beopened a new set of books of account, and oii pages 2 and 3 
of the journal were the following headings: 

Page 2: "Angust, 1887. On AUgust 3, 1897, the flrm of William Finley & 
Co., publishers, dlssolved. ïhe business will be continued by the suceessors 
under the form and title of the Art Library Publishing Company. The new 
flrm assume the resources and liabilities of the old flrm dissolved. 

"Resources: [Then foUpw twenty-eight items aggregating $121,031.81.]" 

Page 3: "August, 1897. Liabilities assumed by Art Library Publishing Com- 
pany: [Then foUow one hundred and twenty-three items, aggregating also 
$121,631.81.]" 

The interests of William M. Singerly and C. W. Beck were not the same in 
the Art Library Publishing Company as thcy had been in William Finley & 
Co. The former was to recelve a half of the profits, and the latter a fourth. 
Xhe other fourth was to be paid James S. McCartney for taking charge of 
finances of the new company. The solvency of the Art Library Publishing 
Company was ended by the f allure on 23d December, 1897, of the Chestnut 
Street National Bank, of whieh William M. Singerly was président, and from 
which it had obtalned its discounts. At the end of 1897 the bookkeeper of the 
Art Library Publishing Company estimated its profits, and understood they 
should be credited to the account of William M. Singerly, C. W. Beck, and 
James S. McCartney each a third. He was instructed by W. T. McClenthen, 
who, as the agent of William M. Singerly, examined the books of account of 
the Art Library Publishing Company, that Singerly should hâve a half, Beck 
and McCartney each a fourth, and this was done accordingly, as of the close 
of the year 1897. The following entries appear: 

To the crédit of C. W. Beck by profit and loss $1,337 69 

" " James S. McCartney, profit and loss 1,337 67 

" " William M; Singerly, profit and loss 2,675 40 

(3) Under date of Pebruary 10, 1898, in the journal of the Art Library Pub- 
lishing Company (page 53), an entry appears as follows: 

Jas. S. McCartney $250 00 

W. M. Singerly $250 00 

Services as treasurer for 10 weeks from Nov. 19, 1897, to Jan. 28, 1898. 

On page 54, under date of 17th BVbruaty, 1898, are thèse entries: 

Jas. S. McCartney Dr. to $753 94 

W. M. Singerly per a/c $753 94 

Transfer as of Jany. Ist as per understanding. 

Xhe explanation of the first entry is that McCartney received $250 from 
Singerly personally for bis services as treasurer. No explanation was made 
of the understanding in the second entry, and it was asserted that the 
$753.94 was turned over to Singerly's account. Upon page 34 of the same book 
Singerly is credited and McCartney charged with $300 services as treasurer for 
twelve weeks, from September 3d to 19th November, 1897. At page 69 of the 
last book of the Art Library Publishing Company, under date of Mareh 19th, 
McCartney is charged with $175 in full for services from January 28, 1898, 
to date. The entries relating to the $300 were pursuant to the written re- 
quest of Singerly by letter of 18th December, 1897. In the journal of the Art 
Library Publishing Company (page 54) there is an entry 17th February, 1898: 

C. W. Beck Dr. to $5,342 06 

W. M. Singerly personal acct $5,342 06 

Transfer of Jany. Ist as pev understanding. 

It was explained to mean that Beck on that date transferred to Singerly ail 
of the accùmulated profits standing on the books to his crédit. Under date 
of 19th March, 1898 (page 63 of the same journal), are thèse entries: 

Wages Dr. to Sundries $773 70 

To close accts. of J. S. McCartney & Charles W. Beck for 
their services as offlcers as per understanding: 

Charles W. Beck (651) $313 70 

Jas. S. McCartney (324) 400 00 

Thèse entries last named were made at the direction of McCartney. 
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(4) William M. Singerly dled February 27, 1898. At the «me of the suspen- 
sion of the Chestnut Street National Bank the notes held by it, and upon which 
the Alt Library Publlshing Company and William Flnley & Oo. were liable as 
mal^ers or indorsers, amounted to $53,928.14. 

Conclusions from the Foregoing Facts, with the OLegal Prlnciples Applicable 
to Résolve the Matter under Considëration. 

The answer of Charles W. Beek to thé amended bill and to its interroga- 
tories is distinctly responslve, and It admits that William M. Singerly and the re- 
spondent were co-partners under the name oï the Art Library Publishing Com- 
pany, continuing the business which, in common wlth William Finley, they had 
conducted under the firm name of Wm. Finley & Co. The answer of James S. 
McCa,rtney to the same pleading of the complainant is also responslve so far 
as it relates to the respond^t's business relations with C. W. Beek and Wil- 
liam M. Singerly, and that vyiich is averred in this behalf prevalls as évidence, 
theie having been adduced none sufficient to meet and overcome it. This an- 
swer further allèges, upon understanding and belief, that Beek was not a 
partnej:, but an employé, of Slngerly's In the Art Library Publishing Company, 
and the respondent's answer in this connection to the interrogatories to the bill 
aver that he is unable to speak of his own knowledge as to Beck's partnership 
relation. It was objected that the answer of Beek could not be read as évi- 
dence of a partnership between him and Singerly. The gênerai rule in ehan- 
cery is that the answer of one défendant cannot be read f^gainst his co-defend- 
ant, since the latter bas no opportunity to cross-examine. There are excep- 
tions to the rule, and one Is that the answer of one partner may be read against 
his co-partner. Field v. Holland, 6 Cranch, 8; Clarke's Ex'rs v. Van Kiemsdyk, 
9 Cranch, 153. This, however, must be understood of living partners, for, 
where one of the partners is deceased, the reason of the rule applies with re- 
doubled force. On the part of the complainant it was urged that Beek had 
been called by him, and examined as a wltness, and the administrator of 
Singerly had the opportunity to cross-examine. Such, however, is not the 
cross-examination of one having detalled knowledge, nor from the source eon- 
templated by the rule. Hence the answer of Beek, which is effective as an 
admission witb respect to himself, cannot be read in évidence on the ques- 
tion of partnership between himself and Singerly, who is deceased. 

It was argued on behalf of McCartney, as administrator, that there was 
wanting the testimony of two witnesses, or of one with circumstances to over- 
come the déniai of his answer with respect of the alleged partnership of Sing- 
erly and Beek in the Art Library Publishing Company. Such testimony is 
requisite where the answer is responslve, and founded upon the knowledge of 
the respondent. McCartney's answer is upon information, but it omits to state 
from whom it came, and of what it consisted; and the belief is doubtless upon 
such information, or an inf erence from facts not set f orth. It is theref ore no 
more than pleading, whereby the matter alleged and so denled upon belief 
is put in issue. Clarke's Ex'rs v. Van Eiemsdyk, 9 Cranch, 153; Riegel v. 
Insurance Co., 153 Pa. St. 134, 25 Atl. 1070. In the issue thus formed, the 
burden of showing that the property of the Art Library Publishing Company 
is that of a partnership is whoUy upon the complainant, but no more or dif- 
férent évidence is necessary to establish that fact than to prove any other. 
Whether or not there was created between Singerly and Beek a co-partnership 
after 3d August, 1897, when William Finley retired from the firm of William 
Finley & Ce, dépends upon their intention to that end; and, since there was 
no vraitten agreement between them, such intention, if it existed, can be dis- 
eovered in this case not otherwise than from their course of conduct and ad- 
missions with respect to the business carried on. It was not disputed, and 
could not hâve been successfully, that there did exist a partnership between 
Singerly, Beek, and Finley under the style of William Finley & Co. Such terms 
as it had are expressed in the wrltlng dated 16th December, 1892, which, al- 
though It was not signed, was written at the instance of the three. It existed 
from that date to 3d August, 1897. The partners were equally interested. 
Singerly contributed $5,000 as capital, upon which no Interest was to be paid 
him. Upon his subséquent contributions interest was to be paid; and the en- 
tries in the books of account of the firm are in accordance wlth the provisions 
of the paper writing of 16th December, 1892. From thèse books it appeared 
that the business had beên a successful one, and each partner was credlted in 
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the ledger with the moneys In excess of expenses and cost of management 
which had accrued from its conduct. TJpon the 3d August, 1897, William Finley 
ceased to be a member of the firm, pursuant to the paper writing of that date. 
Thereupon Singerly and Beck, under the style of the Art Library Publishlng 
Company, announced themselves to those with whom the firm of William Fin- 
ley & Co. had dealings theretofore as successors of that firm, and as Intend- 
ing to conduct the new business on the same Unes as the old, with new features. 
In the boolîS of account of the Art Library Publishing Company it was desig- 
nated as a new "firm," and it assumed the liabilities and resources of the 
former one, a detailed list of each being set forth. Accordingly, the same sort 
of business was carried on hy the Art Library Publishing Company in a simi- 
lar manner to that of William Finley & Co., through the same gênerai agents, 
and with unchanged resources and liabilities. Such statement and course of 
déaling by Singerly and Beck plainly and clearly manifest the intention inter 
sese to become partners in the business so conducted; and it is therefore coln- 
cluded that on the 3d August, 1897, there existed a co-partnership betweeh 
Singerly and Beck with respect to the partnership property and business there- 
tofore of William Finley & Co.,— a conclusion not disturbed by the fact that 
they arranged for a distribution of expected profits difCerently from that which 
each had in the firm of William Finley & Co. 

On behalf of the administrator of Singerly it was urged: First. That after 
3d August, 1897, Singerly was the owner of ail the capital in the Art Library 
Publishing Company, and Beck's interest was solely in the expected profits, 
and hence ail the assets of the Art Library Publishing Company belonged to 
Singerly as his individual property. Second. That, if such was not the resuit 
of the facts stated, that resuit was brought about by Beck's transfer to Singerly 
of ail of the former's interest in the business, and the receipt of a weekly 
sum as a salary. 

I. It is true that ail of the money capital of William Finley & Co., and of its 
successors, the Art Library Publishing Company, was furnished by Singerly, 
or through his crédit. Both concerns, however, had other property than such 
capital. Beck was entitled to $4,661.88 as his share of accumulations from 
William Finley & Co., and this was one of the liabilities assumed by the Art 
Library Publishing Company, just as it assumed a liability to Singerly for 
$8,022.04 in addition to the $28,982.01 capital contributed by him. And there 
was also, it would seem, that peculiar kind of property known as "good will," 
which in a business of this character presumably had value. Hence ail of 
the assets— or, in other words, ail of the partnership property— did not belong 
to Singerly individually. 

II. Nor did that resuit from the transfers evidenced by the entries of lOth 
and 17th February, 1897, by which the interest in the business which thereto- 
fore stood to the crédit of Beck on the books of the Art Library Publishing 
Company was transferred to the crédit of Singerly. In the insolvent condition 
of the Company, Beck has a right to hâve the debts paid out of its property 
other than capital, and then out of capital, before lie shall contribute individ- 
ually; ^nd it ought to appear mueh more distinctly than it does from the en- 
tries of lOth and 17th February that he abandoned such right, even were he 
capable of doing so. But let it be assumed that it was the purpose so to invest 
Singerly with ail of the property of the partnership, and to give Beck no 
interest in it beyond a weekly salary; Beck could transfer no greater right 
than he had, and that which he had in his behalf, and ail that he had, was 
such share of the property which would be disclosed to be his after the pay- 
ment of the partnership debts and a settlement of the accounts between the 
partners as such. At the tlme thèse entries were made, the Art Library Pub- 
lishing Company was insolvent, and its creditors had an équitable right of pay- 
ment from its property prior to that of the other creditors of each partner; a 
right which has its foundation in that of the partners aniong themselves to 
hâve their partnership property so applied in the first instance. And while it 
is settled that this right can be exercised by the creditors only through that of 
the partners, it is thought that the latter are no more than channels through 
which the rights of the creditors flow, and that in chancery the partners are 
powerless, by sale, transfer, or otherwise, to disappoint such administration of 
partnership and individual property. From the foregoing it is finally deter- 
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mlned that the proceeds of the sale of the assets of the Art Library Publiahing 
Company by the receiver'are the propèrty 6£ the partnershlp of Singerîy and 
Bëck, whp eoriducted their business under the name of that company; that the 
petitloûitig créditer of the Company is entitled, throùgh the équitable right of 
Béçk, to hâve such assets se adtainistered that they shall first discharge the 
débts owing by the company; and that the propèrty from the sale of whieh 
such assets were obtained was iiot the indlvidual propèrty of Willittm M. Sing- 
erîy durlng hls life. A form of decree In conformity with this conclusion is 
respectfttUy submltted. ■ 

The exceptions to the iforegoing report were referred to the spécial 
master, yho reported thereon as follows: 

The exceptions raise three matters for, résolution: First. The alleged part- 
nershlp betwee^ Singerîy and Becli after 3d August, 1897. Second. The Im- 
puted agrepment between the two that Becli should be a partner (if one at ail) 
in profits only. Third. The assignmeut or transfer by Beck of ail of bis rlght 
in the assets of the business, so that Singerîy became and was, when he died, 
its sole owner. 

(1) The facts with respect to the alleged partnershlp between Singerîy and 
Beck after 3d August, 1897, are searcely questioned. They are not denled, 
and ar^ set forth in détail lu the report. From thèse, and from thèse alone, it 
was and Is inferred that the two intended the partnershlp relation inter sese. 
The infereuceis believed to be a strictly logical one. In the abseuee of a 
written partner^lp agreemçnt (and in this case there was none), it is not easy 
to imagine a case in which the facts more potently demand this conclusion. 

(2) Whéîi a partnershlp relation is found to exist, the presumptlon is that the 
partners ^làve equal rights and duties, and, if the right of one is simply. In 
profits, that Is to be established by some évidence, or there are some facts to 
be found from which It maybe logically concluded. There was no évidence 
of any kind that Beck was a partner simply in the profits, and there were no 
facts from which this was inf érable. It ïs true that ail the money capital had 
been contributed by Singerîy, but ail, or |the greater part, of the business 
managemeijtwas that of Beck. The business was a peculiar one, and an élé- 
ment of very great value in it was good will. In this Beck was equally inter- 
ested with Singerîy, and Beck tpok into the business an accumulation of profit 
from that business which preceded it, and wbich was not named capital, but 
in the bookkeeplng treated as such. Hence it was, and ,stlll Is, thought that, 
it Beck were a partner In profits, It was not made so to appear. 

(3) The book entries of 17th February, 1898, are referred to as manifesting 
the transfer, by Beck of ail of hls rlght in the assets of the business. It Is not 
doubted that a partner may devest hlmself of ail right in the assets, and In- 
vest his: partners with them, so that . creditors who othei-^ise would be enti- 
tled to payment from partnershlp assets cannot so daim, because tliat claim 
must be advanced through the equity which a partper bas to hâve joint assets 
applied to partnershlp debts in the first place. But this transfer must be In 
good faith, not alone free from fraud, but in such conscience that the partner- 
shlp creditors shall not be disappointed lu the marsliallng pf the assets. And 
It is not elther in good faith or conscience when made on the verge of insol- 
vency, still less after actual though not deciared insolvency. , It bas been found 
as a fact that the solvency of the Art Library Publishing Company "ended by 
the failure on 23d Deeember, 1897, of the Chestnut Street National Bank, of 
which William M. Singerîy was président, and from which it had obtained Its 
discounts." The transfer relied ' upon wkh so much confidence took place 
nearly two months after the solvency of the partnershlp ;S0 ended. At another 
tlme and place it might be not unpleasant, and even profitable, to foUow the 
review of the cases to which the undersigned was invited for the purpose of 
discovering, a prlnciple of gênerai application. But the matter in liaud does not 
call for this. There is no well-considered case in which, on the eve of insol- 
vency, a transfer of the kind under considération has been deemed such an act 
of good faith to partnershlp creditors as to; be upheld by a chancellor. In this 
connection the expression of Woodward, 3., in Backus v. Muvphy, 39 Pa. St. 
397, commends itself as in a proper cause maintaining not only the right or 
equity of a partner, but the rlght of a partnershlp créditer. He says (page 
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402): "Tliat is to say, wliilst any partnership property remained, eithcr part- 
ner might apply It or compel its application to the fliTQ debts, and for this pur- 
pose mlght avail himself of the equity powers of the courts. And, possiWy, 
creditors might compel him to allow them to use his name for this purpose if 
he wcre backward in protecting their rights." Hitherto this matter lias been 
treated as though Beck actually assigned or intendcd to assign to Singerly, but 
the entries relied upon fall short of manitesting such an assignment. Above 
ail, Beck's answers to the spécifie interrogatories liled, while not évidence 
against Singerly, are évidence against himself, and he has answered to the 
lifteeuth mterrogatory that by the transfers in the bocks of the Art Library 
Publishing Company he made no sale of any interest in the partnership assets 
to Singerly. None of the exceptions are sustained. 

Asa W. Waters and W. H. Addicks, for receiver. 
J. Howard Gendell, for exceptions. 

McPHEESON, District Judge. I liave considered carefully the 
reports, arguments, and testimony in this case, and am of opinion 
that the exceptions of Mr. McCartnej', as administrator of William 
M. Singerly, must be overruled. I agrée entirely with the learned 
master'g flndings of fact, with the inferences of fact that he draws 
therefrom, and with his conclusions of law. It would be superfluous 
to restate what he has already put so convincingly, and accordingly 
I sliall content myself with adopting his reports as the opinion of the 
court. The exceptions are dismissed. 



UNITED STATES v. FLINT & P. M. RY. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. July 5, 1809.) 

No. 582. 

1. Public Lands— Forfbiture of Railiîoad Giîa-nt— Bdna Fide PoncHASERs. 

The efCect of the acts of March S, 1887 (24 Stat. 556), and of March 2, 
1896 (29 Stat. 42), providing for the adjustment of railroad land grants, 
was to confirm in bona fide purchasers from a railroad company the tltle 
to lands whlch, when certifled uuder the grant, were public lands of the 
United States, and not subjeet to indlvidual claiins, althoiigh at the tlme 
the grant attached they had been withdrawn from its opération, where 
they were subsequently restored to the public domain, were withlu the 
limits of the grant, and were earned by the company. 

2. Same — Who ajœ Bona Fide Pokciiasers— Efpect of Sale in Foreclosum;. 

Where a railroad company to which a land grant was made, and to 
which lands were certifled thereunder as earned, eonveyed the légal title 
to such lands in trust for its bondbolders, and on the foreclosure of a sub- 
séquent mortgage its equity of rédemption was sold, leaving the title in 
the trustées, and suliject to the rights of the first bondbolders, such sale 
operated to extinguish ail title and interest of the original grantee in the 
lands, and took the trustées out of the provlso of the act of March 3, 1887 
(24 Stat. 556), excepting mortgagees from the provision in favor of bona 
fide purchasers, and the trustées and purchaser of the equity of rédemption 
becaina bona fide purchasers, within the meaning of such provision and 
of section 1 of the act of March 2, 1896 (29 Stat. 42). 

3. MORTQAGBS— COHVKYANCB DP EqUITY OF REDEMPTION TO MoRTGAGEB— CON- 

SIDERATION. 

A deed made by a railroad company to trustées, to whom it had previ- 
ously eonveyed the légal title to lands to secure its bonds, purporting to 
convey to such trustées the equity of rédemption for the beneflt of the 
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bondholders, but for whicb no eons^deratiou was received, is îneffectual 
to devest tlie company of such equity. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Micliigan. 

Thîs was a bill in equity flled by tlie United States in tlie circuit court for 
tlie Eastern district of Michigan, under autliority of Act Cong. Mardi 3, 3887, 
c. 37(5 (24 Stat. 556), providing for tlie adjustment of land grants made by coii- 
gress to aid in tlie construction of railroads. The lauds in controversy were 
situate in the county of Isabella, state of Michigan, and had an araa of 21,751 
acres. The bill eliarged that the lands had been wrongfully certitied to the 
state of Michigan for the benefit of the défendant eompauy, and the prayer 
was for the cancellation of such eertltication, and the restoration of the landa 
to tlie public domain. The bill was filed agalnst the Flint & Père Marquette 
Kailway Company, and the Flint & Père Marquette Railroad Company, W. W. 
Crapo, trustée, and a large number of individual défendants. ïhe iudividual 
défendants were averred to be in possession of différent parcels of the land 
under grants from the Flint & Père Marquette Railway Company or its 
trustées. The circuit court, after a flnal hearing upon issues made by answers 
and replication and évidence, entered a decree dismissing the bill as to ail of 
the défendants. An appeal lias been taUen from the decree in so far as it 
disniissed the bill as to 720 acres of land, the title to which stands now in the 
nauie of William W. Crapo, trustée, to whom it was conveyed by the Flint & 
Père Marquette Railway Company. 

By the act of congress of June 3, 1856 (11 Stat. 21), a grant of land was 
made in the state of Michigan to aid in the construction of certain railroads, 
of which one was from Père Marquette to Flint. The, grant was of every 
alternate section of land designated by odd numbers for six sections in width 
ou each side of each.of said railroads. And It was provided that if, when the 
Unes of the roads were deflnitely flxed, it appeared that the United States had 
sold such sections, or parts thereof, or the right of pre-emption had attached to 
the same, an agent appointed by the governor of the state might sélect, sub- 
Jeet to the approval of the secretary of the interior, other sections within 15 
miles of the Unes of the road which should be helii by the state for the pur- 
pose of the grant Lands theretofore reserved by the United States by act 
of congress, or in any other manner by compétent authority, for the purpose 
of aiding in the object of aay internai improvement, or for any other purposa 
whatever, were reserved from the opération of the act. Lands granted to the 
state by the act were made subject to disposai by the législature for the 
purposes of the act. The manner of disposition by the state was prescribed 
as foUows: "That a quantity of land not exceeding one hundred and twenty 
.sections for each of said roads, and included within a continuons length of 
twenty miles of each of said roads, may be sold, and when the governor of said 
state shall certify to the secretary of the interior that any twenty continuous 
miles of any of said roads is completed, then another quantity of land hereby 
granted, not to exceed one hundred and twenty sections for each of said roads 
haviug twenty continuous miles completed as aforesaid, and included within 
a continuous length of twenty miles of each of said roads, niay be sold, and 
so, from time to tlme, until said roads are completed." The législature of the 
state of Michigan, by act of 1857 (Laws Mich. 1857, p. 316), conferred the grant 
of lands made to the state for the construction of the road from Père Mar- 
quette to Flint upon the Flint & Père Marquette Railway Company. By 
section 7:0f this act, as amended in 1859 (Laws Mich. 1859, p. 442), and in 
accordance with thé authority given by the act of congress of June 3, 1856, 
upon the completion of each 20 miles of railroad, and after the certiflcate by 
the governor and the secretary of the interior of such completion, the railway 
Company was authorized to sell the 120 sections of land earned, aud so on until 
the whole of its road was comijleted; and on the flnal completion of the 
eutire road it was authorized to sell the remainder of the lands. The grant 
was accepted by the Flint & Père Marquette Railway Company, which flled its 
map of defiuite location, approved by the governor of the state of Michigan, 
with the comuiissioner of the gênerai land office on Àugust 18, 1857, and there- 
after proceeded to construct and complété its road from Père Marquette to 
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Flint within the time limited by the aet. As the construction progressed, the 
governor o£ Michigan then in office certified to the secretary of tbe interior the 
completion of the road, and the secretary of the interior certiiied the lands 
to the railway compahy. The total area of the land which the railway Com- 
pany would hâve received for the whole length of the road from Père Mar- 
quette to Pllnt, if the land had been available within the 15-mile limit, was 
586,828 acres. The amount of land certified within the 6-mile limit was 
258,947 acres. The deficiency lands certified within the 15-mlle limit amounted 
in area to 282,478 acres; maliing a total of lands actually certified to the 
railway company of 511,425 acres. This left a deficiency of 75,402 acres in 
the grant to the railway company. Of the lands so certified, 21,751 acres are 
the lands described in the bill. They are situate In the county of Isabella, 
and were within the 6-mile limit of the railroad. They were certified by the 
commissioner of the land office under date of September 24, 1862, and approved 
by the , secretary of the interior, December 1, 1862. As already said, of the 
'21,751 acres, but 720 acres are involved in thls appeal. 

The averment of the blU was, and the claim on behalf of the appellant is, 
that the lands in controversy did not pass by the congressional grant, but were 
excepted therefrom by réservation for other purposes before and at the time 
of the grant. This claim rests on the following facts: By letter of December 
20, 1854, the commissioner of the land office recommended to the secretary of 
the interior that the lands in Isabella coimty be withdrawn from the market. 
and be reserved for Indian purposes, or so much thereof as might be deemed 
expédient. The secretary of the Interior, by letter of April 12, 1855, referring 
to the foregoing, recommended to the président the withdrawal of the lands 
"with the express understandlng that no peculiar or exclusive claim to any of 
the land so withdrawn can be acquired by said Indians, for whose future ben- 
efit It Is understood to be made, untll after they shall, by future législation, 
be invested with the légal title thereto." On May 14, 1855, the withdrawal 
was made by the président in the following words: 

"Let the withdrawal of ail vacant land in Isabella county be made with the 
express understandlng contalned in the letter of the secretary of the Interior 
to me of the 12th inst. Franklin Pierce." 

The secretary of the interior advised the commissioner of the land office of 
this action of the président by a letter of the same date. On August 2, 1856, 
a treaty was made with the Ohippewa Indians, in which it was stipulated that 
the United States should withdraw from sale, for the benefit of the Indians, ail 
the unsold public lands in the state of Michigan, among which were embraced 
"six adjoining townships of land of the county of Isabella, to be selected by 
said Indians within three months of this date and notice thereof given to 
their agent." By letter of May 30, 1856, the land commissioner accordingly 
directed the suspension of sales and location of lands in Isabella county. The 
railroad company filed its map of definite location on August 18, 1857. After 
considérable correspondence between the railroad company's agent and the 
land department, the commissioner of Indian affairs, in 1859, reported the 
sélection of six townships under the treaty of the Indians, specifying the town- 
ships, which did not include the lands hère in controversy. In 1861 the re- 
mainder of the lands in Isabella county were restored to the market for sale. 
The question was then mooted whether the Flint & Père Marquette Railway 
Company was entltled to take the lands within the six-mile limit in Isabella 
township which had thus been reserved for sélection by the Indians, and not 
used for that purpose. The secretary of the interior distinctly decided that 
the lands in controversy were lands which, under the grant of June 3, 1856, 
passed to the state of Michigan to aid In the construction of the road from 
Père- Marquette to Flint. This décision was rendered in 1861. The lands in 
controversy were certified to the railway company as lands granted to the 
state of Michigan, under act of congress of June 3, 1856, by the commissioner 
of the gênerai land office, on September 22, 1862, and this certification was 
approved December 1, 1862, by the secretary of the interior. 

The hlstory of the title to the lands in question after the certification is as 
foUows: On April 6, 1860, the Flint & Père Marquette Railway Company exe- 
cuted a deed of trust to Clark, Knapp, and Edmunds, trustées, of the flrst 40 
miles of the railroad running from FUnt to Marquette, and 353,360 acres of 
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laad earnefî by said construction, to secure, the payment of Ç^SOiOOO- of bonds. 
The trustées were authorlzed to sell tbe liçinds, and apply the procéeds to the, 
payment oï the bonds, On September 2?, lSi66, the railway cqmpany executed 
another deed to Tucker, Prescott, and. Knapp, trustées, coflveying the first 60 
miles of road and 153,6p0 acres oif land,— béing the land to which the company 
would be entitled upon tbe construction of the second; and third divisions of 
20 miles,— to secure )j;50d,,0()Ù.of bonds. Qn August 2, 1875, tbe railway Com- 
pany,, to secure the payment of $378,500 of bonds linowp as the "Flint and 
HoUy Bonds," and $800,000 of bonds known as "Consolidated Bonds," which 
were then outstanding, and for which the raiiway cdmpiany was liable to the 
holders,,conveyed to Tucker, Prescott, and Crapo aU the lands embraced in the 
tlrst two deeds, and not disposed of by sale, subject to the trusts of the first 
fewo deeds. The trustées were autliorized to sell the land, and apply the pro- 
céeds to the payment of bonds. By death and other changes the title to the 
land in the foregoing deeds became yested in Prescott and Crapo, as trustées, 
and on the 2âd of August, 1879, the railway company' conveyéd to Prescott 
and Crapo ail the right, title, and interest and equity of rédemption of tha 
Flint & Père Marquette Railway Company, in and to ail the lands which were 
embraced in the grant of lands in said railway company under act of congress, 
including the lands unsold and the land contracts for lands which were witbin 
sajd grant which had then been sold, or on which partial payments had been 
raade, and the moneys due and to grow^due on said land contracts, and ail 
securities for the payment of the same, and reciting that the indebteduess 
secured was greater tlian the value, thereby , purported to vest in Prescott aud 
Crapo tlie absolute title and eguity of redemptipn of the Flint & Père Mar- 
quette Ilailway Company in ail of said lands. The conveyance was in trust 
to Prescott and Crapo to carry ont the tv^ists expressed in three previous deeds 
of trust. Prescott died in 1890, aud the trust suryived in Crapo. Urider the 
three deeds of trust made inlSGQ, 1866, and, 1875,. conveyances of lands made 
by the trustées under the several deeds were joined in by the l'ailway company. 
But after the deed of . 1879 the, trustées made sales, of land iu their own name, 
without joini'ng the raiï>vay conipany as ^ grantor. The sales wère, hbwever, 
made as fîiei property oî the ràihvay conipany, were advertised as.sùch, and 
were sold ât theii- fuU value. Since 1873 the trustées havë pàid taxes upon 
the lands riàSOld down to the date of the flllng of the bill.' Ou the 20th' of June, 
1879, the trustées under the trust deed or mortgage of 1872 seéuring the Con- 
solidated bbods filed a bill in the United States circuit court for the Eastern dis- 
trict of Michigan tp foreclose the same. Oh the 21st bf August, 1879, a supple- 
mental bill was iSled to fbreclosé an additiônal rùortgage to sécurè the same 
bonds, which covered ail the property of thé 'Flint &Pere Marquette Company 
of every kind, iiicludih'g its interest lii the ïahds in question. The receiver 
was' appointed under the original bill, aiid ' feontinued to act under the supple- 
mental bill; but the lands in cpntroversy, being held by trustées, did not pass 
into the custody or control of'the receiver. On June 12, 1880, a decree was 
passed in the suit, by which ail the property rights aild franchises of the Flint 
& Père Marquette Company were decreed to be sold subject to the lien created 
by the earllër trust deeds heretofore reèited; The bonds of the Consolidated 
mortgage, àmotmting to $6,236,368, principal and interest, were declared to be 
a lien upon the' entire property rights and franchises of thè Flint & Père Mar- 
(luette Railway Company subject to the prlpr liens already mentioned. The 
deci'eë contaiped the followlng Clause: ' '■ 

"Fourth. That said eomplainants, Crapoi Plerce, and I&gèrs, as trustées, and 
representîng the holders of the said Consolidated bonds, are entitled to hâve 
ail the lands and land assets (being the lands which were embraced in the land 
grant as stated in the pleadings)' and moneys on hand, or that may be realized 
from lands heretofore sold, and not yet fully paid for, àpplied tbwards the 
payment and extingulshrnerit of the prior liens aforesaid, for which the same 
were Specially pledged, so far an said land and land assets will go for the pay- 
ment of the same; and after the payment bf said prior securities, for which 
said land and land assets are specially pledged, and the payineiït of thë costs 
and expenses of admlnistëring said prier trusts, respectlvely, thë said last- 
named trustées, as representing the holders bf said consoUdated bonds, are 
entitled to any surplus, If any thele should be, from such land and land 
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assets; and that npon a salp of tlie road of said défendant and its property 
under this deeree the right to call said prior trustées to account for any such 
surplus sliall pass to the purchaser or purchasers under this deeree, or to his 
or their successor or successors. But this deeree shall not, nor shall any right 
given under it, operate as an incumbrance upon said lands, nor interfère with 
the trustées of said prior trusts, respectively, in the disposition thereof in ae- 
cordance with the ternis of said several trust deeds; it being the intention to 
confine the opération thereof merely to the right to call said trustées, respec- 
tively, to account, to require the performance by them of their duties as trustées, 
respectively, and to call upon them, or any of them, for any smpïus that may 
be found in their liands after the provisions of the said several trust deeds 
shall, respectively, be fuUy exeeuted." The sale was made to individual pur- 
chasers, and confirmed, and a deed exeeuted by the master in chancery con- 
veying ail the property of whatsoever kind of the Flint & Père Marquette Rail- 
way Company with the following exception, "Excepting from said sale the 
lands included in the land grant made by the United States and state of Mich- 
igan to aid in the construction of the said Flint & Père Marquette Railway, 
and also excepting moneys due or to grow due or heretofore coUected from 
the sale of lands or timber from the lands embraced in said land grant, but in- 
cluding the right to call the land-grant trustées to account, and to demand and 
receive any surplus after the prior trust shall be satisfled as in said deeree 
provided." The individual purchasers organized the Flint & Père Marquette 
Railroad Company, and conveyed the interest purchased by them to that Com- 
pany, to wliom the trustées liave since accounted for the lands sold by them 
under their trust. The purchasers at the judicial sale paid $1,000,000 for the 
property conveyed by the master under the deeree of sale and by deed of the 
master. Part of this purchase priée was paid in mortgage bonds, under the 
usual provision in such cases. The 720 acres hère in controversy are still 
held by the sole sun'iving trustée, Crapo, for the uses under the deeds of trust, 
subject to an accounting for the proceeds of the sale of the same to the new 
railroad company, the Flint & Père Marquette Railroad Company. 

Wm. N. Gordon, for the United States. 
Benton Hanchett, for appellees. 

Before TAPT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating the facts). We do not think 
that this case can be distinguished from the case of U. S. v. Winona 
& St. P. R. Co., 165 U. S. 463, 17 Sup. Ct. 368. In that case the con- 
troversy was in regard to lands certifled under an act of congress of 
March 3, 1857 (11 Stat. 195), making a railroad grant to the state of 
Minnesota in ail respects similar to the aat of June 3, 185G, hère in- 
volved. At the time of the passage of the act, the sections in suit 
were covered by homestead entries and pre-emption filings, and it 
was contended by the United States, under the décision of the su- 
prême court in Railway Co. v. Uunmeyer, 113 U. S. 629, 5 Sup. Ot. 
5(iG, that the grant under the act was in priesenti, and ail land en- 
tered for homestead or pre-empted at the time of filing the map of 
definite location was excepted from the grant, and remained public 
land, although such entries were subsequently, and before the con- 
struction of the road, abandoned or canceled. The suprême court, 
speakîng by Mr. Justice Brewer, held that the effect of the acts of 
March 3, 1887, c. 376 (34 Stat. 556), and of March 2, 1896, c. 39 (29 
Stat. 42), if the certification was made after the lands beeame re- 
stored to the public domain, and if the lands had been earned by the 
railroad company, was to confirm the title to the same in any pur- 
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chaser în good faith of the lands from the original patentée, the rail- 
road compaoy. Mr. Justice Érewer stated the case before the court 
as f oUows : 

"Thèse facts appear: First. The rallr^ad Company has constructed its road, 
and has earned the land grant. Second. It has received no more land than 
congress, by the àct referred to, proposed to grant to aid in the construction of 
the road. Thlrd. At the tlme that the lands were certifled to the state for its 
benefit, they were not subject to any homestéad or pre-emption entrj'. They 
were free from ail daims other than those of the railroad company itself, and 
were, except as subject to such claims, in the fullest sensé public lands, and 
within the jurisdietion of the land departinent. Fourth. Up to March 2, 1885, 
(when Eailway Co. V. Dunmeyer, 113. U. S. 629, 5 Sup. Ct. 586, was decided 
by this court), the uniform ruling of the land department had been that tbe 
title to railroad lands became settled at the time the line of the railroad was 
surveyed, stalced out, and marked on the face of the earth, and not at the 
time of the flllng of the map of deflnite location in the land department; that 
a homestead entry, though apparently regular and valid, was open to question 
by the railroad company, and, if shown to hâve been fraudulent or irregular 
in inception, or that It had been abandoned before the right of the company 
attached, was held not to except the land from the grant; and aiso that a pre- 
emption claim existing at the time of the attaching of a railroad grant, if sub- 
sequently abandoned, and not consummated, — even though in ail respects légal 
and bona flde, — did not defeat the grant, but upon the failure of such claim 
the land covered thereby inured to the grant as of the date when it became 
effective. Fifth. tJnder such rules of construction, the land in controversy 
was ail properly certiBed to the state for the benefit of the railroad company. 
Sixth. The lands were sold and cohveyéd by the railroad company to parties 
who pald full value, and bought in good faith, believlng the title which the 
railroad company assumed to convey to be pérfect." 

There is certainly no distinction between this case and the Wlnona 
Case unless we yield to the contention of counsel for the goyernment 
that the lands hère in suit were not sold by the railway company, 
the original patentée, but were merely conveyed by it in trust, and 
by way of mortgage, and are excepted from the remédiai opération of 
the acts of 1887 and 1896, upon which the Winona décision rests, by 
an express proviso in the act of 1887. The act of 1887 was passed 
for the purpose of adjusting land grants to railroad companies, and 
restoring to the public domain land improperly certified under such 
grants, by bills in equity to be flled by the attorney gênerai. The 
third and fourth sections contain exceptions based on équitable con- 
sidérations. Section 4 of the act provides, in effect, that title to ail 
lands — with certain exceptions, not hère material — which hâve been 
erroneously certifled or patented to a railroad company in aid of the 
construction of a railroad, and which hâve been sold by the grantee 
company to citizens of the United States, or to persons who liave de- 
clared their intention to become such citizens, shall be conflrmed in 
such purchasers buying in good faith, upon their making proof of the 
necessary facts to the secretary of the interior, and patents shall is- 
sue to them relating back to the original certification or patenting; 
but it is expressly provided "that a mortgage or pledge of lands by 
the company shall not be considered as a sale for the purpose of the 
act." The act of March 3, 1891, was an act of limitation, providing 
that ail suits to annul a patent should be brought within six years 
after the issuing of such patent. The act of March 2, 1896, amends 
the limitation in one respect, but contains further important provi- 
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sions in respect to bona fide purchasers. The flrst section c&ntains 
tliis clause: "But no patent to any lands held by a bona flde pur- 
cliaser shall be vacated or annuUed, but the right and title of such, 
purchaser is liereby confirmed." The second and third sections pro- 
vide tliat any bona fide purchaser of lands erroneously patented or 
certiûed may apply to the secretary of the interior prior to the bring- 
ing of a suit, and, if it appears that he is a bona flde purchaser, the 
secretary shall request the suit to be brought against the original 
patentée for the value of the land, and the title of the claimant shall 
stand confirmed; but, if the claimant is made a party défendant to 
the suit, and is f ound to be a bona flde purchaser, the court shall de- 
cree a confirmation of the title in his behalf, and a recovery in behalf 
of the United States against the original patentée for the value of 
the land. This act expressly recognizes corporations as entitled to 
claim as bona flde purchasers under the act. The présent bill in 
equity was filed before the passage of the act of March 2, 1896, but 
the suprême court, in the Winona Case, held that the act was intend- 
ed to apply as weÛ to suits then pending under the act of 1887 as to 
those thereafter brought. The act of 1887 limits the beneflts of the 
f ourth section to citizens or persons who hâve declared their intention 
to become citizens, and. if we were conflned to that act, it might be 
argued with some force that this refers to a citizenship which only 
natural persons are capable of acquiring, and so excludes corpora- 
tions; but we are relieved from this difQculty by the express inclu- 
sion of corporations among those who are to share the benefits of the 
act of 1896. The suprême court has left no doubt as to the meaning 
of the words "bona flde purchaser" in the act. Mr. Justice Brewer 
in the Winona Case, speaking of the acts of 1887 and 1896, said: 

"Our conclusion Is that thèse acts operate to confirm the title to every pur- 
chaser from a railroad company of lands certifled or patented to or for its 
beneflt, notwithstanding any mère errors or irregularities in the proceedings of 
the land department, and notwithstanding the faet that the lands so certifled 
or patented were, by the true construction of the land grants, although within 
the limits of the grants, excepted from their opération, providlng that he pur- 
chased in good faith, paid value for the lands, and providing, also, that the 
lands were public lands in the statutory sensé of the term, and free from indl- 
Yidual and other claims." 

It was thus held that the expression did not hâve the technical 
meaning it has in equity, and the opportunity of the purchaser 
by référence to public records to advise himself, before he bought, 
of the nullity of the certification, did not strip him of'his bona flde 
character under the act, if, in fact, he believed that the original 
grantee had a good title. it is a question of some doubt whether 
the proviso of the act of 1887 excluding mortgagees and pledgees 
from benefits secured to the class of purchasers in good faith is to 
be regarded as a limitatioû of the class of bona fide purchasers pro- 
tected by the act of 1896. Assuming, without deciding, that the 
two acts are in pari materia, and that the proviso of the earlier act 
continues its force in the later, we are of opinion that the défendants 
the Flint & Père Marquette Railroad Company and W. W. Crapo, 
the trustée, are bona flde purchasers of the lands in question under 
an absolu te sale by the Flint & Père Marquette Railway Company, 
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the original grantee, and so within thesavingpftlie second and 
third sections of tlie act of 1896. The facts, shortly stated, are that 
the original graptee, by three deeds conyeyed the fee.of ail the land- 
grant lands to trustées to secure certain bond issues, with power 
to gell the lands, and apply the ppoceeds of sale to the payment of 
the bonds. This was, so far a^ the trustées and the bondholders 
were concerned, and until the lancjs were sold, only a mortgage or 
pledge. The; equity of rédemption in the lands remained in the orig- 
inal grantee of the United States, the railway company. By a sub- 
séquent deed the railway company purported to convey to the trus- 
tées the equity of rédemption in the lands unsold. This, it is con- 
tended by counsel for the défendants and appellees, was a sale, be- 
cause it passed ail title to the trustées. We do not think so. The 
trustées stiU held the land under the same trusts as under the for- 
mer deeds. Those trusts were to sell the land, to apply the pro- 
ceeds to the bonds, and to account for them to the railway company. 
If the railway company, under the former deeds, had the right, as 
it had by express provision, to tender the full amount of the indebt- 
edness to the bondholders, and demand a reconveyance of the land 
unsold from the trustées, the last deed certainly did not extinguish 
this right. Although it purported to do so, yet no considération 
moved to the railway company for such conveyance of the equity 
of rédemption. The bondholders did not release the company from 
any part of its indebtedness in considération of the conveyance, 
and the company expressly retained its right to call the trustées to 
account for their sales. The last deed was executed merely for the 
purpose of more completely assuring to the trustées the right and 
power to sell to third persons the interest of the railway company 
in the land, so that the latter need not join in the conveyance. It 
fortifled the purchasers from the trustées against the railway com- 
pany in their fee-simple title, but, as between the trustées and the 
company, in respect of the equity of rédemption in the land unsold, it 
worked no change at ail. It is true that a mortgagee may purchase 
the equity of rédemption from his mortgagor, but courts will view 
the transaction with suspicion, and will not uphold it when it 
appears that the considération was not adéquate. Webb v. Rorke, 
2 Schpales & L. 661; Ford v. Olden, L. R. 3 Eq. 461. Hère, as there 
was no considération^ the transfer was of no effect, and the equity 
remained in the old company. The deed we are discussing did not 
purport to coiiTey the légal title; the trustées already had that. It 
was only the transfer of the equity; and if, in equity, it did not 
work the transfer, it was, for such a purpose, as if it had not been 
made. It needed no action of a court to set it aside, for, as it dealt 
with an equity, it had no efllcacy save in equity, and there it was a 
uuUity. When, theref ore, the trustées . under the railroad mortga- 
ges securing the Consolidated bonds flled their bill in foreclosure, 
the légal title to the lands unsold was in the land trustées, with 
power of a,bsolute sale to secure the bondholders named in the deeds, 
and the equity of rédemption was , in the debtor railway company, 
with the incidental right to call the trustées to account for their 
proceedings under the trust. The decree of sale and , the master's 
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deed conveyed to the purchasers ail the interest of the défendant 
railwa;y company in thé lands, which interest was described in the 
decree and deed only as its right to call the trustées to account, but 
which, of necessity, ihcluded its equity of rédemption. By the judi- 
eial sale, ail interest of the défendant railway company was complete- 
ly devested, and the title passed as absolutely as where a mortgagor 
sells the land incumbered by a mortgage or trust to a stranger. 
The proviso in the act of 1887 excludes mortgagees, but it does not 
exclude purchasers of thé title subject to a mortgage. The purchas- 
ers paid $1,000,000 for the propertyof the old railway company, includ- 
ing its interest in thèse lànds. Because, before the sale, they happen- 
ed to be, or to represent, bondholders and mortgageés of the old com- 
pany, and paid part of the |1,000,000 by release of their mortgage 
debt, they are not the less outright purchasers for value, and not 
the more to be chargea, under the statute of 1896, with knowledge 
of the def ects in the title of the old company. Thèse purchasers 
transferred their interest in thèse lands to the new Plint & Père 
Marquette Eaiiroad Company. The équitable title of this company 
in thèse lands cannot be annulled under the acts of, 1887 and 1896. 

But it may be argued that the trustee's title to the lands bas not 
been changed by the judicial sale; that he and the bondholders oc- 
cupy the same position they did before the sale, to wit, that of a 
mortgagee of the old company, with power of salé; and are thus as 
much excluded by the proviso of 1887 as before. They dérive no 
title, it is said, through the sale, and therefore cannot strengthen 
their previous détective title by reason of it. We do not think 
the proviso of the statute is to be construed so strictly. When the 
original grantee bas parted with ail its interests for a valuable 
considération, whether by one absolute sale or by a mortgage fol- 
lowed by a conveyance of the equity of rédemption, we think the 
case has been taken out of the proviso, and the mortgagee and gran- 
tee are to be regarded as bona tide purchasers, within the meaning 
of the statute. The reason and justice of the proviso are not very 
apparent, and it is not the duty of the court to include more in 
it than its words require. Its language is that "a mortgage or 
pledge of said lands by the company sMll not be considered as a 
sale for the purpose of this act." This does not mean, if the words 
are given their natural meaning, that a mortgage and a sale of the 
equity shall not be so considered. The statute seems to contem- 
plâtes only two alternative modes of recovery for the govemment,^ 
one of the fee simple, and the other of the value of the land 
from the original patentée. It makes no provision for the recovery 
of the interest of a mortgagee of the original patentée in land after 
the equity has been purchased by a bona flde purchaser as deflned 
by the statute. The value of such an interest, without spécial stat- 
utory direction, would be difflcult to détermine, especially in a case 
like this, where the land is only a part — and probably a small part 
— of the whole security for the debt. We do not think congress 
intended a recovery àgainst the mortgagee, but, at the most, only 
an avoiding of the mortgage. The purchasers at the judicial sale 
took title subject only to the interest of the bondholders. If that 
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is vôîd, iie purchasers would talie the land freed from lien, and the 
truste^ wolild hold the légal titïe'for them; but the purchaser would 
be erfbpped to deny the interest of the bondholders, for it is recit- 
ed to be a valid and prioi* intei'ést in the deed and decree under 
whiçh alqne they can clàim title. Therefore the mortgage bond- 
holders wbtild acquire an interégt through thevery sale protected 
by the statute. 

It is suggested that the interest of the purchàsers is only an eq- 
uity at most, and that there is no snch, thing known as a bona flde 
purchaser of an équitable interest. Latham t. Barney, 14 Fed. 446. 
We hâve referred to the fact that the suprême court has distinctly 
decided that the words "bona flde purchaser" in this statute are not 
to hâve their technical meaning in equity, and the failure to obtain 
the full légal title would, therefore, not prevent the purchasers of 
the whole interest in the land from claiming the beneflt of the stat- 
ute. Moreover, in the case at bar the légal title of the trustée would 
be under the control of the purchasers at the judicial sale if the 
trust in favor of the bondholders were void; and if, on the other 
hand, the trust deed and judicial sale are to be regarded together 
as a parting by the original patentée with the whole interest in the 
land, and a sale by it within the statute, then the bondholders and 
the purchasers certainly hâve the légal title of the trustées in their 
control, so that they would bave no diflaculty, on this account, in 
clainiing as bona fide purchasers, even under the strict equity rule. 
The decree of the circuit court is affirmed. 
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(Circuit Court of Appeals, Eigbtji Circuit. June 19, 1899.) 

No. 1,0S4. 

i. Appbal— Necbssart Partibs. 

Keceivers in a suit to foreclose a railroad mortgage, who had been finally 
diseharged prier to the flliûg of an interyening pétition to establish a judg- 
ment recovered against them as a claim against a fund reserved by the 
court after sale of the road to cover such claims, and who were not made 
parties to the pétition, are not necessary parties on an appeal from the 
decree entered thereon. 

2. FORBCLOSUKB OF Railboad Moktgagk — Sale Subjbct to Claims asainst 

RbCKIVEK— CONSTRDCTIOÏT OF DbORBB. 

Where'a circuit court, In Its decree for the sale of railroad property In 
a foreclosure suit, reserved the right to subject the property to the payment 
of claims whlch mlght be established against the recelvers, but, In its 
order conflrmlng the sale, requlred the purchaser to pay- Into court an 
iaddltlonal sum to meet such claims, and provided that "the payment of 
such sutn shall not affect the liabllity of the road or the purchaser for any 
other or greater sum or sums for whlch the receivershlp or railroad may 
be liable under the orders of this court or the decree for the sale of said 
road," the payment Into court of the sum requlred by such order operated 
to discharge the road from liens, and the purchaser from llability, pro 
tanto, and to triinsfer the lien of claims, to that estent, to the fund in 
court; and the loss of the fund, or a portion of It, by the failure of the 
bank whlch was the depositary of the court, did not revive such liens 
against the road, or the llability of the purchaser. 
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3, Samb. 

In a decree entered upon a pétition of intervention subsequently flled in 
such case by one wlio laad obtained a judgment against tlie receivers, a 
flnding tliat the petitloner's claim "is a lien on said mortgaged premlses 
so purchased" at the sale, followed by an order for its payment froni the 
fvind in court, was merely matter of inducement to the order for pay- 
ment, and not an adjudication that the lien on the property still continued. 

Sanbom, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Arkansas. 

In the year 1889 the Central Trust Compaily of New York instituted a suit 
in the circuit court of the United States for the Western division of the 
Eastem district of Aritansas against the St. Louis, Arkansas & Texas Kailway 
Company in Arkansas and Missouri, for the foreclosure of a mortgage exe- 
cuted by the railway company. This suit was subsequently Consolidated with 
one instituted in the same court by the Mercantile Trust Company against 
the same railway company for the purpose of foreelosing another mortgage. 
This Consolidated suit will hereafter be referred to as the "principal case." 
In its early progress, S. W. Fordyce and A. H. Swanson were appointed receiv- 
ers to operate the railroad of the défendant company pending the litigation. 
By order of January 31, 1890, duly made in the case, ail valid claims for inju- 
ries to persons occasioned by négligence of the receivers while operating the 
road were made liens upon the railroad property superior and paramount to 
the liens of the mortgages. By the provisions of the decree of foreclosure 
entered July 15, 1890, the liens of the mortgages were made inferior to such 
claims for personal Injuries; a minimum bid for the property was fixed; 
$75,000 was required to be paid to the master by the successful bidder in cash, 
and such further amount of the purchase price was required to be paid in cash 
as the court might fix and order, upon confirmation of the sale. The purchaser 
was permitted to pay the balance of the purchase price by taking up receiv- 
ers' eertiflcates, paying and discharging certain specifled claims of a prefer- 
ential character, and presenting and surrendering to the master trust eertifl- 
cates and interest warrants secured by the mortgages for indorsement of 
crédits for the amount of their respective shares of the purchase money. By 
the decree the purchaser and his assigns were required to enter their appear- 
ance in the case, and subject themselves to the jurisdiction of the court with 
respect to any and ail claims then pending or thereafter to be presented for 
which a priorlty over the mortgage debts was claimed; and the purchaser or 
purchasers, as a part of the considération for the purchase, in addition to 
the payments in cash of the amounts which might be ordered by the court, 
were required to take the property upon the express condition that he or they 
should pay off and discharge, among other debts, "ail debts and liabilities 
which the receivers hâve incurred or may incur in operating the road, includlng 
claims for Personal injuries." After confirmation of the sale the master and 
receivers were ordered to exécute and deliver to the purchaser good and suffi- 
cient deeds of conveyance to any and ail property of said railway company 
vested or standing in the name of said receivers; and it was ordered, as a resuit 
of ail such proceedings, in the language of the decree, that "the said pur- 
chaser or purchasers shall hâve and be entitled to hoid said property free and 
discharged from the lien or incumbrance of the several mortgages herein- 
oefore referred to, and free and discharged from the claims of ail parties to 
this suit, whether such persons are parties hereto by représentation or otlier- 
wise." In due course of procédure after entry of the decree the railroad and 
property were sold to Louis Fitzgerald, who was the highest bidder therefor. 
Afterwards he and the St. Louis Southwestern Kailway Company, a new cor- 
poration organized for the purpose of purchasing and operating said railroad, 
and to which ail the property so purchased by Fitzgerald had been transferred, 
duly entered their appearance in the principal case, and became parties thereto, 
and subject to each and ail the terms, conditions, and orders already adverted 
to. After coming In of the master's report, the court on January 20, 1891, 
pursuant to the power reserved in the decree, made the foUowing order of con- 
firmation: "The master's report of the sale in this case having been hereto- 
95 F.— 36 
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fore flled, and the court having considered the same, It Is ordered that upoa the 
payaient, Into-the registry of this court ofthe sum of $40,000,, to be applied in 
payaient of that amount of the debts and claims allowed and that may be 
allowed against the receivership in this district, and of the debts and claims 
against the railroad company allowed or that may be allowed and ordered to 
be paid ont of the proceeds of the sale of said road, the said sale shall stand 
approv«d and conflrmed, and not otherwise; and the receivers shall not part 
with the possession of said property in this district until said sum is paid 
into the registry of this court. ïhe payment of said sum shaiU not afCect the 
liabillty of the road or the purchaser for any other or greater sum or sums for 
which the said receiversliip or railroad may be liable uuder the orders of this 
court, or the decree for the sale (>f said road. On compliance with this order 
the master may exécute a deçd to the purchaser for said property, which, upoa 
being apptoved by the circuit court of the United States for the Eastern dis- 
trict of Missouri, will be approved by this court." Afterwards, and on January 
28, 1891, the court modiiied the order of January 20, 1891, by changing the 
sum of $40,000 rèquired to be paid into the registry of the court to $30,000: 
and after retiting that the same had been paid into the registry of the court 
in accordance with and for the purposes mentioned in the order of January 
20, 1891, as' So amended, the sale was conflrmed, and deeds were ordered to be 
executed $.nd delivered to the purchaser. 

Prior to 1890, Daniel 0. JâCkson, the appellee, claimed to hâve been injured 
by the négligence of the agents and servants of the receivers in the opération 
of one of their trains of cars, and afterwards, on the 21st day of April, 1890, 
instituted a suit in the state court of Arltansas against the receivers for the 
recovery of damages for his injuries. His suit was pending in the state courts, 
during àlï the time occupied in taking the foregoing proceedings in the prin- 
cipal case. On December Si, 1892, the appellee, having before thàt time 
secured a final Judgment in his favor in the state court, filed his Intervening 
pétition in the principal case. 'In it he recited the f acts constituting his cause 
of action against the receiverg, "the institution of his suit in the state court, and 
the recovery of a final judgment against the receivers for $5,000. He then 
averred that by virtue of thé laws of the state of Arkansas, and the orders of 
the court in the principal case already referred to, his judgment constituted' 
a lien npon'the railroad and bfher property in the possession ôf the receivers, 
superior to that of the mortgage security holders. He alleged further that 
the property had been sold to Fitzgerald, and subsequently transferred to the 
St. Louis 8outhwestern Railway Company, whîéh was then operating the samé, 
and that sàid làst-nàmed parties were, under the severar orders of court already 
referred to, undêr obligation to pay his claim; that a sum of money had been 
deposited in the registry of the court, bf order of the court, for the purpose, 
among other things, as IS âlleged in said Intervening pétition, of paying off 
"such debts âhd liabilities incurred by the receivers in operating said road, 
including clàlms for injuries to persons and property, as this honorable court 
may détermine and déclare to be liens ùpon the property of said Irailway Com- 
pany, paramobnt ànd superior to the liens of the hiortgages sued on herein, 
and which th!s;.court' may ftom time to tiïne order to be paid out of the said 
sum of money." On March 17, 1893, Louis Fitzgerald and the St. Louis 
Southwestern Railway Company appeared and flled their joint response to 
the Interveidng pétition of Jackson; flrst denying that his judgment was a 
superior lien to that of the bondholders, and afterwards, allegihgaffirmatively 
as foUows: ' "That said Louis Fitzgerald, in accordance with the order of this 
court, had deposited in the registry of this court a large sum ctf money for the 
purpose of paying Off and discharging such claims and liens as are of superior 
right to the rights acquirëd by him uhder his purchaaè of said property as 
aforesaid; that the balance remaining of said fund after paying off such 
superior liens would revert to him or the St. Louis Southw;estern Railway 
Company; that when said tpnd is exhausted the property 6f said railroad, now 
the property of the réspondent St. Louis Southwestern Railway Company, will, 
pursuant to the decree of this court, be subject to the demands of such claims 
as shall be adjudged by this court to be a proper charge therêon. Wherefore 
the respondents sày that said Dan. C. Jackson's right to bave his claim paid 
out of the said fund now In the registry of this court is not such a claim as Is 
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rueognized and adjudged proper to be paid out of said fond, but is inferior in 
point of rigbt to the claims of thèse re.spondents upon such tund." The issues 
so made wei'e submitted to the court, and on Àpril 18, 1893, the court, after 
recitlng the facts showing Jackson's claim agaiust the railroad, and flnding 
that there was then due to Jackson the sum of $5,848.83, made the foUowing 
further tindings and order; that is to saj': "That the said sum so due to the 
said intervener on said judgment is one of the debts and liabilitles whieh by 
the order of this court made and entered on the 31st day of January, 1890, 
was made a lien on the mortgaged premises described in the biU in said original 
cause, superior and paramount to the lien of the mortgage mentioned in said 
bill, and is one of the debts and liabilities which the purchaser of said 
mortgaged premises assumed and became bound to pay under the decree of 
foreclosure rendered in said cause on the 15th day of July, 1890, and which 
order was, by spécial référence thereto, made part of the order conflrniing said 
sale, and of the deed executed by the master to said Louis Fitzgerald, purchas- 
ing trustée, and by force of the provisions of the order aforesaid said debt is 
a lien on the said mortgaged premises so purchased by thé said Louis Fitz- 
gerald, purchasing trustée, superior and paramount to any lien or right ae- 
quired by said Fitzgerald or other person under and by virtue of the purchase 
^ of said moitgaged premises at the foreclosure sale aforesaid. And the said 
Louis Fitzgerald, purchasing trustée as aforesaid, having, on the 28th day of 
.Tanuary, 1891, paid into the registry of this court, in pursuance of the orders 
of this court made on the 20th and 28th days of January, 1891, the sum of 
if30,000, to pay, in so far as it might, the debts which were liens ou the mort- 
gaged premises, and which the purchaser thereof became bound to pay by 
the terms of the orders aforesaid. it is therefore ordered, considered, and ad- 
judged that the said Daniel C. Jackson, intervener, hâve and recover of and 
from the said S. W- Fordyce and A. H. Swanson, as receivers as aforesaid, the 
said sum of tive thousand eight hundred and forty-eight dollars and eighty- 
three cents ($5,848.83), and interest thereon from this date at the rate of six 
per centum per annum; that said sum is a lien upon the said mortgaged prem- 
ises so purchased by the said Louis Fitzgerald, purchasing trustée as aforesaid, 
and that the same should be paid out of the fund deposlted by said purchasing 
trustée in the registry of this court for the payment of such debts; and said 
sum of $30,000 so paid into the registry of this court for the purposes afore- 
said having been duly deposited in the German National Banlc of Little Rock, 
Arkansas, the designated and appointed depositary of this court, the clerk is 
directed to draw an order payable to said intervener, or his solicitors of record, 
on said depositary, for the signature of the judge, for the said sum so allowed 
said intervener." 

Originally, and on January 28, 1891, the fund of $30,000, in question, was 
deposited in the German National Banlc of Little Rock, which was the regular 
depositary of the court. That bank on July 16, 1891, pursuant to direction of 
the secretary of the treasury of the United States, transferred the balance of 
said fund then on hand to the First National Bank of Little Rock, which before 
thcn had been designated by the secretary of the treasury as the depositary 
of the United States at Little Rock. The amount so transferred was $6,122. 
On February 1, 1893, the First National Bank was found to be insolvent, and 
its assets were placed in the hands of a receiver. Among its liabilities was 
the said sum of $6,122. Pursuant to the order of April 28, 1893, a draft was 
duly drawn upon the German National Bank for the sum of $0,062.32, the 
amount then due to Jackson, and the same was delivered to the attorneys 
of Jackson, presented for payment by them, and payment thereof refused by 
the bank. The facts disclosed by the record show that the appellee bas 
made, and is now making, efforts to secure the payment of his claim from 
the German National Bank. Since the failure of the First National Bank the 
clerk of the c&ùrt bas collected as divldends on aceount of the fund in question 
sums amounting in the aggregate to $2,142.70, and bas paid the same to the 
appellee, and thereby reduced his claim to the sum of $4,908.50, whieh, aecord- 
ing to the agreed statement of facts, is now due, and bears interest at 6 per 
cent, from April 8, 1897. If the amount of the fund deposited by appellants 
in the registry of the court, and afterwards, by order of the secretary of the 
treasury, transferred to the First National Bank, had not beeû lost or reduced 
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by the fiallure ot tJMrt bank, It would hâve been sufflcient to pay flie appcllee'» 
demaBâ in fiffl. 

On November 12, 1897, the appellee flled his second Intervening pétition In 
the prlii<:^>al case, In wWch he set forth the facts showlng hls claim against 
the receivei»; the provisions of the order o( January 31, 1890; certain provi- 
sions of the decree of foreclosure, and proceedings thereunder; the order made 
on his first Intervening pétition, as already set out In full; the drawlng of the 
draf t f or his daim; the présentation and nonpayment of the same,— and prayed 
the court to order the St. Louis Southwestem Kailway Cîompany, the appellant, 
to pay the balance due on hls clalm, namely, $4,908.50, and to make the neces- 
sary orders to enf orce the payment thereof out of the property now owned 
and in the possession of sald rallway company. Fitzgerald and the rallway 
Company, who were both made parties to the last-mentioned intervention, duly 
appeared, aûd for their respdnse thereto pleaded the seyeral orders and decrees 
of the court already set out and referred to, the purchase of the property, the 
payment therefor according to the orders and decree of the court, the deposit 
of $30,000 in the reglstry of the court as required by the order of January 28, 
1891, and stated that the same was sufijclent to pay and satisfy in full the 
clalm of the appellee, and that nelther they nor the property purchased by them 
were any longer liable for the payment of said claim. The appellants also 
pleaded the acceptance by the appellee of the draft of $6,062.32 drawn upon 
the German National Bank of Little Rock aa satisfaction of his clalm. On 
November 12, 1897, the Issues created by said last-mentioned intervening 
pétition and responses thereto came. on to be heard upon an agreed statement of 
facts, embodylng those already set forth and referred to; and the court below 
adjudged and decreed that the clalm of the appellee for the balance due him 
of $4,908.50 Is a lien upon the property now in the hands of the appellant 
railvFay company, superlor and paramount to its rlght acquired by the purchase 
thercQf, and ordered the appellant railvray company to pay the same -wlthin 
90 days, and that, In case of failure so to do, S. W. Fordyce and A. H. Swan- 
son, as recelvers, take possession of the property delivered by them to the 
purchasing trustée for the purpose of raising a fund, under the orders of the 
court, to pay appellant's said claim. From this order and decree Louis Fitz- 
gerald and the said rallway company hâve duly prosecuted thelr appeals to this 
court. 

John M. Taylor (S. H. West and J. G. Taylor, on the brief), for 
appellant. 
Paul Jones (Oscar D, Scott, on the brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

It is urged at the outset by counsel for the appellee that this ap- 
peal should be dismissed for the reason that S. W. Fordyce and A. 
H. Swanson did net join in the same. It appears from an inspec- 
tion of the intervening pétition and the responses thereto that nei- 
ther Fordyce nor Swanson were made parties to the proceeding now 
under review. No notice was served upon them, and no appearance 
entered for them. The only ground urged by counsel for treating 
them as parties to the litigation is that the court below, in its final 
order appealed from, directed, in case the St. Louis Southwestern 
Railway Company failed to pay appellee's demand within 90 days, 
that Fordyce and Swanson, as receivers, should take possession of 
the railroad for the purpose of raising a fund, under the orders of 
the court, to satisfy and pay ofE appellee's claim. The record shows 
that Fordyce and Swaiison were finally. discharged as receivers, and 
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the sureties on tlieir bonds were also released and discharged, by 
an order made in the principal case as early as October 26, 1893. 
This was more than four years before the proceeding was instituted 
in which the order of the court under considération was made. 
Not being oificers of the court, they were not subject to the juris- 
diction of the court over them as such offlcers in said proceeding; 
and as they were neither made parties thereto, nor entered their 
appearance therein, it is not apparent why the court below assumed 
to exercise jurisdiction over them by embodying in its orders any 
direction to them. In our opinion, they were not required, under 
the principles announced in the case of Estis v. Trabue, 128 U. S. 
235, 9 Sup. et. 58, and cases there cited, to which our attention is 
directed, to join in the appeal of the railway company, in order to 
confer jurisdiction upon this court; and the motion to dismiss is 
without ment. 

The assignment of errors and the argument of counsel on the 
merits of the case présent the question whether, according to the 
true construction of the several orders and decrees of the court made 
in the principal case, and in the two interventions of the appellee, 
his claim was, at the date of the order appealed from, a subsisting 
lien against the property of the appellant railway company, and 
whether the same ought now to be paid by said railway company. 
Whether appellee's claim was originally made a lien upon the rail- 
way by a state statute or an order of court is immaterial. It must 
be conceded that it was, by virtue of one or both of thèse authorities, 
originally flxed as a lien upon the railroad and its property. But 
it was a lien upon property in the hands of the court, subject to 
divers other liens and claims, and necessarily subject to such orders 
and decrees of the court in the matter of its satisfaction and dis- 
charge as, in considération of the rights and equities of ail parties 
in interest, should seem équitable and just. The comprehensive 
powers of a court of equity are, without doubt, sufScient to war- 
rant it in discharging a lien once attached to property by the sub- 
stitution of other property or money in lieu thereof. In fact, it is 
a common practice in équitable proceedings to order property in- 
cumbered by many liens sold free and discharged from ail of them, 
subjecting the proceeds of such sale in money to the same priorities 
and liens as originally attached to the property itself. Such being 
the established équitable doctrine, it becomes necessary to inquire 
whether the court, by the several orders and decrees involved in 
this case, extinguished the lien of appellee, as originally flxed upon 
the property itself, by providing other methods for its satisfaction 
and discharge. 

Counsel for appellee claim that by the true construction of the or- 
der of January 31, 1890, and the decree of foreclosure, appellee's 
claim still remains a lien upon the railroad purchased by the appel- 
lant; and this was the view of the trial court. While the decree 
of foreclosure refers to the liens created by the order of January 
31, 1890, and continues them in force until paid, it also provides a 
definite scheme for their payment, namely, by permitting the pur- 
chaser to pay the same, together with divers other obligations of 
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the rëcëivers, as a part of the purchase price for thè ptoperty ac- 
quir'eà. The decree required a certain sum to be paid iû cash, and 
also provided for the payment of such additional sum in cash as the 
court might order upon confirmation of the sale. After the report 
of the sale was made hy the master appointed for that purpose, the 
court, by its order of January 20, 1891, as amended by the order of 
January 28, 1891, with knowledge, as shown by the record, of the 
existence of pending claims against the receivers, required, as a 
condition of confirmation of the sale, apparently in Tîëw of the right 
reserved for that purpose in the decrée, the payment into the reg- 
istry of the court of the sum of ISOjOOO over and above that origi- 
nally required to be paid; the samè to be applied, according to the 
terms of the order, in payment, âmong other things, "of the debts 
and claims allowed and that might be allowed against the receiver- 
ship." By the terms of the order of confirmation, the possession of 
the property purchased was not to be delivered to the purchaser 
until the sum of |30,000 should be Jjàid into the registry of the court 
for the purposes aforesaid. When that sum was SO paid, the pur- 
«'haser was entitled to a deed, which the master was direeted to exé- 
cute, and also to the possession of the property pui-Chased by him. 
Tliese orders and thig course bf procédure were clearly contemplated 
in and by the provisions of the decree of foreclosure, and were mani- 
festly intended to hâve the effect upOn the title to thé property in 
(luestion as expressed in the twelfth subdivision of the decree, which 
reads as foUows: 

"The purchaser or purchasers of the property at the sale herein ordered shall 
be invested with and shall hold possession and enjoy the property se hought 
and eonveyed to them, * * • and ail the rights, privilèges,' and franchises 
appertaining thereto, as fuUy and completely as the St. Louis, Arkansas & 
Texas Rallway Company in Arkansas and Missouri heretofore and now holds 
and enjoys the same; * * * and the said purchaser or purchasers shall 
hâve and he entitled to hold and enjoy, sald property free and discharged from 
the lien or incumbrance of the several mortgages hereinbef ore ref erred to, and 
free and discharged from the claims of ail parties to this suit, whether such 
persons are parties hereto by représentation or otherwlse." 

From ail of the provisions of the decree of foreclosure and the 
orders of the court under considération, it seems that it was the in- 
tention of the court to provide for the deposit of enough money at 
one time or another, pending the process of transferring possession 
to the purchaser of the property sold, to pay ail probable liens, and 
for the delivery of the railroad property to the purchaser free from 
the same. This, in our opinion, is rendered more clear by a clause 
in the order of January 20, 1891, which, after providing for the pay- 
ment into the registry of the court of the additional sum of |30,000, 
to be applied as aiready stated, reads as f oUows : 

"The payment of said sum shall not afïect the llability of the road or the 
purchaser for any other or greater sum or sums for which the recelvership or 
railroad may be liable under the orders of this court or the decree for the sale 
of said road." 

This clause, by necessary implication, In our opinion, means that, 
to the extent of such claims as could be paid ont of the |30,000 to 
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he deposited in tlie registry of the court, the road was relieved of 
liens, and the purchaser relieved of liabiiity therefor. If, perchance, 
tliere might be any claims exceeding said sum of f3O,00O, the court, 
by the final clause of the decree of foreclosure, and its order of May 
14, 1891, relating to the delivery of the ^ possession of the property 
to the purchaser, retained jurisdiction over the purchaser and the 
property purchased, to require a further deposit or other satisfactory 
provision for their payment. 

A considération of the first intervening pétition of the appellee, 
the responses thereto by Fitzgerald and the railway Company, and 
the order of the court thereon, instead of aflording any ground for 
the contention of the appellee, conduces to the opposite resuit. The 
intervener, in his pétition, among other things, tenders the issue 
that there had been deposited in the registry of the court, by order 
of the court, a sum of money for the puipose of paying off such 
claims as his. The respondents met this issue, denying intervener's 
right to hâve his claim for personal injuries paid out of the fund 
80 deposited, and alleging their superior right to the same. The 
(•ourt, on April 18, 1893, after hearing the issue so presented, made 
the order of that date, under and by the terms of which it is insisted 
that the lien of appellee's claim was recognized, and continued 
against the property itself. In determining the true meaning of this 
order, it must be considered in the light of the decree of foreclosure, 
disclosing, as already observed, a manifest purpose to provide a 
scheme for the payment of lien claims so as to enable the purchaser 
to receive the property free and discharged from ail liens, and also 
in the light of the order of confirmation of sale, in effect, as already 
observed, releasing the road and the purchasers thereof from lia- 
biiity for any and ail claims within the limit of |3O,O0O then depos- 
ited in the registry of the court, and particularly in the light of the 
issues tendered on which the order itself was made. So consîdering 
this order, we are of the opinion that its true meaning is a décla- 
ration that the claim of the intervener is preferential in its çharac- 
ter, and falls within the purview of the order of January 31, 1890; 
that is to say, is superior and paramount in right to any lien ac- 
quired by the purchaser, and because of such superiority should be 
paid out of the fund deposited for the purpose of satisfying such 
claims. Counsel for appellee insist that because the order contains 
the words that the claim "is a lien" upon the mortgaged promises 
superior, etc., such récital is an adjudication that the claim was 
then a subsisting lien against the property itself, which was bind- 
ing upon the court below in making the order now under review. 
In our opinion, this is unsound. Under the issues presented, it was 
necessary and proper for the court to déclare the claim to be a lien 
within the purview of the order of January 31, 1890, as a prelimi- 
nary flnding in support of the final and effective order for relief, re- 
quiring the same to be paid out of the fund of |30,000 set apart 
for the payment of such claims as should be allowed against the 
receivership. The bare fact that the court recites that the claim 
"is a lien" should be read in the light of the issue tendered and the 
prior orders of the court therein referred to, and, so read, the court 
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clearly means to déclare that the claim was so a lien as to be en- 
titled to be paid out of said ftmd. When sucb construction can 
reasonably be given to the words above quoted, relied upon by coun- 
sel for appellee, as is responsrre to the issue joined, and in harmony 
with the prier orders and decï-ees made in the principal case, the 
court should adopt that construction, rather than single out thèse 
words, and give to them a literal interprétation irresponsive to the 
issue joined, inconsistent with the order of January 20, 1891, and 
répugnant to the entire theory of the decree of foreclosure. 

That the conclusion already announced is correct also appears 
from a considération of the culminating order in the case. The 
court, af ter declaring the claim of the appellee to be a lien, notice- 
ably fails to follow such déclaration with any order in the nature of 
a provision for its foreclosure, which alone would be consistent with 
the theory that the claim was then a subsisting lien against the rail- 
road, but, on the contrary, after declaring that it should be paid out 
of the |30,0O0 fund referred to in the order as having been "depos- 
ited by said purchasing trustée in the registry of the court for the 
payment of such debts," makes the final and only décrétai order to 
respond accurately to the issues submitted, as follows; 

"The clerk is directed to draw an order, payable to saiu intervener or hls 
solicitor of record, on said depository, for tlie signature of the judge, for said 
isum so allowed said Intervener." 

For the foregoing reasons, it is our opinion that the court, în the 
exercise of undoubted power, displaced tjie lien once existing in 
favor of such claims as that of the appellee against the railroad it- 
self, by requiring the purchaser to deposit a sufflcient amount of the 
purchase money in the registry of the court to fully satisfy the same, 
and that by so doing the appellee's right was transferred from the 
property to the money so deposited. 

Tke second intervening pétition of Jackson, which resnlted in the 
order how under review, is predicated upon the theory that by rea- 
son of the orders and decrees of the court, already sufilciently stated 
and considered, his claim became, bas always remained, and now 
is, a lien upon the railroad property purchased by the appellants, 
and that, inasmuch as it has not been paid to him, the relief afforded 
by the order of the court below in this case is proper. For the rea- 
sons already stated, this theory is, in our opinion, unsound. The 
fund deposited by appellant in the registry of the court took the 
place, pro tanto, of the railroad. The lien for the y ment of such 
claims as that of the appellee, to the extent of the amount of the 
fund deposited for their payment, was transferred from the railroad 
to the fund itself ; and the fact that the fund has been lost or placed 
in jeopardy, without fault of appellants, by orders of the secretary 
of the treasury transferrlng it from the depositary designated by 
the court to a bank which provéd to be insolvent, cannot, however 
unfortunate be the results, afford any grounds for reinstating the 
lien upon the property purchased and once fully paid for by the ap- 
pellants, or for requiring the appellants to pay the claim of the 
appellee a second time. 
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In the view we hâve taken of this case, it is net deemed necessary 
to express any opinion upon the question, argued by counsel, as to 
whether the receipt by api>ellee of the draft drawn upon the Ger- 
inan National Bank for the payment of his daim is in itself a pay- 
ment thèreof. In our opinion, the proceedings in the case resulting 
in the deposit of the fund in the registry of the court by the pur- 
chaser was in itself a discharge of any obligation resting upon the 
purchaser or the property purchased, irrespective of any of the facts 
relating to the steps taken by the appellee to secure his money from 
the registry of the court. 

It results from the views hère expressed that the appellee has no 
ground for équitable relief against the appellant or its property, and 
that the order of the court below granting to him the relief prayed 
for was erroneous. The case will be remanded, with directions to the 
trial court to dismiss the pétition. 

SA^SIBOKN, Circuit Judge (dissenting). I regret that I am unable 
to concur in a reversai of the order that the lien of the appellee 
Jackson should be enforced in this case. I cannot do so, because I 
think that the lien exists, and because I believe that the question of 
lien or no lien was flnally adjudicated between thèse parties by the 
decree of April 18, 1893, from which no appeal was taken, and that 
this adjudication is not reviewable upon this appeal from an order 
made in 1897 for the mère purpose of executing that decree. It is 
true that the original decree of foreclosure in the main suit, which 
was rendered on July 15, 1890, provides that the purchaser or pur- 
chasers at the foreclosure sale shall hold the mortgaged property 
"free and discharged from the claims of ail parties to this suit, 
whether such persons are parties bereto by représentation or other- 
wise" ; but that provision, in my opinion, did not relieve the railroad 
and its appurtenances of the lien of the appellee Jackson, for two 
reasons: (1) Because it was made on July IS, 1890, and Jackson 
was not then a party to the suit, by représentation or otherwise, 
and never became such until he ûled his flrst pétition of intervention, 
on November 31, 1892; and (2) because the decree expressly pro- 
vided in its seventh paragrapb that the property purchased at the 
foreclosure sale should not be released from the liens of debts in- 
curred by the receivers in operating the railroad, but that thèse debts 
should constitute paramount liens thereon until the same were paid, 
and the claim of Jackson was one of thèse debts. It was not the 
theory of that decree that the property sold under it should pass 
to the purchaser free from the liens of the creditors of the receivers 
and that those creditors should be paid out of the proceeds of the 
sale, but the plan and the légal effect of the decree were that the 
purchaser should take the property subject to the liens of thèse 
creditors, wbich should remain securely fastened upon it until they 
were paid. It was to efîectuate this purpose that the decree ex- 
pressly provided in the eighth paragraph that the court reserved the 
power and jurisdiction against the purchaser at the sale and his as- 
signs to hear ail claims thereafter preferred which were contracted 
by the receivers, to détermine their validity, to décide upon the ex- 
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Istence and rank of their liens, and to retake and sell again the prop- 
ëfty to be sold under the decree for the purpose of satisfying thèse 
cîâims; 

But, to my mind, the conclusive answer to the proposition that the 
order below should be reversed because Jackson has no lien upon 
the railroad is that the question of the existence of his lien upon 
this property is not open for considération on this appeal, but was 
conclusively determined by the anal decree upon the intervention of 
Jackson, which was rendered on April 18, 1893. The decree of fore- 
closure and sale in the original suit was rendered on July 15, 1890; 
and the order which required the purchaser to pay f 30,000 into the 
registry pf the court, and which, it is claimed, devested Jackson's 
lien from the property and imposed it upon the money, was made on 
January 28, 1890. On December 31, 1892, Jackson appeared in this 
case for the flrst time, and flled an intervening pétition, in which 
he pleaded his judgment against the receivers, and alleged that under 
the statutes of Àrkansas and under the foreclosure decree he had a 
paramount lien upon the railroad and its appartenances in the hands 
of thie piirchaser at the foreclosure sale, and prayed that this lien 
naight be foreclosed. On March 17, 1893, the purchaser at the fore- 
closure sale, the appellee Fitzgerald, answered this pétition, denied 
that Jackson had any lien upon the railroad, and pleaded his deposit 
of the 130,000 in the registry of the court under the order of Janu- 
ary 28, 1890. Thus, thé questioû whether or ûot Jackson had a 
lien upbii the railroad and its àppurtenances in the hands of the 
purchaser was directly 'in issue upon that intervention. That issue 
was tried on the merits, and on April 18, 1893, the United States 
circuit court for the Eastern district of Arkansas entered its decree, 
which not only recited that Jackson had a lien upon this railroad 
property, but expressly adjudicàted that question, in thèse words: 

"It Is tlierefore ordered, considered, and adjudged that the said Daniel O. 
Jackson,, interyener, hâve and recover of and from the said S. W. Fordyee and 
A. H.. Swanspn, as receivers as , af oresaid, the said sum 'of five thousand elght 
himdted ând forty-eight dollars and eighty-three cents ($5,848.83), and intarest 
thereon from thiS date at thè rate of six jier oentum per annum, that said sum 
is a lien upon said mortgaged premises so ■ purchased by the said Louis Fitz- 
gerald, purchasing trustée as aforesaid* and that the same shouM he paid out 
of the fund deposited by said purchasing trustée in the registry of this court 
for the payment of such debts; and said sum of $30,000 so paid into the regis- 
try of this court for the purposes afôresaid having been' duly deposited in the 
German National Bank of Little Rock, Arkansas, the deslgnated and appoiuted 
depository of this court, the clerk is directed to draw an order, payable to 
said intervener or his solicitors of record, on said depository, for the signature 
of the juflge, for said sum so allowed said intervener." 

This was a Anal and conclusive adjudication made on April 18, 
1893, between the parties to this appeal, or their privies, that the 
claim of the appellee was then a lien upon the premises which they 
purchased at the foreclosure sale. They might hâve had a review of 
that décision by taking an appeal from that decree to this court, by 
a motion for a rehearing, or by a bill of review ; but no such proceed- 
ings were ever had, and the decree stands unimpeached and unchal- 
lenged. 
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A decree is final which terminâtes the litigation between tlie par- 
ties on the merits of the case, fixes their rights and liabilities, and 
leaves nothing to be done but to exécute it, although the case be re- 
ferred to a master to state an account, or to détermine questions in- 
cidental to its exécution. Chase v. Driver, 92 Fed. 780, 785; St. 
Louis, I. M. & S. R. Co. v. Southern Exp. Co., 108 U. S. 24, 29, 2 Sup. 
et. 6; Bank v. Bhedd, 121 U. S. 74, 84, 85, 7 Sup. Ct. 807; Hill v. 
Railroad Ce, 140 U. S. 52, 54, 11 Sup. Ct. 090. The only real ques- 
tion on the merits between the parties to this intervention v?as 
whether or not Jaclison had a lien upon the railroad and its ap- 
purtenances in the hands o£ the purchaser after the foreclosure sale, 
and the deposit of the $30,000 under the order of January 28, 1890; 
and when that issue was adjudicated, as it was by the decree of 
Apr-il 18, 1893, their rights and liabilities were fixed, and there was 
nothing left to be done but to exécute the decrees that had been ren- 
dered. The decree upon the intervention established the lien, and 
the foreclosure decree adjudged how it should be enforced if the 
debt was not paid, namely, by retaking and reselling the railroad 
property purchased under the foreclosure decree. The decree of April 
18, 1893, was not only a judgment that Jackson's lien upon the rail- 
road existed, but it was also an express adjudication that the order 
for the deposit and the deposit of the $30,000 had not devested it. 
This is true (1) because the fact that the order and deposit had been 
made was set forth in the pleadings on which the case was tried 
and upon which the decree was founded; and because, (2) if this 
fact had not been pleaded or mentioned, the decree that the lien 
upon the railroad and appurtenances existed after the order and de- 
posit had been made would hâve been equally conclusive upon the 
parties to that decree, and upon their privies, to the effect that it 
had not been devested from the railroad, or transferred to the $30,000, 
by the order or by the deposit. In an action between the same par- 
ties and those in privity with them upon the same claim or demand, 
a judgment upon the merits is conclusive, not only as to every mat- 
ter offered, but as to every admissible matter that might hâve been 
offered, to sustain or defeat the claim or demand. Commissioners 
v. Platt, 49 U. S. App. 216, 223, 25 C. C. A. 87, 91, 79 Fed. 567, 571; 
Cromvt'ell v. Sac County, 94 U. S. 351, 352; Dickson v. Wilkinson, 
3 How. 57, 61; Dimock v. Copper Co., 117 U. S. 559, 565, 6 Sup. Ct. 
855; Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 683, 691, 15 
Sup. et.. 733. The act of congress limited the time within which 
this adjudication could be reviewed in this court to six months from 
the date of the entry of the decree, and no appeal was ever taken 
from it. As it was a final decree, it was not reviewable on an ap- 
peal from any subséquent orders or decrees entered for the purpose 
of enforcing the rights and liabilities which were fixed bv it. Rev. 
St. § 692; 26 Stat. c. 517, § 6; 1 Supp. Rev. St. (2d Ed.) p. 903; 
Chase v. Driver, 92 Fed. 780, 783; Fourniquet v. Perkins, 16 How. 
82, 84. Now, the appeal in this suit is from an order made on No- 
vember 27, 1897, for the mère purpose of enforcing the lien fixed by 
the decree of April 18, 1893, and of executing that decree and the 
original decree of foreclosure, which expressly provided that, if such 
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liens were not paid, they might be enfôrced by a reseîzure and an- 
other sale of the mortgaged property. This appeal was not takeu 
until March 25, 1898, more than four years after the decree whicb 
established the lien was rendered, and it does not challenge or men- 
tion that adjudication. For thèse reasons, I am constrained to be- 
lieve that the question of the existence of Jackson's lien upon the 
railroad in the hands of thèse appellees is not hère for our consid- 
ération; that it was finally adjudicated by the decree of April 18, 
1893; and that this court has no jurisdiction to review or reverse 
that decree on an appeal from a mère order in exécution of it made 
more than four years after its entry. 

I aittaeh no importance to the disposition of the |30,000 paid into 
the registry of the court, or to the futile attempts of Jackson to se- 
cure payment of his claim by means of worthless orders upon a fund 
that was gone. If, as the majority of the court hold, the question 
of the existence of his lien upon the railroad property is reviewable 
upon this appeal, and if the order for the deposit and the deposit 
of the 130,000 devested that lien from this property and transferred 
it to the lost fund, then the lien upon the railroad does not exîst, 
and the order below should be reversed. If, on the other hand, 
the question of lien or no lien, which was determined by the decree 
of April 18, 1893, is not reviewable hère in the absence of an appeal 
from that decree, or if the order for the deposit and the deposit did 
not devest that lien, then it exists, and it will continue to exist until 
it is either paid in fuU, or released by Jackson, or discharged by 
the decree of a court; and the order below was right. It seems to 
me that that order should be afBrmed. 



SOUTHERN PAC. CO. v. BOAED OF B. R. COM'RS et al. (UNITED STATES, 

Intervener). 

(Circuit Court, N. D. California. July 7, 1899.) 

COSTS — AmENDMBNT of DECHBE — ESTOPFEL. 

Wliere a state railroad commission repealed rcsolutions It had previously 
adopted relating to freiglit rates, for tlie declared purpose of removing the 
cause of litigation then pending commenced by a railroad company to 
enjoin the réduction of rates contemplated liy such resolutions, and asks 
that the suit be dismissed without costs to either party, whlch is done on 
motion of the complainant, the commission is estopped to ask an amend- 
ment of the decree so as to allow it costs as the successful party, on the 
ground that the resolutions repealed were not in fact the subject of the 
controversy, but were merely preliminai-y to subséquent action talcen by 
the board, which was not repealed; nor will the decree be modifled to allow 
costs to the complainant which were not asljed for in Its motion, no claim 
of mistake or inadvertence being made. 

On motions by both respondents and complainant to modify de- 
cree by awarding costs to the parties, respectively. 

W. F. Herrin and E. S. Pillsbury, for complainant. 

Tirey L. Ford, Atty. Gen., George A. Sturtevant, Dep. Atty. Gen., 
and E. Y. Hayne, for respondents. 

Marshall B. Woodworth, Asst, U. S. Atty, 
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MOEEOW, J. (orally). On the 8th daj of May, 1889, the attor- 
ney gênerai of the state and spécial counsel for the respondent the 
board of railroad commissioners of this state made a motion for 
the dismissal of this case, upon each party to the action paying its 
own costs incurred in the case. The motion was based upon certain 
resolutions adopted by the respondent board on the 24th day of 
April, 1899, whereby certain previous resolutions adopted by the 
board on the 12th and 13th days of September, 1895, relating to 
freight and grain rates on complainant's System of railroads in Cali- 
fornia, were rescinded, annulled, vacated, set aside, and repealed. 
It was recited in the resolutions of April 24, 1899, that the respond- 
ent board deemed it expédient, and for the best interests of the 
people of the state, that said litigation be not further maintained 
or carried on, but that the same be discontinued; and, the board 
being advised and of the opinion that the best and only method of 
stopping said litigation was by removing the cause of it, it was 
therefore resolved that the resolutions of September 12 and 13, 1895, 
should be repealed. In other words, the respondent the board of 
railroad commissioners came into this court and asked for a dismis- 
sal of this case, upon the récital that it had repealed the resolu- 
tions relating to freight charges which had led to the institution of 
the suit. The court denied the motion as then made, because there 
were certain récitals contained in those resolutions which it ap- 
peared were not in conformity with the record in the case. It was 
also suggested by the court at that time that this motion, as the 
case then stood, should properly corne from the complainant in the 
action. Upon this suggestion of the court, complainant's counsel 
made a motion for the dismissal of the cause on the 19th day of 
May, 1899. This motion was accompanied by a copy of the proceed- 
ings of the respondent board, as set forth in the motion made there- 
tofore by its counsel, as to the repeal of the resolutions adopted 
by it in September, 1895. Upon that motion of complainant, a de- 
cree was entered by the court that the cause be dismissed. The 
decree was silent as to costs. The complainant did not ask for 
such a decree, presumably for the reason that the motion was made 
on the proceedings had by the respondent board, and upon the previ- 
ous motion made by the attorney gênerai, specifically providing that 
each party should pay its own costs incurred. Thereafter, on the 
24th day of May, 1899, the attorney gênerai of the state, and the 
spécial counsel representing the respondent board, flled a motion 
to so amend the decree as to award to the respondent board, as 
against the complainant, ail the costs by it incurred in the action. 
On the same day the complainant flled a similar motion. 

The question before the court now is as to whether the decree so 
made by the court should be amended so as to provide for the pay- 
ment of costs, and, if so, which jjarty should be required to pay thèse 
costs. The respondent board in this case supports its motion for 
an amendment of the decree providing for the allowance of costs 
to it upon the ground that it has been successful in this suit. This 
claim is based upon the contention that the resolutions adopted by 
the respondent board on September 12 and 13, 1895, declaring a 
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proposed perçentage of réduction, werç merely preliminary to a ré- 
duction of freight charges upon the Unes of the , Southern Pacific 
Ilailrpa.à, ànd tljat effective action of the board was not talcen untii 
Septemi)ër.iT/i895. when a schedule of rates was adopted by the 
board, and that what the board did on the 24th day of April, 1899, 
was to f ep«al , .Ifhese preliminary resolutions adopted by the raiiroad 
commission opSeipteaiber 12 and 13, 1895, wlxile the schedule of rates 
adopted' on è^ptember 17, 1895, was not disturbed.; that the real 
action of the board of raiiroad commissioners was contained in the 
resolution of September 17, 1895, relating to the schedule of rates; 
and that the preliminary resolutions of the 12th and 13th of Sep- 
tember, 1895, declaring the perçentage of réduction, were in effect 
harmless. This proposition is remarkable, in view of the record I 
tind in this icase. The controversy in this court appears to hâve cov- 
ered this whole question as to the scope of the original resolutions 
and their relation to the schedule of rat«s. The relation of thèse 
resolutions of September 13th and léth to tbe schedule of rates 
adopted on September l7th appears to hâve been fully considered 
by the court, and, upon the, décision of the motion for injunction, 
Judge McKenna pointed out, if not by express language, by impli- 
;cation, that it was the province of the court to arrest the uplifted 
arm before the blow should be struck. This was the theory of the 
interposition of the ço,Urt with respect to the 8 per centum resolution 
relating to grain rates, ^fter thè threajtened action of the respond- 
ent board when it adopted its résolution on the 12th and 13th of 
September, 1895, and before the schedule of rates hadjbeen put in 
opération. Jpdge McKeqna indicated in his opinion that the time 
for the court to act in such a matter was af ter the threat, and be- 
fore the blow fell ; that, if the complainant had waited until after 
the :schedule of rates ha,d been put in opération, then some other 
action would hâve been necessary. With respect to, the 25 per cen- 
tum resolution, it appeared that the complainant had been préma- 
turé in its application for an injunction, because the raiiroad com- 
missioners had not yet reached the point of action where the court 
cotild properly arrest the ;proceedings of the board, Referring to this 
resolution, Judge McKenna quoted from the argument of Judge 
Hayne as f ollows : ' 

"They say [the commission] that they do not consider It binding, and are not 
going to do anything without further considération; which, of course; may lead 
to very dilïerent results. The service, if it is to he made, bas to be made by 
tlièir order, by their authority, and they hâve not yet even made up the sched- 
ule which is to be served^' They corne hère, high officers of state, and swear 
they are not going to talie the action without a further full, free, and fair in- 
vestigation." - ,, 

Judge McKenna then said: 

"I am disposed to aecept this as true and sincère. Indeed,, I do not linow how 
not to do so, regarding thern, as they must be regarded, as truthful; npr do 
I care to risli the slightest embarrassment to them as ofHcers in any proper 
investigation of the cohiplainant, or any of its constituent roads, the resuïts 
of which cannot be put Into force, even if it was desired to, except in a direct 
and open Avay, and the détriment of which, if any, can be arrested before it 
fall." Southern Pac. Cp. v. Board of Eailroad Oom'rs, ,78 Fed. 236, 248. 
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The respondents' contention that there was no effective action 
in the resolutions of September 12th and 13th is clearly contrary 
to what the court determined, as well as contrary to the argument 
of counsel. The whole case, from the beginning to the end, outlines 
a procédure in a court of equity, on the part of the complainant, 
to arrest the action of the respondents before their action should 
be beyond the reach of thé court. The resolutions of the board of 
September 13th aad 14th were therefore effective as a déclaration 
as to the purpose of the board with respect to the réduction of 
the grain rates. But if it be said that thèse preliminary resolutions 
were ineffective and harmless, and that the real assault was in this 
resolution of September 17, 1895, which latter resolution has not 
been disturbed by the board, then, in my judgment, upon that theory 
of the proceedings, the respondent board is estopped to make any 
such claim. They will not be permitted, after ail this controversy, 
to say that the real contlict and the real action of the board were 
involved in this resolution of September 17, 1895, and that this 
resolution still remains as évidence that the respondents hâve been 
successful in this suit. It is not for this court, upon a motion of 
this character, to détermine who has been successful in a suit. The 
decree or judgment speaks for itself upon such a question, but, when 
a éourt is called upon to modify a decree, it will not be misled by 
the mère fqrm of the proceedings which hâve brought the case to 
a conclusion. A court of equity is never to be deceived by mère 
form, nor will it allow parties to come into court one day contending 
for supposed rights upon one theory, and the next day shift their 
position, and say there is no controversy upon that proposition at 
ail, but it is somewhere else, and with respect tb questions not be- 
fore considered. 

In my opinion, therefore, the respondent board is estopped to say 
now that there was nothing in the preliminary resolutions, and 
that thej' were passed for no purpose or by inadvertence. The at- 
torney gênerai suggested, by way of illustration, that the prelimi- 
nary resolutions, in their relation to the resolution of September 
17th, were of the same character as where a législature composed of 
two houses passes a bill in each house, and both bills become laws 
by the action of the houses at differeiit dates, the two bills being 
identical, and afterwards, upon examination, the two laws are found 
upon the statute book and to be identical, and the législature then 
repeals one of them as useless and as a mère incumbrance on the 
books. The court cannot look at thèse resolutions in that light. 
I do not say what the court might hâve determined with respect 
to thèse resolutions when the cause was still in controversy and 
under considération. But now that it is over, and the respondents 
hâve, by solemn resolution, declared that their purpose on April 
24th of this year was to remove the cause of complaint, they can- 
not now claim that there was no cause of complaint, or, if there 
was, that they did not intend to remove it. They cannot in one 
breath say that, being advised and of the opinion that the best and 
only method of stopping the litigation was to remove the cause 
thereof, and to that end they will repeal certain resolutions, and 
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in anotlier say that ttey did not remove anything by the repealing 
resolution, or that there was nothing in fact to remove. In any 
erent, respondents cannot recover costs upon any suçh theory of 
the proceedings of the board of railroad commissioners. 

The complainant, in making its motion to dismiss, made the reso- 
lutions of the respondent board of April 24, 1899, a part of the 
proceedings. In effect it said: "The board of railroad commission- 
ers bas asked to hâve this case dismissed becau^e the resolutions 
of September 12 and 13, 1895, — the cause of the litigation, — hâve 
been repealed. The court has said that this motion ought to corne 
from the complainant. We accept the suggestion, and we make the 
motion. We propose to dismiss this suit. In the resolution it was 
said that each party should pay its costs. We hâve accepted that 
suggestion, and we propose to dismiss it, and say nothing about 
the costs." Thereupon the cause was dismissed. Under thèse cir- 
cumstances, the court is unable to flnd anything in this record to 
justify a modification of the decree, and an award of costs to the 
respondents. The motion of the respondent board wiU therefore 
be denied. 

The complainant has also made a motion to hâve costs awarded 
to it. That motion was noticed after the respondents had given 
notice of its motion. The complainant appears to hâve acted upon 
the theory that, if the case was to be reopened and the matter of 
costs considered, it was as much entitled to costs as the respond- 
ents. That is the probable motive that was behind this motion on 
the part of complainant. The complainant has, however, urged it 
on the ground that it appears from the record to be entitled to 
costs, and has cited a great many authorities which would seem 
to justify the claim. But the court is not in a position to follow 
the rules as declared in the cases cited. The decree was entered 
without costs upon the motion of complainant. There is nothing 
to show that there was any mistake or inadvertence or oversight 
on the part of the complainant in making this motion. As I hâve 
already indicated, the complainant knew what it was doing when 
it dismissed the case. It did so upon the faith of the original motion 
of the attorney gênerai that each party was to pay its own costs. I 
shall therefore be compelled, under thèse circumstances, to deny the 
complainant's motion for costs. The decree will stand as it is, with- 
out modification, and the motions will be denied. 

Mr. Sturtevant: I ask that an exception be allowed the respond- 
ents to that part of your honor's deqision denying the respondents' 
motion to hâve their costs taxed against the complainant. 

Mr. Pillsbury: That being the case, we reserve an exception to 
your honor's order denying our motion. 
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STEWAET et al. v. WISCONSIN CENT. R. CO. 

(Circuit Court, B. D. Wisconsin. July 21, 1899.) 

No. 314. 

1. Railroads— Eq,dipment Sold to Lbssbb— Lien on Earnings dp Road. 

The seller of equipment to the lessee of a railroad with knowledge that 
it is to be used on tue roUing stock of such leased road is entitled to look 
to the earnings of such road for payment, and, in the absence of counter- 
vailing facts, the price is a charge upon such earnings in the hands of 
receivers for the lessor, to whom the road bas been surrendered by the 
lessee, although, as between the lessor and lessee, it was the duty of the 
latter tinder the lease to furnish such equipment. 

3. Samb — Equitable Rights of Seller— Lâches. 

Certain equipment purchased by a lessee for use on a leased railroad, 
but not paid for, had not been used when the road was surrendered by the 
lessee to receivers appointed for the lessor, and with the approval of the 
court was purchased bythe receivers with other material on hand. The 
claim of the original seller for the price of such equipment was then due, 
but was not presented against the lessee, which was also insolvent, for 
more than a year thereaf ter, and meantime the receivers of the lessor, with- 
out any knowledge of such claim, paid the lessee for the equipment. ffe/cC, 
that the seller was guilty of lâches, which deprived it of its équitable right 
to enforce its claim against the earnings of the road in the hands of the 
receivers. 

On the Intervening Pétition of the Paige Car-Wheel Company. 
Stark & Hansen, for intervening petitioner. 
Howard Morris, for receivers. 

JENKINS, Circuit Judge. On June 22, 1893, the intervener, on 
the order of the Northern Pacific Eailroad Company, shipped 48 car 
wheels, which, by direction of that company, were consigned to "Wis- 
consin Central Lines" at Stevens Point, on the Une of the Wiscon- 
sin Central Railway. At the time, as was known to the intervener, 
the Northern Pacific Railroad Company was the lessee of the System 
of railways known as the "Wisconsin Central." The price for thèse 
car wheels was f2,712, and was payable August 28, 1893. Thèse 
wheels were ordered for use upon the leased lines of the Wisconsin 
Central roads. On August 15, 1893, upon bill flled, receivers were 
appointed for the Northern Pacific Eailroad Company, who took 
possession, temporarily, of the leased lines of the Wisconsin Cen- 
tral road. On September 26, 1893, upon the pétition of the Wiscon- 
sin Central Companies, the court ordered the receivers to surrender 
on that date to the Wisconsin Central Companies possession of the 
leased lines, and provided that ail material and supplies on the lines 
of the roads should be surrendered to the Wisconsin Central Com- 
panies; that an inventory thereof should be taken and filed, and 
the receivers of the Northern Pacific Company were authorized to 
sell to the receivers of the Wisconsin Central Companies ail such 
supplies at such priées and upon such terms of payment as may be 
agreed upon, and approved by the court. Of thèse car wheels, 32 
were put in service upon cars belonging to the Wisconsin Central 
Companies, and used in the opération of their railways by the North- 
ern Pacific Eailroad Company, or by its receivers, prior to this order 
95 F.— 37 
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of September 26, 1893, and those cars were delivered to thé receivers 
of the Wiscoûsin Central Compàni^s. The remairiing 16 car wheels, 
unattached to cars, were, with the other material and supplies, sold 
and delivered to the Wisconsin Central receivers, who paid the re- 
ceivers of the Northern Pacific Company, between the Ist day of 
October, 1893, and the Ist day of January, 1890, at varions times, 
and in varions amounts, the sum of f330,000 for the material and 
supplies so delivered, including the 16 car wheels in question. The 
elaim of thé Paige Car-Wheel Company was filed against the North- 
ern Pacific road on the 26th day of November, 1894, and this inter- 
vening pétition, seeking for payment for those car wheels out of the 
income of the Wisconsin Central lines while in the hands of the re- 
ceivers on account of diversion of income in excess of the intervener's 
claim in payment of betterments on the road, was filed January 
18, 1899. I cannot doubt, upon gênerai underlying principles, and 
in so far as there are no circumstances to change the situation, that 
this case is ruled by thë case of Vitgihià & À. Coal, Co. v. Central 
Eailroad & Banking Co. of Georgis^, 170 U. S. 355, 18 Sup. Ct. 657. 
Thèse wheels were sold to the lessee of the Wisconsin Central lines 
for use upon those linesy and were necessary in the opération of the 
railways. "Undër the facts stated in the décision referred to, I think 
it must always be assumed, in the absence of countervailing facts, 
that in such, case there is a taeif undecstànding that the income of 
the operated lines shall be applied to pperating ^^penses, It is so 
in fact as a matter of common knowlgdge, and it is no straining for 
effect to assume that one dealing with a raiiway company acts upon 
such matters of comtodn knowledge. The seller know's, as a gênerai 
rule, that a raiiway company ^ bas seldom other meaïis of paying its 
operating expenses than income derived from opération of the road, 
and can reasonably expeet payment from no other source. Under 
that décision the seller has an équitable lien, not.only upon the then 
current income, but upon further surplus incoihe in the hands of the 
receivers. It is true that hère the lessee Company by its lease under- 
took to maintain the road in proper repair, and it is said that the 
lessee company has recèived : the income, and bas failedto pay the 
Wisconsin Companies.for 'the rent due, and that, therefore, it would 
be inéquitable to charge thie subséquent surplus income in the hands 
of the receivers with the payment of this debt incurred by the lessee, 
and which should hâve been discharged by it. It is within the 
knowledge of the court that the matters between the lessor companies 
and the lessee hâve been adjusted between the two sets of receivers, 
although the court is unable to say to what extent the Wisconsin 
Central Companies failed to receive rental reserved by its lease. The 
fact that there was failure to receive any part of the rental, or that 
there .was diversion of income by the lessee, does hot, I think, under 
the décision referred to, aiïect the rule of liability. The ruling in 
that case certainly goes a long way, and I am bound to follow it. Un- 
der the terms of the stipulation the receivers of the Wisconsin Cen- 
tral line hâve expended by way of betterments upon the road a sum 
in excess of the entire claim of the plaintiff, and, as no other claim 
is before the court, I think it must be held, unless facts hereinafter 
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stated shall avail to restrict the application of the rule, that this 
claim must be paid by the receivers out o£ income in tlieir possession, 
or, therein failing, ont of the corpns of the property, since the sur- 
plus income liable for the claim has been used to improve the road, 
and so has inured to the beneflt of the bondholders. 

Under the order of September 26, 1893, and prior to January 1, 
1896j the receivers of the Wisconsin Central Lines paid the receivers 
of the Northern Pacific Kailroad Company the value of the 16 unat^- 
tached car wheels which were delivered to them. This was, done 
without notice or knowledge of the claim of the Paige Car-Wheel 
Company. That company was, in my judgment, guilty of gross 
lâches in the assertion of its claim against the receivers of the Wis- 
consin Central Lines. The receivership of the Northern Pacific Eail- 
road Company was matter of gênerai knowledge throughout the 
United States. The intervener, with a claim matured in August, 
1893, and presumably with knowledge of the insolvency of the North- 
ern Pacific Kailroad Company and of the appointment of receivers, 
failed to file its claim against that company in the suit in which 
receivers were appointed, until November, 1894. It must hâve known 
of the insolvency of the Northern Pacific Kailroad Company as early 
as Augùst, 1893, and at or before the time of the maturity of its 
claim. It must hâve known of the appointment of receivers of the 
Wisconsin Central Lines as early as September, 1893. Having a 
claim which was equitably a lien upon the accruing surplus income 
of the Wisconsin Central Lines, the intervener remained >vholly 
passive until January, 1899, — a period of nearly six years from the 
maturity of its claim. In the meantime, under the order of the 
court, the receivers of the Wisconsin Central Lines, without hint or 
knowledge of this claim, paid to the receivers of the Northern 
Pacific road the value of thèse 16 car wheels delivered to them. Un- 
der such circumstances with respect to the 16 wheels, I do not think 
the intervener should successfully invoke a court of conscience for 
payment. Equity relieves thé diligent, not the slothful. And where, 
as hère, by reason of the lâches of the one party, the situation of the 
other has been changed to his préjudice, and the latter has expended 
money which it would not hâve done had the other party, with even 
slight diligence, made known his claim, he ought not to recover, al- 
though originally, and but for that, his claim would hâve been équita- 
ble. It is a case of an equity imposed' upon an equity, vitiating the 
original equity. 

The claim of the intervening petitioner was presented against the 
Northern Pacific Kailroad Company, and as to the 32 car wheels has 
been allowed as a gênerai claim, and as to the 16 wheels as a pre- 
ferred claim, because of payment therefor to the receivers of that 
road by the receivers of the Wisconsin Central Lines. Without sug- 
gesting an opinion upon the correctness of the conclusion of the mas- 
ter, — for that case is not at présent before the court,— I am of opin- 
ion that the claim of the intervening petitioner with respect to the 
32 car wheels ought not, at the présent time, to be ordered paid by 
the receivers, nor until it be ascertained what percentage of the 
daim it will reçoive from the séquestration proceedings in the case 
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of thie;iNorthern Pacific Railroad CJompany, ppeseatly to be deter- 
mined. That company is the principal debtor, tke Wisconsin Cen- 
tral Companies standing, by analogy, in the light of surety. The es- 
tate of the latter should be credited with the amonnt to be received 
upon the claims so allowed. 

I am further of opinion that interest upon the claim of the inter- 
vening petitioner should be allowed only from January 18, 1899, the 
date of the filing of the intervening pétition in this case. I hâve 
not considered the relative rights of the Wisconsin Central Company 
and the Wiscoiisin Central Railroad Company, upon the suggestion 
of counsel that the matter, as between those two companies, could 
be amicàbly adjusted. 



COHEN V. GOLD CRPBK, NEV., MIN. CO. 

(Circuit Court, D. Nevada. July 10, 1899.), 

No. 670. 

1. RBckiVER FOR Mining Corporation— Appointmbnt at Suit 0» Stockholdeh 

— Rights of Creditohb. 

A court will not witliliold the property of a private corporation from the 
enforcement against It of liens and judgments of credltors by a receiver 
appointed at the Instance of a stockholder in a suit brought ostensibly in 
behalf of ail stockholders and credltors, unless the appointaient of the 
receiver lS;followed by action Indiçatlng a purpose in good faith to secure 
the speedy payment of credltors; and where, in such a suit, a receiver waa 
appointed, on the fliing of the bill, for a corporation engaged in operating 
a mine, and requlred to make monthly reports, and after the lapse of six 
months no reports had been flled, no appearance entered by the corpora- 
tion, and no further action taken by the complainant, a créditer whose 
lien on property of the corporation had been established by the decree of a 
staté court will be permltted to enforce such lien. 

2. SASfB — Appointment in Différent Districts — Powers of Court in Second 

Suit. 

Where the same person has been appointed receiver for a private corpo- 
ration by two fédéral courts in différent districts, as to property entirely 
within one district, he is subject whoUy to the eontrol of the court in that 
district; and the fact that the suit in such district was instituted after the 
other does not render It ancillary in such sensé as to authorlze the receiver 
to deal wlth property within the jurisdlction of that court without its 
consent, or to reqnlre a creditor havlng a lien on such property alone to 
go into the other district to assert his rights. 

On Motion to Compel Receiver to Pay Money to Judgment Creditor. 

L. R. Rogers, for petitioner. 

Reddy, Campbell & Metson, for complainant. 

HAWLEY, District Judge (orally). On January 28, 1899, the com- 
plainant, a stockholder in the Gold Creek, Nev., Mining Company, 
the corporation défendant herein, for himself and ail other stock- 
holders and credltors who may choose to become parties to this suit 
and contribute to the expense thereof, flled his bill of complaint, al- 
leging, among other things, that the corporation has acquired val- 
uable mining property in the county of Elko, state of Nevada, and 
has expendèd in the development thereof about |400,0OO; that from 
anprecedented droughts, and other causes, it has been deprived of 
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water for two seasons, and has been prevented from prosecuting its 
mining opérations; that there exist judgments and other liens and 
claims against the property of the corporation; that some of tlie 
judgments are based upon mechanics' liens on separate and distinct 
portions of its property, such as its canals, réservoirs, etc.; that, if 
sales of such separate portions were made under separate exécutions, 
the property would not bring a fraction of its real value as a whole; 
that great loss and injury would occur to the stockholders and cred- 
itors of the corporation, — and for thèse and divers other reasons 
prayed for and obtained an order appointing a receiver to take charge 
of, manage, and control the property of the corporation, and conduct 
and carry on its business of mining, etc. No other stockholder, or 
any créditer of the corporation, has appeared in this suit to avail 
themselves of the privilège granted, of contributing to the expense in 
order to share in the beneflts. Prior to the flling of the bill of cc«n- 
plaint in this court, a similar suit was commenced by complainant in 
the United States circuit court for the Northern district of Califor- 
nia, and the bill in this district allèges that: 

"On the 27th day of January, 1899, upon an application duly made and veri- 
fled, Adelbert H. Steele was by the Honorable W. W. Morrow, judge of the 
circuit court of the United States In and for the Nlnth circuit, Northern district 
of Callfomla, appointed receiver of the above-named corporation, for the pur- 
pose of conducting and carrylng on the business of sald corporation, as receiver 
thereof ; and your orator prays that this honorable court make a like order , 
authorizîng sald receiver to conduct and carry on the business of sald corpora- 
tion, and control the property thereof withln the state of Nevada and the 
jurisdiction of this 'honorable court." 

In the order made by Judge Morrow, said Steele was appointed re- 
ceiver of ail the property "now in the possession of, and owned, oper- 
ated, or controlled by, the said corporation, situate in the state of 
Nevada or elsewhere." After requiring the offleers and employés to 
obey aiid conform to such orders as may be given by the receiver in 
conducting opérations upon the property of the corporation, the or- 
der proceeds: 

"And each and every of such offleers, directors, agents, and employés of the 
paid Gold Oreek, Nevada, Mining Company, and ail other persons whatsoever, 
are hereby enjoined from interferlng in any way whatever with the posses- 
sion of any part of the property over which the receiver is hereby appointed, 
or interferlng in any way to prevent the diseharge of hls duty, or In operating 
U»e said property under the court's order." 

In the suit brought in this district, an order was made appointing 
Steele receiver of aU the property of the corporation "situate in the 
state of Nevada," within the jurisdiction of this court. Petitioner 
comes into court and moves that the receiver herein be forthwith 
ordered to pay to petitioner the amount of its judgment and decree 
against the défendant, and that, in default of so doing, it be per- 
mitted, under the judgment, decree, and exécution of the district 
court of the Fourth judicial district of the state of Nevada, in and 
for the county of Elko, to advertise and sell the property, subject to 
its lien, in due form of law. 

It appears from the moving papers that under a contract entered 
into April 29, 1897, the défendant had become indebted to petitioner 
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f^p. w(?r]i and labpr perfomed and pia;terial9 furnishe^ in the ,ço|i- 
sti"iJiètion:,of certain réservoirs, capals, "â^itçhes, etc.;,,JSi^t, petitionér 
dulj^, ànd within prbpèr tinie, flled îts lien upori the- priojifBrty for tlie 
mdiQj^due uppn sàid.contract, in the cpwty pf Elko,,Fiiei;'e the prop- 
erty was situate, ùniier and in pursùance of "An act toèecure liens 
tojnéçhaiilcs.and otherg'' (Gen. St. îs"ev.,§§ 3$08, 3827), and there- 
after,ljy, due course pf procédure, on March 4, 1898, obtained a judg- 
ment and decree in tlie state court for th^ sum of |14,615.35, and, 
costs of 'suit,.taxed at f 529 .05, witlj.'interest thereon at the rate of 
7 per cent per annum,^ and for the payment tliereof it was decreed 
tMt the pèititioner hâve a mechauic's lien upon the property therein 
mentioned and described; that this ji^dgment and decree has become 

ûnài..,';, V' ,;■;,, , ,,; ';, : " . 

I am of opinion, tlia,t jthe petïtioner is entitled to the relief asked 
for. tJp :to the time pï, itlie flling' of the présent motion, this court 
was unàqvised of any action taken by tbe receiver herein. In fact, 
no steps tave been taken in the suit since theflUng of the bill and 
the issuance' of a summons. The records of this court do not show 
that the défendant corppration has ever beeii seryed with process. 
It has madé np appearahce. Under the order of this opûrt appoint- 
ing the receiver, he was required "toopen proper booksiof account, 
wherein shallbe stated the earnings, expenses, receipts, and disburse- 
ments of his g^îd trust, and préserve vpuchers for ail paynients paid 
by tim on accotwt theceof, and to file in tliis court mpnthly receipts 
of his disburséments." No such reports hâve ever been flled in this 
court. It was the duty of the receiver to obey the orders of this 
court. He is an olïicer of this court, aud the courtes, to a certain 
estent, responeible for his action in the premises. jipreover, by the 
express prder of this court authorizing hiin to take possession, man- 
age, and Gpntrpl tlie property of the corporation, he was, "at liberty 
from tjme to tîme to make application to the court for such further 
order pr direction as to the opération pf said property in his charge 
in said state of Nevada, or in the performance of his duties in con- 
nection therewith, as in his judgment may be necessary." His bond 
flled in iftis court is "conditioned for tl^e proper discharge of his du- 
ties, and lo account for, ail funds coming into his hands according to 
the orders of this court." He seems to hâve entertained the opinion 
that it wae unnecessary for him to file any report in this court, be- 
cause the suit brought herein was, as claimed by îîounsel appearing 
for the complainant, merely ancillary to the suit instituted in the 
United States circuit court for the Northern district of. California. 
In his affldayit flled upon the hearing of this motion, after setting out 
the orders appointing Ijim receiver by the circuit cpurt in California; 
and by this, court, he says: 

"That déponent has, in pursuance of sàid orders, taken possession pf the 
property of sald company, and Is now carrying on the business of inining 
therein under, a working qontraot made by hlm, approved by the circuit court, 
Northern district of California, for the curreji,t season of 1899; tliat, as he is 
.advised, the màny opérations now in progrèss' upon the property of sald corpo- 
ration are likely to be successful, and that the prospects of a good return thère- 
from are ibright; that, to carïy on the opérations of said company pursuant to 
the order of tliis, court, it Is absolutely necessary that thé déponent hâve the 
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ftenefit of the water now contalned and being receivecl in the réservoirs and 
canalg and other property of the said corporation; * * * tliat, if the said 
motion be granted, the entire objeet of the proceeding and suits in equity, 
which were instituted for the benefit, not only of the stockholders, but to pré- 
serve the riglits unimpaired of the respective creditors of said corporation, will 
be nullified; that no steps hâve been talten or are contemplated, or, as he is 
advised and believes, can be talîen, by déponent, which will in any way impair 
or defeat the judgment and lien of the said creditors, the Corey Bros., in the 
prenaises, nor affect the priority thereof." 

This is tlie first time that this court had any information that he 
had entered upon his duties as receiver. He never inforùied this 
court that he had made any contract for the working of the property, 
or asked this court to approve his action in so doing. The affidavit 
does not state whether he has received any money under the contract 
or not. It does not show that any effort is being made to pay off, 
settle, or compromise any of the existing liens upon the property of 
the corporation. It does state that he has not taken any steps that 
will in any way "impair or defeat the judgment and lien" of the 
Corey Bros,, "nor affect the priority thereof." The fact that the re- 
ceiver says he does not iutend to do any act that will defeat peti- 
tioner's judgment is whoUy immaterial. It is not within his power 
to impair or defeat the lien of petitioner. The appointment of a re- 
ceiver does not invest him or the court with any authority to dis- 
place vested contract liens. This can never be done except in ex- 
trême and exceptional cases. 'Kheeland v. Trust Co., 136 U. S. 89, 
97, 10 Sup. et. 950; Thomas v. Car Ce, 149 U. S. 95, 111, 13 Sup. Ct. 
824; Virginia & A. Coal Co. v. Central Kailroad & Banking Co. of 
Georgia, 170 U. S. 355, 370, 18 Sup. Ct. 657; High, Eec. § 440. 

Petitioner desires that steps be taken to pay its claim. It con- 
tends that this court should not appoint a receiver simply "to hinder 
and delay creditors." That seems to hâve been the only objeet which 
has been thus far accompUshed by the appointment of the receiver. 
The machinery of this court cannot be used for any such purpose. 
It is the duty of this court to protect itself as well as the receiver 
and the creditors and stockholders of the corporation. In Fosdick 
V. Schall, 99 U. S. 235, 353, the court said: 

"The appointment of a receiver is not a matter of strict riglit. Such an 
application always ealls for the exercise of judicial discrétion, and tlie chaucel- 
lor should so mold his order that, while favoring one, injustice is not done to 
another. If this cannot be accomplished, the application should ordinarily be 
denied." 

See, also, 5 Thomp. Corp. §§ 6823, 6826. 

The' delay of the receiver to make any report of his acts is, in a 
measure, the delav of the court; and, as was said in Xew England 
E. Co. V. Carnegie Steel Co., 21 G. C. A. 219, 75 Fed. 54, 58, "the 
court will, of course, protect [itself] against its own delay whenever 
practicable to do so." It cannot afford to delay the enforcement of 
légal liens against the property of the corporation upon the grounds 
set forth in the affidavit of the receiver. No showing has been made 
that would justify this court in refusing the relief asked for by pe- 
titioner. Six months hâve elapsed without any action having been 
taken by the receiver to protect the court in appointing him. The 
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ÇQurt is entitled to a sliowing of good faitli on Ixis part to do tliose 
"things necessary to be dpne in order to protect the stockliolders and 
creditors of the corporation. The showing made is wholly insuffl- 
cient. Neither the appointment of a receiver nor the issuance of an 
injunction should be sustained by the court where it is apparent, or 
left in doubt as to whether or not they were obtained for any other 
purpose than delay. The négligence and delay of the coniplainant, 
at whose instance the receiver was appointed, in failing to procure 
service to be made on the corporation, miglit of itself be sufflcient to 
justify the court in discliarging the receiver. High, Kec. § 843. 

It is not, and, of course, could not be, claimed that this court has 
no jurisdiction in the premises. The suggestion of complainant's 
counsel that, the circuit court of the Northern district of California 
having first appointed the receiver, and having afterwards approved 
a contract made by him for the purpose of working the mining prop- 
erty owned by the corporation in Elko county, Nev., the application 
pf petitioner should be made to that court, is without merit. This 
contention cannot be sustained upon reason or authority. The prop- 
erty upon which the petitioner has its lien is situate wholly within 
the State of Nevada, and is within the jurisdiction of this court. If 
ail of the property was situate in the state of Nevada, why w«-«i tJie 
suit first brought in California? If the strong arm of the circuit 
court of California has vitality enough to reach Nevada, and extend 
elsewhere, in enforcing its injunctioli, why should complainant ap- 
ply in Nevada for any further protection? If the circuit court in 
Nevada is powerless to act, why was the suit instituted in this dis- 
trict? If tte property of the corporation was situate partly in Cal- 
ifornia and partly in Nevada, theû the two suits could be readily ac- 
counted for, and one might be said to be ancillary to the other ; and 
if, in such a situation, the circuit court in California had approved 
a contract made by the receiver, this court would not be likely to in- 
terfère with such an order. But that is not this case. In fact, 
there is nothing in this court to show that the corporation has any 
property within the Northern district of California. Ancillary suits 
or proceedings are usually in aid of suits or proceedings previously 
instituted. For instance, if a railroad corporation, operating its Une 
of road through différent districts, becomes insolvent, and a receiver 
\s appointed in one district, and suits are thereafter brought in other 
districts in which the line of the railroad exista, it might be to the 
best interests of ail concerned that the courts should, and they usual- 
ly do, appoint the same person as receiver to take possession of, and 
control the property in their respective jurisdictions. The suits and 
the receivers in such cases may be said to be ancillary to the suit 
first instituted ; but each court,, in its sound discrétion, even in such 
cases, has the power to appoint its own receiver, and in either event 
the court making the appointment has control over its receiver as to 
the acts performed within its jurisdiction. 1 Fost. Fed. Prac. § 242. 
In the présent case no public interests are involved. The défend- 
ant is a private corporation engaged in conducting a private bus- 
iness, and âny order àgainst the receiver in this district which this 
court might make with référence to the pro-pjerty of the corporation 
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situate wholly within the state of Nevada would not affect the prop- 
erty situate in the Northern district of California, if there is any, 
within the jurisdiction where the receiver was flrst appointed. It 
would be unjust and inéquitable, under the facts of this case, to com- 
pel the creditors of the corporation having liens against its prop- 
erty in this state to go into another jurisdiction in order to hâve 
their rightg protected. If petitioner is entitled to any relief, it should 
be given by this court. I am of opinion that it is the duty of this 
court to act upon petitioner's motion, independent of any action that 
has been taken in the circuit court of the Northern district of Cal- 
ifornia. The rec^ver will be given until Monday, August 14, 1899, 
to pay the amount due upon petitioner's judgment. With this qual- 
ification, a decree will be entered granting the relief prayed for by 
petitioner. 



SMITH V. McINTYRE et al. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1899.) 

No. 600. 

1. WiLLB— Construction— PowBB to Sell Pboperty. 

A will provided ttiat the land of the testator should go to his wife "during 
her natural llfe, and ail the live stocli of every description; also ail the 
household furniture, and ail çther items not partieularly mentioned and 
otherwise disposed of in this will, during her natural life as atoresaid: 
she, however, flrst disposing of a sufficiency thereof to pay my just debts 
as aforesaid; and at the death of my said wife ail the property hereby 
devised or bequeathed to her as aforesaid, or so much thereof as may then 
remain unexpended, to my children. * * * And, lastly, I hereby con- 
stitute and appoint my wife to be executor for this, my last will." 3eld, 
that as to the power of disposition given the wife ho distinction was made 
between the personalty and realty, and that such power was not limited 
to the life estate given her, but extended to the entire title, including the 
fee of the land. 

2. Samb. 

Such power, being given the wife by name, without any mention of her 
as exeeutrix until the closing paragraph of the will, vested in her as an 
individual, and not as exeeutrix. 

8. Power to Convby Land — Sufficiency op Execution. 

A warranty deed, made by a widow, purporting to convey title In fee 
simple to land which was owned by her deceased husband, and in which 
his wlU gave her a life estate, with a power to sell the fee for the payment 
of debts, must be referred to such power, and is a sufflcient exécution of it, 
though It Is not mentioned in the deed. 

4 ExEcuTORS — Sales of Land under Power for Payment of Debts — Va- 

lilDITY. 

Where land is sold under a power conferred by will to sell for debts, the 
purchaser is not bound to inquire whether there are debts in order to be 
protected in his purchase, unless the time between the death of the testa- 
tor and the exercise of the power is so great that the purchaser should 
présume that the debts had ail been paid. Where sales were made within 
seven years, they will not be presumed, after the lapse of 50 years, to hâve 
been Invalid, in the absence of any évidence as to debts, because of a 
spécial statute barring claims unless sued within 4 years f rom the time the 
executor qualified, but which contained exceptions in favor of claims ma- 
turing thereafter, and others under which sales mlght legitimately be made 
in due course after that time. 
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InError to the Qrcuit Court of:the United States for the Western 
IHyisi©nof.ithe Northern District ofOhio. 

This is à writ of error to review a Judginent for the défendants in an action 
to recoTer real estate'lying iu Williams county, Oliio. William L. Smith was 
the common source of title. ïhe défendants claim under deeds made by Mar- 
garet Smith, the widow of William L. Smith, during her widowhood, and after 
she became the wife of her second husband, Alexander Miller. The question 
in the ease turns upon the constructioii of the will of William L. Smith, the 
issue being whether the deeds of his ^idow conveyed a f ee in due exécution 
of the power conferred by the will. The will was written by the testator, and 
was as foUows: 

"I, William L. Smith, of Williams county, and state of Ôhio, do make and 
puhJish thjs, my last will and testament, in manner and fbrm foUowing; that 
is to say: First. It is my will that my funeral expenses and ail my just debts 
be fuUy paid. Second. I give, devise, and bequeath to my beloved wife, Mar- 
garet, in lieu of her dower, the plantation on which we now réside situated 
in town seven north, of range four east, In section eight, containing elghty 
acres, more or less, during her natural life; and ail the live stock of every 
description; also ail the household furniture and other items not particularly 
mentioned and otherwise disposed of in this will, during her natural life, as 
aforesaid; she, however, flrst disposing of a sufflciency thejceof to pay my just 
debts as aforesaid. And' at the death of'my'sald wife ail the property hereby 
devised or bequeathed to her as aforesaid, or so much thereof as may tlien 
remain unexpended, to my children, and their heirs and assigns, forever. And, 
lastly, I hereby constitute and appoint my wife to be executor forUiis, my last 
will and testament, revoklng and annulling ail former wlUsby me made, and 
ratifying and confirming this, and no other, to be my last will and testament. 

, "William U Smith. [Seal.] 

"Signed and sealed this seventh day o£ December, eighteen hundred and 
forty-three, in présence of: 

"John Rings. ; ■ , 

"Eachel C. Rings." 

Williaiix IJ. Smith was aman of some éducation, who flrst lived in Rlchland 
county, Ohiç). ; Thende he moved to Williaflis county, where he received title 
to the laid in question. He w;as a clrcjult-riding preacher of the Methodist 
Church of Miehigah, Indîana, and OhiO. He taught schopl three months in 
the wîntèf, ànd, when not engagea in preaching or teaéhing, worked as a 
farmer upon the land in controversy. He died June 6, 1846, leaving his widow, 
Margaret, and flve children. At the date of the will and at the date of Iiis 
death WllHam L. Smith hâd some farin''ïmplefàents, some stock, and some 
household ftttniturè. The farm, at the tlme of Smith*s ' death, had about 20 
acres of land cleared, and upon it were a log hoùse and a log bam, and. In 
process of construction, a frame addition to the house. On July 12, 1849, the 
widow, Margaret Smith, intettoarried wîth' Alexander Miller. By the 18th of 
October, 1852, Margaret had sold, in parcels, ail of the real estate devised In 
the will, execating 21 several warranty deeds, by the ténor Whereof , without 
mention of the will or the power thereunder, she purported to convey In fee 
simple the premises sold. The considérations paid were equal ■ to the f uU values 
of the respective lots. Two of the deeds were made before her ; second mar- 
riage, and were executed In her Individual name as grantor, and those made 
after her marriage were jolfaèd in by^ her, husband. Irt 1853, the famiiy, eon- 
sisting of Alexander Miller and Margaret Miiler, the Smith children, with the 
exception of tÈe oMest son and the one ehild of the second marriage, together 
with George Megarah, Sr., and his wife, Sacah, the parents of Margaret Miller, 
left Williams county, and moVed to a farmnear Delta, in Fulton county, which 
Margaret had aoqnired by deed of date:Marchi 1853, upon a considération of 
$2,100. The parents of Margaret contiauedto live with her until their death, 
which occurred August 7, 185é, and March 17, 1855. In the fall of 1855 Mar- 
garet sold the farm for $3,500, and moved to lonia county, Mich. From 1846 
to 1853, while the famiiy lived in Williams county, the purchasers of the lots 
from Margaret erected Improvements on the lots thus received.. There was 
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évidence tending to show that tie chUdren of Margaret, under whom the plain- 
tiff uow claims, knew thàt Mai'garet had dlsposed of the fee-siœple intereste 
In the lots, and held conversations about them, and understood that she claimed 
the right to convey the property under the authority of the wlll. Thèse con- 
versation» were held at a time when ail but one of the children were 21 yeara 
of âge or more. Margaret Miller, the widow of William Smith, died May 2, 
1884, and her property was divided among her then livitig children, Anson L., 
William T., and Restera J., each receiving $800. The plalntifC Is the son of 
Anson, to whom Anson, William T., and Kestora J., hâve made quitclaim deeds 
to the land in suit. Thèse deeds were without valuable considération, the 
avowed reason for the conveyances being that the grantors were unable to 
bear the expense of the litigatlon to recover the property. There was lio 
direct évidence whatever of the amount of debts which William L. Smith left 
The occupier of each separate parce! filed an answer. The answers were qulte 
similar. Of the défenses which were set up, one was that George Megarah, 
the father of Margaret Smith, had paid the entire considération for the prem- 
ises cOnveyed to William L. Smith in considération of William L. Smith'a 
agreement to support George Megarah and his wife, Sàrah, for thelr life, and 
to provide them a décent burial at their decease; that, after her husband'» 
death, Margaret did provide the support of said George and Sarah Megarah 
during life, and a décent burial, in performance of her husband's obligation; 
and that the sale of thèse lands was necessary to meet thèse obligations of the 
testator, and that the testator's children, under whom the plalntiff claimed, 
Were estopped by their aequiescence in the sales by their mother, the proceed» 
of which they had fuUy enjoyed. There was much évidence adduced upon the 
Issue whether Margaret Smith had ever duly qualifled as executrix, but^ In the 
View which the court takes of the case, It Is unnecessary to set it out 

Orville S. Briimback and Charles A. Thatcher, for plaintiff in error. 
E. D. Potter, Jr., and Thomas Emory, for défendants in error. 

Before TATT and LUETON, Circuit Judges, and CLAKK, District 
Judge. 

TAFT, Circuit Judge (after stating the facts), The défendants con- 
tend that Margaret Smith had power, under the will, to sell the real 
estate in controversy to pay the debts of her husband, and that the 
deeds hère in question were duly executed in accordance with that 
power. On behalf of the plaintiff it is urged that the deeds only 
eonveyed Margaret Smith's life estate in the land, and that they did 
not convey the fee under a power, for the reasons: First, that the 
power of sale was conflned to the personalty; second, that, if it 
aflfected the real estate at ail, it only authorized the sale of a life 
estate therein; third, that, even if the power gave the right to sell 
the land in fee, it was devolved upon Margaret Smith as executrix, 
and by the statute law of Ohio she ceased to be executrix upon her 
second marriage, before she executed 19 of the 21 deeds ; and, fourth, 
that the condition précèdent to the exercise of the power was the 
existence of debts, and no debts were shown to exist. The life 
tenant, William Smith's widow, did not die until 1884. No right 
of action accrued until that time to the testator's children, and the 
suit at bar was brought within the 21-years limitation flxed for such. 
suits. The action is not, therefore, barred. Section 4977, Eev. St. 
Ohio. But the children of William Smith were fully advised that 
sales were about to be made, and that their mother claimed the right 
te sell the land in fee. Ail but one of them were of âge at the time 
of the sales, and might hâve brought suit to enjoin their mother from 



588 95 FEDERAL REPORTER. 

attempting to exercise the power to sell in fee, if in fact slie did not 
hâve the power, or the condition of itS exercise did not exist. If the 
prpceeds of the sales were not used to pay debts, but were used by the 
mother, the children received from her estate more than the purchase 
price of the land. The deeds of Margaret Smith were, when this 
suit was brought, more than 40 years pld. The grantees and their 
successors in title had spent considérable sums in the improvement of 
the land on the faith that they had acquired a fee. Thèse considéra- 
tions, while they do not afford either a légal or équitable défense to 
the action, may properly incline a Court, in the case of doubtful lan- 
guage in a will, tp a construction of it that will validate the deeds, 
and the exercise of the power, by which alone they can be supported. 

The questions presented are: First, what was the power under 
the will ? and, second, was it personal to the testator's wife, or was it 
given to her as executrix? If it was given to her as an individual, 
then the question of her capacity to act as executrix, denied by the 
plalntiff, becomes immaterial. After directing that his debts and 
f unera:l expenses be fuUy paid, thê testator says, "I give, devise, and 
bequeath to my beloved wife, Margaret, in lieu of her dower," the 
land in question, "during her natural life, and ail the live stock of 
eVery description; also ail the household furniture and other items 
not particularly mentioned and' otherwise disposed of in this will, 
during her natural life as aforesaid; she, however, iirst disposing of 
a suffici-ency thereof to pay my just debts as aforesaid." The testator 
hère gives ail his property, real and personal, to his wife for life. 
He mentions the various kinds, but he treats them ail alike. The 
words "as aforesaid" show that he has in mind the same disposition 
of the personalty as the realty. He gives everything as a unit. This 
purpose is emphasizied by the gift in remainder to the children, which 
i,s of "ail the property hereby devised or bequeathed to her as afore- 
said, or so much thereof as may then remain unexpended." With 
this conception of his purpose, it is not hard to deterinine the mean- 
ing of "thereof" in the clause "she flrst disposing of a sufflciency 
thereof." It refers to ail of his prot)erty, a life interest in which he 
had just given to his wife. It includes personalty as well as realty, 
for he makes no distinction in his treatment of the two kinds. It 
includes the absolute interest in the personalty and the fee in the 
realty, for, if it were confined to thè life estate in either, then the 
words, "so much as may then remain unexpended" would be super- 
fluous, and meaningless. If she had no power to sell more than her 
life estate, no part of the property devised could be expended or 
disposed of by her in such a way as to reduce the estate in remainder. 
We concur, moreover, with the learned judge at the circuit, in the 
view that it would be altogether unreasonable to suppose that the 
testator, who manifested so great à désire to give his wife sufiticient 
support during her life, should take only her life interest in his 
property to pay his debts, and thus relieve his children at the ex- 
pense of his wife. 

Counsd for the plaintiff in error rely with confidence upon the 
cases of Giles v. Little, 104 U. S. 291; Smith v. Bell, 6 Pet. 68; 
Jîrân't V. Iron Co., 93 U. S. 326} Taylor v. Bell, 158 Pa. St. 651, 28 Atl., 
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208; and Green v. Hewitt, 97 111. 113, — in their contention that the 
power to sell is conflned to the personalty, or at least to a life in- 
terest in the realty. A careM examination of the cases referred to 
shows that thls reliance is misplaced. In Giles v. little, the testator 
gave ail his estate, real and personal, to his wife, with the power to 
dispose of the same as to her should seem proper, so long as she 
remained his widow, on the express condition that, if she married 
again, ail the estate bequeathed, "or whatever may remain," should 
go to his children. His wife had more property than the testator. 
The suprême court held that the obvions and chief intention of the 
testator, to be inferred from his language, read in the light of the 
eircumstances, was to give his wife a life estate during her widow- 
hood, but to save the fee to his children on her death or marriage; 
that it would plainly defeat such an intention to construe her power 
to be one of the sale of the fee during her widowhood ; and that, in 
view of this, his main purpose, the court would construe the words 
"or whatever may remain," as applying only to that part of the per- 
sonal property which would be consumed in its use, and not to the 
real estate. The radical distinction between the case cited and 
the one at bar is that in the former the power of sale or disposition 
eonferred on the wife and life tenant was for her own benefit, and 
not, as hère, for the payment of the debts of the estate of the testator. 
This circumstance, in the absence of express words to the contrary, 
necessarily limited the power of sale to that which was the subject- 
matter of the gift, to wit, the life estate. The natural implication 
from the words "whatever, may remain" was not given effect, because 
it would hâve been inconsistent with the clearly expressed chief 
purpose of the testator to save a fee in ail his land to his children 
after his wife's death or marriage. The other cases cited are to be 
distinguished from the on» in hand in the same way. The purpose 
of the testator hère was to pay his debts, not to enable his wife for 
her benefit to change the form of her bequests. Tlie only beneflt 
he intended by the power to confer on her was that of selecting the 
part of his estate to be used in paying his debts. It was certainly 
a much more efficient mode of paying those debts to sell the property, 
whether real or personal, outright, than to dispose of only the life 
estate. The words in the gift of the remainder implying the possi- 
bility that the whole property might be reduced by the wife are to 
be given their full signiflcance, therefore, because it is not, as it was 
in the cases cited, plainly inconsistent with a contrary purpose, to be 
inferred from previous language in the will and the eircumstances. 

The next question to be decided is whether the power of sale is 
given by the will to Margaret Smith as an individual or as cxecutrix 
virtute offlcii. The power of sale is eonferred upon her nominatim 
in the clause giving her a life interest in ail the estate of the testator. 
Then follows the gift in remainder, and flnally is the clause, "and, 
lastly, I hereby constitute and appoint my wife to be executor for this, 
my last wiU and testament." We think the power of sale was given 
to the wife as an individual. It was given to her in order that she, as 
life tenant, might sélect that part of the property for sale to pay debts 
which would least inconvenience her enjoyment of the life interest 
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ia what "was left. It wàs given to hér iïi the clause vesting the life 
estatètiniher, and is a qualification of that clause. She is later made 
exeéutris, toutthe appointmént is in a separate sentence, which, intro- 
duced by the wbrd "lastly," gives tiie impression that the testator was 
dealing with a subject-matter not before touched upon. Had the 
power been given Margaret Smith by name, followed by the word 
"executrix," the conclusion in Ohio would doubtless hâve been that 
she took it not as an individual, but as executrix, and it would hâve 
survived to the administrator with the will annexed, were the exec- 
utrix to die or resign (Elstner v. Pife,; 32 Ohio St. 358, 371), although 
it would be otherwise in New York, Massachusetts and other states 
(Conklin v. Egerton's Adm'r, 21 Wend. 430; Tainter v. Clark, 13 Metc. 
[Mass.] 220; Œark v. Tainter, 7 Gush. 567). But the case is différent 
where the power is given nominatim, and the same person is after- 
wards made exécuter. It is true that it is within the ordinary func- 
tion of an executor to sell the personalty to pay debts, and within 
his statutory duty to apply to a probate court, if it be necessary to 
secure the sale of the realty to pay debts under the Ohio statute. It 
is not, however, within the ordinary function of an executor himself 
to sell realty to pay debts, and there is nothing strange or unusual 
in a provision by which the power td sell to pay debts is vested in 
one person, and the ordinary duty of the executor to use the assets 
coming into his hands to pay debts is vested in another. It is con- 
tended that the case of Mathewis v.Meek, 23 Ohio St. 272, must lead 
to a différent conclusion. In that caâe there was a bequest in trust 
by the testator to his executor s, to be put at interest by them for six 
years. One of the executors declined the trust, and the other alone 
qualified, and the question was whether the successor of the qualify- 
ing executoi- with the will annesed succeeded to the management of 
the trust, and it was held that he did. The court say that; 

"As a gênerai rtile, the powers of an executor are co-extensive with ail the 
trusts devolved ûpoii him by the will, and ail acts done by him In executing 
such trusts wlU be regarded as done In his oapaclty as executor, unless it plainly 
appears from the whole will that the testator intended to create a spécial trust 
to be managed by the person named as executor in the capacity of spécial 
trustée." 

The présent case is a case of a powei*, and not a trust, and there 
are some différences between the two; but, leaving those différences 
out of view, the case cited does not control the one at bar, for the rea- 
son that the point in judgment and the language used related to a 
case where the trust was conferred upon an executor expressly, and 
not upon an individual, as in the case at bar. No case has been cited 
to us, and after considérable research we hâve been able to find none 
exactly ilke the case at bar, where a power is conferred upon a person 
by name, and not as executor, and the person is subsequently made 
executor. In the case of Houell v. Barnes, Cro. Car. 382, the testa- 
tor, seised of land in f ee, devised it to his wif e for life, and af terwards 
ordered the same "to be sold by bis executors hereundet named," 
and the moneys to be divided among his nephews, and by the will he 
made William Clerk and Robert Chefly his executors. Clerk died, 
and the question was whether the poWef of sale could be exercised 
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by the Surviving executor. The court beld that it might be. Lord 
Haie, in the manuscript note in this case, said : 

"It is so becausè tbey werq to sell by reason of office, yet the law standa 
that authorities shall not survive; and perhaps It had been otherwise, if he had 
ordered his land to be sold by À. and B., not being named as executors, and 
one of them had dled, for that seems to be a Personal trust." 

So, in Jenk. Cent. p. 44, the author says: 

"At common law, If a man devises that A. and B. shall sell his land, and 
makes them his executors, the one cannot sell wlthout the other, though one 
of them should refuse to be executor, or die. 'Tis otherwise if the devise be 
that his executors shall sell, and he afterwards names A. and B. to be his 
executors, near the end of his will, and one of them dies; for the naming them 
in the former part of his will by thelr proper names annexes a trust In A. and 
B. to the sale, and appropriâtes the trust to them as private persons. It seems 
to me that if a devise be that A. and B., his executors, shall sell certain land, 
and near the end ôf the will he also names them executors, if the one refuses 
at common law, or dies, the other may sell, for the interest is annexed to the 
executorship by this répétition in the will." 

It is quite possible that under the statutes of Ohio the power to sell 
might survive to the person appointed to discharge the trust by the 
probate court, but the authorities cited, though old, are apt to show 
that the power hère imposed on the wife is not a power by virtue of 
her office as executor, but that it is a power conferred on her to be 
exercised because she was life tenant. As the suprême court of Ohio 
said in Gandolfo v. Walker, 15 Ohio St. 251, 273, in discussing the 
question whether there was a trust separate from the executorship: 
"Perhaps no inflexible raie can be safely laid down to show with cer- 
tainty where the estate ends and the trust begins. Every case must 
more or les? depend'upon its own peculiar circumstances." Ail the 
cases to wbich we hâve been referred in wliich the question is dis- 
cussed whether a power of sale follows as an incident to the office of 
executor or is to be treated a,s separate therefrom, are cases where 
the power was conferred upon the executors expressly. Such is the 
case of Elstner v. Fife, 32 Ohio St. 358. Tbere is, however, nothing 
in this or any of the other cases cited which prevents our holding upon 
this will that the power of sale was conferred upon the wife as life 
tenant of the property and as. an individual, and that she could exer- 
cise the power though she ceased to be executor. 

The next objection to the title of the défendants made by the plain- 
tiff is that the deeds were not in fact an exercise of a power, because 
they did not 'mention it, and purported to be made by the owner of 
the land. The deeds were, on their face, conveyances of the fee 
simple. They pqrported to convey, therefpre, an î, interest which the 
grantor, as owner, had no, power to convey. She had power to con- 
vey that interest only by virtue of the power conferred in the will. 
There can be no question, therefore, that the grantor intended to 
exercise, and was exercising, the power conferred by the will. In 
the case of Bishop v. Eemple, 11 Ohio St. 277, a testator, by a clause in 
his will, devised and bequeathed to his wife ail his property, real and 
Personal, that may remain "after ail claims against my estate are sat- 
isfied, with fuU power to bave and to hold, to sell or convey, the same 
during the tenu of her natural life." The wife conveyed certain 
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real estate of tiie testator by deed in usual.form, describing the land, 
and conveying it in fee simple, and making no référence to the will. 
The court reifiased to décide ^hether the wif e had a lile estate or a fee 
simple, and held, even if she had only a life estate, she had power to 
9*^11 the land in fee, and that the deed was a sufflicient exécution of the 
power. After stating the ruleS governing the validity of the exécu- 
tion of power,, Judge Gholson, speaking for the suprême court, says : 

"Applying the strictest of thèse rules, the power in this case may be regarded 
as well executed. We hâve no référence to the power, but we hâve a "référ- 
ence to the property whlch was the subject of It,' and the terms of the deed 
cannot be satisfled as a conséquence of the fee in the property, unless it be 
considered an exécution of the poM^er. This is shown by the circumstances. 
The property Is referred to and described. It was the réal estate of the tes- 
tator, whlch, by his will, passed Into the possession and under the control and 
power of hls wlfe, who, during her llfe, makes this deed, describing that prop- 
erty, and undertaklng to convey it In fee simple. This- act of hers must be 
operatlve under the power, or fail altogether, and she must therefore hâve 
Intended to exécute the power. In any vlew of the rules on the subject, we 
think the deed may be properly regarded as sufficient exécution of the power." 

The same doctrine is laid down in Warner v. Insurance Go., 109 
U. S. 357, 3 Sup. Ot. 221; Yates v. Clark, 56 Miss. 212; South v. South, 
91 Ind. 221; and Blagge v. Miles, 3 Ped. Gas. 559. 

Pinally, it is objected on behalf of plaintiff in error that the condi- 
tion précèdent to the power of sale was the existence of debts, and 
the necessity for the sale to pay them, and that neither is made to 
appear in this case. It is well settled that where an exécuter or trus- 
tée sells land, under a power conferred upon him by will, for the pay- 
ment of debts, the purchaser is not bound to inquire whether there 
are any debts in order to be protected in his purchase, unless the 
time between the death of the testator and the exercise of the power 
is so great that the purchaser should présume that the debts had ail 
beeû paid. In Eutherford's Hoirs v. Clark's Heirs, 4 Bush, 27, the 
court of appeals of that state said: "When a will directs the sale of 
real estate, if necessary for the payment of ail the testator's debts or 
legacies, a purchaser at any such sale, not being presumed to know, 
or to be able, by reasonable diligence, to know, the condition of the 
estate, or the extent of its indebtedness or of its assets, should be 
protected in his purchase whenever made in good faith, without no- 
tice, actual or constructive, of the latent fact that there was no ne- 
cessity for the sale, and conséquent want of authority to make it. 
If this were not so, prudent men would not bid a fair price at such 
salés." The same rule is laid down in Re Tanqueray-Willaume, 20 
Gh. Div. 465; Smith v. Henning, 10 W. Va. 596; Larue's Heirs v. 
Larue's Ex'r, 3 J. J. Marsh. 156. In accordance with the same doc- 
trine, it is held that the purchaser is not bound to see to the applica- 
tion of thé purchase money in such cases. Stroughill y. Anstey, 1 
De GeX, M. & G. 635; Ludlow v. Flournoy, 34 Ark. 451; Wright v. 
Zeigler, 1 Ga, 324; Whitman v. Fisher, 74 111. 147; Hauser v. Shore, 
40 N. G. 357; 2 Story, Eq. Jur. § 1134; and Sugd. Vend. 659. Far- 
well on Powers lays down the rule as f ollows (^ge 82) : 

"A purchaser from executors selling under a power of sale created by a 
charge of debts Is not bound, and ought not, to Inquire whether there are debts 
or not, if such sale Is made wlthin a reasonable time after the testator's death." 
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Lord St. Leonards said, in Stronghill t. Anstey: 

"When a testator, by his will, charges his estate with debts and legacles, 
he shows that he meant to Intrust his trustées or executors with the power of 
receiving the money, anticipating that there will be debts, and thus providing 
for the payment of them. It is, by implication, a direction by the testator that 
he intends to intrust the trustées with the receipt and application of the money, 
and Dot to throw any obligation at ail upon the purchaser or mortgagee. That 
intention does not cease because there are no debts. It remains just as much 
if there are no debts as if there are debts, because the power arises from the 
circumstance that the debts are prpvided for, there being in the very création 
of the trust a clear indication amounting to a déclaration by the testator that 
he means that the trustées are alone to recelve the money, and apply it." 

It bas been held in Ohio, in the case of Ward's Lessee v. Barrows, 
2 Ohio St. 24:1, that, where a power is given to executors by will to 
sell and convey land, the power becomes inoperative, and ceases to 
exist, when the estate is settled, or the claims against it are pre- 
sumptiTely settled by lapse of time, and no object of the testator re- 
mains to be attained. In that case there was an intervention of 
more than 30 years between the death of the testator and the deed 
which was relied upon as an exercise of the power of sale by the ex- 
ecutors. In the case In re Tanqueray-Willaume it was held by the 
court of appeals of England that, af ter 20 years from the death of the 
testator, it would be presumed that the power to sell in the executors 
had become inoperative by reason of the payment or barring of ail 
debts, on the ground that the statute of limitations barred specialties 
after 20 years. In the case at bar the last of the 21 deeds was exe- 
cuted in 1852, less than seven years after the death of the testator. 
Tt is contended that after four years from the appointment of the ex- 
écuter or administrator there was and is a strong presumption under 
the laws of Ohio that the estate was settled, and ail debts were paid, 
of which ail grantees under such a power of sale are bound to take 
notice. The statute upon which plaintiiï relies reads as follows: 

"No executor or administrator, after having given notice of his appointment, 
as provided in the eighty-flrst section of this act, shall be held to answer to the 
suit of any creditor of the deceased, unless it be commenced within four years 
from the time of his giving bond as aforesaid, excepting in the cases herein- 
after mentioned: provided, however, that any creditor whose cause of action 
shall accrue * * * after the expiration of four years from the time that 
the executor or administrator of such estate shall give * * * bond accord- 
Ing to law, and before such estate is fully administered may commence and 
prosecute such action at any time within one year after the accruing of such 
cause of action, and before such estate shall hâve been fully administered; and 
no cause of action against any executor or administrator shall be adjudged 
barred by lapse of time until the expiration of one year from the time of the 
accruing thereof." 

This statute bars actions against an executor of solvent estâtes on 
claims due within the four years in which judgments are to be levied 
on assets of the estate coming into his hands during the four years. 
It does not bar actions against him, judgments in which are to be 
levied on new assets coming into his hands after the expiration of 
four years. Section 6114, Eev. St. Ohio; Favorite v. Booher's Adm'r, 
17 Ohio St. 548. It does not bar the enforcement of claims against 
insolvent estâtes which hâve been allowed by the executor during the 
four years. Taylor v. Thorn, 29 Ohio St. 5C9. It does not bar the 
95 F.— 38 
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enforcement of a claim against the decedent's devisee where thé debts 
are madeiby the wiU a charge upon the land devised, but in such case 
the ordinary statute of limitations applies. FuUer v. McEwen, 17 
Ohio St. 288; /The legitimate necessity for a sale of real estate of the 
décèdent undei" ppwer to sell to pay debts might thus easily arise after 
four years, because claims jnay be presented for allowance and pay- 
aient until the close of the four years, and of daims not due in the four 
years présentation may be made within One year after theybecome due. 
Moreover, thé settlemént of insolvent estâtes may be still longer de- 
layed. Taylor y. Thorn, 29 Ohio St. S69. Actions upon specialties 
and contracts in writing are not barred in Ohio until 15 years after 
the cause of action accrues. Section 4980, Rev. St. Ohio. We do not 
think that, in view of the probability that in ordinary course legiti- 
mate sales of reàl estate to pay debts may take place after four years, 
the summary statute of limitations relied on ought tO change the pre- 
sumption îh fator of the talidity of sales made by a trustée under a will 
to pay debts, or that we ought to départ f rom the analogy followed in 
England of thé gênerai statute of limitations as to specialties. We 
hold, therefore, that thetime which elapsed between the deàth of the 
testator and thé exécution of thèse deeds was not sufflciently long to 
raise a présomption that ail thé debts of the estate had been paid. 
There is no direct évidence One way Or the other whether' there were 
debts or not! It is argued with much emphasis that there could hâve 
been no debts large enough to justify the salé of the propérty, and that 
this is to be inferred froni the circumstauces surroundiug the testa- 
tor. The évidence npoh this point is 'most unsatisfact^ry, and leaves 
it àltogether doûbtful whèther there were debts di- not. After a 
IgipSé'of 50 yeaA, in sufch a state of the évidence, the court will cei- 
taîhly not" présume against purchasers for value — ^First, that there 
wére no debts justifying this exercise of the powér; and, second, thaï 
the persons btiying had reason to kliû'W^ that théré weré no debts. 
From what has been said it necessàrily féllows that purchasers from 
Màrgaret Smith under her deeds in fee' simple took a good title, and 
that, as.the défendants claim under such purchasers^ the action of the 
court below in directing a verdict in their favor was correct. The 
judgment of the court below is therefore afflrmed, with costs. 



INDIANA BEIDGB GO. T. CARR et al. 
(Circuit Court of Appeals, Sixth Circuit. July 5, 1899,) 
No. 620. . . ■■ , 

SHBRIPFS— LlABIIiITY ON BOND^KENTUOKY.- gfrATUTES. 

Ky. ^t.Ji 4129, 4133, 4134, proyidp that tlie sheriffi, Jjy. virtue of hls 
office, shall be collector ôf ail state, county, and district taxes, unless oth- 
ei*wise otdëiied, that he shall give à bond conditioned that he "shall faith- 
fully^ perform his dutles," that the county court may requlre him to give 
an additional ibond or bonds whenever it may deein It for the Interest of 
the sta.te and county, and that thegureties on ail the bonds, shall be jointly 
and severally liable for any defâult of the sherifE during the term for 
which sudh' bonds wére ^iven. Sections 1882-1884, which ivere prior 
euactihents, rëquire the county court 'tb take a bond from the shèrifiC or 
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other person chargea with the collection of county taxes annually bef ore 
he enters upon such collection. Held, that euch bond was an "additional 
bond," within the meaning of section 4134, and that the sureties on a 
sheriff's gênerai bond, given under section 4133, were liable for defaults 
in respect to state and county revenue alike, although no additional bond 
was required or given. 

In Error to the Circuit Court of the United States for the District of 
Kéntucky. 

Huinphrey & Davie, for plaintiff. 
Stone & Sudduth, for défendants. 

Before LTIRTON, Circuit Judge, and SEVERENS and THOMP- 
SON, District Judges. 

LUBTON, Circuit Judge. This is an action brought by the Indiana 
Bridge Company against B. M. Carr, as sheriff of Morgan county, 
Ky., and his sureties upon his ofûcial bond, executed under section 
4133 of the Kéntucky Statutes. The surety défendants thereon de- 
murred to the pétition upon the ground that it did not state facts 
suflEicient to constitute or support a cause of action against them. 
This deinurrer was sustained, and the pétition dismissed. Prom this 
judgment a writ of error has been sued out by the Indiana Bridge 
Company. 

This bond upon which the action was brought was dated Janu- 
ary 1, 1894, is executed to the commonwealth of Kéntucky, and is 
conditioned that the said B. M. Carr shall faithfully perform his 
duties. The bond is one provided for by an act of the Kéntucky 
législature approved November 11, 1892. 

The plaintiff in error did certain bridge work for Morgan county, 
Ky. In the fall of 1893 the fiscal court of that county allowed the 
Indiana Bridge Company the sum of $3,299, payable out of the county 
levy for the year 1894, and directed the sheriff to collect and pay 
OYer that sum to the plaintiff. In the year 1894, and during the 
currency of the bond in suit, the sheriff collected this county levy, 
and settied his accounts with the county commissioners, taking crédit 
in his accounts for the amount thus allowed to the bridge company; 
but he did not pay the same, or any part thereof, to the Indiana 
Bridge Company. Thereupon this suit was brought against hjm and 
his sureties upon his bond, to recover from the sheriff and his sure- 
ties the aforesaid tax so collected by him as a part of the county 
levy for the year 1894. The real défense was that this collection of 
county taxes levied by the fiscal court was not covered by the obli- 
gations of this bond. The act of November 11, 1892 (being sec- 
tions 4129-4131, 4133, and 4134 of the Kéntucky Statutes), provided, 
by section 4129, that the — 

"Sheriff, by virtue of his oiHce, shall be collector of ail state, county and dis- 
trict taxes, unless the payment thereof is by law specially directed to be made 
to some other offlcer." 

Section 4130 required that the sheriff should enter into a bond 

with sureties for the faithful performance of his duties, and that the — 

"Commonwealth, the county, and any taxing district shall hâve a lien, from 
the date the sheriff begins to act, upon the real esta te of the sheriff therein se- 
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cured or afterwards acquired by him, whjch shall not be discharged until the 
whqle amount of money collected by the sherifC, or for whlch he may be liable 
fo them respectlvely, shall hâve been pald," etc. 

Section 4133, provides as follows: 

"ïhe bond of the sheriff or collecter shall be in substance as follows: 'We, 
A. B. (sherifï or coUeetor, as the case may be), and C. D. and E. F., his sure- 
tles, bind and obligate oureelves, jolntly and severally, to the commonwealtb 
of Kentucky, that the said A. B. (sheriff or collector, as the case may be), shall 
faithf ully perform his duties. Witness., our signatures this day of 



Section 4134 provides that the — 

"County court may require the sheriff to glve an additional bond or bonds, 
■with good surety, to be approved by the county court, whenever it may deem 
the interest of the state and county demands; and the sureties on ail the bonds 
exècuted by the sheriff shall be jolntly and severally liable for any default of 
the sherlfE during the term in which said bond may be exècuted, whether the 
liability accrued before or af ter the exécution of such bond or bonds." 

The obligation of the bond required by section 4133 is that the 
sheriff "shall faithfully perform his duty." Under section 4129, it 
is made the duty of the sheriff to coUect, not only ail state taxes, 
but ail county and district taxes. The obligation of the bond is 
therefore broad enough to cover, not only state, but county, taxes 
collected by the sheriff during the currency of the bond. No "addi- 
tional bond," such as required by section 4134, was ever exècuted by 
this sheriff. 

The only doubt as to whether the bond required by section 4133 
was intended to cover county taxes collected by the sheriff, as well 
as state taxes, grows ont of the provisions of an act passed April 
18, 1892, entitled "An act to authorize the court of claims or fiscal 
courts of the counties of the commonwealth to levy, and collect a 
poil and ad valorem tax for county purposes," being sections 1883 
to 1885 of the Kentucky Statutes. Section 1882 flxes the amount 
of the tax that the fiscal court may levy in any one year. Sec- 
tion 1883 provides that the officer who may collect the state revenue 
in each county shall also collect the "af oresaid poil and ad valorem 
taxes." Section 1884 provides: 

"Thftt the sherifC or other offlcer who may collect thèse taxes shall, annually, 
before h« proceeds to do so, exécute bond to the commonwealth of Kentucky, 
in the county court of each respective county, with one or more sufflcient sure- 
ties, in a sum equal to double the amount of the taxes likely to corne into 
his hands, for a faithful performance of his duty, and to pay over in due time 
to the proper party, as directed by the court, ail money collected by him; said 
bond to be approved by order of the county court, and, when approved, to be 
record ed in the order book, and safely kept by the county court clerk; and the 
offlcer coUecting said taxes shall be allowed the same compensation as officers 
are, who collect the state revenue; and he shall annually settle his accounts 
With the court of claims or flscal court as such collector, and may be required 
to settle oftener, in the discrétion of said court, by order entered of record, a 
copy of which shall be served on the offlcer; and his settlements shall show 
the amount of poil tax, and also the amount of ad valorem tax collected, and 
an itemized statemeut of the moneys disbursed, and the same shall be published 
for at least tWo weeks in the paper published in the county having the largest 
circulation therein, if any be published in the county; if none, then the settle- 
ment shall be published by written or printed handbills posted at the front door 
of the court house, and at least three other public places in the county." . 
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That the sureties on a bond executed under the foregoing pro- 
vision might be liable to tlie plaintiiï, if sucli a bond had been 
made, does not détermine the question as to wliether the sureties of 
a bond under section 4133 would not be also liable. There may be 
no such necessary conflict between the two acts as to work a re- 
peal of the act of April, 1892. Indeed, the provisions of section 4134 
authorize the county court to require an "additional bond" to that 
required by section 4133, in its discrétion, and provide that "the 
sureties on ail the bonds executed by the sherifE shall be jointly 
and severally liable for âny default of the sheriff during the term 
in which the said bond may be executed, whether the liability ac- 
crued before or after the exécution of such bonds." Under this pro- 
vision, section 1884 may be well regarded as a provision covering 
the terms and prescribing the obligations of any "additional bond," 
within the meaning of section 4134. 

Since this writ of error has been pending the question thus pre- 
sented has been decided by the suprême court of Kentucky, in the 
case of Howard v. Com., 49 S. W. 466, where the suit was upon a 
bond executed by a sheriff under section 4134, and where the dé- 
fense made by the sureties was that they were liable under the 
bond only for the default of the sheriff in respect to state taxes. 
It was held that the sureties upon the bond were liable for state and 
county revenue alike. Section 1884 was construed as a provision 
under which an "additional bond" for the double protection of the 
county might be required. Aside from any question of the duty of 
this court to follow the construction of this statute by the highest 
state court, we are entirely content to agrée with the Kentucky 
court in holding that the purpose and intent of the act of Novem- 
ber 11, 1892, was by a gênerai law "to protect the revenues of the 
state, and the varions counties as well, by requiring a state and 
county revenue bond of such comprehensiveness as that those exe- 
cuting it would be liable for state and county revenues, of what- 
ever kind or description." The construction of the statute under 
which the bond in suit was executed is the only question argued or 
submitted. Judgment reversed, with direction to overrule the de- 
murrer. 



GEEMAN INS. CO. OF FREBPORT, ILL., v. CITY OF MANNING, lOWA. 

(Circuit Court, S. D. lowa, 0. D. July 25, 1899.) 

No. 3,588. 

1. Municipal Bonds— Indebtbdnbss op Corporation at Timb of Issdancb — 
VaijIdity op PSior Issue. 

The test of the valldity of municipal bonds, for the purpose of determln- 
ing whether they are to be included as a part of the outstanding indebted- 
ness of the municipallty at the tlme a subséquent issue was made, is not 
whether they were reeognized as valid by the officers of the corporation, 
but whether they were legally enforceable; and where the Indebtedness 
of the corporation exceeded the constitutional limit when they were issued, 
they at no tlme constituted a légal indebtedness, though they may hâve 
been af terwards paid, and while their valldity had not been questioned. 
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2.; PEDBHAT/CoDnTs—FoLLO-wiNG State Décisions. '. \ 

,4.> ,:i 4 single décision of the suprême cour,t of n state, construing a state 
. stàtute, becomes tlie settled la^jv of tlie state, to be followed by fed,éral 
', courts, where it bas been acqtiiêseed Ifl f or years by the courts of the State 
' àid its législative department. 

3. Municipal Bonds — Power of Corporation to Issue — Iowa Statuts. 

Code lowa 1873^ § 500, providing that "lôans may be negotiated by any 
: ; municipal corporation in antlcii^tlon of the revenue thereof ," does not 
conf er authoritj on such corporations to issue negotiable bonds In payment 
of suçh loans. Heins v. Lincoln, 71 N. W. 189, 102 lowa, 69, followed, 

4. SaME— RiGHTS OF PURCHASBR OF VOID BONDS. • 

WiiUe a municipal corporation may In some cases be llàble for the con- 
sidération recelved for Its negotiable bonds, which are void for want of 
légal authority to issue them, such liability in no case arises on the instru- 
ments themselves, which are void for ail purposes; and a transférée of such 
bonds, issued by a town In payment ,for property, who bas no relation to 
the considération which passed betWéèn the original parties, Is not subro- 
gated, by his purchase, to any light of action against the town for its 
recovery, and eannot, by treating the bonds as merely nonnegotiable évi- 
dences of indebtedness incurred, by the town for the property purchased, 
,maintain an action thereon. 

5. MuifioiPAL Corporations— Passaok of Résolution— Record of Ybas and 
. Nays. 

The requirement of Code lowà 1873, § 493 (as amended by Laws 18th 
Gen. Assem. c. 146), that "on the passage or adoption of *■ * • every 
résolution or order to enter into a.eontçact by any council of any municipal 
corporation the yeas and nays shall be called and recorded," is fully met 
where the record states that such a resolution was "carried hy the follow- 
ing ■? Ote," followed by the names of every member of the council. 

B. Municipal Bonds— Exceeding Limit of Lawful Indebtedness- Computa- 

TIOK OF INDEBTKDNBSB. - i 

Under the provision of Oonst. lowa, art. 11, I 3, that no municipal cor- 
poration shall be allo'wed to bçeome indebted in any manner to an amount 
in the aggregate exceeding 5 per centum on the value of the taxable prop- 
erty within such corporation, warrants outstanding at the time bonds are 
issued do' not constitute an indebtedness when there is money in the treas- 
ury to meet them; and the burden rests upon the corporation, which as- 
serts the invalidity of the bonds on the ground that the indebtedness there- 
by created, together with the outstanding warrants, excéeded the consti- 
tutional Umit, to prove that suCh warrants excéeded the cash in the treas- 
ury available for their payment, and by what amount,— the presumption 
being in favor of the validlty of the bonds. 

This was an action on negotiable bonds issued by the défendant, 
the city of Manning, lowa. 

Berryhill & Henry, for plaintifl. 

B. I. Salinger and A. B. Oummins, for défendant. 

WOOLSON, District Judge. This case is now presented on the 
merits. Upon the légal question tendered in pétition, a décision was 
handed down in 1897, and is f ound in 78 Fed. 900. That décision 
overruled the demurrer interposed by défendant to the original péti- 
tion. Thé plaintiff is a citizen of the state of Illinois, and défendant 
is a citizen of the state of lowa. The action is based upon flve 
negotiable bonds, severally dated October 23, 1884, for $1,000 each, 
with inteicest from date at 8 per cent, per annum, payable semian- 
nnally; the bonds maturing October 14, 1894. Interest on thèse 
bonds was regularly paid to the date of maturity thereof; so that, 
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if the bonds are valid, there is due thereon to plaintiff the principal, 
with interest from October 14, 1894, at the rate of 8 per cent, per 
annum, payable semiannually. The défendant is a municipal corpo- 
ration, being an incorporated town, according to the classification 
of municipal corporations in force in the state of lowa at the date of 
said bonds and yet in force. The défendant, for its défense herein, 
while admitting that the papers in suit were signed by its offlcers, 
as exhibited, and that plaintifï, before the maturity thereof and for 
value, becaine, and is now, the holder and owner thereof, and that 
nothing has been paid thereon, except interest up to date, including 
the installment covering October 14, 1894, nevertheless, for the rea- 
sons below stated, dénies its liability thereunder: (1) Said bonds 
are void, because défendant had not légal authority to exécute same 
under the Code of lowa then in force. (2) Dénies défendant ever 
issued or authorized the issue of said bonds. (3) That at the date 
said bonds are claimed to hâve been issued, défendant was indebted 
in a sum largely exceeding the limitation contained in the constitu- 
tion of the state of lowa, to wit, in excess of 5 per cent, on the value 
of the taxable property within such défendant corporation, as ascer- 
tained by the last state and county tax lists preceding the issue of 
said bonds. It is proper hère to state that in the agreed statement 
of facts flled herein the second ground of défense above stated is 
waived, by the agreed fact that défendant did issue said bonds. In 
its reply, plaintiff avers that what is set out in answer of défendant 
under its third above-stated défense, as an indebtedness of défendant 
outstanding at the time the bonds in suit were issued (and which, if 
valid, would invalidate the bonds in suit), was not a valid indebted- 
ness; but that the bonds which evidencedi or constituted such alleged 
outstanding indebtedness were not valid, in that, at the date of their 
issue, the aggregate indebtedness then outstanding of the défendant 
exceeded 5 per centum of the value of the taxable property within the 
limits of défendant corporation, as ascertained by the last state and 
county; tax lists previous to the issuance of said bonds. 

It is due to counsel herein that the findings of the court shall be 
suflficiently comprehensive to permit a thorough review in the appel- 
late court. This court has been favored by counsel on either side 
with exhaustive briefs, supplementing the oral argument. While 
perhaps not actually required, in view of the présent décision herein 
reached, yet counsel may properly expect that the findings of the 
court will cover substantially ail the material issues raised by the 
pleadings. 

1. As to the contention of défendant that the bonds in suit are in- 
valid, because, at date of their issue, the aggregate indebtedness of 
défendant, in violation of the constitutional limitation, exceeded 5 
per centum of the taxable property within the défendant corporation, 
as ascertained by the last preceding state and county tax list: If 
the fact claimed is sustained by the évidence, the conclusion claimed 
must follow. The limitation prescribed in the constitution of the 
state of lowa is correctly given in this contention, and the évidence 
is undisputed that at the date of issuance of bonds in suit there were 
outstanding bonds, issued in 1882 by défendant, which, if included in 
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théthèn existing aggregate indebtedness of défendant, make such ag- 
gregate in excess of the constitutional limitation. It is practically 
conceded that such 1882 bonds (the bonds in suit were issued in 
1884) were tlieinselves, at date of their issue, obnoxious to tbe above- 
quoted constitutional limitation. They were, bowever, treated by 
défendant as a valid indebtedness, and previous to the institution of 
the présent action had beén paid in full. They were thus treated 
by défendant when thé bonds in suit — issue of 1884 — were issued. 

Défendant contends that, since défendant treated them as valid, 
and has paid them out of the ordinary revenues of the défendant, the 
spirit of the constitutional limitation does not apply, and especially 
so as they were so treated by défendant, and were being so paid, when 
the bonds in suit were issued. But to my mind the fact that the de- 
fendant elected to pay, while the law did not require it to pay, does 
not couvert into an indebtedness that which the law does not recog- 
nize as an obligation to pay. There may exist, from the standpoint 
of mère morals, an obligation which the law does not regard as an 
obligation enforceable in the courts. Tbe constitutional limitation 
uses the term "indebted" as mèaning an indebtedness which the law 
will recognize, and by its process enforce. Such a test may readily 
be applied. The process is simple and uniform. Given the facts, 
will the law, applied thereto, compel payment? If so, there is an 
indebtedness. But if the will of the corporation, the mood of its 
governing officiais, is to be the test, there can be no certain or re- 
liable and permanent knowledge as to whether an enforceable indebt- 
edness exists. To-day the officiais recognize, and are discharging 
by payment, a "debt" which the courts would not enforce. Addition- 
al bonds, now issued, are obnoxious to the constitutional limita- 
tions, because of the former "debt." A month later new officiais are 
installed. They do not recognize the "debt" which their predeces- 
sors were paying off, and refuse payment of same. Will the addi- 
tional bonds, issued as above suggested, no longer be obnoxious to 
the constitutional limitation, but thus become valid? Or, take the 
converse: A séries of bonds, issued yesterday, are beyond the con- 
stitutional limitation and invalid. Hence a séries of bonds issued 
to-day are valid, because the former issue is not, in law, an outstand- 
ing indebtedness. iî^ext month a new set of city officiais recognize 
as valid, by paying off, the flrst set of bonds just above suggested. 
Does their payment of thèse bonds, thus rendering them valid, now 
make this former issue an outstanding indebtedness, and therefore 
the latter issue thereby become invalid? And what shall be said 
when the same officiais change the course of the corxwration during 
their own administration? Thèse difficulties inerease if we accept 
as the test the will of the corporation in place of the force of the 
law. 

If it be claimed that, because the corporation bas paid off such 
bonds, therefore what the law would not bave compelled the cor- 
poration to pay has become, because ôf voluntary payment, an in- 
debtedness, we are yet further than before from an acceptable test; 
for such "dèbt," though not recognized as such by the law, is capa- 
ble at any time of being paid off, and thus a new bond issue cannot 
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be safely made while the old issue is outstanding. If the fact of pay- 
ment is to be substituted as a test, in place of the obligation which 
the law recognizes and enforees, then the validity of a new bond 
issue would dépend, not on the facts existing at the time of the 
issue, and thus capable of being then ascertained, but on the whim 
or conclusion of the corporation officiais, which may corne into ex- 
istence long after such new bond issue, and which could only be as- 
certained at time of such issue by one having the gift of prophecy. 

The resuit hère reached is, therefore, that if the bond issue of 
1882 was invalid, because obnoxious at time of issue to the constitu- 
tional limitation, it will not be included when determining the aggre- 
gate indebtedness of défendant at time of the issue (1884) of the 
bonds in suit; and, thus examining, the bonds in suit, so far as this 
ground of défense is concerned, are valid. 

2. Had défendant, at the time thèse bonds in suit were issued, au- 
thority, and was that authority duly exercised, to issue the bonds 
sued on herein? Plaintiff, as a part of its case, brings into court 
the bonds, which on their face assert they were issued under sec- 
tion 500 of the lowa Code of 1873. Said section 500, so far as mate- 
rial herein, is as foUows: "Loans may be negotiated by any munic- 
ipal corporation in anticipation of the revenues thereof. * * *" 
The question now under considération was before this court on de- 
murrer to the pétition, and was decided adversely to défendant. 78 
Fed. 900. Counsel on both sides hâve reargued the question on the 
présent hearing. I hâve given it extended considération and re- 
examination, in the light of the présent argument and the additional 
cases cited by counsel. 

In the former décision herein, reached on demurrer, the judgment 
of the court on the main question involved was with the défendant, 
and to the eflect that, as a principle of gênerai municipal law, (1) 
a municipal corporation is not authorized to issue negotiable bonds 
for loans relating to current expenses, unless the power to issue such 
bonds was expressly conferred on such corporation; (2) that a loan 
negotiated in anticipation of revenues, a "borrowing" of money 
where no délégation of power was by the statute conferred, excep't 
the power "to borrow," would not authorize the issuing of negotiable 
bonds, such as those in suit herein. But the court held the bonds 
in suit were validly issued, under said section 500, in accordance 
with the construction of such section theretofore announced by the 
suprême court of lowa, and that this court was bound by that con- 
struction of the section which the highest court of the state had 
adopted. This conclusion was reached largely because the only con- 
struction of this section by such court M'as that which I hâve indi- 
cated, and because, in the many years which had passed since such 
décision was reached, the lawmaking department of the state had 
made no change therein, but by silence had acquiesced in the force 
of the statute as thus construed by the suprême court, and such con- 
struction had remained unchallenged in such suprême court since the 
time (1882) of the deliverance of the décision (City of Sioux City v. 
Weare, 59 lowa, 95, 12 N. W, 786) on which the former décision on 
demurrer herein was based. 
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The présent contention of défendant recognizes the force of the 
quotatSons in the former opinion herein from Douglass v. Pike Co., 
101 U. g. 677: 

"As a rule, wé treat the construction which the highest court of a state 
bas given the statute of that state as part of the statute, and govern ourselves 
aecoTcUngly." 

And; 

"This court must recognize this décision of the suprême court of the state as 
an authoritative construction of the statute, made t)efore the bonds were is- 
sued, and to be followed by this court." 

It is unnecessary to attempt citations of the many cases wherein 
the suprême court of the United States hâve reaffirmed the principle 
embodied in thèse quotations. 

Défendant, however, insists that the décision given in Oity of Sioux 
City : V. Weare, supra, is not applicable hère, because it is "mère 
dictum*" This court çannot so déclare. Apparently there lay di- 
rectly i^the path necessarily to be traveled by the court the very 
question now under considération, viz. whether loans negotiated by 
a city "in anticipation of revenues" could be validly evidenced by 
negotiable bonds. This point yflLS presented in the pleadings, and 
the «laim thereon made that the bonds were invalid, because of want 
of power in the city to validly ; issue same. There was no dispute 
that th#,. bonds in controversy had been issued under said section 
500 ,of ; the lowa Code, jn the progress of and as evidencing "loans 
negotiated" by the municipal corporation "in anticipation of its reve- 
nues." If the suprême court had sustained the contention of the dé- 
fendait ith^pein, viz< that said section 500 did not confer the power 
to i^^ne negotiable bonds, then it wouM seem that the défendant 
therein was entitled tojudgment; for said défendant, apparently, 
could not be held, under the pétition in that suit, unless the delivery 
of thèse bonds was a payment of the claim againdt the city. 
Whetheiithe: suprême court of the state might hâve reached the same 
conclusion, viz. rightof action by the city, by some other process 
of reasoping, : is whoUy immaterial hère. It had the right to seleet 
the grounds on which it would reach and base its conclusions. That 
which the court had declared material, by making the same the 
material basis of its décision, this court cannot regard or aecept as 
not material, but must take the décision as it flnds it. Again, the 
court cite, as sustaining the conclusion reached in that opinion, 
Rogers v. Burlington, 3 Wall. 654* ; Now the only point in apparent 
agreement between the case then in progress of décision and the 
Rogers-Burliiigton Case is that whicSh is above stated as the basis 
of the décision in City of Sioux Oity v. Weare, supra. 

Défendant further contends that the principle thus decided in City 
of Sioux City V. Weare, supra, is not "the settled law of the state." 
Counsel say: 

"In order to warrant the circuit court Of the United States in subordlnatlng 
the décision of the suprême court of the United States to that of a state tri- 
bunal, it must, be found that the construction has developed into a settled rule; 
that is to say, it must bave been accepted and recelved as the true meaning 
of the statute." 
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This extract from defendant's brief may be acceptçd as stating the 
correct rule. How is it to be hère applied? Before the décision of 
City of Sioux City v. Weare, supra, said section odO had nôt been 
construed by the suprême court of the state. After the décision of 
that case, and until the former décision filed herein, that court had 
not again had under considération the said section in the point thus 
inTolved in City of Sioux City v. Weare. Certainly, then, that enli- 
nent tribunal had given no confiicting décisions on that point. It 
will scaçcely be claimed that a single décision, squarely presented, 
may not become settled law by acquiescence of years. Surely it is 
not necessary, in law, any more than in liquids, that a repeated agita- 
tion or stirring up is essential to an abiding settlement. Once set- 
tled, it so remains until in some manner it is disturbed; and hère we 
had silent acquiescence during 15 years, by suprême and nisi prius 
courts of the state, as well as of the lawmaking department of the 
state. 

Since the handing down of the former opinion herein, the suprême 
court of lowa hâve had under constniction substantially the point 
heretofore under considération from said section 500. Heins v. Lin- 
coln, 71 N. W. 189, 102 lowa, 69, was an action in equity to restrain 
the issuance of bonds by the city of Cedar Rapids. One point in- 
volved is expressly stated (71 N. W. 189, 102 lowa, 71) to be that 
''the issue of the bonds is also claimed to be void because not au- 
thorized by the city charter." Cedar Rapids was acting under a spé- 
cial charter. That charter (section 54) provides : 

"The city cotincil is hereby authorized to borrow money for any object or 
purpose in their discrétion, and to pledge the faitli of ttie city for the payment 
thereof, provided [hère follow provisions for submitting question of borrowing 
to vote of electors of the city]; and if a majority decided in favor of said loan, 
then the city Council shall by ordinance establish a sinlting fund to provide the 
ineans to pay offi any indebtedness created by virtue of the authority granted 
in this section." 

In that case the bonds were to be issued "to pay or redeem its 
outstanding gênerai warrants." The suprême court (page 191, 71 
N. W., and page 76, 102 lowa) say : 

"ïhe real question is, does this section confer on the city the right to pay its 
eurrent debts, which are evideneed by city warrants, by issuing long-time, 
interest-bearing bonds therefor?" 

After considering with a good deal of fullness, the gênerai prin- 
ciples governmg or prescribing the powers of municipal corpora- 
tions, that eminent tribunal considers, with much of détail, the au- 
thority of the city to issue bonds, in the absence of express statu- 
torv authoritv therefor. Its conclusion is thus stated (page 191, 
71 k W., and page 78, 102 lowa): 

"We do not understand that the power to borrow money vested in a munici- 
pal corporation authorizes such corporation to issue bonds in payment there- 
for, in the absence of express authority to that efllect." 

The opinion continues: 

"We Icnow that some courts hâve so held, but we are not prepared to assent 
to the correctness of such holdings." 
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After quoting from Merrill v. Monticello, 138 U. S. 673, 11 Sup. 
et. 441, that part of the opinion whîch sustains the aboTe-quoted 
proposition, the opinion proceeds: 

"So, in the case at bar, no express power is given to issue bonds, and none 
can be impUed, because It Is not neeessary to earry ont the objeci.; and pur- 
poses of the municipality. * • * It Is a famlliar ruie that ail docîits as 
to the existence of authorlty of a municipal corporation to do an act must be 
resolved against it." 

Aiter citing varions cases, it proceeds (page 192, 71 N. W., and 
page 79, 102 lowa) : 

"Some language used In the case, of City of Sloux City v. Weare, 59 lowa, 
98, 12 N. W. 786, may seem to confllct with the vlews herein expressed, but 
the facts in that case are différent; nor do we thlnk the court intended to 
adopt the broad rule that, if a municipal corporation had the power to borrow 
money^ it would necessarily follow that it had the power to issue its negotia- 
ble bonds therefor, in the absence of express authorlty so to do." 

It would hâve proven instructive had the learned court stated 
wherein they regarded the facts in City of Sioux City v. Weare as 
materially différent — that is, a différence so controlling as to lead 
to a différent décision upon this point — from those involved in the 
Cedar Eapids Case. True, in the latter there was express statu- 
tory aUthority and direction to the city to "estahlish a sinking fund 
tô provide means to pay" the indebtedness. Such express authorlty 
or direction was whoUy wanting in the Sioux City Case. It would 
seem that, if the facts in the Sioux City Case could hâve sustained 
therein the décision as we hâve construed it, there would appear to 
be no escape from a fortiori conclusion, in the Cedar Kapids Case, 
that the bonds must be declared valid on the strength of the Sioux 
City décision, since in the Cedar Kapids Case the statu te provided 
for and compelled the establishment of a sinking fund. It caunot 
be denied, as confessed by the court, that "some language used" in 
the Sioux City Case "may seem to conflict with the views" expressed 
in the Cedar Eapids Case. Except for the above-quoted statement 
from the opinion delivered in the Cedar Eapids Case, the latter dé- 
cision would naturally be accepted as an overruling of the former on 
the point under considération. 

Eegarding the Cedar Eapids Case as stating the law of this state, 
and as modifying the opinion given in the Sioux dty Case, the ques- 
tion is presented as to the effect such later (Cedar Eapids) décision 
must hâve in the case at bar. , Had the latter expressly overruled the 
former décision, this court would hâve maintained its ruling hereto- 
fore reached on demurrer herein. The légal status of the bonds in suit 
herein, such bonds having been issued before such overruling, would 
hâve been determined with référence to the décision in force at the 
time of such issuance. With much hésitation, I hâve concluded that 
I must accept the Cedar Eapids décision, as construing the force to 
which the Sioux City décision is entitled. While unable satisfac- 
torily to harmonize the announcement of the suprême court of the 
state as given in thèse two décisions, I am impressed with the fact 
that, except for the Sioux City décision, thèse bonds can hâve no 
valid standing herein. The utterances of the suprême court of the 
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United States as to such bonds, issued under the circumstances herein 
shown, are positive, and admit of no doubt. Tested by such utter- 
ances, as applicable to municipal bonds genérally, the bonds in suit 
are invalid, because they were issued hj a municipality as negotiable 
bonds, under the power to negotiate loans, i. e. to "borrow money," 
and without express délégation of power to issue negotiable bonds. 
Unless there is found in the législation of this state statutory au- 
thority for the issuance by said city of thèse municipal bonds in 
their présent negotiable form, plaintiflf is not entitled to judgment 
against the défendant; and it is conceded that the only statute, ex- 
isting at time of their issuance, under which claim can be made for 
their valid issuance, is section 500 of the Code of lowa of 1873, 
above quoted. It is also conceded that that section does not ex- 
pressly authorize the issuance of negotiable bonds, and that such 
authority to issue is found, if at ail, in the construction given by the 
suprême court of the state to said section 500. Before this court is 
justifled in deciding that the bonds in suit are not within the gên- 
erai rules announced by the suprême court of the United States, 
but are exceptions thereto, I must find that the settled law of this 
state places them without such announced rules. The acceptance 
of the later utterance of the suprême court of the state as to the 
force, effect, and intent of its earlier décision compels me to hold, 
contrary to the holding upon demurrer herein, which was made be- 
fore such later utterance had been given, that section 500 of the 
Code of lowa of 1873 did not authorize a municipality, when borrow- 
ing money in anticipation of its revenues, to issue negotiable bonds. 
This décision nécessitâtes a ânding herein for défendant. 

1 confess that I am not satisfied with this conclusion. The de- 
fendant corporation contracted for a System of waterworks for its 
use ând opération. In payment for such System it issued thèse bonds. 
It issued them in payment for such waterworks, and as a valid is- 
sue, and those entitled to receive payment for the waterworks fur- 
nished by them to the city took thèse bonds, believing them to be 
valid. During the 10 years between issuance of the bonds and their 
maturity, the défendant corporation annually paid the interest 
thereon, without in any manner objecting to their validity. To me 
it is a matter of great regret that the judgment of this court ap- 
parently résulta in permitting the répudiation by the corporation of 
what manifestly was by it intended to be, and what was certainly 
accepted by those furnishing the waterworks as being, the valid obli- 
gation of the corporation to pay for its system of waterworks. I 
shall be heartily pleased if, in appellate proceedings, the judgment 
herein entered shall be reversed, and good morals and good law go 
hand in hand in this case, and what was at the time intended to 
be, and accepted as, the valid obligation of the défendant, as evi- 
denced in the bonds in suit, declared capable of enforcement. 

On Kehearing. 

1. After the f oregoing opinion was prepared and submitted to coun- 
sel, with a draft of finding of facts, additional argument was per- 
mitted by the court as upon a rehearing, and also upon an applica- 
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tipn for plaiutifE for leaye tp file an amendaient tpjthe original , peti- 
ïjioinji^rein, fou the purpose, as stated in the prpppsed amendment, 
pf ; çoBfôrming the pleadings to tlie eyidence. , The substance of such 
amendment, whlch îs oflered as an additional count, is as follows: 
ïhatinjthe year 1^84 the défendant, the town of Manning, contracted 
with the Freeport Machine Company (which is the payée in the bonds 
in,:Suit) for the érection of a System of waterworis for its use and 
opération;; that such System was duly constructed bv said company, 
and acçepted by ti^ç défendant town; that said town, having au- 
thprity iijhder the laws pf the state of lowa to negotiate loans in an- 
ticipation of its revenues, instead of negotiating a loan to raise the 
money with which to discharge its indebtednegs to said company, 
executed and delivered to said company, as évidence of its indebted- 
ness, and of the terms upon which the same was to be paid, the five 
instrumjents in writing (being the ; bonds) set out in the original péti- 
tion herein; that the plaintiff Insurance company thereafter, for value 
and before mafurity thereof, became the owner , of such évidences 
of rindebtedness on the part of the town to said, Freeport Machine 
Company, the latter company "thus raising the; nioney for the dis- 
charge of said indebtedness on the part of the défendant to it" ; that 
the défendant thereafter paid tp plaintiff the interest called for by 
said bonds until the maturity thereof, to wit, October 14, 1894; that 
plaintiff is still the holder and owner thereof, and the same, with 
interest, are wholly unpaid, and judgment is dçnianded. The sub- 
stance (4 the facts alleged in the proposed amendment is clearly 
proven in the évidence which w^s introduced pn, the trial. 

It will readily be noted that this proposed additional count changes 
entirely th,e Une upon w;hich, plaintiff claims judgment. It is, there- 
fore, prpperly named as count 2. The original pétition declared on 
"the instruments of writing" as upon valid negotiable bonds, while 
this count déclares on them as merely "evidençep .of indebtedness." 
If the pending action was a suit in equity, this count would be re- 
garded as claiming the right to recover on the theory that plain- 
tiff had.become subrogated to the rights of the payée in the bonds 
or évidences of indebtedness. The bonds are payable to the Free- 
port Machine Company, or order, and are indorsed by that company 
in blankas to indorsee, but "withput recoursé.": As to thç right of 
action herein under said count 2, the question presentedby défendant 
is pertinent : Whether withput more than said indorsement, plaintiff 
can recover on said count 2, or claim to be subrogated to the payee's 
right of action, even if, said count 2 is not bareed by the statute of 
limitations. So far as relates to any right which, even in equity, the 
plaintiff company has to claim to be subrogated to the machine com- 
pany's rights of action against the défendant, the words of Justice 
Miller, in .Sîtna Life Ins. Co. v. Town of Middleport, 124 U, S. 534, 
548, 8 Sup. et. 625, are pertinent (the names only foeing changed): 

"The payment In this case was a voluntary interférence of the [German In- 
surance] Company in the transaction. It had no claim against the city of 
f Manning]. It had np interest whleh required it to pay this debt. If it had 
stood ofC, and let the [machine] company and the city worlc out their own rela- 
tions to each other, It could hâve sufCered no harm, and no loss. ïhere was 
no obligation on account of which, or reason why, the complainant should 
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have connected itself In any way with this transaction, or hâve pald this 
money, except the ordinary désire to make a profit in the purchase of bonds. 
The tact that the bonds were void, whatever right it may have given against 
the [machine] company, gave it no right to proceed upon another contract and 
another obligation of the clty to the [machine] company." 

But this action is at law, and no assignment is claimed, in favor of 
plaintiff, from tlie machine company, of whatever cause of action such 
company held, as for money, etc., of such company expended under 
contract for waterworlcs for the city, for which the city had agreed 
to pay, and had not paid, since the bonds were void. 

Counsel for plaintiff lias cited some cases holding that the bonds 
themselves may be treated as mère évidences of indebtedness given 
by the city, although they are in form negotiable, and so intended 
and treated by the parties to them at the time of their exécution 
and delivery; that is, that they may be treated as though not ne- 
gotiable, and recovery had thereon, as either merely evidencing in- 
debtedness, or as notes without éléments of negotiability. Without 
pausing toreview thèse cases, which I have examined, I am content 
to base my décision on this point upon the case of Dodge v. City 
of Memphis, 51 Fed. 165, decided in 1892, by Judge Thayer, then dis- 
trict judge of the Eastern district of Missouri, but now one of the 
circuit judges of this circuit. That case was at law on municipal 
bonds issued by the city of Memphis in payment of subscriptions pf 
stock to à railroad. Thèse bonds had been declared void by déci- 
sion of the suprême court of the United States. Said Judge Thayer : 

"The theory of plaintiff's counsel seems to be that the flrst count of the péti- 
tion is a suit on the bonds, treatlng them as nonnegotiable instruments; that 
the bonds évidence the contract of subscription; and that the plaintiff is enti- 
tled to sue on the same, ignoring their negotiable quality, precisely as if they 
were an ordinary nonnegotiable contract, which the town was authorized to 
make and had made." 

This was the count attacked. After referring to the cases cited 
as supporting the right to recover on such a theory, the learned judge 
states : 

"The authorities show that, if negotiable paper is uttered by a municipal 
corporation witliout authority of law, it is void, and a suit cannot be main- 
tained thereon for any purpose." 

îJumerous cases, decided by the suprême court of the United States, 
are cited as sustaining this proposition. Keferring to the cases 
cited by plaintiff, Judge Thayer says : 

"They show, no doubt, that when a municipal corporation sells bonds which 
are void, and receives the money^ It may be compelled to restore it. In an 
action for money had and received. So, when a municipal corporation is au- 
thorized to purchase property for any purpose, or to contract for the érection 
of pubhc buildings or for any other publie work, and it enters into such author- 
ized contract, but pays for the property acquired or work done in negotiable 
securities which it has no express or implied power to issue, it may be com- 
pelled to pay for that which it has received, in a suit brought for that purpose. 
In no case, however, does it appear that a suit has been sustained on a void 
bond, treating it as nonnegotiable, and as something entirely différent from 
what the parties intended it should be. As the court understands the cases, suit 
must be brought on the implied promise which the law raises to pay the value 
of that which the munieipality has received, but has in fact not paid for, be- 
cause the securities Issued in pretended payment were void." 
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Further, the amendment cannot be now presented, because it con- 
tmdicts the statements of the bonds in an important matter, viz.: 
The bonds, in express terms, recite that they are issued "under the 
provisions of section 500, Code qt lowa," which has hereinbefore 
.been quoted, and which only deals with the negotiation, by a munici- 
pal corporation, of loans in anticipation of its revenue. As given in 
the bond, thé récital is the équivalent of a récital that: 

"Thls bond Is issued as pai-t of a loan negotiated m anticipation of tlie rev- 
enues of saïd town of Manning," etc. 

But the amendment oflered expressly states that: 

"Instead of négotiating a loan to ralse ttie money with which to discharge 
the indebtedness, the défendant executed and dellvered to said company, as 
évidence of such Indebtedness, and of the terms upon which the same was to be 
paid, the flve instruments in writing [meaning the bonds]." 

Leave to file the proposed amendment must, therefore, be denied, 
to which plaintiff excepts. 

2. Counsel for défendant attack the action of the council of défend- 
ant in issuing bonds under the contract for erecting défendant'» 
waterworks System as invalid because the yeas and nays were not 
"called and recorded" on the vote taken to so issue, and ask the 
court to find such omission as a finding of fact herein. Section 493, 
Code lowa 1873 (as amended by Laws 18th Gen. Assem. c. 146), re- 
quires that: , 

"On the passage or adoption of * * * every resolution or order to enter 
into a contract by any council of any municipal corporation, the yeas and nays 
shall be called and recorded." 

There were introduced in évidence the minutes of proceedings had 
at two meetings of the counsel of défendant with référence to issuing 
bonds under this contract. They are, in full, as follows: 

"Oct 14, 1884. Spécial meeting called by the mayor for the purpose of ob- 
taining the vléws of the council in regard to letting Freeport Machine Oo. hâve 
town bonds. Members présent: Martin, Koush, Sharp, and Funk. The fol- 
lowlng resolution was read: 'Resolved, by the town council of the town of 
Manning, lowa, that the council hereby empower the mayor to issue bonds to 
the amount of $5,000, and that $3,000 of said amount be paid over to Free- 
port Machine Oo., and balance be held in hands of treasurer until settlement is 
made and work accepted, at which tlme balance due on contract to be paid to 
the Freeport Machine Co.' Carrled by foUowlng vote: Morrow, Sharp, Roush, 
Patton, Funk, Schoop. On motion adjourned. W. K. Lindsay, Rec." 

"Called meetjng, Dec. 25th, 1884. Council met in called session, at call of 
the mayor, for the purpose of taking action in regard to approval of water- 
works. In absence of mayor, Oouncilman Sharp apptd. mayor pro tem. Mem- 
bers présent: Funk, Patton, Sharp, Morrow, Roush. Verbal report of water- 
works commlttee heard, reportlng favorably on acceptance of same. On motion 
of Morrow, contract of Freeport Machine Co. for building and construction of 
waterworlis as per contract was accepted, and bill presented for above works 
allowed (Amt, $4,539.43), on the foUowlng vote: Yeas— Sharp, Morrow, 
Funk, Roush, Patton. The following resolution presented and read, and passed 
on favorably by unanlmous vote of the council: 'Whereas, the Freeport Ma- 
chine Co. of Freeport, Ills., has successfully eompleted the waterworks, which 
they agreed to build for the town of Manning, and in accordance with a con- 
tract made by said Freeport Machine Co. and the town of Manning, and dated 
Àug. 14, 1884: Therefore, be it resolved, by the town council of the town of 



GERMAN INS. CO. V. CITY OF MANNING. 609 

Manning, that the said waterworks be, and the same are hereby, aceepted by 
the town of Manning as acceptable in every way; and, further, resolved, that 
tlie ttianks of the town .of Manning are due, and aie hereby tendered, to the 
Freeport Machine Ce. for the very prompt and efficient work it has done in 
constructlng and completlng the said waterworks, thus insuring to the town 
and Its citizens at ail times a good supply of water for fire protection and do- 
mestic use, plaeing the water facilities of this town far ahead of most towns 
of the size in the state.' On motion adjourned. W. K. Lindsay, Kec." 

It will be noticed that thèse minutes, as to the passage of the réso- 
lution authorizing the issue of bonds in suit, do not expressly state 
that the yeas and nays were "called and recorded." But the minutes 
do state that such resolution was "carried by the foUowing vote: 
Morrow, Sharp, Eoush, Patton, Funk, Shoop." So that the minutes 
aifirmatively show that the six councilmen, then composing the town 
council, voted in favor of passage of the resolution. The nays do not 
appear. It is not expressly stated whether or not they were called. 
But, since every councilman who was then a member of the town 
council voted in favor of passing the resolution, it would necessarily 
follow that no nay vote was cast. If the word "yeas" had been in- 
serted before the names of those by whose vote the minutes déclare 
the motion was carried, the objection raised by counsel for the town 
would be obviated. But to what degree would the proceedings, then, 
be more definite than now, on this point? To say that "the foUow- 
ing councilmen voted in favor of the passage of the resolution," or 
that "the resolution was carried by the votes of the following named 
members of the counsel," or "the resolution was carried by the fol- 
lowing vote," with the names of ail the members of the council then 
stated, fulfills the spirit of the statutory requirement that the "yeas 
and nays be called and recorded" as fully as though it had been ex- 
pressly stated that, "upon call of the yeas and nays, the resuit was: 
Yeas, [naming them]; nays, none." Assuming that the yeas and 
nays are to be "called and recorded," the purpose of the statutory 
requirement is as fully met, and by the record each councilman is 
given his full share of responsibility for voting in favor of the reso- 
lution. 

3. Counsel for défendant urgently insist that the court failed to con- 
sider the item of fSOO which the agreed statement of facts states 
was an outstanding indebtedness of défendant at time the bonds 
in suit were issued, and that, when said |800 outstanding indebted- 
ness is added to the bonds in suit, the bonds at issue herein consti- 
tute an indebtedness in excess of that permissible under the consti- 
tiition of the state. The constitution provides (section 3, art. 11) 
that: 

"No • * * municipal corporation shall be allowed to become indebted 
In any manner, or for any purpose, to an amoUnt in the aggregate exceeding 
five per centum on the value of the taxable property within such * • * 
corporation, to be aseertained by the last state and county tax lists previous to 
the incurring of such indebtedness." 

The bonds in suit bear date October 23, 1884. The aggregate 
value of the taxable property within the municipal corporation of 
Manning, according to the state and county tax lists for 1884, was 
95 F.— 39 
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fUSj'eSS.: Five per cent, of the last-named aggregate is $5,681.15. 
This, tilen, is the limit, under the constitutioual provision above 
quotèd; tô "vyHich the défendant could "become indebted in any man- 
ner or foi^ any purpose." The agreed statement of facts herein states 
(paragrapïi 10);that: 

"At the tlmfe tbe bonds in suit were Issued, the défendant town was already 
indebted, Mthout référence to the bond issue of September 9, 1882, in the sum 
of $800." 

"The bond issue of September 9, 1882," is the bond issue herein- 
before considered and found invalid. Paragraph 2 of the additional 
statement of facts states that: 

"It is agreed that the floating Indebtedness of the défendant, in tlie sum of 
$800, referred to in former stipulation, was in existence at ail the times at 
whieh it is elaimed that défendant èntered into any contract or contracta." 

The contention of défendant is that this $800, added to the $5,000 
of bonds in suit, exceed the 5, per centum above shown, and there- 
foretbiS; 15,000 issue, which, .added to the |800 ttof^ting indebted- 
ness, iconstitute this excess, is ' vpid, as bçing, issued ïn violation of 
thé constj^tiitiQn. By . computation . it is ascertâiiied , th^t such aggre- 
gate (|5,8Ô0) exceeds said 5 piei; ;Çentum, on said value of taxable 
prQpeçtyby 1118.85; and, althoughittiis excess is a small sum, yet, 
if. it açtu^hy existed,, it invali^ated the. loan- 

A pertinent inquiry arises as to the weaning of the word "in- 
debtqd/' as used inthe constitutioijL.. Défendant insists that, wliat- 
ever ïts, meaning, the exceasivp ^ndebtedness Is proven, beçause the 
phraseO:Ipgy—"ilidebted"^of .the , agrçied statement of facts (para- 
graph 10, supra), is the same as thatcpniainedin sucl|i çonstitutional 
provision. It mây. be noted, hoyi'eyeir, that the paragraph above 
quoted from the additional agreed statement of facts ; denominates 
this indebtedness as, a "floating indebtedness." We may therefore 
conclude ,that such indebtedness was, at the : highest, evidenced . by 
outstaoding warrants. The agreed sta;tement of facts and the évi- 
dence introduced are equally silent as to the condition 'of defend- 
ant's treasury at the date of the issuance of the bonds in suit. If 
there were no money in its treasury, , the |800 of o.ut standing war- 
raats wa» undoubtedly an indebtedness. But, if there were $800 
\n the town treasury, would this "floating indebtedness" constitute 
an indebtedness within the meaning of the constitution as aboyé 
quoted? i Whenever the warrants were presented, they could be 
promptly paid. As rapidly as they were thus paid, this "floating in- 
debtedness" would be thereby reduced. If ail were presented, no in- 
debtedness would remain. But, if they remained outstanding be- 
çause, and only bécau^e, they were not presented for payment, can 
this constitutioual prohibition apply? In justice to the town, ought 
it, theny to apply? 

We turn to the décisions of the suprême court of this state, to as- 
certain whether that court has construed this portion of the con- 
stitution, and flnd the matter considered and decided in Dively v. 
City of Cedar Falls, 27 lowa, 227, 232. This was an action at law, 
based on "scrip," or warrants, wherein the city pleaded that the 



GERMAN INS. CO. V. CITY OF MANNING. 611 

indebtedness cPeated by the issue of this scrip exceeded the consti- 
tutional limitationi The court, speaking by Wright, J., say : 

"Testimony was introduced to show the aggregate of the tax lists withln 
the corporation, * * » and that 5 per centum of elther would fall below 
the whole amount of scrip issued. But, this coneeded, the question actually 
arising is scarcely touched. There Is no particle of testimony warranting the 
conclusion that, wheE the scrip in suit was Issned, the town was 'indebted in 
any manner' in another cent. Indeed, we do not know but there was money 
in the treasury to pay this Iscrip], and more than this. If a municipal corpora- 
tion has the money in its treasury to meet its indebtedness, the issue of war- 
rants to the amount of $20,000,. or any other sum, however great, over 5 per 
cent, of its taxablç property, would not be a violation of the constitution. In 
such a case, it would not 'becopqe indel)ted,' withln the meaning of the clause 
under considération." 

As beforè stated, the indebtedness, if the |800 is counted in with 
the |5,000 bonds, is but f 118.85 in excess of the 5 per centum. If, 
then, there was that amount of cash (|118.85) in defendant's treas- 
ury when the bonds were issued, this aggregate indebtedness does 
not fall within the constitutional limitation. In the absence of any 
évidence on such point, wbat is the presumption? The oiBcers of 
the tôwn were in duty bouhd, by the obligations imposed on them 
as such, to observe the constitutional limitation. The création of 
a municipal indebtedness beyond that limitation would be in viola- 
tion of the duty imposed upon them, and contrary to their oath to 
support the constitution of the state. The rule is well settled, and 
needs no citation of authorities in its support, that the presumpr 
tion is in favor of the performance of oflQcial duty. 

Again, upon the défendant, which is seeking to escape payment 
of what it issued ini the form of, and as, a valid obligation, rests 
the burden of proof, when it asserts such obligation is not valid 
and enforceable. It asserts an indebtedness on its part in excess 
of the constitutional limitation. If the proof fail to show such an 
excess, the burden is not sustained; and, when less than |120 cash 
in the municipal treasury at date of issue of thèse outstanding bonds 
would defeat this défense of alleged excess, the court may well de- 
mand satisfactory proof before such excess is declared, and especially 
when the record shows with what faithfulness and complète sat- 
isfaction to the town the payée of the bonds in suit complied with 
his contract, for whose payment said bonds were issued. When 
the town has received a system of waterworks which so fuUy satis- 
fles the town that it tenders its thanks to the contractor for his 
"very prompt and efiQcient work in constructing and completing said 
Works," and formally enters on its council records that thereby there 
is "insured to the town and its citizens at ail times a good supply 
of water for are protection and domestic use," and that thereby the 
contractor has "placed the water facilities of this town far ahead 
of most towns of its size in the state," the court may well décline 
to déclare as invalid the bonds issued, and accepted as being valid, 
in payment for such waterworks, until the court shall find every 
essential requisite to this défense has been fully and satisfactorily 
met. "The laborer is worthy of his hire." The courts should favor 
his full payment. The labor having been satisfactorily performed, 
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the court will not refuse its assistance in compelUng payaient, ex- 
cept where the law, applied to the facts, irresistiWy and inevitably 
stays the arm of the court. 

Tjpon the whole case, ahd after reconsideration of the original 
ajournent, as well as examination of the cases cited on rehearing, 
I sincerely regret that I am not able to change the judgment herein- 
hefore directed. Judgment must be entered for défendant. 

I flnd the fôllowing facts prbven herein: 

(1) At the date of the commencement of this action, plaintiff, the 
German Insurance Company of Freeport, m., was a corporation, or- 
gânized undër the laws of the state of Hlinois, and a citizen of that 
statè, and défendant, the city of Manning, was a municipal corpo- 
ration, -within the meaning of section 3 of article 11 of the consti- 
tution of the state of lowa, to wit, an incorporated town, incorpo- 
rated inMarch, 1882, under the laws of lowa, and a citizen of lowa. 

(2) After proceedings duly had therefor under the laws of the 
state of lowaj the défendant cùntracted with the Freeport Machine 
Company of Freeport, HI., for the érection of a System of water- 
works for défendant for fire protection; said works were erected, 
and, on settlement therefor, the défendant, on October 23, 1884, is- 
sued the ftve bonds in suit; and plaintiff, for value and before ma- 
turity,; ^purchased said bOnds in due course of business, and is now 
the holder ând owner thereof. A copy of one of said bonds is as 
foUows: 

"Number 1. United States of America. $1,000.00. 

"State of lowa. Olty of Manning, la. 

"The ëlty of Manning, in the oounty of Carroll and state o^ lowa, for value 
recëived, promises to pay Freeport Machine Co. of Freeport, Ills., or order, 
at the H'armers' and Traders' Banl^, Manning, lowa, on the 14th day of Octo- 
ber, 1894, the sum of one thousand dollars, with interest at the rate of 8 per 
cent, per annum, payable at Manning, lowa, semiannually, on the 14th day of 
April and Oct. iéth in each year, on présentation and surrender of the interest 
coupons hereto attached. 

"This bond is Issued by the city of Manning, lowa, under the provisions of 
section 500, chapter 10, of tltle 4, of the Code of 1873 of lovsra, and in conform- 
ity with a resolution of the council of said city of Manning, lowa, adopted at 
a regular session of said council on the 14th day of Oct, 1884. 

"In testimony whereof, the said city of Manning, lowa, has caused this bond 
to be signed by the treasurer and countersigned by the mayor of said city of 
Manning, lowft, this 23rd day of Cet., 1884. D. W. Sutherland, 

"Treasurer of the City of Manning, lowa. 

"J. W. Martin, 

"Mayor of the City of Manning, lowa." 

Indorsed on back: "Without recourse. Freeport Machine Co., W. S. Lamb, 
Treasr." ■ 

The other four bonds are identical with that above copied, except 
as to number, said bonds being numbered, respectively. Nos. 1, 2, 
3, 4, and 5. The interest on each of said bonds has been by said de- 
fendant paid up to and including the installment by terms of bond 
falling due on October 14, 1894, that date being the maturity of said 
bonds, and such payments of interest were made by défendant with- 
out défendant making any question or objection with respect to the 
validity of said bonds. 
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(3) On September 9, 1882, the défendant, city of Manning, issued 
a séries of 10 bonds, each being for $500, a copy of one of said bonds 
being as follov-'s: 

"No. 1. $500. 

"Boad of the Incorporated Town of Manning, CarroU County, State of lowa. 

"(One of a Séries of Ten Bonds, Amounting to $5,000.) 

"Know ail men by ttiese présents, that the incorporated town of Manning, 
of the çounty of Carroll and state of lowa, for value reeeived, is indebted to 
the bearer in the sum of flve hundred dollars, which incorporated town of Man- 
ning hereby promises to pay on or before the ninth day of September, A. D. 
1892, at Manning, with exchange on New Yorli, at the rate of seven per cent. 
per annum, on the ninth day of September of each year, upon présentation of 
the interest-bearing coupons hereto attached as they become due. ïhe said 
incorporated town of Manning consists of the f oUowing deseribed territory, to 
wit: AU of section seventeen, the east half of the east half of section eighteen, 
the northeast one-fourth of the northeast one-fourth of section nineteen, and 
the north one-half of the north one-half pf section twenty, township eighty-two 
north, of range thirty-six west of the Fifth principal meridian, Carroll county, 
lowa. 

"This bond is issued under and by virtue of an act of the gênerai assembly 
of the State of lowa, entitled 'An act to authorize incorporated towns and 
cities to procure and donate to railway companies, sites of dépôts,' etc., addi- 
tional to Code, title four, chapter ten (relating to cities and towns), of the 
Nineteenth gênerai assembly. Allowed In accordance with a vote of the quali- 
fied electors of said incorporated town of Manning, held at Manning, lowa, 
September flfth, 1882. 

"Dated at Manning, Carroll county, lowa, this ninth day of September, 1882. 
"M. Hoffmann, John L. McQuaid, 1 
"M. F. Spear, R. F. Tidd, [-Trustées. 

"P. A. Emery, J. M. Turner, J 

"J. B. Ingledue, Mayor. 
"[Seal.] Geo. C. Hunt, Eecorder." 

That attached to each of said bonds were 10 annual coupons, simi- 
lar to the foUowing: 

"?35. No. 10. 

"Manning, lowa, September 9, 1882. 
"The incorporated town of Manning, Carroll county, lowa, will pay the 
bearer September 9, 1892, thirty-five dollars, being one year's interest on Incor- 
porated bonds. 

"M. F. Spear, R. F. Tidd, ") 

"M. Hoffmann, P. A. Emery, j- Trustées. 

"John li. McQuaid, J. M. Turner, j 
"J. B. Ingledue, Mavor. 
"G. C. Hunt, Recorder." 

Stamped on the face: "A. T. Bennett. Paid December 15, 1891." 
Stamped on the hack: "Pay to O. E. Dutton. Platt Peck." "Pay to the or- 
der of Platt Peclî. John Peck, per L. W. Peck, His Son." 

That each of said 10 bonds was identical with that above copied, 
save as to sériai number, such bonds bearlng, respectively, sériai 
numbers 1 to 10 inclusive; that when the 5 bonds deseribed in the 
preceding paragraph (2) were issued, thèse 10 bonds (issue 1882) were 
outstanding, but before the institution of the présent pending action 
said bonds in this paragraph deseribed had been paid o£E and can- 
celed out of the ordinarj' revenues of défendant. 

(4) At the time said (September, 1882) bonds, deseribed in last pre- 
ceding paragraph (3) of thèse findings of fact, were issued, the amount 
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tbe^eof was, in the aggregate JD^eïçcess; pf' S-per çeiv^upi on^the :V9,lue 
o^vUiç taxable prQpprty of sai^iiqorppratip»; défendant §8 asceçtained 
by tiie iast state and county tax lists previous to the ijaçurring o* 
sucl^ ipdebtedness. After the incorporation of said défendant, and 
previous to the l^sne, q^. said la§t-described bonds, no , county and 
statë tàx lists pf property situât edwithin the corpprate limits'of said 
defend,açit Wre made, on assessments limited to propiérty within such 
cOrpPçaj|e;llijnit's; but tbeàggregiate A'alue,'o£ the, sàjdpïpperty, so 
situatediiwithîn said corporate limlts, accoicding to the Iast state and 
county, taix lists preceding issUance of said bonds, was |5,252, — viz. 
real prPp|ërty, |4,940, and perâonal property, $81g.; • ; 

(5) '3;t the tinie the '^aid bo'hdsin suit (issue of 1^84); wére issued, 
tliè dfifeudant town was indebted— i. e.had a floatihg indebtedness 
outstanding-^in the sUm of'fSOO, without référence to the said, issues 
of bonds iU 1882 and 1884 j but the évidence dôes hof show, and I 
am not^bl^;:t6 find, whiat, if aùy, ampurit of mbney Vas in the treas- 
nry of the défendant towh at the time when said |80O indebtedness 
was incurred, or when any évidence thereof was issued, or when the 
said 1884 boflds were issûed. 

(6) The aggregate value pf tlie ta,xable property 'within the dé- 
fendant c6j?pprâtion,i as aicertalned by the state apd county tax lists 
for the yearil883, was $100^776. : 

(7) The aggregate value of the taxable property within the dé- 
fendant corjJoration,a^ ascertainëd by thé stàte ând' county tax lists 
fortheyear 1884,, .was' fll3,623. ' , 

(8) The outstanding indebtedness of the défendant corporation at 
the date (October, 1884) when the bonds in suit herein were issued, 
and including said bonds, was not, in the aggregate, an ambunt ex- 
ceeding-r5 peu centum of the taxable property within said défendant 
corporation, as ascertained by the Iast state and cQunty tax lists 
previous to said issue. 

(9) ,Sa4d l)oi^ds in suit herein were by défendant corporation issued 
and negotiï^ted as a loan by said défendant in anticipation of the 
revenues thereof, in attempted compliance with section 500 of the 
Code of 1873 of lowa, which section, so fjar as material to the issues 
herein, reads as foUows: 

"Sec. 500. Loans may be negotiated by any municipal corporation in antici- 
pation of tlie revenues thereof." , ,, ■ „)• 

As conclusions of law, I flnd : 

1. That thë' said bonds, issued in Sèptember, 1882, as above found 
in paràgraf>h 3 of iindings of fact, were invàlid, and did not consti- 
lute an outstanding indebtedness against said défendant corporation 
at the date (October,' 1884) of iseuance of bonds herein. 

2. That tlie défendant did not possesS légal authority to issue the 
negotiable bonds in suit, under said section 500, Code lowa 1873, 
that said bonds are lUvaliS, and that plaiutiff cannot herein recover 
thereon. i 

3. Judgiiient mu6t be rendered for défendant, with taxable costs 
herein. 
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CONWAY T. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. June 19, 1899.) 

No. 1,077. 

1. Public Lands— Rights op Hombbtead Settler— Salb or Timber. 

In an action by the United States to recover tlie value of timber alleged 
to hâve been wrongfuUy eut from tlie public lands, an answer alleging 
that défendant purchased the timber from one who had entered the iand 
in good faith under the homestead law, and was proceeding in good faith 
to fit the same for pasturage and eultivation; that the character of the 
Iand was such as to render it expédient, proper, and necessary to remove 
the timber for that purpose; that the homesteader, by reason of his âge 
and poverty, was unablé to do the clearing, and for that reason and in good 
faith made a contract with défendant by which the latter purchased the 
timber for $800, agreeing to remove the same and to expend the money 
in a house and buildings on the iand, in brealïing such Iand as could be cul- 
tlvated, and in furnishing the settler with stock and provisions, which 
agreement had been carried out in good faith by défendant,— allèges suffl- 
cient f aots to constitutè a défense. 

a. PIjBadin&— Supficiency oë DeniAl. 

In an action for Unliquidated damages a gênerai déniai in tlie answer, 
together witli a spécial déniai that plaintiff bas been damaged in the 
amount claimed, is sufflcient to put the plaintiff upon his proof as to dam- 
ages. 

In Error to the District Court of the United States for the District 
of Minnesota. 

This is an action at law- Instituted by the United States Of America, the 
défendant in error, against Hugh Oonway, the plaintift' in error, to recover the 
value of certain pine lo^fe' alleged to hâve been by him Unlawfully eut and 
removed from certain lànds belonging to the United States. It is averred 
In the pétition that siaid'logs'contained 336,230 feet, board measute, ahd were 
and are of thé value of $1,681.15, ail of which said logs,, it is alleged, the de- 
fendant did then and there couvert and dispose of to his own use, to the damage 
of tlie plaintiff in the sutu of $1,G81.15, together with interes't açÈrued thereon. 
The answèr.flled by the détendant consists of a gênerai déniai, ^vith a spécial 
déniai that the plaintiff has been injured or danifiged in the sum of ?1,681.15, 
or in 'any sum whatsoever. By way of pleading an affirmative défense, , the 
answer contains averments'in substance as follows; That on tlie 25th day 
of May, 1895, one Currer Boyington, with a bona flde intention of acquiring 
title fb thé lands deseribed in tlie pétition uiitter tlie homestead laws of the 
United States, duly flled his application to enter said lands as a homestead, 
and that the application sô made by him was accepted by the local Iand bfflcers 
in the state of Minnesota, where the lands were situated; that afterwards, in 
August, 1895, Boyington couimenced his résidence on the laîuls, and has evér 
since resided and now résides thereon; that shortly before so commencing 
his résidence he built a small log house, and in the month of November, 1895, 
there was growing on the lands scattered timber, a large portion of which was 
and had been damaged by tire; tliat it wnk necessary to eut the same in order 
to realize therefiom, and.save tiie timber from becoming a total loss by reason 
of dccay; that a large i)ortion of the Iand was fit principally for pastiirage 
and nieadow lands, and tliat it was expédient, proper, and necessary, in order 
to cultivate and improve said lands, to eut and remove the scattered and 
burned timber, so that the lands might be prepared for pasturage and eulti- 
vation; that in the month of November, 1895, Boyington and the défendant, 
Convvay, entered into a contract, by the ternis of which Boyington, for the 
purpose of clearing and cultivating said lands, covenanted and agreed to sell 
to Conway the sealtered and burned timber thereon for, the sum of |800, to 
be paid for in the following manner: Conway was to ereet and coustruct a 
frame dwelling house on the lands for Boyington, and such otiier buildings 
as he should désire thereon, and also to break for Boyington sueli portions of 
the lands as could be cultivated, and also to furnish Boyington with sufflcient 
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money to purchase stock to stock sald lands, and to furnish liim provisions 
sufflcient to keep liimself and his hired man. untll lie should hâve, in the several 
ways specified, paid to Boyington. the, total of said |800. Itis further averred in 
the answer that Conway, pùf suant to Said contract, erecti^d at a cost of ^330 
a dwelling house and other buildings on thé lands. and also furnished Bojing- 
ton the provisions lequired by the contract, apdtUe money with wbich to 
pui'çhase stock, according to the requirements.of.the contract; that, during the 
season of 1896, Oonvray, in fnrther exécution of his contract, brolie 5 acres of 
:said lands for Boyington* which he (Boyington) cultivated by, plauting and 
ralsing a crop of potatoes, cabbages, beans, onions, and corn thereon, and that 
Boyington during the season of 189(5 eut about 10 acres of hay therefrom: that 
In the:Spring of 1896 Boyijigton dug a ditch of considérable length for the pur- 
pose of draining part of the lands, and cleared about 50; acres of the lands from 
iwhich Conway had eut the pine logs,: and sowed the same with grass seed. 
Itjs, further alleged in the answer that, by reason of the roots of the trees 
in, the ground from which the timber was eut, it was impossible during the 
same season to break up the lands, and that it will be impracticable to do so 
untU the stumps and roots hâve rottèd; that the only practical way of culti- 
vating and improving such lands upon which timber had been growiug is to 
seed the same and pasture it for several years, and during that time to allow 
the stumps to rot so that they can be easily extracted and the land plowed; 
that Boyington bas cultivated the lands f rpnj which timber was eut as fast as 
stump extraction and clearing the same would allow, that up to the présent 
time the défendant Conway has lu good faith kept his contract with Boyington, 
and performed ail the conditions thereof; that Boyington has on said lands 
6 head of cattle, 2 hogs, and 23 chiekens. It is further alleged in the answer 
In words and ligures as foUows: "That the said Boyington is a single man 
over sixty years of âge, and at the time he made the contract with défendant, 
Conway, had no means with which to improve said lands, and it was neces- 
sary |ind éssential that he, in order to cultivate and improve tife same, should 
naake a contract similar to thê one made with the said Conway; that the said 
Boyington has acted in perfect good falth in entering and residing upon said 
lands and In making said contract, with the honest intention. of improving 
said lands and making the same fit for a stock farm, and to cultivate the same 
to such an estent as is practicable; that ail the cutting of timber and logs 
done on said lands by the défendant, Hugh Conway, was , done under said 
contract made with said Boyington, and that he did so la perfect good faith, 
believing, as he still believes, that the said Boyington was acting in good faith 
as a homesteader, and was clearing said lands for the purpose of cultivatlon." 
To this answer a reply was filed by the plaintiff, denying each and every alle- 
jgatlon of the answer, except such as were admitted or qualified in the pétition, 
and thereafter in the reply so flled. It is subsequently averred in the reply 
as follows: "That said Cpnway erected certain buildings on said land, but 
.plaintiff, on Information and belief, allèges the fact to be that said Conway, 
under said contract, agreed to pay for said logs and timber in cash, and that the 
tjuildings so erected were erected by said Conway for his own use and conven- 
ieùce while cutting and removing the logs from said lands and from other lands. 
and not for the purpose of improving said land." Still further replying, the 
p/aintiff allèges "that all'of the material used in the construction of said build- 
ings was eut upon the land ih the complaint described, and that none of the ma- 
terial used in the construction of said building constituted any part of the timber 
for the recovery of the value of which this action is'brought; that the value 
of said building, and the cogt of tlie construction thereof, did not exceed the 
sum of $175." Such were the pleadings in the case, and when it was brought 
on for trial the plaintiff moved for judgment on the pleadings. This motion 
was sustained by.the court below, and judgment was rendered in favor of the 
plaintiff for ^1,853.77; the same being the $1,681.15 mentioned in the pétition, 
with interest thereon from the Ist day of April, 1896, as prayed for by the 
plaintiff. In due course a writ of error was sued out by the défendant, and 
the case brought to this court. , , 

Jphn Jenswold, Jr., for plaintiff in error. 
Eobert Q-. Evans, for défendant in error. 
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Before CALDWELL and SANBORN, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

Several errors are assigned, but they appear to be comprehended 
in two of tbem, namely: First, tliat the court erred in holding that 
the answer of the défendant, Conway, did not set forth a défense; 
and, second, that the court erred in holding that upon the pleadings 
the plaintifl was entitled to a judgment for |1,853.77. 

The test of the sufficiency of the answer must be found in a con- 
sidération of the rights of Boyington, under whom the défendant was 
acting, and of the rights acquired by, and obligations imposed upon, 
Conway, by the contract alleged to hâve been entered into between 
him and Boyington. It appears that Boyington had duly entered 
the lands from which the logs were taken, under the honlestead laws 
of the United States, and was in the year 1896 residing on said lands, 
and engaged generally in performing such acts as were required to 
ripen his entry into a patent. It is a well-settled construction of the 
homestead statute that while a settler acquires no title to the lands 
entered by him until the issue of the patent, at the expiration of five 
years after the entry, he has nevertheless a right during thèse âve 
years to treat the lands as his own, in a certain qualifled sensé, — to 
the extent, at least, of performing those acts which are required under 
the law to entitle him to a patent theref or. He must réside and con- 
tinue to réside upon the lands entered, and cultivate and continue to 
cultivate the same for a period of five years. To perf orm thèse condi- 
tions necessary to the acquisition of title, he clearly has the right to 
utilize the timber growing upon the land for the purpose of building 
himself a house to live in, and such outhouses and fences as may be 
reasonably necessary for his initial and progressive farming opéra- 
tions. He may also, and must, in the performance of the condition 
of cultivation, iirst prépare the land therefor. If there be growing 
trees or dead timber, which are impediments to successful husbandry. 
he may clearly remove the same, or cause them to be removed, so 
far as the legitimate purpose of cultivation reasonably warrants; and 
he may, subject to such limitations, sell the same, and appropriate the 
money realized therefrom. While a settler may avail himself of 
thèse necessary privilèges, he must at ail times act in good faith in 
the exercise of them. He cannot invoke or prétend to exercise them 
as a cover to despoil the lands of their timber, or to make profit out 
of them, without regard to the legitimate purpose of building him a 
home, outbuildings, and fences, and fitting the soil for cultivation and 
use. Shiver v. U. S., 159 U. S. 491, 16 Sup. Ct. 54; The Timber Cases, 
11 Fed. 81; U. S. v. Yoder, 18 Fed. 372; U. S. v. Lane, 19 Fed. 
910; U. S. V. Bail, 31 Fed. 667; U. S. v. Murphy, 32 Fed. 376; U. S, v. 
Nelson, 5 Sawy. 68, Fed. Cas. No. 15,864. In the case of Shiver v. 
U. S., supra, the suprême court remaries as f oUows : 

"Wlth respect to the standing timber, tiis [the settler's] privilèges are anal- 
ogous to those of a tenant for life or years." 
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■ Qaoiting' from Wàshbiirn, in hié-work on' Keal I?fbperfy/the (îoort, 
referring to lands which are new and covered with forests, and which 
cannot be cultivated until cleared of the timber, continues as follows : 

' •'lii snchi case It seéms to be lawful for the tenant toclèkr ilie land, if it 
would be in conformity with good husbandry to do so; theidtiestion dependiug 
ùpon thé custom of farmers, the situation of the country, an(J the yalue of tlie 
tituber. » * * By. analpgy, we. think that the settler upon a homestead 
uyiy eut such timber as is nécessary to'clear the land forcùltivation, or to build 
hfin'a fioùsè, outbuildings; and fenees; ând perhapS, as indicated in the charge 
of-the court below, to eXchange such timber foc lumbec to be devoted to the 
same purposes, but not to sell the, sanie for money, ; except so far as the timber 
ma,y bave' been eut for the purpose of cultivation. * * * A reasonable 
construction of the statute,— a construction . consonaUt both with the protec- 
tion of the property of the govéi-nment' in the land ahd of the rights of the 
settler;— ws think, restrtôts him to the use of the timber actually eut, or to the 
lumber exchanged for such timber, a-ijd used forhis improvements, and to such 
as iB neees^Bily eut in clearing the land for cultiyation." 

Such beitig the principles cohtroUing the rights of a S'ettler under 
the homestead act, it now becomes nécessary to analyzâ the defend- 
ant's ànswèr, and see if the facts there disclosed exonerate him or 
Boyinètoh, undèr whom he wasaeting, from ' liability for cutting the 
legs in qiieïstion. The answer, as hereinbefore substantially set out, 
contains much ùnnecessary narration, and some statementS are found 
in it possiblj' suggesti^'e of factswhich mày be 'evoked ata trial in 
disproof of the défense sought to bepleadéd; but we hâve reached the 
conclusion that there are avermerits found in the, answer, which, if 
true, fconstitûte a défense. It is alleged , that thei chacacter of the 
lands frbm'wMch the lo^S' were <i«fb Was suchjas to jrenderit expédient, 
proper, ând neCessary, 'and thereforè a' part of good Irnsbandry, to re- 
mbve the ^dattéred timber in'dfder to fitthedand for pasturage and 
ouItivatioUj' alleged tohiaVe been thé' purpose of the settleb in making 
his entty.'' Itls furthèr alleged' that Boyington was unable, by rea- 
sbn et his âge ànd pcyerty, to do thèi nécessary clearing^ and for that 
reason made 'a ^ contract with Coinwày to ; clear the- same ; > i agreeing to 
givéhim thfe timber to bè eut f rota sâid land, proTÏdedConway would 
erect a framie^ dwelling house and other buildings theréon for Boying- 
ton,brêaksilcïi portions oftbe land as could' be cultivated, furnish 
èbyingtoii mbûéy ifor the purchase of the requisite stockitô outflt his 
farm/ and "fiiriiiâh Boyington with provisions sulficient to keep Mm 
àùd Ws hiredi nïan, to thé extent, àll told,.of the vialufe of |80Ô. In 
othër words, Cttbway was to pay $800 for the timbep, and make pay^ 
metit thereof in* doing the work and furnishing the, money and pro- 
Wéiohs fôr -^he purpose just spécifled. It is further alleged that 
Goïlway perfôrmied the téEms of his contraot, and pauticiilarly alleged 
that Boyington, in making the é(kàvact, acted in good fàîth, with the 
hMiest intehïion^ ht theréby imprdving' the lands and making the same 
Ûtfor a stock fafm and' for cultivation, tO'Such an exteit aë was prac- 
ticable, ànd that GonWày, iti the performance of hiS part of the con- 
traèt, acted ia good faith, believing that Boyington was clearing the 
lands in good faith for the purpose of cultivation. Thèse ayerments, 
in our opinion, are, the équivalent of saying that the timber was caused 
to be eut by the settler in order to fit and prépare the land for eulti- 
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vation.: .If thèse averments are true,— and we, must so treat them for 
the purposes of this case, — and if the défendant was engaged in doing 
the work of clearing in good faith, for the pdrposè Of preparing the 
land for cultiva tion, then, even though the settler was to receive in 
money the value of the timber so eut, the act would be justifiable, un- 
der the law, and the person employed to do it would not bé liable to 
the United States thërefor. As has been frequently expressed in 
judicial utterahces found in the cases above cited, the question is one 
of good faith on the part of the settler. The cutting, to be justifiable, 
must be fairly and reasonably an incident to real cultivation and im- 
provement, as distinguished f rom a denuding of the land of its timber 
merely for the purpose of selling the timber and securing the purchase 
price. The portion of the answer already considered was intended to 
state a complète défense or a bar to the cause of action, but thère is 
another feature of the answer which sets forth, in our opinion, a par- 
tial défense. That is the portion of the answer averring that Con- 
way was to employ and did employ the timber eut, either directly or 
indirectly, in erecting a dwelling house and necessary outbuildinga 
for the settler. To the extent to which the logs eut went into the 
construction of such dwelling house and outbuildings, undeP the 
autholities already cited, or to the extent to which the money receiyed 
for the logs was in good faith employed to construct a dwelling h^se 
and outbuildings, there could be no recovery in this case. 

The construction which we bave placed upon the answer of Con- 
way seems to be the sanle as that given it by the plaintiff in the case 
below. Its replication apparently concèdes that the défendant had 
stated a valid défense, but by its gênerai déniai and aflflrmative aver- 
ments it challenges the good faith of the alleged cultivation, and dé- 
nies the alleged use of timber eut for outfitting the lands with 
requisite buildings for farming opérations. 

We are aiso of the opinion that the amount of the plaintiff 's dam- 
ages was fairly put in issue by the pleadings. Défendant not only 
denied, in and by his gênerai déniai, the allégation that the logs eut 
were of the value of |1,681.15, but lie specially denied that plaintiff 
had been damaged in the amount claimed by it. Under the authority of 
the cases of Stone v. Quaal, 36 Minn. 46, 29 N. W. 326. Nunnemacker 
V. Johnson, 38 Minn. 390, 38 N. W. 351, and Bank v. White, 38 Minn. 
471, 38 N. W. 361, this pleading put the plaintiff upon its proof of 
damages. It results that the judgment must be reversed, and the 
cause remanded for a new trial, and it is so ordered. 
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(Ciicuit Court of Appeals, Sixth Circuit. June 6, 1899.) 

No. 645. 

1. EVIDENCK— PaRTNBUSHIP BoOKS— AdMISSIBÏLITV AGAINST SrEOIAL PaRTNEB. 

Bntries in tlie boolvs of a partnersliip in Michigan are admissible against 
a spécial partner wlio is given the right by statute to "examine Into the 
State and progress of the partnership concerns" from time to time, and 
to advise as tô their management. 
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8. Partnebship— Cash Contribdted bt Spécial Pabtneb— Ohbcks. 

Under the limlted partnership statute of Mlchigaa (How. Ann. St. | 

2342 et seq.), which require? , the, flling ,o£ an affidavit stating that the 

^ amount of a spécial partner's contribution to the capital stock as shown 

: by the certificate of partnershlp has been actually and in good faith con- 

'•' tributed, in money or propertiy at cash value, a check given to the firm, 

Whiob was good when delivered, and paid on présentation, and whlch 

could be presented at any time, constitutes a contribution of "cash," and 

justifies an affldavit that suçh a contribution had been made in good faith, 

though the check was not presented for pàyment until afterwards. 

In Error to the Circuit Court of the United StateS forthe Eastérn 
District of Michigaa. 

This Is a writ of error to a Judgment in favor of the défendant A. W. Com- 
stoçK In a suit brqught by Swain T. Ohick and William T. Ohick, co-partners 
as bhick Bros., cltizens of Massachusetts, against Henry S. Eobinson, Richard 
G-. BUiott, and Andrew W. Oomstock, co-partners as H. S. Robinson & Go., on 
a note of the flrm for $2,166.70. A verdict and judgment were entered against 
Henry S. JRobinson and Richard G. flUiott without controversy. Andrew W. 
Oomstock defended against the note oh 'the grbund that he was a spécial part- 
ner, under the statutes of Miehlgan, and was not liable on the note. The sec- 
tions of the stat'ute of Michigan providing for Umited partnershjps will be 
found in Howell's Annotated Statutes, as follows: 

"Sec. 2342. Limited partnerships may consist of one or more persons, who 
shall bé called gênerai partners, and who shall be jointly and severally respon- 
Bible as gênerai partners now are by law, and of one or niore persons who 
shàll contribUte a spécifie amount of capital, in cash or other property, at cash 
value, to the common stock, who shall be called spécial partners, and who 
shall not be liable for the debts of the partnership, beyond the amount of the 
fund so contributed by them respectlvely to the capital, except as hereinafter 
provided." 

■ ''Sec. 2344. The persons désirons of forming such partnership, sball make and 
severally aign a certificate, whlch shall contain: (1) The name or flrm under 
whieh the partnership business is to be condueted. (2) The gênerai nature of 
the business to be transacted,. (3) The namea of ail the gênerai and spécial 
partners interested thereiii, distlngulshing which are gênerai partners, and 
which are spécial partners, and thèlr respective places of résidence. (4) The 
amount of capital stock whlch each spécial partner shall hâve contributed to 
the common stock. (5) The period at which the partnership is to commence, 
and the period when it will terminate. 

/ "Sec. 2345. Such certificate shall be acknowledged by the severai persons 
signing the same, before some ofiicer authorized by law to take the acknowl- 
edgment of deeds, aiid such acknowledgment shall be made and certifled in 
the manner provided by law for the acknowledgment of deeds for the convey- 
ance of land. 

"Sec. 2346. The certificate so acknovs'ledged and certifled shall be flled in the 
office of the county clerk of the county in which the principal place of business 
of tlie partnership shall be situated, and shall be recorded at length by the 
clerk in a book to be kept by him; and such book shall be subject, at ail rea- 
sonable hours, to the inspection of ail persons." 

"Sec. 2348. At the time of flling the original certificate and the acknowledg- 
ment thereof, as before directed, an aflîdavit of one or more of the gênerai 
partners shall also be filed in the same oflice, stating that the amount in mouey, 
or other property at cash value, specified in the certificate to hâve been con- 
tributed by each of the spécial partners to the common stock, has been actu- 
ally, and in good faith, contributed and applied to the same. 

"Sec. 2349. No such partnership shàll be deemed to hâve been formed, until 
such certificate, acknowledgment and aflîdavit shall hâve been filed as above 
directed; and If any false statemeht be made In such certificate or aflîdavit, 
ail the persons interested in such partnership shall be liable for ail the en- 
gagements théreof, as gênerai partriers." 
' "Sec. 2354. The business of ttte'païtnership shall be càrried on under a firm 
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in whieh the name of one or more of the gênerai partners only shall be In- 
sertéa, with or without the addition of the words 'and company,' or any other 
gênerai term; and if the name of any spécial partner shall be used in said flrm 
with his consent or prlvity, or if he shall personally malie any contract 
respecting the concerns of the partnership, with any person except the gênerai 
partners, he shall be deemed and treated as a gênerai partner. 

"Sec. 2355. During the continuance of the partnership under the provisions 
of this chapter, no part of the capital stock thereof shall be withdrawn, nor any 
division of interest or profits be made, so as to reduce said capital stock below 
the sum stated in the certiflcate above mentioned; and if, at âny time during 
the continuance, or at the termination of the partnership, the property or as- 
sets shall not be sufflcient to pay the partnership debts, then the spécial part- 
ners shall severally be held responsible for ail sums by them received, with- 
drawn or divlded, with interest th'ereon from the time when they were so 
withdrawn or dlvided respectively." 

"Sec. 2364. A spécial partner raay from time to time examine into the state 
and progress of the partnership concerns, and may advise as to their manage- 
ment; he may also loan money to, and advance and pay money for the partner- 
ship, and may take and hold the notes, drafts, acceptances, and bonds of or 
belonging to the partnership, as securlty for the re-payment of such moneys 
and interest, and may use and lend his name and crédit as security for the 
partnership, in any business thereof, and shall hâve the same rights and remé- 
dies in thèse respects as any other créditer might hâve." 

It appears by the évidence that Henry S. Eobinson and Richard G. EUiott, 
as gênerai partners, and Andrew W. Comstock, as spécial partner, entered 
into a partnership agreement; that the certiflcate was duly signed and ac- 
knowledged, stating the facts required in section 2344, and, among them, that 
Andrew W. Comstock, as spécial partner, had contributed $50,000 to the eom- 
mon stock. Henry S. Roblnson, 'one of the gênerai partners, in accordanee 
with section 2348, made an affidavit on the Ist of May in which he stated "that 
the amount stated in said certiflcate to bave been contributed to said limited 
partnership by said Andrew W. Comstock bas been actually contributed by 
said Andrew W. Comstock in good faith to said limited partnership, in cash, 
and bas been received by said limited partnership, and applied to the assets 
thereof." The certiflcate and affidavit were flled on the 2<1 of May. The plain- 
tiffs contended that Comstock was liable as a gênerai partner, for two reasons: 
(1) Because the statement in the affidavit was false, in that at the time 
of filing the certificate the amount in cash specified in the certiflcate to hâve 
been contributed by Comstock, the spécial partner, to the common stock, had 
not been actually and in good faith contributed and applied to the same. (2) 
Because Comstock, the spécial partner, had personally made contracts for the 
flrm, and thus rendered himself generally liable as partner, under the statute. 
At the close of the évidence the court submitted both issues to the jury, but 
before a verdict was returned the trial judge withdrew the flrst issue from their 
considération, instructing them that there was no évidence that the amount 
of $50,000 was not contributed in good faith in cash by Comstock as early as 
May 2d, as certlfled in the affidavit. TJpon the second issue the jury found for 
the défendant. 

Harrison Gier and F. W. WTiiting, for plaintiffs. 
Michael Brennan and Henry A. ïïaigh, for défendants. 

Before TAPT and LURTON, Circuit Judges, and THOMPSON, Dis- 
trict Judge. 

TAFT, Circuit Judge. The main controversy in this court is 
whether there was any évidence which should hâve been submitted 
to the jury tending to show that Comstock did not, as certifled in 
the affidavit of Robinson, actually in good faith contribute in cash 
the 150,000 to the stock of the company on the 2d day of May, 1893. 
The affidavit was dated the Ist of May, but it seems to be conceded 
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bj; th.e counsel for plaintifliiittecror that, if the money was contributed 
before the affldavit was-:âled, this is a Silfflcient complianee with 
the statute. The concessiofa îg jlustifléd by the décision of the court 
of appeals of New Ybi^k in White v. Eiséman, 134 ïj. Y. 101, 31 N. 
E. 276. 8ee, also, Eopes.v. Colgate» 17 Âbb. N. G. 136. The plaintiffs 
prodnced the books of the partnerShipj wMeh show that on May Ist 
Oomstock was crèditedby capital stoc^ wîth the payment of $30,000, 
on May 24th with thé p^iàièkjtioîf 10,155, and on June 3d'with $9,845, 
making a total of $,pO,Ow* OnAugust Ist he is credited by interest 
with |657, and wâs paid that amount. The interest thus credited 
and paid to hira js at the raté'of 6 per cent, on |30,000 from May 3, 
1^93, bli 110,155 from May 4, 1893, and on $9,845 from June 3, 1893, 
alldown to August Ist This évidence taken from the books was 
objected to on behalf of défendant Comstock. He testified that he 
had never seen the entries in which the crédits for his spécial capital 
were entérted before Coniing intô the court room, aiid that he did not 
begin to lopk into the books until two years after the iirm was or- 
ganized. ,. By section 2364 a spécial partner is given the power "from 
time to time to examiné into the staté.and progtess of the partner ship 
conoerns, and may advise as to their management." It seems to us 
that éntries in the partnership books which are open to his inspection, 
and wltïi respect to which hé .way advise, are at leàst prima facie évi- 
dence against him of transactions of the firm. It hasibeen so held 
under a similar statute in New York. 'Bank t. Hnber, 75 Hun, 80, 
26 N. Y. Supp. 961 j Kohler v. Lindenmeyr, 129 N. Y. 498, 29 N. E. 
957 ; Hotopp v. Huber (Sup.) 41 N. Y. Supp. 991. 

Elliott, one of the partners, testified that Comstock contributed |50,- 
000 in checks, $30,000 of which were deposited to the crédit of the flrm, 
and paid on the 2d day Of May. ' Two of the checks were not deposited 
or collected on the 2d of May. A check for $10,155 was collécted on 
the 24th of Mîay, and the i;emaining check, for $9,845, was deposited 
and collected on the 3d of, June. Elliott testified there was no agree- 
ment, so far as he knéw, that theSé checks were to bé held, but that 
they did not deposit thçm because they did not neéd the money. 
Robinsoiji testified that everything was contributed, in what he con- 
sidered cash: items, on the Ist day of May. He said there was no due- 
bill of Comstock, but he had an indeflnite impression that in the pay- 
ments there was a note of Earrand, Williams & Clark for $10,155. 
Elliott and Eobinson were called by the plaintiffs. It further ap- 
peared that a note of Parrand, Williams & Clark for $10,155, due to 
Comstock, was paid on May 24th at the Commercial National Bank, 
where it had been deposited by Comstock for collection, and that the 
note had been sold by the Commercial Bank to the Alpena Banking 
Company, Comstock's bank, and that when the note fell due the as- 
sistant cashier of the Commercial National Bank paid Comstock by 
giving his check for that amount to H. S. Eobinson & Co. Comstock 
testified in his own behalf. His statement was that he gave $50,000 
in checks, $30,000 of which were collected on thç 2d of May. He 
testified, that he had a, note of Parrand, Williams & Clark for $10,155, 
which he, brought down with him from Alpena, where he lived, intend- 
ing to put it in as part of his contribution, togethér: with a certifled 
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check on the Alpena Banking Company, of which. he was président 
and part ôWner, for |9,845; that when he examined the aflQdavit, and 
found the statement therein that the contribution had been made in 
cash, he did not use the note, but another check on the Alpena Bank- 
ing Company for $10,155, and certifled it as président of that bank- 
ing company. He testifled that there was no agreement by which 
his certifled checks aggregating f 20,000 should be held, but that when 
he found, on the 24th of May, that his chëck for $10,155 had not been 
deposited and collected, he concluded that it would save trouble to 
take up his check, and use. the money collected on the Farrand note 
for that purpose. This he did. He says he objected seriously to the 
failure to crédit him with interest on $50,000 from May Ist, when he 
delivered ail the checks, that he called the attention of Kobinson to 
the injustice, and that the failure to rectify the error was due to the 
flnancial difflcultie^ of the firm which sô soon followed. It appears 
clearly, without contradiction, that the checks were good upon the 
day upbn which they were delivered to H. S. Robinson, and would 
hâve been paid, had they been presented, on that day. The question 
is whether the circumStances that they were not presented until the 
24th of May and the 3d of June, that the pajTnent of the 24th of May 
was madè at the time when the Farrand, Williams & Clark note was 
paid, and that interest was not charged in favôr of Comstock on the 
books of the company on the $20,000 until the 24th of May and the 3d 
of June, do not tend to justify an inferencé of fact contrary to the 
positive statement of Robinson, EUiott, and Comstock, that there was 
no agreement to hold the checks until the 24th of May and 3d of Junè. 
If there had beén such an agreement to hold the checks, their use by 
Robinson would clearly not hâve been an actual contribution in good 
faith in cash as of May 2d. In the absence of such agreement, Com- 
stock was entitled to interest on $50^000 from May Ist, because he 
could not be charged with thè delay in collection, as betweeh the 
partners. The question is a close one, but we think that in view bf 
the positive statement of Robinson ahd Elliott, called by the plaintiff, 
and of Comstock, called in his own interest, that no such agreement 
existed, in view of the uncontradicted explanation by Comstock as 
to thè inode in which the entries happened to be made, in view of the 
uncontradicted statements by Elliott that the checks were deposited 
when they were needed, the inferences to be drawn from the book 
entries and the charge of interest create only a scintilla of évidence 
supporting the view that there was any agreement between the part 
ners as to the withholding ôf the check. The évidence relied on by 
the plaintifEs amounts, when carefully and calmly considered, tô noth- 
ing more than a suspicion that there may hâve been some agreement 
between the partners. We do not think it was enough to require the 
court below to submit the issue raised on the pleadings on this point 
to the jury. 

It is objected that Comstock's checks for $20,000 were not an 
actual contribution in cash to the assets of the firm, even if there waa 
no agreement by the gênerai partners to withhold présentation, and 
even if they were good when delivered to the gênerai partners. The 
early décisions construing limited partnership statutes were very 
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strict, and a literal compliance with the statute was enforced. In 
sçîoe States, notably in Massaçh^isetts, this construction of such a 
làw is still maintained. Haggerry t. Foster, 103 Mass. 17. In oth- 
ers a more reasonable view lias been taken of late, and ail that is 
required is a substantial compliance with the provisions of the stat- 
lite, in good faith. Manhattan Co. v. Laimbeer, 108 N. Y. 381, 15 
% E. 712; j^hite v. Eiseman, 134 N. Y. 301, 31 N. E.: 276. This is 
the mie of construction adopted by the suprême court of Michigan in 
enforcing the statute. Hogan v. Hadzsits, 113 Mich. 282, 71 ÎT. W. 
1092. 

Comstock's checks were certifled, and it, is expressly held by the 
court of appeals of New York that such instruments are équivalent to 
cash. White v. Eiseman, 134 N. Y. 301, 31 N. E. 276. But it is 
said that as the certiflcate was by Comstock, the président of the 
Alpena Banking Cîompany, of his own check, the check was not certi- 
fled in such a way as to bind the company. We shall not enter u.pon 
a discussion of this objection, because we are of opinion that a check, 
though uncertifled, if good when delivered and paid when presented, 
is a contribution, in cash in good faith, although it may not be pre- 
sented. until àfter the flling of the certiflcate. If the clieck is good 
the gênerai partners may obtain the money upon it at any time. If 
the drawer is dishonest, and subsequently reduces his bank balance 
so that the check is dishonored, this is conclusive évidence that the 
delivery of the check was not payment in cash in good faith, and the 
pénal liabilïty of the spécial partner accrues. The payment of checks 
as cash is in accordance with a weU-known and reasonable usage of 
merchants, and we can see no reason why the statutes concerning 
limited partnerships should not be construed in the light of that 
usage. In the case of In re Palliser, 136 U. S. 263, 10 Sup. Ct. 1035, 
Mr. Justice Grray, spealiing for the suprême court, deflnes the word 
"cash," used in a criminal statute, as f oUows : 

"The Word 'cash,' In this statute, as in common speech, means ready money, 
or money in hand, elther in current coin or other légal tender, or in bank bills, 
«ir checks paid and receivéd as money, and does not Include promises to pay 
money in tiie future." 

This, it seems to us, is a sufilcient support for our conclusion. 
Doubtless the weight of authority in the construction of limited part- 
nership statutes is to the contrary; but, as already said, the trend of 
modem cases is towards a more libéral and sensible view of such 
statutory requirements. Their purpose is to secure the actnal pay- 
ment of the money into the capital of the flrm, and, failing that, to 
hold the ^ecial partner to a gênerai liability. It seems to us that our 
construction of the statute secures this end, and it does not entrap 
the honest and unwary into unexpected liabilities, by enforcing a 
stricter rule as to what are cash payments than obtains in the com- 
mercial community. There is nothing in the décisions of the su- 
prême court of Michigan upon this statute which prevents our giving 
such a construction to it as we think its language and its policy re- 
quire. Eothchild v. Hoge, 43 Fed. 97. îhe judgment of the circuit 
court is aiBrmed. 
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WILSON V. COOPER et al 

(Circuit Court, D. Nebraska. June 19, 1899.) 

1. CoNTBACTS— Construction. 

When a written contract Is entirely prepared by one of the parties, and 
accepted as thus prepared by tlie other, any doubt as to tbe meanlng of 
provisions therein Is to be resolved against the party preparing it. 

8. Same— Contract for Buiidiko of Ice Plant— Wabranty of Capacity. 

Plaintiff contracted to build for défendant an Ice-malîlng plant in Lin- 
coln, Neb., the contract containing the foUowing provision: "We guaran- 
ty the consumption of coal not to exceed [four and a half] tons of good 
steam coal, when the machine and plant are properly operated, to produce 
the équivalent of [thirty] tons of ice manufactured every twenty-four 
hours of continuous opération, provided that the steam boilers evaporate 
elght pounds of water for everj' pound of coal burned." This warranty 
was on a printed form used by plaintiff generally, with blanks left for the 
portions in brackets, which were filled in writing. Beld, that such blanks 
must be presumed to hâve been filled vrith référence to the plant c^a- 
templated by that partieular contract and the kind of coal commonly used 
In Lincoln for steam purposes, and there considered good steam coal; 
and, as the contract required plaintiff to furnish the boilers, smokestack, 
and other appurtenances on whleh the amount of evaporation depended, 
the provision was a warranty that the plant, as constructed, with the coal 
80 contemplated, would produce 30 tons of ice In each 24 hours of con- 
tinuous opération, with a consumption of only 4% tons of coal. To glve 
(uU efifect to the concluding proviso of the warranty would enable the 
plaintiff to render it nugatory in every case by so construeting the plant 
that the required evaporation could not be obtained. 

This was an action on notes given in payment for the construction 
«f an ice plant. The défense was a breach of waiiantj as to the 
capacity of the plant. 

Lambertson & Hall, for complainant. 
Charles O. Whedon, for défendants. 

SHIRAS, District Judge. From the évidence In this case, \t ap- 
pears: That the Arctic Machine Manufacturing Company, a corpora- 
tion created under the laws of the state of Ohio, with its principal 
place of business at the city of Cleveland, was engaged, in the year 
1896, in the manufacture and érection of an apparatus or plant for 
the making of ice, under certain letters patent owned by the Com- 
pany. That in the early part of that year it entered into negotiations 
with P. H. Cîooper, the défendant, for the furnishing and érection 
at Lincoln, Neb., of one of its plants. That in the conduct of thèse 
negotiations the Arctic Company was represented by one William 
Hargrearer, and the présent complainant, Frank Wilson, who was then 
the secretary of the company. That thèse negotiations were wholly 
conducted and concluded at Lincoln, Neb., at which place the com- 
pany's représentatives, Hargreaver and Wilson, had spent some time 
pending the negotiations, and had, by personal observation, famil- 
iarized themselves with the snrroundings, so that they had full oppor- 
tunity to know the circumstances under which the plant they were 
proposing to furnish would be operated. That under date of April 
23, 1896, the Arctic Company submitted to the défendant P. H. Cooper 
a proposition headed as folio ws: "We hereby propose to furnish yon 
95 F.— 40 
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a thirty-tons (30-tons) ice-making plant, in acçordance with the fol- 
lowing spécification, tô' cbnsist'of,* etc. Thé spécification includes 
steam cylinder, pumps^ifly wheds, ammonia condenser, distilled-water 
apparatus, and the necessary connections, steam. boilers, describing 
the- size tbereof , smokestack, and othi^r like matters, ^nd, aftèr a full 
description of the article to be furnisked, the spécification continues : 

"We will construct thé sàid thirty-ton I6e-maktag plant, In ail o£ its parts, 
in a ithorough and workmanljke manner, using none but the :best materials, 
and, under the stipulateâ conditions, Will-guaranty that sald plant wUl perform 
the work herein specified, and, if tlie; machine and plant are properly handled, 
wlU guaranty that the eompressor wlll not deteriorate in efflcieney; and we 
will warrant and malntain the englue, compresser, piping, and tank in good 
working order, from one year from the date of their completion, and will re- 
place any part of said machine or plant which may prove détective, either in 
material- or workmanshlp, during the time of the guaranty, the usual wear 
and tear àrid damage caused by your négligence or carelessriéss, or that of your 
agents Ot workmen, excepted. ' 

"Coal consumption: We guaranty the consumption of Coal not to exceed 
4% tons of good steam coal, when the machine and plant are properly operated, 
to produce the équivalent of 30 tons of ice manufactured ■ every twenty-four 
hours of continuons opération: provided, that the steam boilers evaporate eight 
pounds of water for every pound of coal burned." 

On the same day, to wit, April 23, 1896, the parties named signed 
a contract in writing, wherein it was agreed: 

"That Sâid party of the iirst part hereby agrées to construct and dellver to 
the said' party of the second part the, hereinbefore speciflêd thirty-tons ice- 
making apparatus, made under le'tters patent owned or controlled by the Arctic 
Machii}e Mapufacturing Company, and in acçordance with tbeannexed speci- 
flcatiôn,' for the sum of $24,780, to be paid by the party of fljé second part to 
the party of the first part, as foUows." ' " ,' ' 

Acting under this contract, of which the speci^ct^tibn formed part, 
the Arctic Company undertook thé 'çrëetiori of the plant at Linc(jln, 
Neb., and on the 19th day of Âtiigiist, 1896, tte^ défendant Coôper 
executed his sçveral promissory noteg for the, puçchase price, from 
Whicïï the'èum of 11^500 wàs dèdtictêd as coihijeiiptioh for delay in 
completion of thé contract on part 6ï the ArctiÇ' Gpihpany, and the 
notes then ' executed wèrè secured by inbftgagë oii' thé tealty upon 
which tïié ice plâht bad beéilerected, tbe mortgage béing duly signed 
by P. H, Côbper and Sarah Cooper, liis wife. Of the notes tbus secured, 
thére remâîn ùnpaid threé in number, each for tïie suM of $5,926.66; 
one béîhg payable October 1, 1897j, oiié on Octbber i, 1898, and ohe 
on Octoberi, 1899. It ftirthér appéàrs thàt iii Hoverriber, 1896, thé 
Arctic Çdiiipàïïj^ becomirig insolvent, the presei'f cômplainaùt, Frank 
Wilsoû, was appointed recéiver of thé Company by the court Of com- 
môh pléâs of CUyabbgà county, Ohib, and in that éàpacity he bas 
brought thié suit to foréclose the mortgage executed by Cooper and 
wife, as abovb stàtéd- , 

To thië suit twb défenses are' ititerposed by the défendants; the 
flrst being.that the notes coming due October 1, î§98 and 1899, 
hâve eàchtieen altered ih a material particular sihce tbey were signed, 
by -ïyritiûg iti on the faée therepï tbé wordb "payable annually," thùs 
inàking the interest payable eacb year instead of at tbe maturity of 
the note, it being averred that this altération was made by the Arctio 
Company without the consent of thé défendant P. H. CoOpér, and thàt 
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thèse notes are thus rendered void and nonenforceable. It is Shown 
in the évidence that under date of November 23, 1896, the treasurer 
of the Arctic Company, Martyn Bounell, in a postscript to a letter àd- 
dressed to P. H. Cooper, stated : 

"By an oversiglit, tlie three notes falling due In '97, '98, and '99, given us at 
the time settlement was made for the plant, do not state that the interest on 
same is payable annually, as iirovldied In the contract. We will ask that you 
authorize us to insert thèse words on the face of the notes, yiz. 'interest paya- 
ble annually.' " 

It does not appear that Cooper ever answered this letter. Tîie 
oiBcers of the Arctic Company testify tliat the notes are now just as 
they were when signed by Cooper, and that no altération has been 
made therein. Cooper testiâes that, when he signed the notes, the 
words "payable annually" were not included therein, and the clerk 
who drew up the notes and mortgage testifles that thèse words are not 
in his handwriting. Bounell, who wrote the letter already referred 
to, testifles that he must hâve been misled by the fact that the note 
coming due October 1, 1897, did not contain the words "payable an- 
nually," and hence assumed that the others were vvorded in like man- 
ner. The clerk (William Schulte) who drew up the notes testifles 
that he wrote the word "Date" in each note, but does not think the 
words following, "payable annually," are in his handwriting; bat a 
careful inspection of thèse words, and eomparison of the notes with 
the others executed ât the same time, satisfies me that the words 
"payable annually" were written by the same hand and at the same 
time that the word "Date," preceding them, was written, and, as it is 
not questioned that this word was written by the clerk before the 
notes were signed, it follows that this défense of altération of the 
notes is not made out. 

The remaining défense is that the plant furnished by the Arctic 
Company did not comply with the guaranty contained in the contract 
of the parties, in that it requires much more than 4J tons of coal to 
produce 30 tons of ice for each 24 hours of continuons opération, and 
thus the question arises as to the construction to be placed on the con- 
tract of the parties in this regard. On part of the complainant it is 
claimed that the Arctic Company only guarantied that the machine 
would produce 30 tons of ice in 24 hours, with an expenditure of 4^ 
tons of coal, in case the boilers would evaporate eight pounds of 
water for every pound of coal burned, but that there was no obligation 
on the Company to furnish boilers which would evaporate eight pounds 
of water for every pound of such coal as was in common use at Lin- 
coln; that the size and style of boiler to be furnished was expressly 
named in the speciflcation attached to the contract, and hence no im- 
plied warranty can be imposed upon the company with regard to the 
evaporating powers of the boilers. Thus, in the brief flled by counsel 
for complainant, it is said: "What did the parties hâve in mind when 
they signed and delivered the Cooper contract? As above stated, 
the fact that this contract was on a printed form, for use generally, 
may be regarded as évidence conclusivè that, so far as the Arctic Com- 
pany was concerned, it did not contract with référence to steam coal 
in gênerai use in Lincoln, Neb. It would be very unreasonable to 
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hold that the Arctic Company intended by this prînted clause, with 
référence to coal consumption, to contract one thing at Lincoln, Neb., 
where one grade of coal is used, finother thing at Pittsburg, Pa., wliere 
another grade of coal is used, and a third thing at Cuba, wliere another 
grade is used,- The latter part of the coal-consumption guaranty 
clause makes.what précèdes it entirely clear. The steam coal, under 
which and coliditional on which. the Arctic Company had made this 
guaranty, must be such that the steam boilers will évapora te eight 
pounds of water to each pound of coal. With that clause in, this 
same form of contract can be used in any place; and the local party, 
Mr; Cooper, in Lincoln, Neb., John Smith, in Pittsburg, or some other 
man in Cuba, knowing the evaporating power of the coal he proposes 
to use, can cotnpute the number of tons he will require." 

The évidence clearly shows it to be the fact, as it is stated to be by 
counsel for complainant, that the contract for the érection of the ice 
plant was wholly prepared by the company, being in printed form, 
with certain blanks left therein, which were fllled up in writing by the 
agents of the eompany. It is therefore a case for the application of 
the gênerai nlle that, where one party prépares the contract and the 
other accepta it as thus prepared, if there is doubt as to the construc- 
tion of any of the clauses therein contained, the interprétation must 
be against the party who prepared the contract. Noonan v. Bradley, 
9 Wall. 394; Thompson v. Insurance Co., 136 U. S. 287, 10 Sup. Ct. 
ïî)19; Impérial Fire Ins. Co. v. Coos Co., 151 U. S. 452, 14 Sup. a. 
379; Insurance Co. v. Smith, 31 C. C. A. 575, 88 Fed. 440. 

Furthermore,itisthe settled rule that the true meaning of a contract 
is to be obtained f rom a considération of its entire provisions, and that 
a literal construction of a spécial clause will not be adopted, if such 
interprétation would resuit in making the contract meaningless in 
any material part, or would be manifëstly opposed to the gênerai 
purpose of the contract, considered as a whole. The fact so confldently 
relied on by counsel for complainant as a support to their view of the 
contract, that it was a gênerai printed form, gotten up by the company 
for use in many widely-distant loealities, seems to me to demand just 
the opposite conclusion tb that advanced by counsel. The Arctic 
Company wâs engaged in manufacturing and erecting ice plants in 
many sections of the country. The company, of course, knew that in 
thèse différent loealities, of necessity, the coal used would vary greatly 
in heat-producing or evaporating power. In the use of a machine of 
this character,,the amount of water that can be évaporated, under 
proper management, dépends, not alone on the quality of the coal used, 
but also on the character of the boilers furnished, the draft created by 
the smokestack,: and other like considérations; and therefore, when 
the company made its proposition to erect and put in successful 
opération at Lincoln, Neb., an ice plant capable of producing certain 
named résulta, the conapany must hâve known, and unquestionably 
did know,i that the evaporating power of the plant would dépend on 
the steam;prodncing capacity of the boilers which it prbposed to fur- 
nish. As counsel admit in their argument, the company knew that 
the coal in common use in différent loealities varies greatly in its 
beat and conséquent steam producing qualities, and it also knew that 
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boilers likewise vary in the same particulars, the variation being due 
to différence in size, in style, in tlie power of draft caused by tlie 
smokestack, and other like matters. Is it not clear, therefore, that 
when the company submitted its proposai to the défendant Oooper, to 
erect for him, at Lincoln, a 30-ton ice plant, with a guaranty that the 
plant would perform the work specified, it must be held that the com- 
pany had ascertained ail the conditions necessary to be taken into con- 
sidération in determining the Working capacity of ail the several parts 
of the plant which it was proposing to furnish? Is it not clear beyond 
question that the company sought to induce the défendant Cooper to 
enter into a con tract for an ice plant to be erected by the company, by 
representing that it would erect at Lincoln an ice-making machine 
which would, under the conditions existing at Lincoln, Neb., produce 
30 tons of ice for every 24 hours of continuons opération, with an 
expenditure of 4^ tons of good steam coal? To accomplish the resuit 
of producing 30 tons of ice, it is essential that the boilers shall evapo- 
rate a known quantity of water in the 24 hours, and the accomplish- 
ment of this resuit demands that the relation between the numbers, 
size, and style of boilers, with the draft and other matters affecting 
the steam-producing power thereof, and the fuel used therewith, shall 
be properly adjusted. The question of the quantity of coal needed to 
operate the plant was vital in determining the value of the plant, and 
the company clearly recognized its importance, in that it inserted in 
the printed form of spécification used by it a guaranty in the follow- 
ing form. 

"Coal Consumption: We guaranty the consumption of coal not to exceed 
tons of good steam coal, when the machine and plant are properly oper- 



ated, to produce the équivalent of tons of ice manufactured every twenty- 

four hours of çontinuous opération, provided that the steam boilers evaporate 
eight pounds of water for every pound of coal burnedi" 

It will be notieed that in the printed form there is a blank left for 
the number of tons of coal, which is evidently intended to be flUed as 
the circumstances of each case may require. When the company sub- 
mitted its proposition to Mr. Cooper, it filled this blank by writing in 
the words "four and a half," and thus it fuUy justifled Mr. Cooper in 
assuming that the proposition was, in effect, that the plant would 
produce, if properly managed, 30 tons of ice for every 24 hours' con- 
tinuons service, at an expenditure of 4^ tons of good steam coal. 
The plant proposed to be furnished included the boilers, smokestack, 
and other appurtenances. It was not expected that Cooper was to 
furnish the boilers, and it must be held, therefore, that the company 
assumed the duty of furnishing boilers of the proper capacity to mee't 
the other requirements of the contract. It is true that this construc- 
tion of the clause practically treats the concluding words as surplus- 
age, but, if the construction urged by complainant is given thereto, it 
would nuUify the entire clause ; because, if there is no obligation rest- 
ing on the company to furnish boilers which would enable the plant 
to produce the 30 tons of ice daily with an expenditure of 4^ tons of 
good steam coal, then the company could always évade liabillty by so 
constructing the plant that the boilers would not evaporate 8 pounds 
of water for every pound of coal burned; and the claim of complainant 
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is iîia^t thè rgnaranty with respeèt to the' quantity of coar to be cbn- 
sumed 18 coûditional upott thei evaporatiiig'po-wer 6f tihe boilers, and 
becoimes biKdlïig orily when M appears that tbe boilers will in fact 
evaporate 8 poùnds of watér for a pound of coàl burned. The con- 
tract, howèverj places the daty of f urnishing ^ the boilers upon the 
conipany, and nbt upon Oooiter, and, if tbe entité plant will not meet 
the reqnirenïètits of the contract because of the insufflcient evaporat- 
ing power of the boilers, the responsibility therefor is upon the Com- 
pany, and nbt upon Cooper. 

But it îs fuiJther clainied oïi behalf of complainant that it cannot be 
saîd that the guàranty with res|)ect to the quantity of coal needed to 
pPOduce the 30 tons of ice daily haâ been brbken, simply! because it re- 
quires morë than 4^ tons of such coal as Gooper usés in connection 
therewithto produce the 30 tons; it being urged in argument that, 
if coal of thesteam-producing quality possessed by Pittsburg or Cum- 
berland coàl were used, the plant would produce the 30 tons of ice 
with an eXpenditure of not tO exceed 4^ tons, the amount named in 
the contracta The difQculty with this contention is that, in making 
the proposition to Cooper to fui'ïiish the ice plant, thè company did not 
state thàt thè'ptdposition wàs based upon the use of coal from a given 
loéality, such as KttsbUPg or (jumberland. It must be borne in mind 
that the propidsition came wholly from thé company. If the purpose 
was to foilnd thé proposition on the use of coal from a known locality, 
cePtainlyit .Would hâve been nakned in the proposition,' and the faict 
that the spécification and contract are silent on this matter cleârly 
shows that the company did not intend to make it a condition of the 
contract that the coal used should be what is known as Ohio or Pitts- 
burg or Oumbérland cbal. TVhen the proposition was made to Cooper, 
the company certainly knéW tjie kinds of coal that were in common 
use at Lincoln, Neb., for steam-producing purposes, and the fair and 
reasonablé construction of the contract in this particular is that it 
was the undeïstanding that the coal ùsed would be that which was in 
coiùmon use at the locality where the company proposed to erect and 
put into âuccessful opération the iee-making plant. 

In the brief filed by couîisèl for the complainant, it is said : "When 
we made this guaranty it' was immaterial to us what kind of coal 
Gooper usedj because the amount of coal that it would take to make 
3b tons Of ice depended entirely Upon the evaporative power of the coal 
used, and, if he used a coal that would not evaporate 8 to 1, then there 
was no guaranty on dur part that 4| tons of coal woUld make 30 tons 
of ice." If this was the propésition which the company intended to 
make, it was certainly very unfortunate in the langUage used in the 
spécification submitted to Cooper and upon which the contract is 
based. There îs not a word said therein about the evaporative power 
àt the coal tô be used. TJndoubtedly, it was understood that Cooper 
was to furnish the coal, and, tf it had been the intent to require the 
use of cbal from a' given locality, the contract would hâve named the 
locality, or, if it had been the intent to require the use bf a coal having 
a greâter steam-producing power than that in common use at Lincoln, 
apt words to show such purpose would hâve been used in the contract, 
and theproviso would hâve read in some such form as foUows: "Pro- 
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vided^ that the coal used is équivalent in steam-producing quality to 
Pittsburg or to Oumberland Coal;" or it would hâve read: "Provided, 
that tlie coal nsed vi^ill evaporate eight pounds of water for every 
pound of coal burned." Instead of a provîso in some such form as the 
above, the one contained in the contract reads: "Provided, that the 
steam boiler evaporate eight pounds of water for every pound of coal 
burned." The ârst part of the clause déflnes the charaeter of the coal 
to be used, to wit, "Good steam coal," and, reading this clause in con- 
nection with the entire contract, it must be held to mean that the 
duty was imposed upon Cooper to furnish and use in running the plant 
"good steam coal," and, this being doue, then the company guarantied 
that, with proper management, the plant furnished, including the 
boiler, would produce 30 tons of ice every 24 hours of continuous run- 
ning, and would consume in so doing 4| tons of coal. 

But it is further argued on behalf of complainant that the coal used 
by Cooper was what is known as "lowa Coal"; that this coal is far 
inferior in steam-producing quality to other coals, such as Hlinois, 
Indiana, Ohio, Pennsylvanie, and Maryland coal; and therefore it is 
not a good "steam coal," within the meaning of those words as used 
in the contract. But, as already said, the court cannot arbitrarily 
sélect out coal from any one or more of thèse localities, as the stand- 
ard of a good steam coal, and assume that it was coal of that locality 
or of that quality that the company intended should be made use of in 
operating the plant. The évidence does not show that the words, 
"Good steam coal," hâve acquired a fixed or deflnite meaning in the 
trade, any further than that they may be used in distinction from the 
terms "mine run" or "slack." The évidence shows that, in miners' 
phraseology, the words "mine run" mean the coal just as it is pro- 
duced from the mines, no séparation having been made of the large 
lumps from the smaller lumps and particles, and "slack" means the 
screenings left after the lumps are removed, whereas "steam coal" in- 
cludes coal fréed from slack, and also from the larger lumps, or blc;>cks; 
and, in view of the évidence in this case, no further force can be given 
to thèse words than that it was the intention of the company to 
require the use of a grade of côal better than slack or mère screenings. 

The évidence shows that the plant as furnished, if operated with 
good steam coal of the quality furnished by theniines in, lowa, Mis- 
souri, Kansas, or Nebraska, would not produce 30 tons of ice per day, 
if only.4^' tons of coal per day were consumed;' and the évidence fur- 
ther shows, that when this contract was entered into, the coal in çom- 
mon use at Linôoln, Neb., for steam-producing purposes, was the 
product of tte mines in the named states, probably the greater part 
being lowa coal. Construing the contract in the light of its surround- 
ings, it must bé held that the Arctic Company required of Cooper 
that, in the use of the ice plant to be furnished, he would use good 
steam coal (not slack or screenings) of the quality then in commoa 
use at Lincoln, Neb., for steam-producing purposes, and, based upon 
that requirepaent, it- contracted to furnish an ice plant according to 
the : spécification submitted, and guarantied that, î when erected, it 
would, if prçperly managed, produce 30 tons of ice per day, with a con- 
sumption of 4J tons of coal pçr day. If this is the proper construction 
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of the contracta it follows that the guaranty therein contained bas not 
been performed or kept good; for the évidence clearly shows that the 
plant erected by the company will not produce 30 tons o£ ice per day 
with a coal cônsumption of 4^ tons of good steam eoal of the grade in 
gênerai use at Lincoln. 

The only relief asked in the answer is that the court will ascectain 
the amount of damages to which the défendant Gooper may be entitled 
by reason of the breach of the guaranty, and to set oit the same against 
any amount found due the complainant. There is no évidence intro- 
duced on which the court can base a flnding as to the différence in 
value, if any, of the plant as a whole, as it was furnished, and its 
value had it met the requirements of the guaranty, and, under the évi- 
dence, the court is limited to the damages proved to hâve accrued, up 
to the présent time, to the défendant Cooper, by reason of the greater 
cônsumption of coal necessary to produce 30 tons of ice duriug each 
24 hours of continuons f unning. Giving considération to ail the f acts 
bearing upon this point, an allowance of |2,500 is probably a fair esti- 
mate of the increased cônsumption of coal due to the failure of the 
plant to meet the requirements of the guaranty, and this sum, with 
interest at 6 per cent, from July 1, 1897, will therefore be allowed the 
défendant, by way of set-ofE, against the sum due on the two notes 
which hâve alreàdy matured. The clerk will compute the amount due 
upon the notes declared on, deducting therefrom the damages allowed, 
and a decree of foreclosure will be entered as prayed for, each party 
to pay Ms own costs. 



In re OEENSHAW. 
(District Court, S. D. Alabama. July 5, 1899.) 

1. Bankhuptct— Opposition to DrscHABQE— False Oath. 

Where the bankrupt, more than four months before the commencement 
of the proceedlngs, had transferred a stock of goods to hls wife, and his 
schedule In bankruptcy stated that he had no assets of any kind, i«W, that 
Buch transfer, althongh it may hâve been void as to creditors, was valid as 
to the bankrupt, and, therefore, in the a,bsence of évidence of intentional 
wrong on tiis part, his oath to the schedule was not such a fals« oath as 
•wonld forfeit his right to a discharge. 

2. Same— ScHEDULB of Debts. 

The bankrupt's omission of a debt from his schedule of creditors will not 
imake his oath to such schedule a false oath, such as to be ground for re- 
fusing his discharge, if the omission was caiised by mère mistake or inad- 
yertence, or unless it is shown to hâve been willf ul and intention? l. 

Iiî Bankruptcy, On application of the bankrupt for disd ârge. 
Prince & Prince and J. W. McÀlpine, for opposing creditors. 

TOULMIN, District Judge. In this case spécifications are filed 
by several creditors objecting to the discharge of the bankrupt. The 
spécifications are, in substance— First, that the bankrupt willfully 
made a false oath relating to said proceeding in bankruptcy when 
he stated on oath that he had no assets of any kind, — ^the falsity 
of the oath being in that he had a stock of goods which was his 
property, and which should hâve been scheduled by him as an as- 
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set, which stock of goods he theretofore attempted to transfer to 
his wif e ; and, second, that in his schedule of creditors the bankrupt 
willfully made a false oath when he scheduled the debt due Finlay, 
Dicks & Co. to be by note of only. $82.34, whereas it should hâve 
been by two notes, — one for |82.14, aud one for |82.58. 

The bankrupt law provides that the application for a discharge, and 
such proofs and pleas as may be made in opposition thereto, shall be 
heard, and the merits of the application investigated, and the appli- 
cant shall be discharged unless he bas (1) committed an offense pun- 
ishable by imprisonment as provided in the law; or (2) with frauda- 
ient intent to conceal his true flnancial condition, and in contempla- 
tion of bankruptcy, destroyed, concealed, or failed to keep books 
of account or records from which his true condition might be ascer- 
tained. And the law provides that a person shall be imprisoned 
upon conviction, among other offenses, of making a false oath or 
account in, or in relation to, any proceeding in bankruptcy. The 
charge hère, as v^'e hâve seen, is that the bankrupt made false 
oaths in rendering his schedules. The évidence shows that the 
transfer by the bankrupt to his wife was made four months and one 
week before the âling of the pétition in bankruptcy, and there is 
no évidence of any spécial concealment about it. While the trans- 
fer may hâve been fraudulent and void in law, and by proper pro- 
ceedings may hâve been se declared, and the property transferred 
secured and subjected by the creditors, or by a trustée for their 
benefit, to the payment of the bankrupt's debts, yet this does not 
constitute his oath to the statement that he had no assets a false 
oath. So far as he was concerned, the transfer to his wife was 
valid and binding, and he could not impeach it. The property was 
hers as respects everybody but creditors. The transfer might be 
shown to be null and void as to creditors, but by the bankrupt law 
it is not declared to be so, inasmuch as it was made more than 
four months before the pétition in bankruptcy was filed. The oath 
must hâve been false in fact. There must hâve been an intentional 
wrohg in making it. It must hâve been willful, and for the pur- 
pose of concealment and to mislead and defraud his creditors. In 
the absence of proof of intentional wrong in making the oath, the 
bankrupt's failing to schedule and deliver up the property for the 
beneât of his creditors will not bar his discharge, even though the 
transfer to his wife may hâve amounted to constructive fraud and 
hâve been void as against creditors. In re Warne, 10 Fed. 377; 
Id., 12 Fed. 431. 

The omission from the schedule of one of the notes due Finlay, 
Dicks & Co. was doubtless an oversight or mistake. From the facts 
and circumstances, I can see no motive for omitting it and no beneflt 
to be derived by the bankrupt from such omission. His oath to the 
schedule with this omission, unless it was willfully made, would not, 
in contemplation of the law, be a false oath. From the évidence and 
ail reasonable presumptions to be drawn therefrom, I must conclude 
that the omission was unintentional. Under the spécifications and 
évidence, I think the bankrupt is entitled to his discharge, and it is 
so ordered. 
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;. In re MERCTIE (two cases). 

(District Court, E. D. Pennsylvania. July 24, 1899.) 
'■'■ Nos. 9é, 91. 

1. Bankrpptct — Petitioning Obkditors— Cbeditor of Paktnership. 

A créditer of a partnërShip Is alsoa créditer of each member of the 
flrm; and is entitled, as sucb, to join in^a pétition in involuntary bank- 
ruptey, brought against one of the partners îndividually. • 

2. Samb-^Pbtiïion — AmbîjdmknT. ;., 

,i , Where, at the hearing on a pétition in involuntary bankruptcy, It is 
provéd that the debtbr, within the statutory time, bas màde an assignraent 
;îor the bènefit of crëmtors, this act of bankruptcy, aithough' uot originally 
alleged in the pétition as ground for an adjudication, ! may be added to the 
petitipn by amendipent. 

In Bankruptcy. Sejparate pétitions in involuntary bankruptcy 
were'flled against Ulyèse^ Mercur and James Watts Mercur, as in- 
dividualâ, and with'oufrerèrence to the fact that théy were also part- 
ner^' uiider the flrïn name of J. W. Mercur & Co. Pétitions having 
been/flled by certain creditors ol tte partnersMp àsking for leave to 
jbîii ïiitliè pétitions against the i'ûdiyidual partners, the casés came 
uçfôr 'hearing on thésé applicatioiis and on tlie question of adjudi- 
cation in bankruptcy. , ! ], '. ' 

, M. ïl^pton Todd, 4!bert E. Petersofl., ^nd Ed.^in H. Hall, for 
petitioning creditors. ,' !; 

John O, Johnson, for. the bankrupts. : , . 

, McPHÈBSON, District Judge, Jn çach of thçise cases only one 
creditqr.petitiojied, the sdlegaition biging. tt fit tlie creditors of the 
baiikrup;t Tftfeçe less than 12 ini number. ;The answer in each case 
denied, tl^e , allégation, av^ring thaj; tjj,e!; numbej* of creditors , ex- 
çeieded ],2, .andi.appending a list, coptJiJping the punies and addresses 
qi: more thap 12 such persons. SJiortly, aftertvard^j the Vulcanite 
Paving Company and the P. H. Fairlamb Company flled separate pé- 
titions, averring th^^t they were creditors of the.flrm of J. W. Mer- 
cur & Co., copsisting of Jmnes ^Y^tts: Mercur and Ulysses Mercur, 
and asking to be permitteditpjoininiftheî, original pétitions. This 
request is resisted )by the bankrupts on the ground that the appli- 
cants are partnership creditors, : and therefore cannot be counted 
among the individual creditors of^ach partner. lam unable to sus- 
taip this objection, The creditors, of a pay tnership are also creditors 
of each individual member, and hâve a right to pétition against him, 
as well as against the flrm. This hasibeen several times decidèd, 
and is supported by principlp no less than by authority, How far the 
partnersbip creditprs may be entitled to share ip the distribution of 
the separate property of each member is a distinct question, which 
cap only be determined hereafter when the assets Corne to be mar- 
shaled. 

That both bankrupts are. insolvent, and that both committéd 
an act of bankruptcy within four months preceding the filing of the 
pétitions, cannot be successfully di^puted. It was proved at the 
hearing that on December 20, 1898, they executed a deed of volun- 
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tary assîgnment for the beneflt of creditors, not odIj as individuals, 
but also as members of the firip of J. W.sMercur & Co. This deed 
bas sincebeenrecorded, and nothing more is necessary to requirÊ 
the court to enter an adjudication. I should enter it witbout fuSj 
ther delay if it were not for the fact that the pétitions do not s<ît 
forth the assignment as a ground for the court's action. This may 
be done by amendaient, however, and permission is now given to 
the petitioners to add such ayerment on or before the Ist day of Au- 
gust, 1899. 

The pétitions of the Paving Company and;of the Fairlamb Company 
are also détective, bçcausethey do not sufflciently describe the respec- 
tive claims so that the court may know that both claims are provable 
against the bankrupts. . This may also be amended on or before the 
date just named. 

If the amendments referred to are made, and the pétitions are thus 
put into proper form, the clerk will enter an adjudication in each case. 



In re FEANKS. 

Ex parte SHARPB. 

(District Court, S. D. Alaliama. July 15, 1899.) 

1. BaNKRDPTCY — ASSBTS OF ESTATE — PrOCEEDS OF AtTACHMENT. 

Where a pétition in bahliruptcy is filed against an insolrent debtor within 
four months after the lev;? of an attachment on liis property, and he is 
adjndged banlsrupt, and tlie, attachment is therelîy : dissolved, but in the 
meaiitime the sheriff, unàer the attachment, has gold the property to a 
bona flde purchaser for value, and collected the prpceeds, such proeeeds 
constitute a part of the èstate In banlîruptcy, ànd must lie recovered by 
the trustée when appolnted. 
3. Samb— ^JtJBrsDicTioN — MoNET IN Siiériff's Hands. 

iA court of banltruptcy has no jurisdiction, on a summary pétition by a 
trustée in banlcruptcy, to order a sheriiï to pay over to such trustée mpney 
remaining in his hands as the proeeeds of a sale on attachment against 
the bankrupt, made prlor to the flling of the pétition in bankruptcy, 
although the attachment, being levied within four months before the insti- 
tution of the bankruptcy proc-eedings, was dissolved by the adjudication 
thereln. The trustée should apply for such an order to the state court 
f rom which the attachment Issued, and, if ref used, his remedy Is to sue 
the sherlfC for money had and received. 

In Pankruptcy. 

T. M. Stevens, for petitioner. 

TOULMIN, District Judge. Under the provisions of the bank- 
ruptcy law, ail levies, attachments, or other liens, obtained through 
légal prbceedings, against a person who is insolvent, at any time 
within four months prior to the filing of a pétition in bankruptcy 
against him, shall be deemed null and void in case he, is adjudged a 
bankrupt, and the property affected by the levy, attachment, or other 
lien, shall be deeujed whoUy discharged and released from the saqie, 
and shall pass to the trustée as a part of the estate of the bankrupt; 
but this provision shall not hâve the effect to destroy or impair the 
litle obtained by such levy, attachment, or other .lien of a bona Me 
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purchaser for value, who shall hâve acquired the same withou^t no- 
tice or réasonable cause for inquiryj Bankruptcy Act 1898, § 67. 
The ; attachaient mentibned in this pîetitibn was levied within four 
months prior to the filing of the petîtioti in bankruptcy, and to the 
time said Franks was adjudged a baakrupt. The levy oï the attach- 
ment, therefore, became null and voidj and the propertj' affected by 
it was whoUy discharged and released, and passed to the trustée, 
the petitioner herein. The property, however, has passed into the 
hands of a third person under a sale by the sheriff, and it may be 
assumed that such petson is a bona flde purchaser for value, and 
that the trustée cannot for that reason recover and reclaim it fvom 
him. But, whether this be so or not; the trustée has au equal rigîit 
to clairn and recover the proceeds of the sale. It appears that such 
proceeds are iu the hands of the sheriff, and came into his hands 
prior to the filing of the pétition in bankruptcy. The title to such 
proceeds passed by opération of law to the trustée as a; part of the 
estate of the bankrupt, and it is his duty to recover the same for 
the benefit of the bankrupt's creditors. 

The question hère is whether this court has jurisdiction in this 
summary proceeding to order and compel the sheriff to pay over 
such proceeds to the trustée. My opinion is it has not. If the prop- 
erty had been in the possession of the bankrupt at the time the 
petitioner was appointed trustée, or at the time of the filing of the 
pétition , in bankruptcy, and the sheriff had , then intérfered and 
taken possession of it, this court would, by an order in the nature 
of a mandatory injunction, compel the restera tion of the property or 
the pl'oceeds of the sale thereof to the trustée. But that is not the 
case. The money camé to the hands of the sheriff prior to the filing 
of the pétition in bankruptcy, and by virtue of his office as sheriff 
of Marengo county, Ala., under légal process which issued out of the 
circuit court in and for said county. He is an oflficer of that court. 
He is not an oflficer of this court. If he were ordered by this court 
to pay over the money to the petitioner, he M'ould doubtless refuse 
to do so, and would answer, as a justification for such refusai, that 
he held the money under légal process f rom the circuit court of 
Marengo county, and awaited its order in the premises. But sup- 
pose he made no such ànswer, but simply ref used to obey the order 
of this court; has this court the authority to proceed against him as 
for a contempt? If not, what remedy may be invoked to compel a 
compliance with the order? If there is légal authority; to make such 
order, there is a way to enforce it provided by the bankrupt law. 
But I do not think there is any légal authority for this court to 
make the order prayed for in a summary proceeding like this. In re 
Abraham (Cir. Ct. App. 5th Cir.) 93 Fed. 767. 

My opinion is that the trustée should pétition the said circuit court 
to order and direct the sheriff to pay over to him the money which 
the sheriff has in his hcnds under the process of that court, which, 
as a matter of law, belongs to the petitioner as trustée of the bank- 
rupt's estate, and I direct the trustée to so pétition said court. I 
doubt not that on its being made to appear to the court that the 
petitioner is the trustée of said estate, which is being adminis- 
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tered in this court, and that said money belonged to thé bank- 
rupt at the time the pétition in banliruptcy was flled (and this, I take 
it, is net disputed), the court will direct the sherifl to pay over the 
money to the trustée as an oiBcer of this court, which order will 
protect the sheriff in the premises. In re Price, 92 Fed. 987. This, 
I présume, the court will do as an act of judicial comity. If I am 
mistaken in this, the course for the trustée to pursue is to bring 
a suit against the sheriff for money had and received. Connor y. 
Long, 104 U. S. 228. I hope this course will not be necessary, as 
it would only incur delay and expense to the détriment of the bank- 
"rupt's creditors. The statement of the facts in the case of In re 
Francis- Valentine Co., 93 Fed. 953, is very meager, and from it I do 
not clearly understand the case there presented to the court. If, 
however, it is considered as like the one now under considération, 
I respectfully diflfer in opinion with the learned judge who decided 
that case. The pétition is denied. 



LEIDIGH CARRIAGE CO. et al. v. STENGEL et al. 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1899.) 

No. 697. 

1. BANKKtrPTCY— Act of 1898— Timb dp Taking Eppbct. 

In the absence of évidence to show at what hour on the Ist day of July, 
1898, the président approved the bankruptcy act, it will be presumed to 
hâve taken eflfect from the flrst moment of that day; and therefore, under 
section 71, provlding that "no pétition for involuntary bankruptcy shall be 
filed within four months of the passage" of the aet, such a pétition, filed 
on the Ist day of November, 1898, is not prématuré. 

2. Samb— Vbbipication dp Pétition— Waivbr op Objections. 

If the respondent^ in a case of Involuntary bankruptcy, pleads to the 
merits, without objectlng to the form of the pétition, he thereby waives any 
defect in the verlflcation of the pétition; such vérification being a matter 
of form, and not afCecting the jurisdlction of the court. 

3. Samb— AcTS DP Bankruptcy— AssiGNMBNT pob Creditors— Solvency no Dé- 

pense. 

Under Bankruptcy Act 1898, § 3, provlding that it shall be an act of 
bankruptcy if a person shall hâve "made a gênerai assignment for the 
benefit of hls creditors," such an assignment will warrant an adjudication 
in bankruptcy without averment or proof that the assigner was insolvent 
at the time of the assignment or of the flling of the pétition. 

4. Samb — Pbtitioning Creditors — Estoppel. 

Where a debtor bas made a gênerai assignment, a créditer who goes 
into the State court having jurisdiction of the estate assigned, for the 
purpose of attacklng certain alleged préférences as fraudulent, does not 
thereby waive bis right to file a pétition in involuntary bankruptcy against 
the assigner, nor preclude himself from attacking the same préférences in 
the proceedings in bankruptcy. 
6. Samb. 

Where a debtor makes a gênerai assignment for the benefit of his cred- 
itors, and a créditer appears in the state court having jurisdiction to 
administer the estate under such assignment, for the purpose of preventing 
a distribution of the estate until proceedings in bankruptcy can be insti- 
tuted, the tIme fixed by the bankruptcy act having not yet arrived, but 
neitber assents te the assignment in advance nor ratifies it af terwards, 
he is not estopped to file a pétition in involuntary bankruptcy against the 
debtor, alleging such assignment as an act of bankruptcy. 
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flk::SAÎ!B'trTlMB ÔF COMMISSION Oï A-P.T-. Or; B*.NKRUPTCT-n'IlE'm0ACTTVB , CON- 
.;■:, BTBUGTION. ;, . ;,: ; . ,.^ ■■.■;!■;■■''.■ ' ' " -•' 'i^-'r ■; 

A pptitioii, iii involunt^rJK bànkruptcy raay be maintaïnéd «pon an àct 
of banki-uptcy committéa beîore Novembér 1, 1898', tlie earliest dày oh 
which such â ']6etitJôn, under the act, conld be flled, 'but âfter' July 1, 1898, 
the date wheli the lam: took effect. To sustaia the. pétition insucU a case 
Isnot to giye thp statut» a, restrqactivQ opeijatipn. , 

7. SaME— CoNFLICKiOFtlUBISPICTION— BtATK GOURT in POSSBSSIQHi. i: ■ 

Where p,,4pbtor makes a gênerai assignment for the benefit of credltors, 
and the a'ssi^pment is flled in the state court having jjjrisdiction by thjé 
State laws ofër estâtes So asslgnëd, and the assignée has.ta^en 'possession 
Oî the assets, and afterwards the assigner is adjudged bttùkttipt, the juris- 
.diction of the court of baHkruptcy is paramount to thatot the state court, 
■■■ and, the assignée mayibe efljolned from dlsposing of the ,. assets of the 
bânkrupt in his handg, apd, requlred to Hold the- same subject to the orders 
oftjiè court of bankruptcyl' 

8. SÀMB— CoNSTiTUTioiSALiTT OF Act — " Unifobmitt. " 

tTndèr Oonst. U. S. art. 1, §8, provlding that congrèss s^âU hâve power 
to "establish unlform laws on the subject of baùkruptcies throughout the 
United States," the uniformity requlred is geographical, and not personal; 
and no limitation Is imposed upon congrèss as to the classification of per- 
sons who are to be affiected by such laws, provided only the laws shall hâve 
imiform opération throughout the United States. 

9. Samk. , ,- , . 

The banlrJ-uptcy act of 189S is not la:cking in the "uniformity" requlred 
by the constitution, although It discriminâtes. In respect to the right to 
file a voluntary pétition, between natural and artiflçlal persons, and, in 
respect, to amenabiljtir to involufttary procêedings, between dittetent classes 
of corporations; not is the classiflcatlpn adopted by congrèss unreasonable, 
or hi^yond the limlts pf its discrétion. ','.', 

Appeàï from the District Court of the United States for the South- 
ern District of Ohio. • 

This is an appëàl in bankruptèy, brpiight'by the Leidigh Garrlâ'ge Company, 
the adjudgéd bànkrupt, and' S'etiry CPlèman, à preferred ereditor. Ou the 
Ist day of Novèmber, 1898, Stehgel and others, credltors of the Leidlgh Car- 
riage Oomtrany,' a corporation under- the laws of Ohio, flléd a pétition in the 
district court of the Southern district of Ohio, in whlch they représéhted that 
thèy were credltors of the défendant company in an aniourrt aggregatirig more 
than $500, and that they had no security for the same; that the défendant 
was a Cprppratibin orgàiiized and dolng business In and under the laws pf the 
state of Ohio, whleh had Its principal placé oi business in the Southern district 
of Ohio, Western division, àt the elty of Dayton; that the défendant was en- 
gaged in thé business ofmaMhg'bug'gies; thàt It owed debts to the amoùnt of 
more than $1,000; and that thé number of ail its Credltors was more than 12. ïhe 
pétition further represented that, within four calendar montbs next preceding 
the daté of the flling of thls pétition, the défendant commltted acts of bank- 
ruptcy, within the meaning of the act of bankruptcy passed July 1, 1898, in 
this, to wlt: First. That being inSolvént on the 12th <îay of July, 1898', it had 
permltted certain créditons to obtain préférences Over ' othet' credltors by the 
confession Pf judgments in favor> of the fPrmér; that exécutions were issued 
upon thèse several judgments out of the common pleas court of Greene county, 
Ohio, to the sheriff of Montgomery county, Ohio, and levied upon ail the goods 
and chattels of the said défendant, and ail interest in real estate of sald défend- 
ant, located audsituate inthe clty of Dayton; that sald goods, chattels, and 
Interest in real estate had beensold, and: that the défendant made no effort 
at any time to hâve such préférences vacated or discharged. ' Second, that the 
Leidigh Company, on the 13th day of July, 1898, made a général assignment 
of ail its assets to Charies J. McKee for the benefit of its credltors. The péti- 
tion prayed that the Leidigh Carriage Company mlght be adjudged by the 
court to be a bankrupt, within the purvlew of said act; that its estate might 
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be dlstrlbuted as providéd by said act; and that sueh further proceedings might 
be had thereon as the law in such cases prescribed. 

The pétition was signed In the name of the.creditors by Gottschall, .Crawford 
& Limbert, attorneys for the petitioners, and was aecompanied by the f ol- 
lowing vérification: 

"United States of America, Southern District of Ohio. 

"On this 31st day of October, 1898, before me personally appeared Ijevi F. 
Limbert, who made solemn oath that he Is a member of the flrm of Gottschall, 
Crawford & Limbert: that Gottschall, Grawford & Limbert are the attornsys 
of record of the petltioning creditors mentioned and described in the foregoing 
pétition; that he has read the foregoing pétition in bankruptcy siibscribed by 
said flrm as such attorneys, and knows the contents thereof; that the same 
is true of his own knowledge, except as to matters therein stafed on informa- 
tion and belief , and as to those matters he believes it to be true. 

"Levi F. Limbert. 

"Sworn to before me by the said Levi F. Limbert, and by him signed in my 
présence, . this 31st day of October, A. D. 1S!)8. 

"[Seal.] Kob't 0. Georgi, Deputy Clerk, U. S. District Court, S. D. O." 

On the same day an application was made by! the petitionerS foP the appoint- 
ment of a receiver. In this application the plaintiflis represented that after 
the judgments were taken, exécution Issued, ahà the assignment made, as set 
forth In the pétition, under an agreement between the sherifl: and assignée, 
the assets of the Leidigh Carrlage Company were sold, and there came into 
the handsof the assignée the, sum of $55,000, as procéeds thereof, fpr distri- 
bution vinder orders of the, probate court; ,that McKee, the assignée, has filed 
An application in the probate court of Montgomery county, asking and praying 
that said court require said judgmeut creditors so narned in the pétition hérein 
filed to set up their respective' Judgmeut liens, and praying for aii order of 
distribution of the funds in his hands; that such creditors hâve set up their 
Judgmeint liens, and hâve asked that they be paid in fuH; thaj, if such distri- 
bution tiàkés place, great and irréparable injui-y will be done to the petitioners. 
Wherefore the petitioners prayed for an order restraining McKee, -as assignée, 
from payîng ont any of the proeeeds or assets of the said insolvent now.ln his 
hands until the further order lOf the court, and that a receiver be appointed to 
take charge of the assets of the défendant company, to: hold the same until 
a trustée in bankruptcy be elected. A temporary restraining order: and in- 
junction was accordingly issued upon the giving of a bond. ïhereafter, upon 
thé application of the défendant, McKee, the assignée, Henry Coleman, and 
others were niade parties and given leave to answer. • 

The answçr of the Leidigh Carrlage Company is as foUows: , 

"And npwcpmes the défendant the Leidigh Carriage Company,, and for an- 
swer to the pétition and application for an injunction says: First. That said 
pétition and application were filed on November 1, 1898, one day in advance 
of the date flxed by the bankrupt act. The said act was approved July 1, 1898. 
The pétition and the application for an Injunction were flled wlthin four 
months, and should therefore be dismissed or stricken froto the files. • Second. 
The said pétition and said application were signed and sworn to by the attor- 
neys for the parties, when there is no provision in the act or undqr the rules 
whereby said pétition or said aK>lieation could be signed or sworn to by any 
one other than the petitioners. Thlrd. And for a third défense dénies that 
on the 12th day of July, 1898, the said the Leidigh Carriage Company was insol- 
vent in the sensé contempla ted by said act; avers that said company, bèing a 
corporation, could not become a voluntary bankrupt, and said act was not in 
force for purposes of involuntary bankruptcy until Kovember 2, iteS; and, 
further, that said act as to involuntary bankruptcy only takes effect; and affiects 
préférences, from and after November 2, 1898. Fourth. An assignment having 
been made by said company by Its deed to Charles .T. McKee, at the county 
of Montgomery and state of Ohio, and which was filed in the probate court 
thereof, pursuant to law, the said plaintiffs appeared in said probate court, 
and In the common pleas court of said county, and there attacked the alleged 
préférences, consented to sales and confirmations, and prevented distribution, 
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and placed themselves, in respect to the property and the liens, wittiln the 
jurisdiction of said state courts, and thereby deprived tliemselves of the right 
to the jurisdiction of this court in bankruptcy respectlng said assets and said 
liens. Said proceedlngs are ail pendlng in the state courts. Wherefore the 
Leidigh Oarriage Company prays that said pétition be dismissed, that the in- 
Junction be dissolved, and the application be dismissed, and ail necessary relief 
granted to it that its facts aforesàld will warrant, together with costs. 

"The Leidigh Carriage Oo., 
" "Per E. F. Gerber, Secy. & Treas., Respondent. 

"Gunckel; Rowe & Shuey, AttorneS-â for the Leidigh Carriage Company." 

Henry Oolemapflled an answer ,o£ the same ténor. 

To thèse ansW:ers the petitioners flled a gênerai demurrer. The demurrers 
were sustained; and thereupon the court adjudged, upon the pétition of the 
plalntifCs, that the Leidigh Carriage Company was a bankrupt within the true 
intent and meaning of the laws relating to banliruptcy, from which the défend- 
ant and Henry Ooleman appeal. 

Gunckel, Rowe & Shuey (Edward L. Eowe, of counsel), for appel- 
lants. 

Gottschall, Crawford & Limbert, for appellees. 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. , 1 . .: 

TAFT, Circuit Judge (after stating the facts). The first objection 
to the action of the court below in adjudging the défendant to be a 
bankrupt, embodied in the flrst, flfth, and tenth assignments of error, 
is that the pétition was prematurely flled. The pétition was flled 
at 8:30 o'clock on the morning of November 1, 1898. Section 71 of 
the act of bankruptcy, approved July 1, 1898 (30 Stat. 544), provides 
as follows: 

"This act shall go Into full force and efCect upon Its passage; provided, how- 
ever, that no pétition for voluntary bankruptcy shall be flled within one month 
from the passage thereof, and no pétition for involuntary bankruptcy shall be 
flled within four months of the passage thereof." 

It is contended that under this language no pétition for involuntary 
bankruptcy could be flled before the 2d day of November, 1898. Noth- 
ing has been introduced into the record, or othcrwise brought to the 
attention of the court, to show at what hour of the day of July 1, 
1898, the bankruptcy act was approved by the président. In the ab- 
sence of such a showing, it is pres^med to. hâve been approved on the 
flrst minute of the day of July l,i 1898. Arnold v. U. S., 9 Cranch, 
104; Lapeyre v. U. S., 17 Wall. 191^198; In re Welman, 20 Vt. 653; 
In re Howes, 21 Vt. 619; U. S. v. Norton, 97 U, S. 164; In re Rich- 
ardson, 20 Fed. Cas. 699; Arrowsmith v. Hamering, 39 Ohio St. 573; 
Tomlinson v. BuUock, 4 Q. B. Div. 230. The case of Arnold v. U. S., 
supra, presented the question wbether a law adding 100 per cent, to 
the existing duties upon imports approved upon a certain day should 
lié applied to a cargo bf dutiable gqôds brought within a port of 
entry upon that date. It was held by the suprême court that, by 
presumption of law, the act approved upon that day had been ap- 
proved upon the flrst moment ofthat day, and thërefore that the 
goods were subject tp the duty. In the case of Inre Welman, the 
bankruptcy act of 1841 had been repealed by an act approved March 
3, 1843, A pétition in bankruptcy had been flled upon the latter 
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Aixj. The repealing act saved ail pending proceedings, and the ques- 
tion was whether the pétition was within the jurisdiction of the court. 
It was held by Judge Prentiss, of the United States district court of 
Vermont, that the repealing act took effect from the flrst minute of 
the day of March 3d, and that, therefore, the court was without juris- 
diction. This ruling was followed by the same judge in Ke Howes. 
In Ee Richardson, Mr. Justice Story considered exactly the same 
question, allowed the introduction of évidence to show that the act 
was not signed by the président until after the flling of the pétition, 
and held that, where the évidence showed that the signing was later 
than the flling of the pétition, effect would be given to the act only 
irom the actual time of its passage, and the pétition was sustained. 
This view of Mr. Justice Story's is now recognized as the law by the 
suprême court of the United States and by other courts. Burgess 
V. Salmon, 97 U. S. 381; Louisville v. Savings Bank, 104 U. S. 469; 
Arrowsmith v. Hamering, 39 Ohio St. 573. 

The cases in which it bas been permitted to show by évidence, and 
by records of which the court takes judicial notice, exactly the hour 
and the minute of the day when a bill is passed, are cases where the 
effect of the ordinary presumption that the act is approved upon the 
flrst minute of the day of its approval would hâve been to make the 
législation rétroactive, and therefore harsh and unjust. It is doubt- 
ful whether in a case like the présent, where the date at issue is four 
months after the passage of the bill, it should be permitted to go into 
évidence to show the exact minute and hour of the day when the bill 
was approved. We are inclined to think that in such a case, where 
there is no rétroactive effect possible, the court should hear no évi- 
dence upon the point, but should, in order to secure certainty, hold 
the presumption that the act was approved on the flrst moment of the 
day of its date to be conclusive. 

It is, however, not necessary for us to décide this question, because, 
in the absence of any proof as to the hour and minute when the bill 
was approved, the presumption must be given effect. This is abund- 
antly established by the authorities already cited. Calculating four 
months, therefore, from the beginning of the day of July Ist, the 
four months was complète upon the ending of October 31st, and be- 
fore the beginning of November Ist following. Hence the pétition 
of the petitioners below was flled in time. 

The second objection embodied in the second and sixth assignments 
of error is that the pétition and application were not properly verified. 
The pétition and application were, as we hâve seen, signed in the 
names of the petitioners by the attorneys, and there was a veriflcation 
showing that thèse attorneys were attorneys of record, and that the 
facts were true. We do not propose now to pass upon the question 
whether this pétition was verified in proper torm. The pétition was 
answered by ail the parties in interest, without any objection to its 
form. We hâve not the slightest doubt that, under any System of 
pleading, such a pleading to the merits waives ail formai or modal 
matters. A veriflcation of the pétition is certainly a formai or 
modal matter, and does not reach to the jurisdiction. This is the 
view which was taken by Judge Longyear in the case of In re 
95 F.— 41 
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McNaughton, 16 Fed. Cas, 323, where a similar objection was made, 
and the reason of that learned judge meets our entire approval. 
See, also, remàrks of Judge Lowell in Ex parte Jewett, 18 Fed. Cas. 
580. If the case of Hunt v. Pooke, 12 Fed. Cas. 930, is to be re- 
garded as an authority to the contrary, it sufQces to say that we do 
not agrée with it. 

The third, seventh, and eighth assignments of error complain of 
the action of the court in adjudging the défendant to be a bankrupt 
in the face of the averment contained in the answer of each appel- 
lant that the défendant was not insolvent on the 12th of July, 1898, 
when the alleged préférences were given to the creditors named in 
the pétition. In so far as the pétition charged thèse préférences to 
be acts of bankruptcy, and sought an adjudication upon that ground, 
this: averment certainly raised an issue of fact, which the district 
court must hâve heard and decided upon évidence before it could ad- 
judicate the défendant to be a bankrupt. The pétition, however, also 
alleged that on the 13th day of July, 1898, the défendant made a gên- 
erai assignment of its assets to Charles J. McKee for the benefit of 
its creditors. Such assignment is expressly declàred, by the third 
section of the bankruptcy law, to be an act of bankruptcy, and it 
has been distinctly hèld by the suprême court of the United States 
in the case of Geo. M. West Co. v. Lea (decided May 22, 1899) 19 Sup. 
et. 836, that such an act justiiies an adjudication of bankruptcy with- 
out averment or proof that the assigner was insolvent at the time of 
the assignment or of the flling of the pétition. Unless the petition- 
ers hâve estopped themselves froM relying on this assignment as an 
act of bankruptcy, therefore, the answers of the défendant and Cole- 
man did not raise any issue of fact Which prevented the court from 
adjudging the défendant a bankrupt on the pétition and answer. 

The fourth and eighth assignments of error raise the question 
whether the foUowing paragraph of the answer of the défendant is 
a sufflcient défense to the pétition: 

"Fotorth. An assignment having béen made by said cortipany by its deed to 
Charles J. McKee, at the county Ot Montgomery and state of Ohio, and which 
was flled in the probate court thereof, piirsuant to law, the said plaintifCs 
appeared 1» said probate court, and in the common pleas court of said county, 
and there attacked the alleged préférences, consented to, sales and confirma- 
tions, and ' prevented distribution, and placed themselves^ In respect to the 
property and liens, withln the jurisdlction of said state courts, and thereby 
deprived themselves of the rlght to the jurisdlction of this court In bankruptcy, 
respecting said assets and said liens. Said proceedlngs are ail pending In the 
state courts." 

This défense, in effect, is that the petitioners, by attacking the al- 
leged préférences as fraudulent in the state courts, thereby precluded 
themselves from attacking thèse préférences in the district court by 
proceedings in bankruptcy. Even if the two proceedings were simi- 
lar suits in law or equity upon the same cause of action, the pendency 
of the suit in the state court would not even support a plea in abate- 
ment in the fédéral court. Citv of North Muskegon v. Clark, 22 U. 
S. App. 522, 10 C. C. A. 591, and 62 Fed. 694; Gordon v. Gilfoil, 99 
U. S. 168. The proceeding in involuntary bankruptcy is not primari- 
ly for the purpose of invalidating préférences, though this may be its 



LEIDIGH CABRIAGE CO. V. STËNGEL. 643 

effect. It is merely a proceeding to sequester and distribute the as- 
sets of the alleged bankrupt eqûally, and, if the adjudication follows, 
ail préférences attempted within four months of filing the pétition 
are rendered void. The attempt in the state courts to impeach such 
préférences while the suit is pending cannot be construed into a 
wairer of the petitioner-'s right to invoke the aid of a court of bank- 
ruptcy for the same purpose. 

The only doubtful question raised by this défense is whether 
enough is alleged to estop the petitioners from obtaining a judgment 
of bankruptcy on the ground that the défendant made a gênerai as- 
signment for the beneflt of creditors. Conceding, without deciding, 
that if the petitioners assented to the deed of assignment before it 
was made, or ratified it by accepting its fruits thereafter, they would 
be estopped to set it up as a ground for adjudging the assignor to be 
a bankrupt, we do not think that the défense makes sufficiently clear 
the assent or ratification. The averment of the défense is that the 
petitioners appeared in the probate and common pleas courts to at- 
tack the alleged préférences, and consented therein to sales and con- 
firmations. It may be that thèse sales were sales under the exécu- 
tions on the judgments, and not under the assignment. They had 
the right, as creditors of défendant, to attack the préférences as 
fraudulent, without admitting the validity of the assignment. The 
défense does not charge that they filed their claims under the assign- 
ment, or that they attempted to secure any beneflt thereunder. It 
may be that, by doubtful inferences from gênerai expressions in the 
défense, it would be possible to conclude that facts existed creating 
an estoppel; but estoppels cannot be inferred. They must be fully 
and clearly pleaded, and the facts upon which they are based must be 
particularly set forth. Nothing is to be supplied, by inference or in- 
tendment. Co. Litt. 227a, 352f ; 4 Com. Dig. tit. "Estoppel," (E. 4); 
Kex V. Lyme Eegis, 1 Doug. 149, 159; Meiss v. Gill, 44 Ohio St. 253, 
6 N. E. 656; Brazil v. Isham, 12 N. Y, 9; Bowles t. Trapp, 139 Ind. 
55, 59, 38 N. E, 406; Vanbibber v. Beirne, 6 W. Va. 168; Predenburg 
V. Lyon Lake M. E. Church, 37 Mich. 476. This défense, on its face, 
was not intended to plead the estoppel we are discussing, and the 
facts alleged may be consistent with a situation in which no such es- 
toppel would arise. 

But even if the défense of estoppel had been fully pleaded, and it 
had been averred that the petitioners recognized the assignment by 
flling claims in the probate cotirt and taking part in those proceed- 
ings, we do not think it could be sustained as a sufificient estoppel, un- 
der the circumstances of this case. The cases relied on to sustain 
such an estoppel are English cases, like Bamford v. Baron, 2 Term 
R 594, note; Jackson v. Irvin, 2 Camp. 48; Ex parte Stray, 2 Oh. 
App. 374, and Ex parte Alsop, 1 De Grex, F. & J. 289, and American 
cases like Perry v. Langley, 19 Fed. Cas. 380 ; In re Williams, 29 Ped. 
Cas. 1327; In re Massachusetts Brick Co., 16 Fed. Cas. 1067; and In 
re Schuyler, 21 Ped. Cas. 760, — ^in which the petitioning creditor was 
held estopped because he had induced and abetted the committing of 
the act of bankruptcy he afterwards relied on in his pétition, or be- 
cause, after he learned of the act, he acquiesced in it, and did not at 
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once, when he might hâve done so, file a pétition in banlîruptcy and 
avoid the aet. In the case at bar, when the assignment was flled in 
August, 1898, the petitioning creditors had no power, under the act, 
to file an involuntary pétition ayoiding it. This course was not open 
to them until nearly three months later. In such a situation, when 
the assets of their creditors were being sold and distribution upon 
alleged fraudulent préférences was being threatened, only one course 
was open to them, and that was to make thernselves parties to the 
proceeding to prevent distribution (as the answer avers their pur- 
pose to hâve been) until they could invoke the aid of the bankruptcy 
court (the only court that could avoid the act), which they did at 
the earliest opportunity. This was not an élection of remédies, for 
but one was available. It would be unjust and inéquitable to re- 
gard such récognition of the deed of assignment as a conclusive 
estoppel against attacking it. They repudiated and avoided it as 
soon as the law gave them power to do so, and this is ail that can 
be required of them. This conclusion is in accord with the views 
of Judge Choate upon the same gênerai subject in Ex parte Kraft, 
3 Fed. 892. For thèse reasons we do not think the assignments 
of error based on the overruling of this défense can' be sustained. 

It is further contended that no act of the défendant company, 
committed during the four months before the pétition for involun- 
tary bankruptcy could be flled under the law, can be used as a ba- 
sis for such a pétition, because this is to give the law a rétroactive 
opération, — an unjust effect, which should be avoided if possible. 
The objection is palpably unsound. The bankruptcy law was passed 
on the Ist day of July, 1898. It declared on that day what should 
thereafter be acts of bankruptcy, and gave notice to the public that 
four months later pétitions for involuntary bankruptcy might be 
flled against certain classes of persons. The acts were denounced 
on the Ist of July. The remedy against the injuries caused by such 
acts was suspènded until four months thereafter. The congress, 
however, speaks as of the time when the law was passed, and one 
committing an act of bankruptcy as therein deflned, after its passage, 
was then advised by the law that he thereby subjected himself on 
the Ist day of November to proceedings in involuntary bankruptcy. 
Creditors who sought to take a préférence after the passage of the 
act were advised that a pétition flled within four months after its 
jyassage might devest them of any interest acquired through acts of 
bankruptcy committed during that four months. 

The ninth assignment of error is based on the flfth défense of 
Henry Coleman, in which he dénies that there was any préférence 
given to him by the Leidigh Carriage Company, the défendant, or 
that it was the resuit of collusion. The question as to whether 
the préférence was void is a question which must be settled in a 
court of compétent jurisdiction in due course. The district court 
bas not decided the validity of the préférence of Henry Coleman. 
It has only adjudged that the défendant is a bankrupt as of the date 
of the flling of the pétition, November Ist. What effect that will 
hâve upon Coleman's claim to a préférence is a matter for consid- 
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eration by the court in whicli the question arises, and is not liere 
for our décision. 

It is next objected in argument and the briefs, though we do not 
flnd an assignment of error speciflcally directed to the point, that 
the assets of this défendant bankrupt are in the hands of the as- 
signée for the benefit of creditors, subject to the orders of the pro- 
bâte court; that the district court in bankruptcy cannot obtain ju- 
risdiction to administer the assets which are in the course of ad- 
ministration, and in the possession of offieers of other courts. If 
this objection were to be sustained, it would seriously embarrass 
the enforcement of the bankruptcy law, and malie it subordinate 
to the state insolvency and assignment laws, wherever an insolvent 
debtor who had committed an act of bankruptcy had placed his 
assets in the hands of the assignée acting by state law under the 
direction of the probate court. It is generally true that, as be- 
tween courts of concurrent jurisdiction, the court which flrst obtains 
possession of the res must retain possession of it until the res has 
been finally disposed of, and any one else interested in the res must 
apply to that court if he desires relief with respect to the property in 
the possession of that court. But, as between district courts sitting 
in bankruptcy and state courts for the administration of insolvent 
estâtes, there is no concurrent jurisdiction. The constitution of the 
United States, by giving to congress the power to pass uniform 
bankruptcy laws, gives to the courts in which congress shall vest this 
power paramount jurisdiction in bankruptcy proceedings. The or- 
ders in bankruptcy are therefore superior to those of a state in- 
solvency court. Section 720, which forbids a court of the United 
States from enjoining proceedings in a state court, expressly excepts 
bankruptcy proceedings. This is the plain intimation, by fédéral and 
paramount law, that, where a fédéral bankruptcy court shall take 
jurisdiction, there the state insolvency court must yield. Hence it is 
that the assignée for the benefit of creditors of the défendant Com- 
pany, the grantee in the deed which is by the fédéral law an act of 
bankruptcy, may be made a party in the bankruptcy court, and may 
be required to hold the assets of the bankrupt subject to the order of 
the district court in bankruptcy. 

The case of Blake v. Eaiiroad Co., 3 Fed. Cas. 586, has no applica- 
tion whatever to the case at bar. There the question was whether 
a circuit court of the United States might, upon a bill in equity filed 
in that court, appoint a receiver to take possession of the assets of 
défendant railroad company which had been adjudged a bankrupt, 
though the assets were then in the hands of the receiver of the state 
court appointed in a proceeding to foreclose a mortgage. In that 
case the proceeding in the state court was not an insolvency pro- 
ceeding; it was a proceeding to foreclose a mortgage, in the or- 
dinary course of which possession of the mortgaged property had 
been taken by a court of compétent jurisdiction. Bankruptcy pro- 
ceedings do not stay ordinary litigation, but are taken subject to 
them. They do stay proceedings in insolvency or under assignments 
for the gênerai distribution of the assets of the debtor. 
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In Davis V, Eailroad Co., 7 Fed. Cas. 164, it was held by Mr. Jus- 
tice Bradley, on tïie citcuit, that a receiver in possession of mort- 
gaged premipjs, ynder order of a sta te court of chancery in proeéed- 
ings for !f6rëcl'ô'stire prior to commencement of prdceedings in bank- 
rûptcy, toùld not be dispossessed bj order of the district court in the 
bankruptcy proceedings, and in the course of his opinion the learned 
justice p,ointed oùt the distinction we hare just made. He said: 

"The rights whlch supervene upon a mortgage or other spécifie lien, accom- 
panled with possession before proceedings in bankruptcy, are very différent 
from those arising from proceedings in state courts in cases of général insol- 
vency. A mère insolvent pïocéeding, or a proceeding of that nature, and pos- 
session of bankrupt prpperty taken in pursuance thereof, is antagonistical and 
répugnant to the bankrupt law, and wlU be avolded by regular proceedings 
in bankruptcy. But a proceeding to enf orce a mortgage or other spécifie lien 
Involres the right of property, and possession in pursuance, legally or judlcially, 
taken before proceedings in bankruptcy, cannot be Interrupted by thoas pro- 
ceedings." 

In the case at bar the assets of the banlcrupt are in the hands 
of the assignée for distribution by the probate oourt. The assignée 
was made a party to the proceedings below, and no reason appears 
why the assignée was not rightly enjoined from distributing the as- 
sets until a trustée should be elected in the banliruptcy proceedings 
to take custody thereof. 

The last assignment of error is based on the daim that the féd- 
éral act is unconstitutional. The ground for this contention is that 
the act is not uniform, in that a distinction is made between nat- 
ural persons and artiflcijal, and, f urther, that the distinction is made 
between classes of artiflcial persons. .Ail natural persons can be 
adjudged voliintary or involuntary bankrupts; whereas, artiflcial 
persons, of the character ôf the Leidigh Oarriage Company, cannot 
be adjudged voluntary bankrupts, biit can be adjudged involuntary 
bankrupts, and other corporations cannot be adjudged either vol- 
untary or involuntary bankrupts. In oïlr judgment, the power given 
to congress in section 8 of article 1, "to establish uniform laws on 
the subject of bankruptcies throughout the United States," imposes 
no limitation upon congress as to thé classification of persons wlio 
aue to be affected by such laws, provided only the laws shall hâve 
uniform opération throughout the United States. The object which 
the f ramers of the constitution had was to enable cbngress to pre- 
vent the enforcement of as many différent bankrupt laws as there 
were states. The meaning of the language of the constitution is 
not changed by arranging the words in a slightly différent order, 
so that it shall read, "to establish laws on the subject of bankrupt- 
cies uniform thrdugliout the United States." The empliasis in tlie 
phrase is on the wbrds "uniform" and "throughout," and their corré- 
lation leaves no doubt that the uniformity required is geographical, 
and not pérsonal, in the sensé of beihg alike applicable to ail mem- 
bers of the community. 

The historj' of the bankrupt laws in England shows that a bank- 
rupt law, when our constitution was adopted, whidi applied to ail 
members of the community alike, would hâve been a gre<tt anomaly. 
The first bankrupt act passed in England was St. 34 & 35 Hen. VIII. 
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c. 4, "against sucli as do make bankrupt." The provisions of this 
act were extended and expanded by Act 13 Eliz. c. 7; by Act 21 
Jac. I. c. 19; by Act 7 Geo. I. c. 31; by Act 5 Geo. II. c. 30; by Act 
46 Geo. III. c. 135; by Act 6 Geo. IV. c. 16; and by Act 1 & 2 Wm. 
IV^ c. 56. From the days of Henry VIII. to the days of Victoria the 
English bankruptcy acts applied only to traders, and it was not until 
the act of 1861 that the bankruptcy extended to nontraders. The 
United States bankrupt law of 1800, the first bankrupt law passed 
after the constitution was adopted, was an involuntary law, and ap- 
plied only to traders, bankers, brokers, and underwriters. 2 Stat. 
19, § 1. 

The question of the classes of persons to be affected by the bank- 
rupt law is one largely, if not wholly, within the discrétion of con- 
gress. Chief Justice Marshall said in Sturges v. Crowninshield, 4 
Wheat. 122, 194: "The bankrupt law is said to grow out of the 
exigencies of commerce, and to be applicable solely to traders; but 
it is not easy to say who must be excluded from, or may be included 
in, this description. It is, like every otlier part of the subject, one 
on which the législature may exercise an extensive discrétion." 
Certainly it cannot be said that, in enacting the présent law, con- 
gress bas passed the limits of such discrétion. The proper purposes 
of a bankruptcy act like the présent are — First (and this was its 
original purpose), to enable creditors to protect themselves by sum- 
mary process against the frauds of their debtors in evading the 
payment of debts; second, to distribute the assets of the debtor 
equally among his creditors; and, third, to relieve debtors from the 
burden of debts which, through business misfortunes and other- 
wise, they hâve incurred, and which they are unable to pay. In 
England, until 1849, there was no provision by which pétitions in 
voluntary bankruptcy could be flled, though there liad previously 
been acts for the relief of insolvent debtors from an early period; 
and parliament had, as ifr. Justice Vaughn Williams points out in Be 
Painter [1895] 1 Q. B. 85, recognized that the state lias an interest in 
the debtor being relieved from his liability, so that he shall not be 
weighed down by the burden of indebtednoss from discharging the 
duties of a citizen and may employ liimself in honest industry. The 
reason why bankruptcy législation was limited to traders for so many 
centuries was because it was considered that traders were the class 
having the greatest opportunity, and therefore most likely, to com- 
mit the frauds which bankruptcy acts were passed to prevent. 

It seems to us that the classification which congress lias imposed 
is eutirely rcasonable, having regard to the proper objects for which 
such a law may be passed. i>y the présent act, any person who owes 
debts, except a corporation, is entitled to the beneflts of the act as 
a voluntary bankrupt. The exception flnds a proper basis in the 
fact that it is of no i)articular good to the state or the public to relieve 
an artiflcial entity from a burden of indebtedness after it has failed 
in the purpose for which it was organized. The individuals inter- 
ested in the corporation as stockholders, so far as they may be made 
liable for its debts, hâve the opportunity, should the liability render 
them insolvent, to apply by voluntary pétition to be relieved from that 
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indebtedness. The corporation itself, however, is practically defunct 
the moment that its business stops on account of its debts, and, if 
the same enterprise ought to be carried on, it i^ better for the pub- 
lic and the state that a new corporation be fornied for the purpose. 

Âny natural person may be adjudged an involuntary bankrupt 
except wage earners and farmers. The involuntary feature of the 
law is chiéfly directed against frauds upon creditors. A wage earii- 
er wLo dépends upon his salary — a salary limited to |1,50'U a year — 
is not likèly to be able to contract debts of any great amount, and 
is not likely to hâve an opportunity to commit the frauds denounced 
in the bankniptcy act. The same thing may be said of one in tilling 
the earth. The capital of the farmer is ïargely in the land. His 
crops are difficult of disposition, except at certain seasons of the 
year. He lives in a comparatively sparsely-settled community, in 
which his transactions with respect to his property are likely to be 
vvell knovi'n to his neighbors, and the opportunities for fraud are 
quite limited. 

Any unincorporated company, and any corporation engaged prin- 
cipally in manufacturing, trading, printing, publishing, or mercan- 
tile pursuits, owing debts of $l,o6o, may be adjudged an involuntary 
bankrupt. Ho, too, may a private banker. This is merely an effort 
to limit the application of the involuntary feature to that class of cor- 
porations which would hâve come under the head of "traders" at com- 
mofa law. National banks and state banks are not included, because 
it was properly assumed by congress that the statutory provisions 
for winding up such corporations were usually sô summary, com- 
plète, and drastic that no additional safeguards against frauds were 
needed. The action of the district court sitting in bankruptcy is 
afSrmed, at the costs of the appellants. 



In re TINSMAN. 

(Circuit Court, N. D. Oalifornia. July 17, 1899.) 

No. 12.746. 

Interstate Commkbcb— Solicitikg Agents— Municipal Oedinakce— Exacting 

LiCENSB TaX. 

An ordinance of a municipal corporation requiring personS or flrms solicit- 
lug orders on behalf of manufacturers of goods to talie out a license and 
pay a tax is an exercise, not of the police power, but of tlie taxing power; 
and, when enforced against a person or firm soliciting orders for a manu- 
facturer of goods in another state, it imposes a tax upon, and is a régula- 
tion of, interstate commerce, in violation of the provisions of the consti- 
tution of the United States. 

On Pétition of F. W. Tinsman for a Writ of Habeas Corpus. 

J. A. Plummer, for petitioner. 

A. Sylva, Pros. Atty. of town of Sausalito. 

John H. Dickinson, for marshal of town of Sausalito. 

MOEROW, Circuit Judge. Ordinance No. 51 of the town of Sau- 
salito, Cal., adopted October 14, 1895, provides, among other things, 
as foilows: 
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"Section 1. It shall be unlawful for any person to engage in or carry on any 
business, trade, profession or calling, for the transaction or carrying on of 
whicli a licen?e is required, without first taliing ont or procuring tlie license re- 
quired for suctL business, trade, profession or calling. * * * 

"Sec. 11. The rates of license shall be according to the following sohedule: 
* * * (16) From each person or firm not maintalning a place of business 
nor keeping a business office in the town, engagea in the hawking, peddling, 
itinérant vending or soliciting the sale or purchase of: (A) Books or maps, 
one dollar per month or fraction thereof . (B) Pictures, one dollar per month or 
fraction thereof." 

The petitioner in May of this year was engagea in taldng orders in 
the town of Sansalito for the enlargement of portraits by the Chicago 
Portrait Company, a corporation organized and existing under and by 
virtne of the laws of the sta.te of Illinois, and having its principal 
place of business and factory in the city of Chicago, in said state. 
Said corporation had no warehouse, storehouse, or place of business 
in the state of Calif ornia ; and its business was carried on by means 
of traveling agents or solicitors, who went from state to state, coun- 
ty to county, and town to town, soliciting orders for the enlargement 
of portraits. The orders were then by such agents and solicitors for- 
warded to the company at its place of business in the city of Chicago, 
and there the portraits were enlarged, and after enlargement re- 
turned, directed to said company at the town or place where said 
orders were taken, and there called for by an agent of the said com- 
pany, and delivered to the persons who had ordered the same. The 
petitioner was arrested, tried, and convicted in the recorder's court 
of the town of Sausalito for transacting the business of soliciting 
orders for said company without flrst having obtained a license so to 
do as required by said ordinance; and thereafter he was sentenced 
by the said recorder's court to pay a fine of |20, or serve a period 
of 20 days in the county jail. The petitioner allèges that he is in the 
custody of the marshal of the town of Sausalito under such sentence, 
and he seeks his discharge because his imprisonment, détention, con- 
finement, and restraint are illégal, and in violation of the provisions 
of the fourteenth amendment to the constitution of the United 
States; also, of section 8 of article 1 of the constitution of the United 
States, relating to Interstate commerce. 

When a law of a state imposes a tax under such circumstances and 
with such effect as to constitute it a régulation of Interstate com- 
merce, it is void on that account. Brown v. Maryland, 12 Wheat. 
419; Telegraph Co. v. Texas, 105 U. S. 460; Moran v. New Orléans, 
112 U. S. 69, 73, 5 Sup. Ct. 38. An ordinance of a municipal cor- 
poration requiring persons or firms soliciting orders on behalf of 
manufacturers of goods to take ont a license and pay a tax is an ex- 
ercise, not of the police power, but of the taxing power; and, when 
enf orced against a person or firm soliciting orders for a manufacturer 
of goods in another state, it imposes a tax upon, and is a régulation 
of, Interstate commerce, in violation of the provisions of the consti- 
tution of the United States. In Robbins v. Taxing Dist., 120 U. S. 
489, 7 Sup. Ct. 592, a statute of the state of Tennessee declared that 
ail drummers, and ail persons not having a regular licensed house of 
business in the taxing district, offering for sale or selling goods, 
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wares, or mercliandise therein by saijiple, should he required to pay 
to th.e county trustée the sum of |10 per week, or $25 per month, 
for such privilège. Eobbiïis was engaged in soliciting in tke city 
of Memphis, Tenu., the salé of goodg for a Cincinnati flrm; exhibit- 
ing samples for tlie purpose of securing orders for the goods. He 
was prosecuted and convicted for a violation of the statute. The 
statute, like the Sausalito ordinanee, made no discrimination be- 
tween thoSe who represented business houses out of the state and 
those rèpresenting like houses within the state. There was there- 
fore no élément of discrimination in the case. But, notwithstanding 
this equality, the conviction was set aside by the suprême court on 
the ground that, whatever the state might see fit to enact with réf- 
érence to a license tax upon those who acted as drummers for houses 
witMn the state, it could not impose upon those who acted as drum- 
mers for business houses outside of the state any burden by way of 
a license tax, for the reason that such persons were engaged in In- 
terstate commerce, which must be left free from any restrictions or 
impositions. Negotiations in the conduct of Interstate commerce 
could not be' taxed by the state, or by ;a municipal corporation under 
its authority. : In Corson v. Maryland, 120 U. S. 502, 7 Sup. Ct. 655, 
the same question arose with respect to a provision of the Code of 
Maryland, and the same doctrine declared, as in the preceding case. 
In Asher V. Texas, 128 U. S. 129, 9' Sup. Ct. 1, a statute of Texas 
required any commercial: traveler, drummer, salesman, or soliciter 
of trade, by sample or otherwise,' to pay an annual occupation tax 
of |35. :TMg statute was declared to be unconstitutional, so far as 
it affected one soliciting orders for a business house in other states. 
And the case of Eobbins v. Taxing Dist. was expressly aflfirmed, to 
meet the vigorous assault made by the court ofappeals of Texas 
upon the doctrine of that case. In Stoutenburgh v. Plennick, 129 
U. S. 141, 9 Sup. Gt. 256, an agent of a firm doing -business in the city 
of Baltimore solicited orderS' in the District of Golumbia, without 
having taken out a licenSe there as required by an act of the législa- 
tive assenibly of the District of Columbia. s The suprême court held 
that thisilaw was invalid, as construed to includé the business of an 
agent soliciting orders for a business house locatëd outside the Dis- 
trict. , ■■ . ■ '. .(,'■■..; 

In Brennan v. City of TitusviUe, 153 U. S. 289^ 14 Sup. Ct. 829, 
an orderof the city of Titus ville provided: " 

"That àir persons canvassing or Soliciting wlthln sald elty orders for goods, . 
Iiooks, palntings, wares or merehandiss of any kind, or persons delivering such 
articles under orders so obtfiined or sollcited, shall he required Jo procure from 
the mayor a license to transact said business, and shall pay to the said treas- 
urer therèfor the foUowing sums, accorcllifg to the time for whlch said license 
shall be grahted," etc. ' ' 

The facts of the case were gimilar to.fhe présent pase. One Shep- 
hard was a manufacturer of picture f rames, and njaker of portraits, 
residing in Chicago, in the 'state of Illinois, of which state he was a 
citizen, and in which city he had bis manufactory and place of bus- 
iness. The defendaot Brennan was an agent of Shephard, employed 
by him to travel and soliçit orders for said pictures and frames. Up- 
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on receîving orders for pictures and picture frames, Brennan for- 
warded the same to Shephard, at Chicago, in the state of Illinois, 
where the goods were made, and from there shipped to the pur- 
chasers, in Titusville, in the state of Pennsylvania, by railroad, 
freight, and express; and the price of said goods was collected and 
forwarded to Shephard, sometimes by the express company, and at 
other times by the agents of Shephard. Brennan, the agent em- 
ployed by Shephard, was engaged in conducting the business in the 
manner stated at the time of his arrest, without having obtained a 
li censé as required by the ordinance. He was convicted, and sen- 
tenced to pay a fine of |25 and costs of suit. From that judgment 
Brennan appealed to the suprême court of the state, where the judg- 
ment was affirmed; the court holding that the ordinance was enacted 
in the exercise of the police power of the state. City of Titusville 
V. Brennan, 143 Pa. St. 642, 22 Atl. 893. The défendant tliereupon 
sued out a writ of error to the suprême court of the United States. 
The whole question was again reviewed by the court, and ail the pre- 
vious cases in that court relating to the subject carefuUy considered. 
Referring to the décision of the suprême court of the state holding 
that the ordinance in question was within the police power of the 
state, the court said: 

"Even if it be that we are concluded by the opinion of the suprême court of 
the state that this ordinance was enacted in the exercise of the police power, 
we are still confronted with the ditBcult question as to how far an act held to 
be a police rej^ulation, but which in faet affiects interstate commerce, ean be 
sustained. It is undoubtedly true that there are many police régulations whlch 
do affect interstate commerce, but which hâve been, and will be, sustained as 
clearly within the power of the state; but we thinlc it must be considered. In 
View of a long line of décisions, that it is settled that nothing which is a direct 
burden upon interstate commerce ean be imposed by the state without the 
assent of congress, and that the silence of congress in respect to any matter 
of interstate commerce is équivalent to a déclaration on its part that it should 
be absolutely free." 

This décision so clearly establishes the law for the case at bar that 
further référence to authorities appears to be unnecessary. The fol- 
lowing cases in the fédéral courts may, however, be referred to, as 
presenting différent phases of the question: In re Kimmel, 41 Ped. 
775; In re White, 43 Fed. 913; In re Spain,. 47 Fed. 208; In re Hous- 
ton, 47 Fed. 539; In re Mchols, 48 Fed. 164; In re Tyerman, 48 
Fed. 167; In re Sanders, 52 Fed. 802; In re Rozelle, 57 Fed. 155; 
In re Mitchell, 62 Fed. 576; Ex parte Hough, 69 Fed. 330. The fol- 
lowing cases in the state courts indicate the scope of the doctrine as 
admitted in the several states: Stratford v. City Council, 110 Ala. 
619, 30 South. 127; Range Co. v. Johnson, 84 Ga. 754, 11 S. E. 233; 
City of Huntington v. Mahan, 142 Ind. 695, 42 N. E. 463; City of 
Ft. Scott V. Pelton, 39 Kan. 764, 18 Pac. 954; McClellan v. Pettigrew, 
44 La. Ann. 356, 10 South. 853; Overton v. City of Vicksburg, 70 
Miss. 558, 13 South. 226; Ex parte Rosenblatt, 19 Nev. 439, 14 Pac 
298; State v. Scott, 98 Tenn. 254, 39 S. W. 1; City of Bloomington v. 
Bourland, 137 111. 534, 27 N. E. 692. 

It follows that the business of the petitioner is within the pro- 
tection of the provision of the constitution of the United States re- 
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lating to commerce among the several states, and the ordinance in 
question cannot be enforced against him. His imprisonment is there- 
f Ore illégal, and he must be discharged. 



In re YAMASAKA. 

(District Court, D. Washington, N. D. July 20, 1899.) 

AxisNS— Déportation of Patjper Immigkan'ijs— Authobity of Ministbriai. 

OB' î^ T P F* RS 

Neither the act of March 3, 1891 (26 Stat. c. 551), nor any prier act of 
congress, corifers anthority on mlnisterial offleers of the United States to 
arrest and déport an Immigrant, who has become domiclled in this coun- 
try, on the ground that he has become a public cliarge from causes existing 
prlor to hls landing. Such persbn Is wlthin the protection of the flfth con- 
stitutional amendment> and can only be deprived of his liberty by Judiclal 
proceedings, of whieh the circuit and district courts are by such act given 
concurrent Jurisdiction. 

Hearing on a Writ of Habeas Corpus Issued on Pétition of T. 
Yamasakà. 

Corwin S. Shank, for petitioner. 
Wiison E. Gay, U. S. Atty. 

HAISTFORD, District Jlidge. The petitioner, a Japanese person, 
allèges that he is unlawfuUy imprisoned and deprived of liis liberty 
by Samuel C. Walker, immigrant inspector of the United States, act- 
ing under authority of the secretary of the treasury. A writ of 
habeas corpus having issued as prayed for, the immigrant inspector 
has made a retum thereto, in which he certifies that on or about 
the Ist day of June, 1899, he made inquiry and collected évidence 
respecting the petitioner, and from the évidence so gathered, and the 
admissions of the petitioner, he, the said inspector, did flnd that the 
petitioner "had on or about the 15th day of December, 1898, surrepti- 
tiously, clandestinely, unlavi'fully, and without authority, corne into 
the United States of America, and that he, the said petitioner, T. 
Yamasakà, was a pauper and a person likely to become a public 
charge, and that one year since the landing of him, the said T. 
Yamasakà, petitioner herein, had and has net elapsed." And the 
return further certifies that the inspector, having decided that the 
petitioner has no right to be within the United States, and is a per- 
son subject to be deported, thereafter made a report of the same to 
the proper immigration offleers of the United States of America, and, 
pending final décision thereon, did take him, the said T. Yamasakà, 
into custody. And the return further certifies that upon said re- 
port the secretary of the treasury issued his warrant of déportation 
of the petitioner, of which warrant the following is a copy: 

"United States of America, Treasury Department. 

"Washington, D. C, June 27th, 1899. 
"To Samuel O. Walker, United States Immigrant Inspector, Seattle, Wash- 
ington: Whereas, from proofs submitted to me, I hâve become satisfled that T. 
Yamasaiia, an alien immigrant who landed in the United States at the port of 
New Whatcom, Wash., on the 15th day of December, 1898, came Into thl» 
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conntry from British Columbia, Canada, contrary to the prohibition ot the actg 
of congress approved February 26, 1885, Febmary 23, 1887, October 19, 1888, 
and Mai'ch 3, 18&1; and whereas, ttie period of one year after landing bas not 
elapsed: I, Lyman J. Gage, secretary o£ tbe treasury of the United States, by 
virtue of the power and authority vested in me by the above cited acts of 
congress do hereby command you to take into custody the said T. Yamasalia, 
alien immigrant, and retum him to the country whence he came, at the ex- 
pense of the vessel importing him. For so doing, this shall be your sufflcient 
warrant. Witness my hand and seal this 27th day of June, 1899. 

"L. J. Gage, [Seal.] 

"Secretary of the Treasury." 

And the return further certifles that the inspecter holds the peti- 
tioner for déportation by virtue of the said warrant. 

The case made upon the pétition and return présents for décision 
the f ollowing question : Do the statutes cited in the warrant confer 
upon the secretary of the treasury the power assumed, — to arrest 
and remove from the United States an alien who may be found dwell- 
ing in this country, because he is poor, and, in the opinion of the 
secretary, likely to become a public charge? The provisions of the 
several acts of congress bearing upon this question are as foUows: 
The act of February 26, 1885 (1 Supp. Eev. St. U. S. [2d Ed.] p. 479), 
prohibits the importation or immigration into the United States of 
foreigners who hâve previously entered into contracte to labor in this 
country, and prescribes penalties to be recovered from persons, com- 
panies, or corporations guilty of bringing in contract laborers con- 
trary to its provisions, and déclares that the master of any vessel 
who shall knowingly bring into and land in the United States any 
laborer, mechanic, or artisan, who, previous to embarkation on such 
vessel, had entered into a contract to labor in the United States, 
shall be guilty of a misdemeanor, and be subject to a une or imprison- 
ment for such offense. The act of February 23, 1887 (1 Supp. Rev. 
St. U. S. [2d Ed.] p. 541), provides that the secretary of the treasury 
shall be charged with the duty of executing the provisions of the act, 
and confers certain power upon him, and also provides "that ail per- 
sons included in the prohibition in this act, upon arrivai, shall be 
sent back to the nations to which they belong and from whence they 
came. * * * The secretary of the treasury shall prescribe régu- 
lations for the return of aforesaid persons to the country from whence 
they came. • * * The expense of such return of aforesaid per- 
sons not permitted to land shall be borne by the owners of the vessels 
in which they came. And any vessel refusing to bear such expense 
shall not thereafter be permitted to land at or clear from any port of 
the United States. And such expenses shall be a lien on said vessel." 
Thèse statutes relate only to the importation and immigration into 
this country of aliens under contracts to labor in this country, and by 
no rule of construction can the prohibitory clauses be extended to 
include other classes of foreigners. The authority given to enforce 
the return to their own country of aliens whose coming is prohibited 
is limited so as to apply only to such prohibited persons at the time 
of their arrivai, and the acts do not give authority to deal with aliens 
who hâve succeeded in making their way into the United States and 
who hâve become inhabitants. A further amendment to thèse laws is 
found in the act of October 19, 1888 (1 Supp. Eev. St. U. S. [2d Ed.] p. 
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633), which proVides that the act of 1887 "be, and the same is hereby, 
so ainended as to authorize the secretary of the treasury, in case he 
shaU be satigfied that an immigrant has been allowed to land con- 
trary to the provisions of the làw, to cause such immigrant, within 
the period of one year after landing or entering, to be taken into 
custody and returned to the country frôm whence he came, at the 
expense of the owner of the importing vessel; or, if he entered from 
an adjoining country, at the expense of the person previously con- 
tracting for the services." Obviously, this statute is also limited in 
its scope so as to relate only to contract laborers, and does not au- 
thorize any ofiQcer to moîèst any person found in this country, other 
than an alien under a contract to labor. The return of the inspecter 
to the writ in this case does not prétend that the petitioner came into 
the country pursuant to a contract previously made with any person, 
Company, or corporation to labor or render service after his arrivai. 
Therefore no authority can be daimed under the act of 1888 to issue 
the warrant for his déportation. 

The act of Jlarch 3, 1891 (1 Supp. Eev. St. U. S. [2d Ed.] p. 934), 
is entitled "An act in amendaient to the varions acts relative to 
immigration aad the importation of aJiens under contract or agree- 
ment to perform labor;" and it provides that certain classes of aliens, 
including paupers or persons likely to become a public charge, shall 
be exçluded from admission into the United States, in accordance 
with the existing acts regulating immigration, other than those con- 
cerning Chinese laborers. The eighth section of the act provides for 
the inspection of alien immigrants at the time of their arrivai, aud 
makes the décision of the inspection ofEicers flnal, unless appeals be 
taken to the superintendent of immigration, whose action shall be 
subject to review by the secretary of the treasury. The tenth, 
eleventh, and thirteenth sections of the act are as follows: 

"Sec. 10. That ail aliens who may unlawfuUy corne to Ihe TJnited States, 
shall, if practioable, be immediately sent back on the vessel by which they 
were brought In. The cost of their maintenance whlle on land, as well as 
the expense of the return of such alliens, shall be borne by the owner or owners 
of the Yessel on which such aliens camé. * • * 

"Sec. 31. That any alien who shall Corne into the United States in violation 
of law luay be returned as by law provlded, at any time within one year there- 
after, at the expense of the person or persons, vessel, transportatlon company, 
or cori)oration bringing such alien into the United States, and if that cannot 
be done, then at the expense of the United States; and any aJien who becomes 
a public charge within one year after his arrivai in the United States from 
causes existing prior to his landing therein, shall be deemed to hâve come in 
violation of law and shall be returned as aforesaid." 

"Sec. 13. That the circuit and district courts of the United States are hereby 
invested with fall and concurrent jurisdiction of ail causes, civil and criminal, 
arlsing under any.of the provisions of this act; and this act shall go into effect 
on the flrst day of April, eighteen hundred and ninety-one." 

As the restût of my analysis of this statute, I flnd that its éléments 
are: Pirst. Prohibition of immigration into the United States of 
certain specifled classes, including paupers or persons likely to be- 
come a public charge. Second. To make the prohibition effective, 
persons and corporations who iniport or assist aliens of the prohibit- 
ed classes to come into the United States are subjected to penalties. 
Third. Offloers are provided, charged with the duty and clothed with 
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authority to inspect aliéna upon their arrivai, and to prevent the entry 
into the United States of tliose who appear to belong to the prohibit- 
ed classes. Thèse officers are fully empowered to receive and cou- 
sider évidence, and to décide as to the right of an alien to enter, and 
their décisions are made conclusive, subject only to review by their 
superiors up to the head of the treasury department, and ail aliéna 
who are by the inspection officers found to hâve come to the United 
States unlawfuUy shall be sent back on the vessel by which they 
were brought in. Fourth. Aliens belonging to the excluded classes, 
who hâve succeeded in making their way into the United States, may 
at any time within one year after arrivai be proceeded against in a 
lawful manner, and returned to their own country. But the law 
does not confer power upon ministerial officers to arrest them, or 
adjudicate any controverted question respecting their freedom to re- 
main in this country, and it does invest the circuit and district courts 
with full and concurrent jurisdiction of ail causes, civil and criminal, 
arising under any of the provisions of the act; and I hold that, when- 
ever proceedings affecting the personal liberty of any person who may 
be found dwelling in the United States shall be instituted pursuant 
to this law, there must necessarily arise a cause of which the courts 
hâve full jurisdiction by virtue of the thirteenth section. In the case 
of Mshimura Ekiu v. U. S., 142 U. S. 651-664, 12 Sup. Ct. 336, the 
suprême court affirmed the validity of the provisions of the eighth 
section ôf this act of 1891, conferring power upon the secretary of the 
treasury, and immigration officers acting under his direction, to dé- 
cide flnally ail questions as to the right of aliens to enter. And the 
court held that, as to aliens who hâve never gained a foothold upon 
the soil of this country, the inquiry and décision which officers of the 
executive branch of the government may make in the due course of 
administration of the immigration laws is due process of law. But 
I do not think that the décision in that case, or any décision to which 
my attention bas been directçd, justifies the assumption of power by 
ministerial officers of the United States to arrest aliens, and expel 
them from this country, when such power is not conferred upon such 
officers in explicit terms by an act of congress. An act of congress 
should not be construed so as to read into it a provision not neces- 
sary to its enf orcement, and contrary to the letter of the bill of rights 
contained in our national constitution. The guaranty of personal 
liberty in the fifth amendment to the constitution of the United 
States does not distinguish between citizens and aliens, but lays 
down the broad principle that no person shall be deprived of life, 
liberty, or property without due process of law. 

For the reasons above stated, I must hold that the détention of 
the petitioner by the officers of the treasury department is not au- 
thorized by any law. The statute providing for returning alien 
paupers to the countries to which they belong is a, wholesome pro- 
vision, and this court has no disposition to obstruct lawful proceed- 
ings thereunder. If it is true that this petitioner bas become a pub- 
lic charge, from causes which existed before he came into the country, 
the government should cause an information to be filed against him 
in a court having jurisdiction to issue proper process for his déporta- 
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tion; he should be given the right to défend against proceedings instî- 
tuted for the purpose of depriving him of his liberty, and tben the 
question of his right to remain in this country should be determined 
judicially. The policy of our government in this respect is well 
illustrated in the statutes excluding Chinese laborers. Even a China- 
man cannot be arrested and expelled without a judicial warrant, and 
a judicial détermination of his rights after a hearing. Petitioner 
discharged. 



McDONALD v. HEAEST. 
(District Court, N. D. Callfornia. July 17, 
No. 274. 

1. Copyright— Action to Rbcoveb Penalty for Infringement— Liabilitt of 

Mastbr for Acts of Servants. 

An action brought under Kev. St. i 4965, to recover for the unauthorized 
prlnting and publication of a copyrlglited map, the recovery being flxed 
by the statute at one dollar for each sheet containlng a copy of tlie map 
so published found in the defendant's possession, to be divided equally 
between the proprietor of the copyright and the United States, is not an 
action for compensatory damages, but to enforce a penalty imposed for a 
violation of the copyright law; and upon the same principle which exempts 
a master from payment of exemplary damages for the unauthorized act of 
his servant, in which he did not participate, It is a good défense to such an 
action that the publication was made by agents and servants of défend- 
ant, in his absence, and vcithout his direction, consent; or knovs^ledge. 

2. Penalties— Recovery by Civil Suit. 

The fa et that a statutory penalty Is made recoverable by a civil acllon 
instead of a criminal prosecutlon, does not change the pénal character of 
the recovery. 

On Demurrer to Answer. 

Henry Thompson, for plaintiff. 
Garret W. McEnerney, for défendant. 

DE HAVEN, District Judge. This is a qui tam action, brought un- 
der section 4965 of the Kevised Statutes, to recover the sum of |82,729. 
The complaint allèges, in substance, that the défendant, within the 
period of two years prior to the commencement of the action, ■with- 
out the consent of plaintiflf first obtained in writing, and signed in the 
présence of two or more witnesses, did unlawfuUy and wrongfuUy 
copy, print, and publish at the city and county of San Francisco, in 
a newspaper known as the Examiner, the material part of a certain 
copyrighted map of which the plaintiff was then, and is now, the owner 
and proprietor; and also that, knowing that the material part of the 
map had been so copied, printed, and pufelished in that newsp&per, 
the défendant, within the same time, sold and exposed for sale at the 
city and county of San Francisco copies of the newspaper in which 
the same was printed and published; and that on or about the 
22d day of August, 1897, there were found in the possession of the 
défendant 82,729 sheets of the issue of the Examiner of that date, 
each sheet containing a printed copy of the material part of the copy- 
righted map, so printed and published without the consent of plaintiff. 
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Upon thèse facts the plaintiff demands judgment agaÎEst the défend- 
ant for the sum of |82,729, to be equally divided between himself and 
the United States. The défendant, in his answer, dénies ail the 
material allégations of the complaint, and, in addition thereto, for 
a further and separate défense allèges that he was absent from Cali- 
fornia during ail of the year 1897, and that during that year the Ex- 
aminer was published and conducted by him through his servants, 
agents, and employés, one of whom was the business manager, and 
the other the managing editor of the paper; that both were compé- 
tent, and that "the matters set forth in the plaintiff's complaint were 
inserted in the Examiner without the knowledge, consent, procure- 
ment, or connivance of the défendant; that the défendant did not 
discover, know, or learn that the said matter, or any part thereof, had 
been inserted in the said newspaper, until long after the publication 
of the issue of the Examiner of the 22d day of August, 1897; and 
that the défendant did not cause or direct the insertion of the same, 
or any part thereof." The plaintiff has interposed a gênerai démar- 
rer to this spécial défense. 

1. This answer must, in the face of a gênerai demurrpr, be con- 
strued as sufiadently aUeging that the défendant did not personally 
participate in the commission of either of the wrongful acts com- 
plained of, nor authorize his servants or agents to commit such al- 
leged wrongs; that the acts complained of were done without bis 
knowledge, consent, or approval, and during his absence from the 
state of California, by his servants and agents, in the course of the 
gênerai business which he had committed to their care; and that 
such servants and agents were compétent and qnalifled to discharge 
the duties for which they were employed by défendant. The précise 
question, then, raised by the démarrer is whether thèse facts, if 
established upon the trial, would constitute a défense to the action 
The argument to the contrary is rested mainly upon the gênerai prin- 
ciple that the master is civilly liable to respond in damages for the 
wrongful act of his servant committed in the transaction of the busi- 
ness which he was employed by the master to do, although the par- 
ticular act complained of may hâve been done without express au- 
thority from him, or even against his orders. This principle of law 
is so well settled that no authorities need be cited in its support. But, 
according to the best-reasoned cases, when the wrongful act of the 
servant, although committed in the performance of duties imposed by 
his employment, was done without the authority, knowledge, or ap- 
proval of the master, the rule just stated is not broad enough to 
render the latter liable for punitive damages on account of such act 
of his servant, in the absence of gross négligence in the employment, 
or in the rétention of the servant after knowledge of his unfltness or 
incompetency; that is, under such circumstances there can be no 
recovery against the master of damages which the law visits upon the 
wrongdoer by way of punishment only, and not for the purpose of com- 
jensating the injured party for the damage in fact sustained by him. 
aeghorn v. Eailroad Co., 56 N. Y. 44; Post Co. v. Me Arthur, 16 
Mich. 447; Turner v. Eailroad Co., 34 Cal. 594; Warner y. Pacific 
95 F.— 43 
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Co-, 113 Cal. lOS, 45 Pac. 187; RaUway Co. v. Prentice, 147 U. S. 101, 
13 Sup. et. 261. In the case last cited the suprême court entera into 
a full discussion ot the question, and the following extract from the 
opinion states the conclusion reached: 

"Bxemplary or punitive damages, being awarded, not by way ot compensa- 
tion to the sufferer, but by way of punlshment of the offender, and as a warn- 
Ing to others, can oniy be awarded against one who bas particlpated in the of- 
fense. A principal, theref ore, though, of course, liable to make compensation 
for Injuriés done by hls agent within the Bcope of bis employment, cannot be 
held liable for exemplary or punitive damages merely by reason of wanton, 
oppressive, or mallclous Intent on the part of the agent." 

The principle which protects the master against liability for 
punitive damages will, unless it is otherwise expressly provided by 
the statute, also protect him against liability for a statutory penalty 
when the action to recover such penalty from him is founded upon 
the wrongful act of the servant, done without the knowledge, au- 
thority, or consent of the master. This being so, the question is 
at once suggested as to the nature of the cause of action alleged in 
the complaint: Is it an action to recover compensation for the 
actual damage which the plaintiff has sustained by reason of the al- 
leged infringement of hls copyright? or is the action one to recover a 
penalty given by the act of congress for the violation of the copyright 
law? The answer to thèse questions will be made elear by a référence 
to section 4965 of the EeVised Statutes, under which the action is 
brought, and which, so far as is necessary to be hère stated, is as 
follows: 

"If aky person after the recordlng of the title to any map * • * as 
provldèd by thls act shall, * • • eontrary to the provisions of thls act, 
and without the consent of the proprietor of the copyright first obtalned In 
wrltlng, slgned In présence of two or more wltnesses, * • ♦ copy, print, 
publlsh * • * or Import, * » • either In whole or in part, * • * 
or knowing the same to be so prlnted, publlshed * • 'or Imported, shall 
sell or expose to Sale any copy of such map, * • • he shall forfeit to the 
proprietor ail the plates on which the same shàll be copled, and every sheet 
thereof, either copled or prlnted, and shall further forfeit one dollar for every 
Bheet of the same f ound In hls pos?ession, either prlnting, prlnted, copied, pub- 
llshed, imported, or exposed for sale. * • • One-half of ail the foregoing 
penàltles shall go to the proprietor of the copyright and the other half to the 
use of the United States." 

The action authorized by this section in so far as the action relates 
to the tecovery of monéy is one to ènf orce a penalty. This seems too 
elear to admit of argument. That the money judgment which may be 
recovered therein is not intended solely to compensate a plaintiff for 
the damage which he may hâve suffered by reason of the infringement 
of his copyright could not be made clearer than it has been by the 
déclaration of the statute that one-half of the monëy recovered shall 
go to the plaintiff, "and the other half to the use of the United States"; 
and the suprême court, ih the case of Schreiber v. Sharpless, 110 U. S. 
76, 3 Sup. Ot. 423, said; in référence to an action brought under this 
statute: 

"The suit was not for the damages the plaintiff had sustained by the Infringe- 
ment, but for penàltles and forfeltures recoverable undet the act of congresa 
for a violation of the copyright law." 
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The money judgment for which tlie statute provides is oiie for a 
penalty, and its character in this respect is not at ail affected by the 
fact that its recovery is to be had in a civil action, and not by a 
criminal prosecution. The language of the suprême court in U. S. v. 
Chouteau, 102 U. S. 603, is applicable hère: 

"The term 'penalty' in volves the idea of punishment, and its cliaracter is 
not ehanged by the mode In which it is inflicted, whether by a civil action 
or a criminal prosecution." 

Nor can the action under this statute be regarded as remédiai, and 
not pénal, simply because one-half of any judgment recovered is for 
the use of the plaintifif whose rights hâve been invaded by the infrac- 
tion of the law. No provision is made for the recovery of any sum 
whatever by a plaintifl, except as part of an entire penalty, — to be 
divided, it is true, but only by the same judgment by which it is in- 
flicted upon the défendant; and it is apparent that the statute does 
not contemplate that any recovery shall be had unless the case pre- 
sented shows that the défendant is justly subject to the entire pen- 
alty which the statute provides for its violation. It is this fact 
which gives character to the action as one for the enforcement of a 
penalty, as distinguished from an action for the recovery of compen- 
satory damages. The action being, then, in its nature, pénal, the 
same piinciplè which exempts the master from the payment of ex- 
emplary or punitive damages for the wrongful act of his servant when 
he did not himself participate in such act, is applicable hère; and, 
if the défendant was not himself guilty of some misconduct which, 
in the eye of the law, would make him a participant in the act of 
his servant in violating the plaintifif's copyright, and such act was 
done without his authority, knowledge, or consent, he is not subject 
to the penalty provided by the statute and sued for in this action. 
This was the view taken by the court in Schreiber v. Sharpless, 6 Fed. 
175, and the same conclusion was reached in the case of Taylor v. 
Gilman, 24 Fed. 632. The case of Stockwell v. U. S., 13 Wall. 531, 
upon which the plaintiff strongly relies, does not announce any prin- 
ciple in conflict with the cases just cited. That, as shown by the 
report of the case, was an action of debt, brought by the United 
States against Stockwell and another under the act of March 3, 1823 
(3 Stat. 781), "to recover [inter alia] double the value of certain im- 
portations of shingles alleged to hâve been illegally made, and re- 
ceived, concealed, or bought by the défendants, with knowledge that 
the shingles had been illegally imported into the United States." It 
was held by the court in that case that the statute under which the 
action was prosecuted was remédiai, notwithstanding it permitted 
the United States to recover as damages double the value of goods 
illegally imported and concealed; and in the course of the opinion it 
was said: 

"Double value may not be more than complète indemnity. » • • Eegard- 
ing, then, an action of debt fonnded upon the act of 1823 as a claim for com- 
pensation or indemnity, it cannot be malntained upon authority or principle 
that the knowledge of the agent that the goods had been illegally imported is 
not, presumptlvely, the knowledge of the principal." 



660 95 FEDERAL REPORTER. 

TWs was ail tliat was in fact decided by the court which bas any 
bearing upon the question of the responsibility of a principal for the 
Wrongful act of his agent, and, if there is any gênerai language to be 
found in the opinion which seems to go beyond this in discussing the 
liability of the principal for the act of his agent, it must be remem- 
bered that it was used with référence to the fact that the action in the 
case there under discussion was remédiai, — one in which the govern- 
ment was authorized by the statute to recover damages by way of in- 
demnity for goods and merchandise illegally imported, — and not, like 
this, an action to enforce a penalty. The question of the liability of 
a principal or master for a statutory penalty on account of the act 
of his agent or servant, done without his knowledge or authority, was 
not involved in Stockwell v. U. S., and cannot, therefore, be regarded 
as having been decided in that case. The demurrer to the answer 
will be overruled. 



THOMSON-HOUSTON ELECTRIC CO. v. RAHWAT ELECTRIC LIGHT & 

POWER CO. 

(Circuit Court, D. New Jersey. July 7, 1899.) 

1. Patents— Anticipation— BuPFEK Spring for Trolley Arm. 

A patent for a buffer spring so constructed as to corne into opération 
when the upwardly pressed trolley arm of an electric railway car has as- 
sumed a Tertical position, and, by engaging therewith, prevent damage 
being done to the trolley, or by it to the car on which it is placed, was an- 
tlcipated by the prier use of similar springs as recoil buffers to receive 
the shock of the projector arm In devices for throwing glass balls as targets. 

2. Same. 

The Baker patent, No. 437,961, for an improvemerit in trolley devices 
for electric irailways, was anticipated by the Holden patent. No. 244,897, 
and the Bloom patent, No. 313,804, covering analogous devices in trapa 
for throvring glass balls, and also by the Van Depoele patent, No. 405,750, 
for an improvement in trolley devices. 

L. P. H. Betts and Frédéric H. Betts, for complainant. 
E. G. MttcheU and Charles E. Mitchell, for défendant, 

KIRKPATRICK, District Judge. It appears from the bill of com- 
plaint in this cause that Isaac F. Baker, having assigned to the com- 
plainant, the Thomson-Houston Electric Company, his entire right, 
title, and interest in and to an application for letters patent, and 
the inventions and improvements described therein, the patent office 
of the United States afterwards, and on October 7, 1890, granted 
to the Thomson-Houston Electric Company letters patent No. 437,- 
961. The object of the invention, as set ont in the spécification of 
said patent, is to secure strength and compactness, as well as sim- 
plicity and durability, in devices employed in connection with elec- 
trically propelled railway cars. It also relates to "means for prevent- 
ing damage to the trolley arm in case the trolley should slip off the 
Wire or conductor." The particular difflculties which had been ex- 
perienced in the opération of ordinary constructions, and which 
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Baker songht to obviate by his combination, are set out in the pat- 
ent as fol' aws : 

"In ordi/iary constructions, if tlie trolley or contact should slip olï the wire 
or conductor, the trolley arm or bar would be thrown violently forward by the 
spring which produces the pressure, and the bar or artti; by strilving the roof 
of the car, would be apt to be broken, or to damage the car. I obviate this 
difficulty by providing a spring safety stop which shall take up the shock of 
the blow produced by the moving arm or bar when it has moved forward a 
certain distance after escaping from the wire. Such a spring safety stop may 
be formed by a stifC blade spring, C, flxed to the support, S, and arranged to 
be engaged by some part moving with the trolley arm; as, for instance, a 
cross rod, E, Connecting the sector. The blade spring is located as shown so 
that it will be engaged by the cross rod by the time that the rod assumes a 
vertical position, and before it can hâve acquired any great momentum under 
the action of the pressure spring. Another form of spring Is also provided for, 
which is described as a spiral extensible spring and connects with the bar, 
B, by a loose, flexible cord or chain which is given sufHcient slack not to inter- 
fère with the ordinary movement of the arm, B. Should the trolley wheel 
slip off the wire, this slack is taken up, and the spring, C, acts as a stop to 
destroy the shock of the blow which would otherwise be produced." 
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The daims of the patent which the defendant's device is said to 
infringe are set out as follows : 

CJaim 1: "The eombination with a pivoted electric trolley or contact ann 
and the spring intended to swing the outer end of the arm toward the electric 
wire or conductor of a buffer spring, 0, mounted on the standard or support 
for said pivoted arm, and arranged as descrlbed, to be struck by a: part attached 
to the arm at or about the tlme said arm assumes a vertical position," 

Claim 4: "The eombination with the pivoted trolley arm and the spring 
tending to swing the outer end o£ the arm toward the Une conductor of a 
spring safety Stop arranged to be engagea by parts connected to the arm for 
checking the morement of the arm above the Une conductor." 

The complainant's expert testifles that the blâde spring and the 
spiral extensible spring of the Baker patent are mechanical équiva- 
lents, and it is obvions that the purpose of both is but to arrest the 
forward movement of the trolley bar after it leaves the wire or con- 
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ductor, and so prevent it from injuring the top of the car by comiug 
in forcible contact therewith, or itself being broken by the same 
means. It bas been suggested by the complainant's expert that the 
invention had the additional purpose of preserving from injury the 
span wires which hold the conductor in place, and preventing dam- 
age to them by the trolley pôle forced upward by the pressure spring. 
I flnd, however, no warrant for this suggestion in the patent. Span 
wires are not shown in the drawings, nor are they anywhere men- 
tioned in the spécifications, nor are the buffer springs brought into 
action until after the trolley pôle bas passed the span wires, and 
assumed a vertical position. The object of affording protection to 
the span wires must, I think, be eliminated from considération. 
With a due regard to the right of the patentée to obtain the full 
benefit of his invention, it must be limited to what has been ex- 
pressed in the claims, spécifications, and drawings, and care be taken 
lest we be led into the error of reading into the patent purposes 
which it does not include, and attribute to it advantages which, on 
its face, nowhere appear, and which were not in the contemplation 
of the inventer. The complainant's device must be limited to an 
ordinary trolley with an ordinary buffer spring so constructed as to 
come into opération when the trolley has assumed a vertical posi- 
tion, and, by engaging therewith, prevent damage being done to the 
trolley, or by it to that car upon which it is placed. The upwardly 
pressed trolley arm was old, as was the buffer spring, and their com- 
bination produced no electrical effect, and added nothing to the art 
of operating electric railways. An examination of the record shows 
that prior to the date of the application for the Baker patent simi- 
lar or équivalent means had been employed to accomplis!! similar 
results. The Holden patent, Ko. 244,897,* July 25, 1881, is a device 
for throwing glass balls, in which a projector arm is thrown upward 
by a spring, and a recoil buffer is used to receive the shock, and by 
means of its compression to relieve the strain on the mechanism 
when it is stopped, and render it less liable to become broken or dis- 
abled in use. Acting upon the same principle, and for the same pur- 
pose, a recoil spring was used in the Bloom patent, No. 313,804, 
March 10, 1885, where a pivoted throwing lever is checked by its 
impact with a concentric spring, and gradually brought to a full stop, 
and gently returned to a position of rest. The expressed object bere 
is to prevent breakage of the projector and mechanism with which 
it is connected. In my opinion, the complainant's device was but 
the application to the trolley of the well-known principles embodied 
in the patents above mentioned, and for the like purpose of pro- 
tecting it from injury. It is objected that the patent in suit re- 
lates to a différent art, but, as has been said, the invention in no 
way produced an electrical effect, or could strictly be said to relate 
to the advancement of the electrical art. It is apparent that the 
difficulties encountered and to be overcome were the same. It was 
not a new use to which the principle of the buffer was to be adapted, 
but an old one. It was immaterial whether the intention was to 
prevent damage to or by an upwardly spring-actuated trolley pôle 
or a projector of glass balls. It did not require invention to apply 
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similar means to accomplish the same resuit. If more were needed 
to show anticipation of th.e complainant's device, it would be found 
in the Van Depoele patent, No. 405,750, dated June 25, 1889, in which 
the trolley arm is pivoted at one end, and Is eqùipped with two op- 
positely acting tension springs by which it is pressed upwardly 
against the trolley wire. While the trolley is under the pressure of 
the upwardly actuating spring, a similar spring upon the opposite 
side is inactive, and idle, but adapted to be brought into action 
when the trolley leaves the conductor, and reaches a vertical posi- 
tion. It will then operate as a bufler spring, and tend to bring the 
trolley at rest, and prevent injury to the trolley and the car. Thèse 
springs in the Van Depoele patent perform the functions and are 
the équivalents of those described in complainant's patent, and, in 
my opinion, are a complète anticipation of claim 4 of the patent in 
suit. The testimony of complainant's expert tends to show that the 
devices of the Van Depoele patent mentioned would overcome ail 
the difficulties which, as I hâve stated above, the Baker patent was 
intended to remedy. Other patents bave been cited to the court as 
anticipating that of complainants, but I do not deem it necessary 
to refer to them in détail. The foregoing are, in my opinion, sufQ- 
cient to warrant a dismissal of the bill on the ground of want of pat- 
entable novelty. Let a decree be prepared. 



CUSHMAN PAPER BOX MACH. 00. v. GODDARD et aL 

(Circuit Court of Appeals, First Circuit. June 1, 1899.) 

No. 278. 

1. Patents— State of the Art— Judicial Notice. 

For the purpose of ascertaining the state of the art, the court may take 
judlclal notice of what is disclosed by Its own records In a prevlous case 
Involvlng machines appertalnlng to the same art. 

2. Same— Infringkmbnt— EsTOPPEL— ExpiRBD Licensb. 

The fact that an alleged infringer at one time held a llcense, since ex- 
pired, and marked his machines as marked under the patent sued on, is 
not an estoppel against hlm on the question of Infrlngement. when the 
record does not show whether or not his conduct In obtalning such llceuses 
and so marklng his machines was beeause he mlsconstrued the patentee's 
rlghts under his claims, or was merely not dlsposed to make any contest 
for the time belng. 
S. Same — Paper- Box Machthes. 

The Cushman patent, No. 364,161, for an improvement in paper-box 
machines, Is limited, in view of the prior state of the art, to the spécifie 
form of mechanism shown and described. Sewlng-Mach. Go. v. Lancaster, 
9 Sup. et. 299, 129 U. S. 263, and Hobbs v. Beach, 34 C. C. A. 248, 92 Fed. 
146, dlstingulshed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Cushman Paper Box Machine 
Company against Harry W. Goddard and others for alleged infrlnge- 
ment Of claim 1 of letters patent No. 364,161, issued May 31, 1887, 
to George H, Cushman, for an improVement in paper-box machines. 
The circuit court found that the défendants were not guilty of in- 
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fringement, and accordingly dismissed the bill. 90 Fed. 727. From 
that decree the présent appeal was taken. 

William A. Macleod, for appellant. 
Edward S. Beach, for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

PUTîfAM, Circuit Judge. This is a bill brought against alleged 
infringers of a patent issued to George H. Cushman, May 31, 1887, 
for improvements in paper-box machines. One claim only is in issue, 
which is as follows: 

"In a machine for the manufacture of paper boxes, a box-rest for the box- 
body, and a presser-plate co-operating therewith, pasters, and guides to hold 
the end blanlis above said pasters, combined with a reciprocating feeder, sub- 
stantially as described, whereby the pasted end blanks are automatically fed 
from the guides to a position between the presser-plate and box-rest, to be 
united to and form an end of the box-body, substantially as described." 

We hâve no occasion to consider the validity of the patent or the 
propositions bearing thereon with référence to the questions of nov- 
elty, utility, and patentability of the invention, submitted by the 
appellant, who was the complainant below. The only question which 
we need regard is that of jnfringement, and this dépends on the 
scope of the invention in the light of the state of the art. On this 
question we agrée with the conclusions of the circuit court. 

The invention, on its face, suggests that under considération by 
this court in Hobbs v. Beach, 92 Fed. 146, where the opinion was 
passed down on February 13, 1899, and which invention also related 
to the manufacture of paper boxes. The invention in that case was, 
however, akin to that in Sewing-Mach. Co. v. Lancaster, 129 U. S. 
263, 273, 9 Sup. Ct. 299, in that a new function or resuit was ac- 
complished automatically; the resuit being a contrivance for stay- 
ing automatically the corners of paper boxes with short strips of 
paper or muslin, which staying had before been done by hand. In 
the case at bar, the box-rest, and the presser-plate co-operating there- 
with, and the résultant (that is, compressing blanks upon the box- 
body), were old. The circuit court determined that "what Cushman" 
(that is, the inventor) "did was to incorporate a reciprocating feeder 
into a spécial kind of box machine." This conforms to the spécifica- 
tion, which says: 

"My invention consists, essentially, in a combination, with a pasting mechan- 
ism, a box-rest, and a presser-plate, of an automatically operating feeder, 
whereby the pasted end blank is transferred from the pile of blanks into posi- 
tion to be forced closely In contact with the end of the box-body." 

In other words, as found by the circuit court, everything in the 
patented device, including the résultant, namely, the securing the 
box-end to the box-body mechanically, was old, except uniting the 
parts by a feeding mechanism. It is a matter of gênerai knowl- 
edge that, at the time when this patent was applied for, automatic 
feeding mechanisms were common in the arts ; and the record shows 
they were not unknown in paper-box machines, although never used 
in a machine for pasting box-ends. That automatic feeders were old 
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in box machines we also know, as a part of the state of the art, 
from our own record in Beach v. Hobbs, already referred to. The 
application for that patent, as.shôwn by the record, was flled on 
June 10, 1885; antedatiiig the patent in suit about 10 months. It 
is true, as already said, that the Beach device was an automatic 
machine for staying the corners of paper boxes; but it contained 
mechanism for cutting, pasting, and feeding the stays, the last step 
being to paste them to the corners, of the boxes by pressure between 
clamp dies. For the purpose of ^scertaining the state of the art, 
when it coucerns a matter of general-interest, as it does in the dé- 
termination of the construction of this class of letters patent, we 
are certainly authorized to take notice of our own records, and 
perhaps we may always do so. Butler v. Eaton, 141 U. S. 240, 243, 
11 Sup. et. 985; Smelting Co. v.: Billings, 150 U. S. 31, 38, 14 Sup. Ot. 

: 4; Craemer v. Washington, 168 O. S. 124, 129, 18 Sup. Ct. 1; and 
In re Boardman, 169 ,U. S. 39, 44,; 18, Sup. Ct. 291. As the ques- 
tion of the construction of the patent în issue concerns, not only 
the patries in this case, but also the public, so that, as is well settled, 
we hare a certain duty to take noticie of matters bearing upon ques- 
tions of the existence and extent of patentability, we would not be 
justified in ignoring wliat Our own records show uâ in Beach v. 
Hobbs on this point, in view of the' faet that they are of so late a 
date that they cannot be presumed 'to bave escaped our attention. 
Therefore it foUows, as already said, that feeding mechanisms were, 
at the date of tlie application for this patent, not only coinmon in 
the arts, but they were also so well known in this spécial art that, 

i in conséquence, the mère use by this inventer of a feeding mecban- 
ism did not of itself constitute invention. The case, in that particu- 
lar, falla within the rule applied by the well-known décision in Penn- 
sylvania R. Oo. v. Locomotive Engine Safety Trùck Co., 110 U. S. 
490, 4 Sup. et. 220. In Heap V. Tremont & S. Mills, 27 C. C. A. 316, 
82 Fed. 449, ,455, and 456, we gave the gênerai rules with référence 
to analogoiïs uses, as then most laitely stated by the suprême court; 
but there ia nothing in those rules, even when most liberally applied, 
which, under the, circumstances of this case, can entitle the inventer 
to a broad claim for a feeder. There hâve not beèn brought to our 
attention any facts tending to show thatthe art was particularly hin- 
dered by the lack of an automatic feeder in prior machines for do- 
ing the précise work in issue hère, or that the trade hud been 
looking to overcome any such hindrance, or that any great advantage 
resulted therefrom. In other words, there are lacking hère the spé- 
cial facts necessary to give sxrppOrt to an invention, or to broaden 
it, which existed in SeWing-Mach. Co. v. Lancaster, ubi supra, or in 
Krementz v. S. Cottle Co., 148 U. S. 556, 5(50, 13 Sup. Ct. 719, or in 
Watson V. Stevens, 2 C. C. A. 500, 51 Fed. 757, 761. Therefore we 
are forced to agrée with the détermination of the circuit court that 
the inventer was only entitled to a patent for bis spécifie mechan- 
ism; and the only further question we need to consider is whether 
the respondents bave used an équivalent for the complainant's spécifie 
feeding apparatus. We need not regard some other questions which 
hâve been to some extent discussed, — as, for example, whether or 
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not the respondents hâve the complainant's pasting mechanism, — 
because, if any one of the éléments of the claim which we are con- 
sidering drops out in the alleged infringing device, this is, of course, 
sufficient to dispose of the case. 

On the remaining question (that is, whether or not the respond- 
ents hâve used the complainant's spécifie feeding device), the com- 
plainant has failed to call our attention to any proofs which main- 
tain the burden which rests on it on this issue. Mr. Livermore, the 
complainant's expert, testifled only in gênerai terms, as follows: 

"la spécifie construction, the individual élément of défendants' machine 
varies somewhat from those shown and described in the patent; but thèse dif- 
férences are, in my opinion, Immaterial, so far as the combination recited la 
daim 1 of the patent is concemed. Défendants' machine embodies the élé- 
ments recited in claim 1 of the patent, namely, a box-rest for a box-body, a 
pressure-plate co-operating therewlth, pasters, guides to hold the end blanks 
above the pasters, and a reciproçating feeder by which the pasted end blanks 
are automatlcally fed from the guides to a position between the presser-plate 
and box-rest. The said éléments are automatlcally operated by sultable Con- 
necting mechanism so as to co-act togethér to supply the end blanks properly 
pasted, one at a time, from a pile or stack in the end-blank guides, in proper 
position with relation to the body blank, and to then press the end blank 
against the body blank, the same as in the Cushman patent. For the forego- 
ing reasons, I am of the opinion that défendants' machine embodies the com- 
bination shown and described in the Cushman patent, and referred to in claim 
1 thereof." 

At no place, however, so far as the proofs hâve been called to our 
attention, hâve the complainant's witnesses pointed out specifically 
the resemblances or différences between the complainant's feeder and 
the respondents', so as to aid the court to pass on the issue. Mr. 
Livermore's gênerai expressions may mean more or less, according 
to the nature of the subject-matter to which they are intended by 
him to be applied. As to this, he testifled as follows : 

"The novelty of the Cushman machine did not réside in the spécifie con- 
struction of the de vices for guiding and supporting the end blanks, as there 
was no prior machine whatsoever containing the combination referred to, with 
any means whatsoever of guiding and supporting the end blanks; and I there- 
fore think that the devices employed in défendants' machine, in co-action with 
the éléments of the combination before referred to, are a complète équivalent 
for the devices of complainant's machine for supporting and guiding the end 
blanks, the only différence being that in défendants' machine the end blanks 
are supported at the middle part thereof, while in the machine of the Cushman 
patent the end blanks are supported along the edges thereof." 

As, therefore, his testimony on the question of équivalents was 
based upon an errbneous construction of the patent, as we hâve 
pointed out, it is of no assistance to us. We hâve not even the 
presumption which arises from the fact that alleged infringers hâve 
intended to obtain the advantages of a patented device, while avoid- 
ing infringement, if possible. In the case at bar the respondents 
hâve never used the complainant's feeder in the form described by 
the patent, although they had a license to do so; but preferably, 
at the outset, and while holding the complainant's license, they used 
a feeder constructed according to their own form, which is the 
same shown by the alleged infringing machines. We think, how- 
ever, that the case offers a very satisfactory solution. In the com- 
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plaiûant's device, the first adjunct is an upright holder of rectangu- 
lar form, which opérâtes as a hopper to drop down blank ends to 
thé feeder as called for by it. In this respect the devices are sub- 
stantially alike. We are nnable to détermine from anything found 
in the record whether or not, in this particular arrangement, there 
is novelty or ingenuity; but, evèn if there is, there are distinctions 
between the two devices as entireties which would not allow the 
case to turn on this proposition. The feeder proper, like ordinary 
reciprocating feeders, reciprocates bn parallel horizontal rails, partly 
carrying, and partly pushing before itself, the end blanks; having 
also, at its forward end, a dépression crossing it longitudinally, into 
which the second blank may drop when the feeder draws back from 
leaving the first blank under the presser-plate. Under this device 
the complainant shows a paster, which we need not consider in dé- 
tail, foï the reasons already stated. So far as the construction of 
the parts of the feeding mechanism already described is concerned, 
there is nothing in the record to show that there is anything un- 
usual. At this point, howerer, it is évident that the inventer met 
with a difSculty, which was overcome with a considérable degree of 
ingenuity. When the blank, running in the ordinary way on par- 
allel rails, reaches its position between the presser-plate and the box- 
rest, the parallel rails, in their normal condition, would prevent 
union between the box-end and the box-body. To meet this, the 
inventor broke the parallel rails transversely into two sections. The 
forward section extends under the presser-plate, and the other sec- 
tion under the hopper. But the two sections are so located that, 
so far as the forward movement of a box-end blank is concerned, 
they are in horizontal alignment. The section under the hopper re- 
mains as ordinary parallel rails, but that under the presser-plate 
is constructed, so far as we need consider it, of grooved guide rails, 
pressed inward by springs. The grooves are horizontal in the line 
of the movement of the feeder, and so adjusted that the blank ends 
are received in the grooves as pushed forward by the feeder. As 
the grooved guide rails are pressed inward by springs, they open as 
they are crowded down on the box-body, leaving the box-ends f ree to 
remain on the ends of the box-body after they are pressed into posi- 
tion by the presser-plate. In the respondents' device, neither the 
section of the parallel rails under the presser-plate, nor any équiva- 
lent thereof , is used. On the other hand, the end blanks, when 
moved forward to a position under the presser-plate, are kept in 
place by so-called Angers, thrust under them, which hold them in 
registration by pressing them flrmly against the presser-plate; so 
that, when a box-end and the box-body are pressed together, the 
Angers are not in the way of a contact between them, and can be 
drawn back by the reciprocating movement when the proper time 
therefor arrives. It will thus be seen that the methods of the two 
devices of supporting the box-ends when they reach a position under 
the presser-plate, and of permitting their being dropped down upon 
the presser-plate, are essentially unlike. In the complainant's de- 
vice, as shown in its drawings, the presser-plate is moved down 
against the box-rest, while in the respondents' the box-rest is the 
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part moved. This distinction, however, is evidently not one of sub- 
stance, as either device is capable of being adjusted to opéra te in 
either method. Ttie essential différence is that the complainant com- 
mences with the old means used in reciprocating devices, of contin- 
uons parallel rails, and overcomes tbe difQculties arising therefrom 
in the ingenious manner which we hâve pointed out. In the respond- 
ents' method, the parallel rails disappear before they reach the press- 
er-plate, and the complainant's ingenious grooved guides and accom- 
panying springs are not required. It is' apparent from the proofs 
that the respondents honestly regarded their method of construc- 
tion in thèse particulars as préférable to that of the complainant. 
Whether or not they were correct in this, it would seem, to use the 
language of the opinion in Westinghouse v. Brake Co., 170 U. S. 
537, 573, 18 Sup. Ct. 707, that the complainant's method for over- 
coming the difflculties in delivering the box-ends to the box-body 
after they are in position one over the other would not naturally 
hâve suggested the device adopted by the respondents. We con- 
clude that, on the proofs in this record, we cannot flind that the re- 
spondents hâve infringed. 

The complainant urges on us the fact that the respondents for 
some time held licenses from the complainant, and marked their ma- 
chines as made under its patent, and it maintains that this opérâtes 
against them as an estoppel; but the licenses hâve expired, and in 
no respect can the conduct of the respondents in thèse particulars 
hâve the légal effect which the complainant claims for it. On ques- 
tions of utility and invention, facts of this class are sometimes per- 
suasive as matters of évidence; but, as the respondents never did 
use complainant's spécifie form of feeder, to give thèse facts any 
substantial effect in supplementing complainant's case would be 
merely reasoning in a circle. This is évident, because the record 
does not solve the question whether or not their conduct in obtain- 
ing licenses and marking with the patent was because they miscon- 
strued the complainant's right under claim 1, or were not disposed 
to make any contest for the time being. To give effect to the com- 
plainant's proposition in this particular would be to assume that 
this question is solved. The decree of the circuit court is aflSrmed, 
and the costs of appeal are awarded to the appellees. 



EDISON ELECTRIC LIGHT CO. et al. v. PBNINSULAR LIGHT, POWER 

& HEAT CO. et al. 

(Circuit Court, W. D. Micliigan, S. D. June 13, 1899.) 

1. PaTBNTS— CONTRIBOTORY InFRINQEMENT — ElECTRTCITY. 

The vendor of an article of common merehandise, having no spécial 
adaptation to an infringing use, but equally adapted to a lawful and proper 
method of use, is not responslble, as a contributory infringer, for an un- 
lawful method of use by the vendee, when he knows that the vendee in- 
tends such unlawful use, but has no interest in, and malies no stipulation 
for, the employment of such method. Therefore a company engaged in 
generatlng electricity, which is conducts to the borders of a city, and there 
sells to another company, which furnishes it dlrectly to consumers, Is not 
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- , liable merely beçause it luiows that tjie dtstributing company will fumisli 

,' some of the electricity to a party employing a metjiod of use wliich in- 
fringes a patent. Nelther is ttie distributing company liable where it lias 
'no'lnterest in, and makes no stipulation for, the employaient Of such in- 
; fringlngmethdd pf use by its Vendée. 

;2. Samb^Constructioiî or Licbnsb. 

A license to use a patented thing, In the absence of clrcumstances con- 
troliing the presumption, Implies a license to maké the thing to be used. 

8. SaMb. 

An electrie company, which grants a license to a local company to pro- 
duce and distribute electMcity for use in the locality, thereby implledly 
licenses the use of ail methods and apparatus covered by its patents which 
are necessary to make tlie use of such electricity available to the public. 
Hence where the local distributing company, though not organlzed for the 
pufpose of Installlng electrical apparatus to be used by its customers, yet, 
in the absence of other parties capable of putting in such apparatus, under- 
takes to do so merely at cost, and in fact receives only the actual expense 
thereof, this fact does not prevent a customer from aequirlng an implied 
license to use the apparatus so Installed. 

4. Samb — DuBATiON DP License. 

A license to use a thing which one is authorized to make imports, in 
the absence of controlling clrcumstances, a Ucense to use it during the 
fuU term of the patent. If any restriction is intended, a stipulation therefor 
should be Inserted in the contract. Hence, where a user of electricity ac- 
quires from the company furnishing such electricity a license to use a 
certain method or apparatus for employing the same in electrie llghting, 
and purchases from the company the apparatus Itself, it does not, in thé 
absence of any stipulation to that effect, lose its right to employ such 
method or apparatus when its licensor ceases to furnish electricity to it, 
and therefore does not become an infringer by continulng to employ such 
method or apparatus in utilizing electricity fumished by another party. 

5. Same— RiGHTS op Pdrchaser. 

The sale and installation of an electrie wire and llghting system in a 
building carries with it the right to use any subsidiary and co-operating 
éléments necessary to the proper use of such System, such as transfonners 
for reduclng the voltage, without which the System cannot be advan- 
tageously and economicàlly used. 

In Equity. On final hearing. 

Bundy & Travis, for complainants. 
More & Wilson, for défendants. 

SEVEEENS, District Judge. This is a suit in equity brought 
by the Edison Electric Light Company, a corporation organized un- 
der the laws of New York, and the Edison Light Company of Grand 
Eapids, a corporation organized under the laws of Michigan, and 
doing business at the city of Grand Eapids, against the Lowell 
Water & light Company, doing business at Vergennes, Mich., and 
the Peninsular light, Power S^ Heat Company, doing business at 
Grand Eapids, both of which last-named corporations are organized 
under the laws of Michigan. The first named of the complainants 
sues as the owner of patents Nos. 274,290 and 287,516, issued to 
Thomas A. Edison. The other complainant is licensee for the use 
of the inventions covered by those patents in the city of Grand 
Eapids. The flrst named of the défendants is engaged at Vergennes 
in the génération of electrical current, which it transmits to the 
limits of the city of Grand Eapids, and there sells to the other de- 
fendant, who sells and distributes it to the people of the city of 
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Grand Eapids. The complaint is that the défendants infringe the 
rights secured by tlie above-mentioned patents, but the matter in 
controversy, as restricted by the briefs, is whether the défendants 
infringe by supplying the electrical carrent to the Livingston Hôtel, 
in the city of Grand Rapide, wherein, it is said, is maintained an 
electrical apparatus for the production of light, in violation of the 
complainants' patents. There is little dispute in regard to the facts, 
though upon one subject they are somewhat obscure, as will be 
shown later on. 

Counsel for complainants states the original facts in the following 
language: 

"The coinplainant Edison Electric Light Company was organized in 1886, 
acqiiired the légal title to a large number of patents granted to Thomas A. 
Edison and others, and Immediately entered npon the business of exploiting 
rhe inventions in the eleetric art secured by those patents. The business 
scheme contemplated by that concern, and aftem'ard carried into effiect, was 
to provide for the establishment of local central-station plants, operated by local 
companies, which, under a license from the parent company to use its patented 
inventiotis, should install Systems of lighting in the varions municipalities 
throughout the country. In pursuance of this scheme, Edison lighting com- 
panies were organized in almost every city of importance in the United States, 
each establishing a central station, equipped with electrical apparatus for the 
génération of eleetric current. Among thèse local companies was the com- 
plainant Edison Liglit Company of Grand Rapids (then known as the 'Grand 
Rapids Edison Light & Fuel Gas Company'). This concern, oi-ganized under 
the Michigan law, erected in the city of Grand Rapids a, central station equipped 
with engines, dynamos, etc., and forthwith entered upon the business of sup- 
plying eleetric current to the city of Grand Rapids for illuminating and other 
purposes, employing the arrangement of apparatus iinown as the 'Edison three- 
wire Systems' covered by patent No. 274,290, in suit. The business scheme 
contemplated by the Grand Rapids Company was not to manufacture and 
install apparatus outside of its own central station, but merely to generate 
current, and supply it to consumers, for use in apparatus installed by other 
persons or concerns. There were at this time, however, in the city of Grand 
Rapids, at least, no construction companies carrying on the business of run- 
ning eleetric wires In buildings; and it therefore became necessary for the 
Grand Rapids Company, in its effort to introduce lighting by electricity, to 
wire certain of the buildings In which this type of illumination was desired. 
Since, however, it was proposed by that concern to earn its profit, not from 
such wiring, but by the supply of current thereto, such wiring as it did was 
put in at a eost of labor and materials." 

This statement is substantially correct, so far as it goes, but I 
am satisfled that patent No. 287,516 was also concurrently employed. 

Among the buildings into which the Grand Eapids Company in- 
troduced the patented apparatus was the Livingston Hôtel. The 
company made a contract with the proprietors of the hôtel in 1888 
for supplying it with electricity, whereby it should be lighted; and 
at the same time, while the building was in the course of érection, 
the Grand Eapids Company, under contract with the owners of the 
hôtel, put in the apparatus, the most of it within the walls, behind 
the lath and plastering, and through partitions. The Livingston 
Hôtel continued to be supplied with the current by the Grand Rap- 
ids Company, and used the apparatus so put up, until the fall of 
1894, when the proprietors of the hôtel ceased to use the current 
from the Edison Light Company of Grand Eapids, and set up a 
dynamo of their own on the hôtel premises, together with a steam 
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engine to operate it. Tte dynamo was connected with the house- 
wiring apparatus put in by the Grand Rapids Company, as above 
stated, and from that time until February, 1896, the proprietors of 
the hôtel supplied and used their own current. At the last-named 
date (February, 1896) the Idvingston Hôtel people discontinued the 
use of their own dynamo, and from that date until the présent the 
hôtel has been supplied with current by the défendant the Peninsu- 
lar Company, which, as above stated, takes the electrical current, 
for gênerai distribution to the people of the city, at a place near 
the Iknits of the city, under contract made between it and the Lowell 
Company. Ever since the electrical apparatus was put into the Liv- 
ingston Hôtel by the Edison Light Company of Grand Eapids, the 
apparatus has been continuèd in use, except that from February to 
October, 1896, there was some modification in the System of light- 
ing, which will be hereafter noticed. But this modification not oper- 
ating satisfactorily, the use of the three-wire System in the hôtel 
was thereafter continuèd without the modification just mentioned. 

The substance of the complaint is that the livingston Hôtel peo- 
ple are using the System of the Edison patents for the purpose of 
lighting the hôtel, notwithstanding the contract between the Grand 
Rapids Company and the owners of the Livingston Hôtel has long 
since expired; it being claimed that the owners of the hôtel had 
the privilège of using the patented apparatus only during such a 
period as it should continue to take its current from the Grand 
Rapids Company under contract with that company. On behalf of 
the owners of the Livingston Hôtel, it is claimed by the défend- 
ants, or one of them, that the installation of the patented apparatus 
for a price paid therefor, while the hôtel was being built, was, in 
substance and effect, a sale of the apparatus, which carried with it 
a release from the monopoly of the patent, and authorized its free 
use thereafter. The two défendants are charged with contributing 
to the infringement of the complainants' patents by the Livingston 
Hôtel people. The latter are not made défendants to the suit, and 
it seems an anomalous constitution of the case that the party prin- 
cipally interested in the subject of the controversy is entirely omitted 
from the parties set up for the litigation. The theory on which 
this making up of the parties is supported evidently is that ail 
parties guilty of infringement are tort feasors, and the complainant 
may sue whom he will^ ail of which would be consistent with the 
principles which obtain in courts of law. But it certainly is not a 
convenient one to be pursued in equity courts, where the leading 
rule in respect of parties is to bring in those who are interested in 
the decree. Under the opération of that rule, the owners of the 
Livingston Hôtel should hâve been made défendants in the suit, so 
that they could hâve the opportunity of defending their own rights, 
instead of being obliged to leave the contest to others. But with- 
out deciding whether this ought to hâve been done, ther^ having 
been no question of this sort raised in the progress ot tlie case, I 
shall proceed to détermine it without référence to that feature. 
It is obvions, however, that the défendants may justify under the 
right of the owners of the Livingston Hôtel, if the latter hâve such 
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right as is claimed for them, and the défendants, in so far as they 
justify under that right, must stand or fall upon the test whether 
the installation of the apparatus by the Grand Bapids Company 
in the hôtel for a priée paid therefor operated as a purchase of that 
apparatus, and gave to the owners of the hôtel, who thus became 
the owners of the apparatus, the right to use it thereafter for the 
purposes for which it was designed and to wliich it is adapted. 

Another question, however, is involved in référence to the position 
of the Lowell Company, and the case as made against it may be con- 
veniently considered at this point. The contention on the part of 
the complainants is that the Lowell Company, by furnishing the cur- 
rent to the Peninsular Company, which in turn furnishes it to the 
Livingston Hôtel to be there used in infringing apparatus, is a joint 
contributor with the Peninsular Company to the alleged unlawful 
use of the apparatus in the hôtel. The facts upon which this conten- 
tion turns hâve been already stated. They are, shortly, that the 
Lowell Company sells the current which it générâtes to the Penin- 
sular Company, which in turn distributes it to its customers in the 
city of Grand Eapids, among the rest to the Livingston Hôtel. It is 
not alleged or claimed that there is any spécifie agreement, or that 
it is any part of the contract between the Lowell Company and the 
Peninsular Company that the latter shall furnish to the Livingston 
Hôtel the current which the Lowell Company sells, and there is noth- 
ing in the case to distinguish it from the case of sale of ordinary 
merchandise to a purchaser, who will, as the vendor expects, sell it to 
others, who may or will make use of it in violating the rights of oth- 
ers. That which is sold by the Lowell Company has no particular 
adaptation for use in the Edison system, but is equally adapted to any 
and ail means of electrical distribution and use. The doctrine of 
contributory infringement bas never been applied to a case where the 
thing alleged to be contributed is one of gênerai use, suitable to a 
great variety of other methods of use, and especially where there is 
no agreement or definite purpose that the thing sold shall be employed 
with other things so as to infringe a patent right. The cases which 
are cited (Thomson-Houston Electric Co. v. Kelsey Electric Ey. Spe- 
cialty Co., 72 Fed. 1016; Heaton-Peninsular Button-Fastener Co. v. 
Eurêka Specialty Co., 25 0. C. A. 267, 77 Fed. 297) do not support the 
position taken; for in those cases not only was the thing furnished 
peculiarly adapted to the infringing use, but the court found, as 
matter of fact, that there was a wrongful purpose on the part of the 
contributing défendant that the article supplied should be so used. 
Thèse are the characteristics of a case for making one liable as a 
contributory infringer. My conclusion upon this brandi of the case 
is that, as to the Lowell Company, the bill must be dismissed. 

The case against the Peninsular Company involves not only this, 
but other and more complicated questions. The bill does not charge 
the défendants specifically as contributing only to the infringement 
complained of, but charges that they "use or cause to be used" the 
infringing apparatus. Perhaps it is not necessary that the bill 
should make a distinction between a party directly infringing, and 
one who contributes to an infringement by another, but the charge 
95 F.— 43 
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that a défendant "uses or causes to be usèd" the oflending tWng is 
indicative of the act of whieh the défendant must be guilty in order 
to render him liable on the theory that be is a contributory infringer. 
It is argued that the Peninsular Ckjinpany infringes in two ways: 
Ficst, by furnisbing current to be used in an infringing device; and, 
second, that it supplied a part of the System of apparatus by whieh the 
current is used. The record does not show that tbe Peninsular Com- 
pany itself uses the current after it is delivered to the Livingston 
Hôtel, but that the hôtel proprietors use it, taking it from the Penin- 
sular Company; nor does it show thât ^he Peninsular Company causes 
the use of the current in the hôtel, or does any other thing whieh in- 
cites : tbe alleged infringing use than merely supplying the current. 
The manner of its use is indiffèrent to that company. There is no 
contract that it shall be by the employment of the Edison patents. 
It is fairly to be inferred that the company knows that it will be so 
used. The question, therefore, eomes to thisy whether the vendor 
of a thiûg of common merchandise, having no spécial adaptation to 
an infringing use, but is equally adapted to a lawful and proper 
method of use, is responsible for an unlawful method of use by the 
vendee, when the vendor knows that the vendee intends the unlawful 
method of use, but the vendor has no interest in, and makes no stipula 
tion for, the employment of a method of use whieh invades the rights 
of another, is liable for such unlawful use. This subject has already 
been considered in dealing with the LoWell Company. I do not think 
the law of patent rights has been carried to this extent, and légal 
analogies everywberé else are to the contrary. In the case of the 
Heaton-Peninsular Button-Fastenfer Go. v. Eurêka Specialty Co., that 
whieh the contributor. furnished was especially adapted to the use 
whieh infringed, andno othersjand^miorfcGver, itwas supplied for the 
vfery puppo&e of enabliûg the vendee to do that :^hich the court held 
:was an iûfringement of the patent. The drift of décision in regard 
to contributory infringement seeMs to me to be in conformity with 
those analogies, and to require, in oxyder to hold one liable as a con- 
tributor, that he should hâve a purpose or interest reaching into the 
unlawful use, and that mère knowledge by the vendor of an intended 
unlawful use by the Vendée of a common article of merchandise sold 
to him would not bê suffieient. The ow^ner of a water priyilege who 
sells to a mill owner the use of so much water as will flow through 
a certain aperture under a given head is not a contributory infringer, 
though the mill owner, should use the water to propel machinery cov- 
ered by patents whieh he does not own ; . nor is one who under con- 
tract furnishes steam measured by horse power to a manufacturer 
who uses it in violation of another's patent, nor one who furnishes 
electrical current to move cars on a street railway wherein is em- 
bodied a patented device belonging to another. Nor would the mère 
f act that the seller coûStructed the opening and water ducts, or regu- 
lated the supply of steam to the needs of the consumer, or of the 
electrical current to the requirements of the railway car, render him 
liable; the thing supplied being necessary, and capable of, and 
adapted to, a lawful use. The vendee must look out that he does 
not with it trespass upon another's rights. It would be an intoler- 
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able burden upon the business of the community if the seller in every 
such case was bound to ascertain, at his péril, whetlier a valid patent 
right was being infringed by his vendee. It may be said tiiat the 
instances mentioned corne near to the line, but they lack the spécifie 
purpose to aid the infringer in doing the wrong which is essential to 
make the seller liable. 

If this is à correct statement of the law, it must follow that this 
bill cannot be sustained as against the Peninsular Company upon 
that ground. But it appears that it supplied the transformera inter- 
vening between the generator and the house wiring, and a différent 
question arises upon that circumstance. It is urged in behalf of the 
complainants that this completed the Edison systém, and that the 
Peninsular Company became a contributor in thus making it up. On 
the other hand, it may be said that it is indiffèrent to the Peninsular 
Company in what machinery or by what method the current, after it 
leaves their lines, is used in the hotel, — whether by the Edison, the 
Stanley, or some other method. If it is used by some other method 
than the Edison method, it is not contended that the défendants' 
apparatus, when joined to that of the hotel, would infringe. Indeed, 
the contrary is substantially admitted. And the défendant the 
Peninsular Company in its answer insists that it is not responsible 
for the use made in the hotel after it has delivered the current. The 
leaning of my judgment is against the contention of the Peninsular 
Company, and that their défense upon this ground cannot be main- 
tained. But I do not flnd it necessary to décide this question, for, 
in my opinion, there is no infringement by the proprietors of the 
Livingston Hotel. The validity of the complainants' patents is not 
disputed; nor can it be doubted that they were duly assigned to the 
Edison Electric Light Company, as stated in the bill. The relation of 
the Edison Light Company of Grand Kapids to the other complain- 
ant, and its interest in the patents, is thus set forth in the eighteenth 
paragraph of the bill: 

"And your orators further show imto your honors that your orator Edison 
Light Company of Grand Eapids has had slnce the 31st day of December, 1886, 
and now has, the exclusive right and license to usa apparatus emhodying thê 
said Invention under said letters patent, and each of them, withln the corporate 
llmits of the city of Grand Kapids, for central-station Ilghting, and, vs^ith certain 
exceptions, for isolated Ilghting." 

This, being interpreted, imports that on December 31, 1886, the 
Edison Electric Light Company granted an exclusive license to the 
(irand Kapids Company to use the inventions in question within the 
limits of the city for central-station lighting, with certain exceptions, 
of which it is not alleged that tlie Livingston Hotel was one. It not 
being stated that the license was for a shorter period, it is to be in- 
ferred that it was for the life of the patents. Plow Works v. Star- 
ling, 140 U. S. 184, 19.5, 11 Sup. Ct. 803. The court is required to 
deal with the case as it is presented by the pleadings. Some of the 
argument of counsel for the complainant is based upon the license 
as it appears in the testimony, and it is claimed from that that the 
license was more restricted than from the allégations of the bill it 
would appear to be. This instrument was compétent and admissible 
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to prove the grant of the license from the Edison Light Company to 
the Grand Eapids Company, stated in tlie bill, but it did not bave the 
effect to eûlarge or alter tlie issues made by the pleadings or change 
their due construction. The dçeree rests upon the pleadings, and 
must follow them. This is the well-settled rule in equity pleading 
and practice. Carneal v. Banks, 10 Wheat. ISl; Foster v. Goddard, 
1 Black, 506-518; Agawam v. Jordan, 7 Wall. 607; Phelps v, Elliott, 
35 Fed. 455-461; Jennison, Ch. Prac. 21, and note, 40-190. 

In order to ascertain what were the rights and powers of the Grand 
Eapids Company under the license, it is necessary to take into view 
the position and objects of the parties. The extract from the brief 
of cotinsel for complainanta, already made, frankly exhibits thèse 
matters in part. In another part of the brief it is further said : 

"The complainant Edison Electric Light Company tas from the time of its 
organization, In 1886, conducted its opérations upon a deflnrte business scheme. 
Tliat scheme was to hold and retain the tltle to ail patents acquired hy 
it, and ineluding the patents hère In suit, and to provl&e for the employment 
of the Inventions so patented by a single central -station compaay in each mu- 
nielpality of such size as to warrant the opération of such a subconcïi-n. This 
business scheme, contemplated from the start, has been carrled out from 
Maine to California, and from the Great Lakes to the Gulf. In each important 
municipallty -wlll be found an Edison' Lighting Company, and having substan- 
tially the same' -rights under the Edison Electric Light Company's patents. Ail 
of ' thèse local or subcompanies, for their use of the inventions covered by the 
complainant Edison Electric Light Company's patents, hâve paid to the latier 
concern a rpyalty considération." 

The Edison Light Company of Grand Eapids was organized to 
supply electrical current to others. By its charter, that was its busi- 
ness. It was not a manufacturer. If it engaged in putting in ap- 
paratus, as it probably was expected it would, that was an incident 
to its proper business, and made necessary by the peculiar circum- 
stances. It was intended that it would license others to use the ap- 
paratus, by which its product would be made available to the public, 
and the apparatus intended was the Edison Company's System. 
Witbout that, the Grand Eapids Company's license was of no value. 

Nobody contemplated that the consumers would be required to ob- 
tain an express license from either company, either to make or use 
the apparatus. If the circumstances indicate such an intention, a 
license to use implies a license to make the thing to be used. Stone 
Cutter Co. v. Shortsleeves, 16 Blatchf. 381, Fed. Cas. No. 13,334; 
Woodworth v. Curtis, 2 Woodb. & M. 524, Fed. Cas. No. 18,013; 
Montross v. Mabie, 30 Fed. 234; Oliver v. Chemical Works, 109 U. 
S. 75, 3 Sup. et. 61. In the présent case the circumstances clearly 
indicate that this was the intention, and the subséquent conduct of 
the parties conflrms the implication. The flrst trace of any question 
of the authority of consumers to make the apparatus they were to use 
is found in the position taken in behalf of the complainants in the 
pending case. It would not be going far wrong, as I think, to treat 
the Grand Eapids Company as a créature of the Edison Electric Light 
Company, organized for its own purposes, and a mère agency for 
ti'ansacting its business at Grand Eapids. If this be so, there is 
little merit in the strenuous attempt to repudiate its authority to 
grant a license to its customers; for it was a considération given in 
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the business of its principal. What that business was is not clearly 
defined. But it is unnecessary to dwell upon this aspect of the case; 
for, if we treat the companies as standing at arms' length and as 
parties to the license contract only, I think that a suiHcient authority 
for the granting of the license to make and use the requisite ap- 
paratus. 

When the Edison Electric Light Company granted its exclusive 
license to the Grand Rapids Company, it took its royalty for the 
maldng and using of ail apparatus which it was expected and intend- 
ed that the licensee should make, or cause or permit to be made, for 
using the inventions specified. In turn, the licensee recelved its 
royalty from its customer when it caused the construction of the ap- 
paratus in the hôtel at the cost of the customer, and secured the con- 
tract for furnishing the current. In this instance, the licensee itself 
furnished the material and constructed that portion of the work 
which embodied the essence of the "Edison three-wire System," in the 
hôtel. This it did under contract, and received |544 in payment 
therefor. That sum was the actual cost of the material and con- 
struction. Much stress is laid upon this latter fact, and it is con- 
tended that no considération was received by the Edison Light Com- 
pany of Grand Rapids for putting in the works, and therefore nothing 
to support a license; and from this it is further argued that it can- 
Dot be supposed that the company intended that any license accom- 
panied the construction and sale of the apparatus. But it is incor- 
rect to say there was no considération. The contract for putting in 
the Works was parcel of an entire transaction, which also included 
a contract for taking electrical current for use in the hôtel, and the 
beneflt of that contract constituted the considération for putting in 
the works. ïhe company did not give its time and attention to the 
matter as a gratuity. The owners of the hôtel invested their money 
to the amount above stated in the apparatus. It became their own 
property, and a âxture in the hôtel. It was of little or no value for 
removal elsewhere. It would seeni that the same resuit would fol- 
low if the owners of the hôtel had caused the works to be put in by 
some one else with the sanction of the company. But it is argued 
that, if a license to use this apparatus passed with the making and 
installing it in the hôtel, it was merely for use while the hôtel con- 
tinued to take its current from the company which put it in. 

This contention is based upon the suggestion that it is altogether 
improbable that the electric company of Grand Rapids would hâve 
consented that the license to use should endure beyond the time dur- 
ing which it would supply current to the hôtel. There is some 
weight in this suggestion, but it is more than counterbalanced by op- 
posing considérations. The contract for the supply of current was 
for no deflnite period. There is the same improbability that the 
owners of the hôtel would hâve incurred this very considérable ex- 
pense for the accommodation of a contract which might be put to 
an end at any time. The company might advance its price, and the 
owners of the hôtel would be at the mercy of the company. The 
only alternative would be the discontinuance of the System which 
had been installed, or the incurring of considérable expense in con- 



v«p.tii}g it jnto anpther apparatia,s, aiMj;; acquiring other {Kitent riglits. 
lïé.|act.tn^|: ihp material may be pï use in the brganization oî a new 
str^ftqréiis pj^ ïit'tle, or no weigiit. ' Thg same, thirig jW^Vltieen true 
in mapy pî |h^ eà^es^vliprein a lîpenBe to use has.bpen implied from 
the.cpntract pf tlië parties. Besîdes, a license to use à, thin,g wliich 
one is àuth.orized to make, in the absence of controllîng circumstan- 
ces, ijnports a liçense to us,e it during tbe life of the patent. H any re- 
stricûpn was iijiended, it4s;reaspnableto suppose it wdùld hâve been 
stipulated for.^t the tiine. ,- Thé propf is clear that no such restric- 
tion was împosed. Oné'of the ownërs of the hôtel testifles that he 
had charge of the making of the contract, and that nothing was said 
bv ,way of liniitation of thp use in respect to time. His téstimony is 
keehly criticisçd by couusel fpr complainants. There is, however, 
net pnly an absence of contradictory téstimony upon tHe subject, but 
Mr,. .McCoy, who was called as a witness for complainants, and who 
stages that he has been the président and managing ojflcer of the 
Edisoo Light Company of Grand Rapjds from its organization, testi- 
fied tba,t nothing waS; said wheri the contract was made in regard to 
the duration of the u^p, The follpwing is an extract frora his tésti- 
mony as exhibited by the record; 

"Q.i State Tvbether or pot it was within the contemplation of your company, 
or the purpose of ypiir company, that the wiring -which. you lnst3,ilecl in the Liv- 
ingston Hbtel shoùld be ùsçd for any other purpose thàn the service of current 
on' the 'E(Hsçn System. Mr. More: I object to tliàt a^' incompétent, as the 
witness eann'ot testify ttf the intentions and puuposes in contemplation of the 
complalnant conjpanyi : jA.. , No. ; Q. Between; yourself, or yourself actlng for 
your copipanyt and the proprietors of the Liyingston, was there any arrange- 
ment çn that subject? A'. At that time there was no other system of properly 
lightirlg; so the question coùld riét arise. No other systèni had been developed 
at that time; The récent Systems bave come in sincè." 

And, there is no doubt t}iat thiS \vàs the fact. The Edison Com- 
pany at Griand Jîapids had not long before organized fpr the purpose 
of exploiting tlie Edison patents, and supposed them;,tp fill the fleld. 
No rival hadftppeared,.q^nd ne doubt the parties believed that for a 
long time tlje conipany would iriaintain its position, and continue to 
supply it^:Cu,stoiners. Ip a great measure this expectation lias been 
realized, though probably the rivais hâve corne sopner tlian expected. 
But we are to interpret the contract in the light bf circumstances 
then existing, and pot by events which hâve subsequently transpired. 

Agaip, it is urged. that the works installed in the hôtel constitute 
only one. élément of the çlaims in the complainants' patents, and that 
a license to use must be bf the whple invention. But the proposition 
is not sound. It is eupugh if the thing sold, or authorized to be sold, 
by the .patentée is so far of the essence of the invention that its value 
is îost or serioijsly, impaiypd if the vendee cannot use the other parts 
of it. Tlie vendor must be held to hâve intended that the other 
parts, :w;hich are incident and necessary to its use in order to give it 
value, will also be usecj. No doubt, where the article is adapted to, 
and valuable for, other and indepepdent use, as in the case of the 
sale of the prism (Roosevelt v. Ekctric Co., 20 Fed. 724, cited by the 
complainants' coupsel), a différent rule. would prevail. In that case 
Judge.Wallace said: ! 
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"Where the article iis of such pecnliar characteristieis tlmt it cannot be dealt 
in as a trade commodity, and canuot be used practieally at ail, unless as a 
part of another patented article of the vendors, it would be preposterous to 
sui)pose that the parties did not contemplate its use in that waj'." 

The distinction is clear enough. The peculiar and distinguishing 
characteristic of the first of the Edison patents in suit, which is right- 
ly termed his basic patent, was the employment in the house-wiring 
apparatus of a compensating conductor, running between two outer 
wires connected with the positive and négative pôles of the genera- 
tor, respectively ; the compensating conductor having offsets running 
froin each side to the side wires, respectively, on each of which offsets 
an arc was formed at the location of the larap. By means of the 
transformers, a division of the electrical energy borne by the main 
wires was effected, and by means of the three-wire System the divi- 
sion was continuée!, and each lamp was rendered independently con- 
trollable. The advantage of this arrangement consisted in equaliz- 
ing and relieving the tension of the current on the wires, which uu- 
der certain circumstances becomes excessive, and thus overheating 
is prevented. Tliis device gives the nanie to what is called in the 
record the "Edison three-wire System." Of this patent, Mr. Jenks, 
the complainants' expert witness, says: 

"It deserlbes and claims what has become to be known, from the foi-m in 
which the invention has usually been embodied and introduced, as the 'three- 
wire System.' This patent is the fundamental or underlying diselosure covering 
tliis compensating System of distribution from a divided source of electrical 
energy, and several patents ■ hâve been granted f ôr improvements thereon, at 
dates subséquent to that of this original patent, one oî thèse subséquent patents 
being the second Edison patent hère in suit, No. 2S7,516." , 

The second patent covers an invention which consists in the inter- 
position, at a point on the lines leading from the gpnerator to the ap- 
paratus immediately concerned in the production of light, of trans- 
formers, whose function it is to reduce the voltage or tension on the 
lines leading to them, which is many times greater than can be used 
on the lighting apparatus, to a moderate voltage, such as can con- 
veniently be employed at the latter point. This rendered less wiring 
necessary on the main lines, and it aiso assisted in regulating the 
tlow of current to the lamps. The latter invention is an improve- 
ment of the former. In both, the essential feature was the construc- 
tion of the regulating de vices in the illuminating apparatus, speaking 
with référence to its service in lighting. Other éléments, such as 
generators, transformers, and lamps, were not new, and were inci- 
dents to the main feature. 

In accordance with eontrolling rules of law, it must be held that 
the sale and construction, as flxtures in the hôtel building, of the ap- 
paratus embodying the substance of the invention, carried with it the 
j'ight to use the subsidiary and co-operating éléments, which was, in 
tlie contemplation of the parties, necessary to malie the former use- 
ful. 

A further contention of counsel for complainants is that the method 
employed by the Edison Light Company of Grand Rapids involved 
only the éléments of the first patent, and did not involve the inven- 
tion covered by the second, — that is, did not involve the employment 
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of tlie transformera, — and therefore the license iiuplied did net au- 
thorize the use of the later invention. If tlie fact was as assumed. 
I should incline to the opinion that the resuit contended for would 
follow; but I am satisfied that the fact was otherwise. The évi- 
dence upon this point is obscure, but such as there is, taken with the 
reasonable inferences from undoubted facts, leads'to the conclusion 
that in ail probability the original construction included the trans- 
formers as well as other éléments of the Edison patents. The (Jrand 
Eapids Company's license covered both patents, and the use of the 
transformers was advantageous to itself , by rendering its service more 
economical, as well as tothe owners of the hôtel. The hôtel was a 
comparatively large structure, using about 500 lights, and the require- 
ments of an apparatus for that place as nearly perfect as was prac- 
ticable were évident. And no reason is perceived why the trans- 
formers should not hâve been used. Besides, the complainants are 
in the electrical business. They put in the works because they were 
experts. They must hâve the means of knowing whether trans- 
formers were employed in the original construction or not, and, if 
not, they should hâve the means of proving that they were not. The 
other parties to the contract were not experts, the business was new 
to them, and they would be unlikely to know what the détails of con- 
struction were. The complainants are therefore subject to the pre- 
sumption applicable to such circumstances. When the Edison Light 
Obmpany of Grand Rapids ceased to supply current to the hôtel, they 
rèiijbved their own part.of the apparatus. Hence the fact that, when 
the Peninsular Company began to furnish the current to the hôtel, 
it put in the Stanley transformers, has no signiflcance, as tending 
ta show that the former company did not also use their transformers. 

Complainants claim also that importance should be attached to the 
fact that the hôtel owners in 1894 made a modification of the house 
wiring, so as to couvert it into the "two-phase three-wire construc- 
tion" of the Stanley System, which they used for part of that year, 
and that this demonstrates that the house wiring is susceptible of a 
noninfringing use. But there are two answers to this. In the flrst 
place, it has no tendency to show what the intention of the parties 
or the légal effect of their contract in 1888, made while the art was 
in its infancy, was; and, seeondly, the experiment was not success- 
ful, and it was found necessary to take out the modification, and re- 
vert to the Edison System. The Stanley System cast too great a load 
upon tbe central wire, and overheated it. It appears that the trans- 
formers, introduced into the apparatus in 1896, when the Peninsular 
Company commenced to supply current, were not the transformers of 
the second Edison patent, but were the transformers of the Stanley 
System. What the effect ,of that would be upon the question of in- 
fringement would dépend upon the seope of the second Edison patent, 
and a comparison of the transformers of the two Systems, if the 
Edison patent is not broad enough to cover any kind of transformer. 
But, as I reach the cpnclusion that the Mil cannot be maintained for 
other reasons, it is unnecessary to pursue that inquiry. 

Since the case was submitted a stipulation. of counsel for the par- 
ties has been flled, whereby the contre versy is limited to the question 
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whether the second claim of the second patent, whicli fully charac- 
terizes that invention, is infringed. But this bas not relieved the 
court from the duty of considering the former patent, since both are 
involved in the questions in regard to the interprétation and effect 
of the contract and action of the parties when the apparatus which is 
charged as offending was originally installed in its présent situation. 
The resuit is that the bill must also be dismissed as against the Penin- 
sular Light, Power & Heat Company. A decree will be entered in 
conformity with thèse conclusions. 



HARTZ V. CLBVELAND BLOCK CO. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1899.) 

Nos. 688, 689. 

1. Equity Pleading — Plea and Replication — Review. 

When, after a plea is set dowii for argument as insufficient in law, the 
court pennits it to be amended, and a replication is then filed, and a hear- 
inghad upon évidence bearing on the issue thus made, and the court there- 
upon finds that the plea is supported, and dismisses the bill, the only ques- 
tion open for review is the question as to whether the plea is sustained by 
the évidence. 

2. Patents — Oontbacts for the AssiiJNMEKT or Inventions and Patents. 

The owner of a machine shop, who had Invented a metallic snatch block, 
entered into an agreement veith a company whereby it was to pay him "ail 
the costs and expenses of maklng and perfecting such Invention and ob- 
taining patents," in considération whereof he was to hâve the right to 
manufacture at a reasonable profit ail the snatch bloclvs, tackle, etc., which 
the Company sliould put upon the market. Thereafter he perfected one 
snatch block, and obtained a patent therefor, and while so doing he pre- 
sented weekly bills to the company for labor, material, and expenses 
incurred in working out his ideas, together with the cost of tools, dies, pat- 
terns, etc., and such bills were paid by it. Held, that this was a practical 
construction of the contract by the parties, and the company could not 
thereafter, in respect to subséquent inventions, claim that it was only 
obligated to pay merely the cash outlay in obtaining the patent. 

Appeals from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

The appellant, who was complainant below, filed this bill to restrain the in- 
fringement of patent No. 442,679, granted to Henry V. Hartz, December 10, 
1890, for a snatch and tackle block. To this bill the défendant filed a plea, 
which, in substance, averred that the défendant was a corporation engaged 
in the business of manufacturing and selling snatch and tackle blocks and 
analogous devices, but had no factory of its own; that the complainant, Hartz, 
was the proprietor of a well-equipped machine shop, and had between 1886 and 
1892 made for appellant, at agreed priées, ail the snatch and tackle blocks 
needed In Its business; that "in or about the year 1888" the défendant entered 
into an oral agreement with complainant by which he obUgated himself to 
assign to défendant ail United States patents which might be granted to him 
for Inventions relating to métal snatch and tackle blocks while the agreement 
was in force, the défendant agreeing to pay him "ail the costs and expenses of 
making and perfecting such inventions and obtaining patents"; and also that 
In considération of such promise the complainant "should hâve the right to 
manufacture at a reasonable profit ail the métal snatch and tackle blocks which 
défendant should put upon the market and sell." The plea further averred that 
said contract continued In existence from "in or about 1888" until November,. 
1892, when, without cause, the complainant refused to make for défendant 
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«ucl)i bloc^r^s It ;w;anted, and entered into ani^greeinent wlth another dealer; 
that during the continuance ôf tliis agreemént, cdmplaiuaat, at the suggestion 
and f or thè ' berièflf bî defetdatit's trade, ' péi'tected thèse aeveral inveùtions 
for which'he procUred patents,-^the first; of tliese being for a snatch Mock pro- 
tected by patent No. 387,071, , dated Juiy 31, 1888. 'jhe second i^as tliat se- 
cnred b^ patent No. 442;679, for a snatcJj and taxîkle block, issued December 
16. 1890; and the third and làst being for the invention of a tackle block, cov- 
ered by patbiit l^o. 470.240, issued March 8, 1882. It is aveired that patent 
No. 387,071 was assigned, shortly after it waa taken ont, to the défendant, 
but that the complainant bas retused to asSign tUe otjier two patents which 
were taken ont during said agreemeut for Invtentions made and perfeeted during 
said agreemént, although défendant "has made demand upon the complainant 
to transfer and assign same, and has offered to pay and to reimburse tlae com- 
plainant for the cost and expenses incident to obtaining the patents and re- 
ducing the inventions to practice." The jjlea concludes with the averment 
that complainant is -obtaining patents for said inventions; "was, by reason of 
the premises,,siœpiy a trustée for défendant; and in equity and good conscience 
holds no titlé to oi' interest in said patent, save as trustée for the défendant." 
Replication was tiled, and proof taken. TJppn final hearing the plea was sus- 
tained, and the bill dismissed. A similar bill was tiled for infringcment et 
patent No. 470,240, and a like plea flled by défendant, upon which issue was 
taken. ITpon final hearing tWa blU wâs also dismissed. Oomplainant has ap- 
pealed from both deerees, aild by stipulation the causes hâve been heard to- 
géther upon one record and assignment oterror. 

J. E. Ingersoll and Samuel T. Douglass, for appellant. 
Harvey D. Goulder, for appellee. 

Before TÂfT and LtJRTpK, Circuit jtidgfes, and Çh^BK, District 
Judge. , ;, .V ■ , ; ' '/' ,' ." '" ',■: 

LUBTOSf, Circuit Judge, after mabing the foregoing statement 
of facts, delivered the opiniiôn of tlië Couii, ' .'; 

The heai'ïng 'vé'afe upon the plea, amènerai replication, and the évi- 
dence taken in sùppprt of thç.plea. Such a plea is a spécial answer 
to the bill, anànothing is put in issue, so far as the plea extends, but 
the truth of the matter J)leiaded. . Farley v. Kittson, 120=U. S. 303-315, 
7 Sup. et. 534; Dalzen 1^. mhiifacturing Co-i 149 U. S. 315, 13 Sup. 
et. 886. Tli,e ^or'iginar plea was set .down for argument as insuf- 
flcientiii ,iw. The court permitted the plea to be amended. To the 
plea, as ainieaded, the complainant' tobk issiiè by â général replica- 
tion. Upon the évidence bearing upon thé Issue thué niàde the court 
found that the plea was supported, and dismissed thé éomplainant's 
bill. No èrror hàs beén îlssigned upon , the ruling of thé court in 
siastai'ning'tliié';^lèà''a8 su^.qient in lav?. The only, question thus 
ôpëh is as toTS^hether the court erred in holding othat the, plea was 
sustained by the évidence. If it was not supported, it sbould hâve 
been overrulâdj iand the défendant ordérëd to anëwér. Dalzell v. 
Manufacturirig' Co., 149, TJ. S. 315, 326, 13 Sup. Ci:,, 8§6; Farley v. 
Kittson, 120 ]LJr,S.' 303, 31^, 318, TSup, Ct: 634. , ■:.,'. 

The évidence :does not, in our judgment, support the plea. The 
plea avers "that the contraët -vi^as made "itf or about 1888," — a most 
vague and îhdeânHe date. 'Ihie eyjsîèpicé, if possible, leaves it still 
more unçertaîn,: Ji|i(îleavès lit probable that the convepsation relied 
ùpon. as con^tïtuting the agreemént sought to be:;set iupi occurred 
some time in 1887. The'plêa makes no 'averment toucfeing-the dUra- 
tion of the allégea agreemént. The évidence is that npthing Was said 
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about the duratioh; and counsel for appellee, in pi-der to take the 
case without the statute of f rauds, hâve urged that under thé évidence 
it was an agreement "which could hâve béen terminated by either 
party at any time upon reasonable notice." The priées to be paid 
Hartz for making such blocks as the bloclv company had occasion for 
are shown to hâve been agreed upon for one year. This makes it 
altogether probable that the understanding of the parties was that 
the agreement under which Hartz was to get ail the work needed by 
the bloek compaiiy was to continue but for one year. Prom this it 
would follow that only during that year was he under any obligation 
to assign to them patents taken ont for improvements in blocks. 
The greatest nncertainty in the évidence supporting the plea is that 
which relates to the considération to be paid Hartz for his inventions. 
The expense incident to experimenting and developing new ideas 
was great. The cost of patterns, dies, and machinery for the prac- 
tical manufacture of improved snatch and tackle blocks was out of ail 
proportion to the other costs incident to tiie obtention of a mère 
paper patent. Who was to bear the cost of tools, materials, labor, 
etc.,'uséd in devising and perfecting such new inventions as might be 
suggested to the mind of Hartz? Who was to pay for the plant 
necessary to the practical manufacture of new inventions? The plea 
avers that "défendant was to pay the costs and expenses of making 
and perfecting said inventions and obtaining said patents." But 
Mr. Lyman, who represented his company in the making of the al- 
leged agreement, in stating the bargain says Hartz "agreed to do any 
such work as was necessary to improve or change any bloek that we 
raight désire changea, or to make such new inventions as had been 
the work of Mr. Ford in the past, free of cost to the bloek company, 
except the actual money outlay or cost of patents when procured, 
we agreeing to give him the exclusive manufa,cture of the blocks in 
considération of such work." He was asked if this expense to be re- 
imbursed was to be conflned "to the expense that attorneys might 
charge," and answered: 

"It -was confined to the actual cash outtay for the obtainment of the patent. 
Q. Did that include nothing more than the expense that attorneys might 
charge? A. Whatever expense was necessarj' to obtain the patent, I don't 
know what they are. Q. Wasn't It taUîed over that there would hâve to be 
various expenses In making patterns and malcing experiments, to see whether 
the invention was really a practical one, before the patent was applled for? 
Wasn't that talked over between you and Hartz? A. Yes, sir; and Hartz 
didn't désire any pay for that. Q. Did he say he did not to you? A. He did. 
Q. Is it not a faot tliat he presented accounts to you to eover the expense of 
patent 387,071, covering just such items of expense, and tliat the bloek com- 
pany reimbursed him for the same? A. Not to my knowledge." 

The fact was that complainant did undertake to get out a métal 
snatch bloek some time in 1888, being the device covered by patent 
No. 387,071, and that every expense incurred by him for material 
and labor in the course of his experiments, as well as the entire cost 
of tools, dies, patterns, etc., used in worliing out his ideas or in 
préparation for the practical manufacture of his improved tackle 
bloek was presented to the défendant company from time to time as 
the expense accrued, and paid. Thèse items aggregated, including 
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attorney's fees for securing a patent, the sum of $937.88. From v/eek 
to week Hartz presented his expense bill, and had it paid; and, so 
soon as the patent issued, he assigned it to the block company, Now, 
\a this court to flnd the contract to be one which required Hartz to 
incur thé côst of experiments and pf patterns, as claimed by Mr. 
Lyman, the secretary and treasurer of the company, and the oiHcer 
who sayis he made the contract, or is it td flnd that the agreement was 
as construed by the parties themselves with respect to the patent 
which was assigned to the block company? If we construe the plea 
as averring an agreement under which Hartz wàs to experiment and 
perfect devices for improving snatch and tackle blocks, and to make 
such patterns, dies, tools, and machinery as were necessary to the 
inanufacturing of such.improveménts, at his own expense, being re- 
imbursed only to the extent that he had paid ont money for the 
aotual procurement of a patent and by thé profit he might make 
upon such improved blocks as the block company might choose to 
order from him, no such agreement is proven. The fact that he was 
reirnbursed for ail his outlay in perfecting the device covered by 
patçDt No. 387,071, which he did assign to the company in 1888, 
including cost of dies, patterns, and tools for making the blocks 
cOvered by that patent, and that such reimbursement was made 
fronjL week to week, as the work was done or the expense in- 
cufred, without question or controversy, is a démonstration that 
that invention, at least, was devised, perfected, patented, and as- 
signed undèr an agreement quite unlike that stated by Mr. Lyman. 

The alleged agreement of 1887 or 1888 was not even the origin 
6t the business relation of Hartz and the block company, The 
plea avers that those relations had begun in 1886. The évidence 
shows that for years prior to 1886 the same relation had existed 
between those who became incorporated in 1886, and who, as a 
corporation, continued to hâve their métal blocks made by Hartz 
as theretofore. Hartz wàs an independent manufacturing mechanic, 
having his own machine shop, and doing work at ail times for ail 
who applied. He made blocks from 1886 to 1892 for the block 
company, at priées agreed upon, from time to time, prior to 1888. 
The superintendent of the block company was ône Ford, who was 
perhaps looked to for suggestions as to improvements in the articles 
dealt in by the corporation. In 1888 Ford sold his stock to the 
daughter of Hartz, and the latter, though never a stockholder, was 
made a director in Ford's place. He explained that he was never 
qualified, but the other directors said it made no différence, he 
could act as one anyhôw. The stock held by Hartz's daughter 
was but 10 shares, and of no signiflcànt interest. Hartz says that 
while occupying this doubtful relation he was asked if he could not 
devise for the company a métal snatch block which would enable 
i^hem to compete with makers of wooden blocks, and that he did 
get out a model, charging them with labor and material. That then, 
at their request, he made patterns, dies, tools, etc., for which he 
was paid his expenses from week to week, and that he caused this 
invention to be patented, and assigned the patent the next day after 
he l'eceived it, they paying every expense incident to its issuance, 



HA.RTZ V. CLEVELAND BLOCK CO. 685 

as well as ail Ms cost and expenses for tools, dies, machinerj^, etc., 
proper for the practical manufacture of such. blocks under tliat 
patent. Thereafter he made for the block company ail snatch blocks, 
according to that patent, which they had from time to time desired, 
they furnishing Mm with material, and paying him for his work a 
price agreed upon from time to time. He dénies that he had any 
gênerai agreement that he was to make inventions for them as 
charged. With référence to his invention as covered by patent No. 
442,679, Hartz says that the company in 1889 complained that their 
block was not strong enough; that he made two models of a steel 
block, one 10-inch single and one 10-inch double, and took them to 
the office, and showed them to Mr. Upson, one of the managers of 
the company; that Upson asked what the tools, patterns, machinery, 
etc., for their manufacture would cost, and that he replied, "About 
$5,000, but it might cost more." ' Upson desired to consult the other 
directors, and, after doing so, reported that the company was not 
willing to go to such an expense; that they had a sale for their 
blocks, and would not care to put so much money into any other 
block. Further improvements were afterwards made upon thèse 
models, including the snatch-block attachment, and patent No. 442,- 
679, taken out. He then says that he got an order for two large 
snatch blocks, and made the head according to his new design ; that, 
when delivered, Mr. Keith, their superintendent, said he could not 
accept them, but that he urged him to send them out, and that, if 
returned, he would pay ail costs; that they were sent out, and 
were satisf actory ; and that thereafter he received orders for a num- 
ber during 1891 and 1892, filling the orders at an agreed price. The 
blocks thus made were very large hand-made blocks. To make 
smaller ones at a price which would enable him to compete with 
other styles, he had to make spécial tools, dies, patterns, and ma- 
chinery, ail of which he did at his own expense, and with the knowl- 
edge of the company. No part of the cost and expenses, amount- 
ing, as he says, to $8,000, was ever borne by the block company, 
or offered to be paid by it. On one occasion, he says, Mr. Upson 
came into his shop where he was engaged in making a spécial ma- 
chine for making the cheek pièces of the new snatch block, and 
asked what the machine would cost. He replied, "$1,000, but it 
might go to $2,000." To this Upson replied: "Say |1,000, or a 
little more. We are willing to pay half of it. Wilï that be satis- 
f actory?" To which he replied, "No." Tliis, Hartz says, is the 
only time that anything was said to him about paying any part of 
the cost of the new invention, or of preparing for making the new 
block. In some important particulars Mr. Hartz is corroborated in 
respect to the history of this new invention. Mr. Upson, after stat- 
ing that he and others of the company had made certain sugges- 
tions concerning a new f oijtn of snatch block to Hartz, and in an- 
swer to a question as to what had been said to Mr. Hartz after he 
had made and exhibited the two models mentioned by Mr. Hartz in 
his testimony, says: 

"The models were left to be shown to the directors of the company. We 
couldu't take the responslbility of going ahead and making the block wlthout 
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showlng and consulting with the direçtors. Q. After you had consulted with 
tlië diPectôrs, what taJk did you havé with Mr. H. about manufacturing the 
steeï iDlock? A. Why, they wanted àH estimEite from him as to the probable 
co&tot It, or the machinery to màke them. Qj Mr. Hartz bas stated that after 
you had seen thèse two models,;iyoti, in behàlf of the Cleveland Block Com- 
pany, deçlined to put any money Into the maklng o£ tools audipatterns for thèse 
bïocks. And he says that you did net tell hlin, ^s a reason for this refusai, 
that the nianufacturers of wood bloeks had ralsed their priée so that thé block 
Company could now compete with profit with their malléable Wocks. You may 
State whether Mr. , Hartz was correct in this Statement of hls, and. If not, say 
wljatf if any, conversation upon tjfels subject you did hâve with Mr, Hartz. A. 
I can't remember conversation on that point. Q. Do you remember havlng any 
conversation with him on that point? A. Very likely we did." 

Mr. Lyman, when asked why Hartz did not go on with his inven- 
tion, and make the dies, pattern%: etc., necessary for the practical 
manufacture of the new Steel Ijlock, said: 
■ "A. The expense— I don't know just hoW I want to state that— the expense 
of manufacture, or rather the préparation to manufacture, the new block, was 
such that J had not considered it neeessary to make a change in our snatch 
block, exCept as regarded the extra large slzes, whlch weré tnade by liand, of 
which very few were made. Q. In what manner was the block company Inter- 
estedjn the expense you hâve referred to in your last answer? A. To the 
extenit thsit I considered it neeessary for any one to put any more money into 
machinery for new styles pf blocka, and also Into expense of advertislng and 
introdùcing new bloeks, as long as the profits on the style we were using, and 
the sale dflt, Were satlsfactory." 

Itisplain that "neeessary," in the answer last set ont, was "un- 
necessary." This is the plain meaning pf the witness. But even 
stronger corroboration of Mr. Hartz's statement as to the attitude 
of the company towards his new steel block exista. The record book 
of the Olevéland Block Company contains thèse two entries : 

"Clevelànd, March 1, 1892. 
"The adjourned meeting of stockholders waa held, Mr. McLaughlin in the 
chair. Mr. H. F. Lyman made a statement In relation to the new steel block 
which It was proposed to introduce to the trade in compétition with the steel 
block made by other parties, and several suggestions were made with the view 
of biiying certain machines made by Mr. Hai-tz. No action was taken, but the 
matter was referred to the directors to consider." 

"Cleveland, March 1, 1892. 
"A meeting of the directors was called to consider the question, whlch was 
overloolced, of shariqg with Mr. Hartz the expense of building machines for 
makjng the steel bloeks, and the treasurer was authorized to guaranty at least 
.ÇôOO^OO toward the expense. Said amount, in case of success, to apply upon 
the purchase of such machines." 

Bearing upon the indefiniteness and onesidedness of the agree- 
ment sought to be set up by defendant's plea, is the fact that Ifr. 
Hartz's only compensation for the assignment of ail patents taken 
out by him consisted in his having the business of the block com- 
pany in the making of the bloeks needed by them. We hâve already 
commented upon the indeterminate char^cter of this agreement in 
respect to time, It is equally so in regard to priée. The plea says 
that Hartz fwas to hâve the right to make ail bloeks required at 
a "reasonable profit." The évidence does not support this. The 
testimony of Lyman and Upson is that priçes for one year were 
settled, but that afterwards there were to be such priées as could 
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be agreed upon ; tliat is, tlie défendant was at liberty to give its 
work to some one else after the agreed schedule expired, unless 
Hartz would take sucli priées as they were willing to pay him. 
The évidence is kopelessly conflicting upon ail tlie material issues 
of the plea. That the agreement was such as stated in the plea is 
highly improbable, and the agreement made by the évidence of 
Lyman and Upson still more so. The company was not bound to 
continue this agreement for a day, nor obliged to reimburse Hartz 
for cost of experiments or of plant essential in making his new 
devices. Such a contract is inconceivable and unconscionablé. Even 
if clearly proven, it is not such a contract as a court of equity 
should specificallv enforce. Dalzell v. Manufacturing Co., 149 Û. S. 
315-323, 13 Sup/Ct. 886. 

The contract set out in the plea is both indeflnite and improb- 
able. The évidence introduced in support of the plea tends to es- 
tablish an agreement still more indeflnite and unconscionablé. The 
truth of the agreement as averred is not proven to our satisfaction. 
The probabilities are with the statement made by Hartz that his 
agreement was limited to the spécifie device assigned by him to 
the défendant in 1888. But independent of ail question as to the 
deflniteness and fairness of the contract deposed to by the mem- 
bers of the défendant corporation, and as to the sufflciency of the 
évidence to support the plea, we hold that the conduct of the de- 
fendant company in refusing to furnish Hartz with the tools, dies, 
patterns, and machinery necessary to make for them the blocks 
needed by them was an abandonment of their agreement to pay 
him "ail the costs and expansés of making and perfecting such in- 
vention and obtaining patents." That term of the agreement, as 
interpreted and applied by the parties in respect to the invention 
of 1888, covered by patent No. 387,071, included the necessary plant 
for manufacturing the devices covered by the patents to be as- 
signed to them. If it be true, as claiined, that the company asked 
Hartz to devise a new steel block, which in strength and cheap- 
ness would compete with anything known, and he did so, the com; 
pany was bound to prépare for the practical use of the invention 
if they wished the beneflt of the devjce. To say that Hartz should 
hâve gone to an expense of |8,000, as he did, in experimenting and 
perfecting such a block, and in ma,ldng tools, dies, patterns, etc., 
for its practical manufacture, with no chance of a return save 
in the profit he might make upon such blocks as they might choose 
to take from him, is incredible. If defendant's contention is true, 
the company might hâve left Hartz with àll such machinery on 
his hands, with no right to make a block under his own patent. But 
the learned counsel for appellee dénies that the block company re^ 
fused to bear the expenses incident to the development and manu- 
facture of the new' steel blocks. To quote from brief of counsel: 

"As a matter of fact, it did not refuse. Its managers, Imowing the condi- 
tion of the market, said, in substance: 'This Is not the time to go to such 
expense. For the présent, and while we can malie money with our présent 
tackle blocks in compétition with the Wooden blocks, such expense is unbusi- 
ness-like. Later, we may; but, for reasons stated, not now.' " 
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H tWs position be conceded, it woulcl operate to deprive the invent- 
or of ail benefit from bis patent. Hartz could neitber use tbe inven- 
tiqniiôr himself nor realize tbe meager beneflts to be derived from 
usingit for the bénefit of the block company. We tbink they elect- 
ed to repudiate any right they inay baye bad to become tbe assignée 
of tliiii invention, and tbat tbey so understood it wben tbey stood by 
and saw Hartz involving himself in great expense, after tbemselves 
refusing to fumisb the means to prosecnte its manufacture. De- 
fendant's plea is not supported. The decree must be reversed for 
such further proceedings as may be consistent with this opinion. 



THE MARION CHILCOTT et aL 
(District Court, D, Washington, N. D. July 24, 1899.) 

1. Seamen— Dahases for Personal Injubt— Liabilitt of Vessbi. 

Whlle the slxteenth admlralty nile protects a shlp from llabillty for dam- 
ages for assaults committed by her officers, she Is liable for Injuries in- 
fllcted on a seaman by reason of the neglect of the master to protect hlm 
from contlnued abusive treatment by a subordlnate offlcer. 

2. Bjmk. 

l'he mie that a shlp Is not liable to a seaman in damages for Injuries 
resultlng from négligence of the officers Is not applicable when such négli- 
gence amounts to a breach of duty; as where the master fails to protect 
the seaman from contlnued violence and brutal treatment at the hands of 
a subordlnate offîcer. 

In Admiralty. Libel in rem by Franz Scbwam, seaman, against 
tbe sbip Marion CJiilcott, to recover damages for personal injuries. 

M. M. Madigan, for libelant. 
E. 0. Hughes, for claimant. 

HAÎTFORD, District Judge. The libelant claîms damages to the 
amount of $25,000 for abuse and personal ill treatment alleged to 
hâve been suffered by him while serving as a seaman on the ship 
Marion Ohilcott on a voyage from Baltimore to Seattle. After care- 
ful considération of the pleadings, évidence, and arguments, I am con- 
vinced tbat the libelant suffered corporal chastisement at the hands 
of the mate very frequently duriûg the voyage, which was, except on 
the first occasion, unnecessary, and unjustiflable. When discharged, 
after thé termination of tbe voyage, the libelant was in such poor 
health tbat be was taken to tbe marine hospital with a permit issued 
to him by the Captain, and be was certainly in a nervous and weaic- 
ened condition, in conséquence of bis sufferings during the voyage. 
There is, however, no évidence upon which to base a flnding that his 
injuries are permanent. He bas shown himself to be an untruthful 
witness, and I am convinced that he bas grossly exag^«pated, both as 
to tbe ill treatment and its effects. Thére is a decided prépondérance 
of the évidence against the libelant in regard to a number of im- 
portant facts, and convincing proof that tbe greater part of bis suf- 
fering was caused otherwise tban by ill treatment at the hands of the 
oflacers of the ship; and for the pain and distress now rèferred to. 
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the ship, her owners and officers, are not in any degree responsible. 
An exorbitant demand increases the expense and burden of litiga- 
tton, and a party responsible for it should share the conséquences 
t)y having bis recovery pared down. Having this principle in mind, 
I shall award only a comparatively small amount of damages in this 
case. 

The sixteenth admiralty rule is a bar to a suit in rem by a seaman 
to recover damages for assaults committed by officers of a ship, but 
I hold that the vessel is liable in this case for the conséquence of con- 
tinued abusive treatment on the part of the first mate, which should 
hâve been prevented by the captain. It was the duty of the captain 
to maintain proper discipline on the ship, and to protect members of 
the crew from abuse at the hands of his subordinate officers; and 
neglect to perform his duty in that regard renders the ship liable for 
the effect of such abuse. In the case of The A. Heaton, 43 Ped. 
592, Mr. Justice Gray lays down the law on this subject as follows: 

"In this country It has been established by a séries of judgments of the 
suprême court of the United States that a libel in admiralty may be maintained 
against the sMp for any Personal injury for whieh the owners are liable under 
the gênerai law, and independently of any local statute. Accordingly passen- 
gers hâve often maintained libels, as well against the ship carrying them as 
against other ships, for Personal injuries eaused by négligence for which the 
owners of the ship libeled were responsible. The New World, 16 How. 469; 
ïhe Washington, 9 Wall. 513; The Juniata, 93 U. S. 337; The City of Panama, 
101 U. S. 453, 463. The sixteenth rule in admiralty, which directs that 'in ail 
suits for an assault or beating upon the high seas, or elsewhere within the 
admiralty and maritime jurisdiction, the suit shall be in personam only,' does 
not afifect libels for négligence. * • * No reason can be assigned why 
the owners of a vessel should be held less liable to a seaman for the négligence 
of the master in a court of admiralty than in a court of eommon law. Courts 
of admiralty hâve always considered seamen as peculiarly entitled to their 
protection. * • * A seaman taken sick or injured or disabled in the serv- 
ice of the ship has the right to recover his wages to the end of the voyage, 
and to be cured at the ship's expense. That right, indeed, grounded solely 
upon the benefit which the ship dérives from his service, and having no re- 
gard to the question whether his injury has been eaused by the fault of others 
or by mère accident, does not extend to compensation or allowance for the 
effects of the injury; but it Is in the nature of an additional privilège, and not 
of a substitute for, or a restriction of, other rights and remédies. Harden v. 
Gordon, 2 Mason, 541, Fed. Cas. No. 6,047; The George, 1 Sumn. 151, Fed. 
Cas. Np. 5,329; Reed v. Canfield, 1 Sumn. 195, 199, 201, Fed. Cas. No. 11,641. 
ît does not, therefore, displace or affect the right of seamen to recover against 
the master or owner for injuries by their unlawful or négligent acts." 

I am not prepared to départ from the rule of limited liability for 
injuries eaused by accidents laid down in the décision of this court in 
the case of The Governor Ames, 55 Fed. 327. But that rule is not 
applicable in a case where the négligence complained of amounts to 
a breach of duty on the part of the owner or master of a ship which 
such owner or master is obligated to perform personally, — as, for 
instance, the duty to see that the ship is seaworthy at the time of 
leaving port, and that her equipments, appliances, and apparatus 
which must be handled and used by the crew in her navigation are 
Sound and fit for use, and not, by reason of decay or wear, calculated 
to expose members of the crew to unnecessary danger; or the duty 
of the master while at sea to protect the crew from violence and 
95F.-44 
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brutal treatment in yiolation of the impliéd contract that such protec- 
tion wlU be afforded. It is my opinion that the ship is liable in this 
cas» , and I award to thè libelant as his damages the sum of flOO and 
costs. 



STRAITS OF DOVEK S. S. CO., Limited, v. MUNSON. 

(District Court, S. D. New York. June 22, 1899.) 

1. Shippjng— Time Charter— Retukn Cabgo. 

A charter of a steamer for a term of three months at a monthly hire 
based ou her tonnage, which gave the charterer the rîght to send her to 
any ports in certain named countries, from which it was customary for 
vessels to bring return cargoes, must, be construed in the light of such 
usage, and as authorizing the charterer to malie at least one complète 
voyage v?ith return cargo, and he would not be compelled to return her 
unladen for the purpose of malclng delivery of her by" thé expiration of 
the term, where she was not delayed through his faUlt or négligence. 

3. SaME— EXTBA HiRB — RiSKS GP Dbt,ay. 

A charter of a vessel for a term of three months to be sent to any 
ports, in designated countries at the option of the charterer provided for 
the payment of monthly hire based on her tonnage, payable semimonthly 
in advance, and for the same rate for any part of a month, "hire to con- 
tinue untll her delivery," and that, should the steamer be on her return 
voyage towards the port of return delivery at the time a payment of hire 
beçame due, such payment should be made for the estimated time before 
delivery and afterwards aijjusted. BM, that such provisions contem- 
plated the use of the vessel by the charterer for at least one complète 
voyage, taklng any customary return cargo from the customary ports at 
the charter rate of hire, where a prolongation of such voyage beyond the 
charter time was not due to any négligence on the part of the charterer; 
each par1;y taking the risks of delay from causes beyond the control oi 
either. 

In Admiralty. Libel to recover extfa compensation for the use 
of a vessel af ter the expiration of the charter period. 

Convers & jCirlin, for libelant. , ^ •; 
Wheeler & Gortis, for respondent. 

BROWN, District Judge. The above libel was filed to recover $5,- 
362.72 clairaed, to be owing as extra conipensation for the use of 
the steaïn.ship Straits of Dover for a period of 2 rdontlis 23 days and 
8 hours âfter the expiration of the charter period. 

The charter.was dated July 28, 1898, and let the steamer to the 
respondent fo^ the period of "three calendàr months ïroni Àugust 1, 
1898, to be delivered at Philadelphia, and to bè employa in carrying 
lawful merchandise, etc., between any safe ports in the United States, 
West Indies; Mexico, Cape Verdesy Azores, and for north eoast South 
America, ekcluding Brazil, as thè chartefers shall' direct." 

The steamer was delivered in accordahce with the charter at Phila- 
delphia:, on August Ist, was loaded with a cargo of coal for Tampico, 
Mexico, sailed ctn August 5th, and arrivèd at Tampico on Augvist 16th. 
Owing to ëxtrabrdinary washouts on the railroad for which the coal 
was designed, no berth could be obtained at Tampico until October 
oth. Her cargo was discharged on October 18th, and on that day she 
left Tampico for the port of Tuxban, where she arrived on October 
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19th to take on a cargoof logs, which hadbeen engagea for lier return 
trip in September. In conséquence of very bad weather, the load- 
ing at Tuxban was greatly delayed, and" the owners being verj 
pressing for the return of the steamer, she left Tuxban before talcing 
on the entire cargo of logs, on December 30th, but was obliged to 
go to Vera Cruz for bunker coal. On "December 27th she left Vera 
Cruz for Progresse for about 2,000 baies of hemp, where she arrived 
on December 29th. After taking on the hemp she sailed for Kew 
York on January lOth, arrived there on the 20th and completed her 
discharge and was redelivered to the owners on January 24th, 2 
months 23 days and 8 hours after the expiration of the term of 
three months provided for in the charter. 

The charter hire specified in the charter was 5 shillings and 9 
pence sterling per gross registered ton per calendar month, payable 
semimonthly in advance. After the expiration of the charter period 
on November Ist the current market rate for steamers of this class, 
as claimed by the libelant, was 8 shillings and 6 pence. The libelant 
demanded payment at that rate after November Ist. The respondent 
contends that under other provisions of the charter he is liable for 
this period at the rate of 5 shillings and 9 pence only and that sum 
was paid by him and received by the libelant without préjudice to its 
claim for the balance, in case it should be determined that the latter 
is entitled to a higher rate after November Ist. 

The décision of the question presented dépends upon the construc- 
tion to be given to the f oUowing paragraphe of the charter party : 

"(4) That the charterers shall pay for the use and hire of the said vessel five 
sliillings and nine pence (5/9) British sterling per gross Eeg. ton per calendar 
month, commencing on and from the day of her delivery, as aforesaid, and at 
and after the same rate for any part of a month; hire to continue until her 
delivery in like good order and condition to the owners (unless lost) at a port 
in TJ. S. North of Hatteras. 

"(5) That should the steamer be on her voyage towards the port of return 
delivery at the time a payment of hire becomes due, said payment shall be m.ide 
for such a length of time as the owner or their agents, and charterers, or their 
agents, may agrée upon as the estimated time necessary to complète the voyage, 
and when the steamer is deliveréd to owner's agents any différence shall be 
refunded by steamer or paid by charterers, as the case may require." 

The contention of the libelant is that the above clauses do not 
authorize the charterer to detain the vessel beyond the specified 
period of three calendar months by any voluntary act on the part of 
the charterer. or his agent; that notwithstanding the extraordinary 
delay in the discharge of the outward cargo, yet inasmuch as she was 
fully discharged and ready to sail from Tampico on the 18th of 
October, in time to reach New York or some port north of Hat- 
teras by November Ist, the charterer was bound to do so at the risk 
of paying the market value of the steamer for any subséquent delay; 
that the subséquent détentions ail arose through the charterer's de- 
sire to take in a return cargo at several Mexican ports, and that 
this being his voluntary action was at bis risk, and that he is there- 
fore liable for the full market value for the conséquent delay. 

I think this argument would be sound and conclusive if it could be 
deemed consistent with the reasonable intention of the charter as a 
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whole, and the spécifie pirovisions of paragraphe 4 and 5, above 
quoted. But thèse provisions, as well as the gênerai purpose of the 
charter, seem to me inconsistent with the libelant's daim. 

1. The gênerai purpose of the charter must be understood in ac- 
cordance with common usage, and that certainly includes a return 
cargo on voyages between the 'ports mentioned in this charter. This 
vessel accomplished under the charter but one single round trip. 
The charter gave the option of voyages to the West Indies; and in 
the ordinary course, three months was time enough for two of such 
voyages with return cargoes on each. The charter must be under- 
stood as contemplating at least one complète voyage to any of the 
places named, with a return cargo in the customary manner usual 
upon trips to those particular places. If any express évidence of this 
were necessary, it is supplied by the testimony of Mr. Geer, who 
testifles not only to the custom in this regard, but that the ports 
visited were the customary ports for taking on the usual return 
cargo of logs, lumber and hemp. 

There is no charge, nor is there any évidence to indicate, that any 
of the delays at either of the ports in Mexico were caused through 
any négligence of the charterer, or his agent, or through any lack of 
diligence in the endeavor to expedite the vessel both in discharging 
her outward cargo and taking on board the return cargo ; so that the 
question involved is reduced to the simple one whether the respond- 
ent by the terms of the charter was forbidden to take on a return 
cargo after the discharge was finished on the 18th of October, there 
being time only for a return without cargo, if the vessel was bound 
to reach her return port by November Ist. Such a construction of 
the charter, even aside from provisions 4 and 5, would seem to me to 
be a somewhat extraordinary one, and presumptively contrary to the 
intention of the parties. 

2. It is évident from paragraph 4 that a prolongation of the voy- 
age beyond the charter period of three months was contemplated at 
the same rate. It déclares that "the same rate shall continue for 
any part of a month and until delivery of the vessel." The Word 
"hire" in this paragraph evidently means the amount to be paid, as 
is évident from the context, which in paragraph G déclares that 
payment "of said hire" shall be made in cash at the current short- 
sight rate of exchange. Paragraph 5 also equally plainly contem- 
plâtes the use of the vessel beyond the charter period of three months. 
It refers to her voyage "towards the port of return delivery," and 
evidently means the time when, the charter period having expired, a 
further payment in advance would become due by the necessary pro- 
longation of the charter period in accordance with paragraph 4; 
and the intention of paragraph 5 is, that at that time the payment 
need not necessarily be a semimonthly payment, but only for the 
estimated time necessary to complète the voyage and the delivery 
of the ship. 

The reasonable inference as to the intention, to be drawn from 
thèse circumstances is, that the charterer should be authorized to 
make use of the vessel, at the rate agreed upon, for at least one com- 
plète voyage, taking any customary return cargo at the customary 
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ports; and that any prolongation of the charter period in accompIisL- 
ing the voyage and in taking a return cargo, not caused through any 
négligence or lack of diligence of the charterer, or his agent, must be 
deemed governed by paragraphs 4 and 5, and not subject to any in- 
creased rates. I do not see anything in this contract that places the 
risk of delay through causes beyond the control of the parties upon 
the one party more than upon the other, either as respects the dis- 
charge of the outward cargo, or the shipping of the return cargo. 
Each party takes the risk incident to his contract, and such loss as 
may incidentally attend it. Had the rate of freight gone down after 
November Ist, the charterer would stai hâve been entitled to the 
same charter rate. Had the charter been an absolute agreement to 
return the vessel at a fixed day, the resuit would hâve been quite 
différent. The only reasonable construction of clauses 4 and 5 is, 
that they were expressly intended to provide for a prolongation of 
the charter period at the same rate, in order to give to the charterer, 
so far as necessary, the benefit of at least one voyage to either of the 
ports named, with a customary return cargo, and to inelude, as inci- 
dent to such a voyage, the risk of ail such détentions as should not 
be due to the charterer's fault. 
The libel is therefore dismissed, without costs. 



THE JANE GBBY. 
Plstrict Court, D. Washington, N. D. July 17, 1899.) 

BmPPINa— LlABILITY DP OWNERS— NBQLiaBKCE CAnSINO DkATH ON THB HiGH 

Seas. 

The law of the forum controls In determlnlng the question of the liabil- 
Ity of the owners of a vessel, who are citizens of the United States, for 
damages for négligence resulting In death on the hlgh seas; and, where 
the statutes of the state give a remedy for the tort, such remedy is enforce- 
able In a court of admiralty. 

This is a proceeding by the owners of the schooner Jane Grey for 
limitation of their Uability growing ont of the sinking of the vessel. 
Heard on exceptions to cross libels filed by the widows and heirs of 
passengers to recover damages for the death of such passengers. 

J. H. Powell, for petitioners. 

J. M. Weistling and G. Meade Emory, for cross libelanta. 

HAIsTFOED, District Judge. In this proceeding John G. Pacey, 
as owner of the American schooner Jane Grey, late of the port of 
Seattle, and others, hâve petitioned the court for the benefit of the 
act of congress limiting the liability of the owners of vessels for dam- 
ages resulting from marine disasters. The pétition avers, as the 
reason for uniting in seeking relief, that a number of actions to re- 
cover damages hâve been commenced in which ail the petitioners are 
chargea as being joint owners of the Jane Grey, and jointly liable for 
the damages alleged to hâve been sustained. It appears that in the 
month of May, 1898, said schooner left the port of Seattle on a voy- 
age to Kotzebue Sound, in the district of Alaska, having on board a 
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large number ,of passengers, wini îheir eqniptaents 'àïïd'sûppïies, wli» 
wére goihg in- search of goldàniitb explore tiiàHi cquntry, and while 
proceeding oii fiaid Voyage thejaie Grey fllledwitli-watét, and sank 
in the Pacific Océan, and, -vCith: * al) lier tacklè, appat'el, boats, ap- 
ptirtenances, and cargo, was eoiûlilfetely lo'st, iand thirty-fonr of the 
passengers and three pf the crew'then on board were drowned. Otli- 
erpersons who Were on board tvèré successfnî in mÉÎliin^ their escapo 
in;a small lanncli ownéd by spiù'é of the passengers. The pétition 
avers that "said accident happerièd, and the loss, daniage, injury, and 
destruction above set forth were occasioned; done, aïid incurred witli- 
ont fault or privity or khôvs'ledge of^our petitioners^ or any of them, 
and Was due solely to the périls bf tïïe sea." Accordîiig to the prac- 
tice in such cases, aï} injûnction was issued restraiiiing ail persons 
from cOniniencing or prosecuting âliits and actions for the recovery 
of dâoiages resulting from said çasualty pend.ing the^ détermination 
of the rights of the parties in this proceeding. The widows and 
heîrs bf séVeral of tbé passengers who were drowned bave entered 
appearances herein and flled arisV.'érs and cross libels, in which Ihey 
each, respëetlvely, plead théir relàtioûship to the deceased, and chargé 
that the disaster and loss of life were océàsioned by the neglect and 
wrong of the petitionerS in knowihgly sending the Jâne Grey on said 
voyage when she was rotten, weak, and unseaworthy, and without 
boats and equipments necessary for the safety of her passengers, 
and very much overloaded,. and each of the said cross libelants prays 
for a decree against the petitiqners jointly for full damages and costs. 
The case bas oeen argùed and submitted upon exceptions to each of 
said cross libels raising the question as to the right of the heirs or 
Personal représentatives of deceased persons to recoyer damages for 
tortious injuries, taking efEect upbn the. hïgh seas, ànd resulting in 
death. In the light of the numerous décisions in difiEerent courts in 
this country and Europe which hâve been cited upon the argument, 
the question is not only interesting, but perplexing. I shall, how- 
ever, leave out of view ail cas.es other than the décisions of the su- 
prême court of the United States, and my endeavor will be to dé- 
cide the case in accordance with the principles which I regard as 
being established by the announced déterminations of the highest 
court in this country. 

In the case of Insurance Op. y. Brame, 95 U. S. '754-759, it was 
définit ely and finally determined' that, "by the common law, actions 
for injuries to the person abate by death, and cannot be revived or 
maintained by the exeçutor or the heirs." In this the court fol- 
lowed the English décisions founded on two rules or principles of 
English law,— the first being the rule making a wrongful act which 
causes the death of a person felonious, and the other dénies that 
the death bf a person can be the subject of a privàte action tp re- 
cover damages, for the reason that, in .every such case, the private 
injury is deeijt^ed to hâve mergeà in the public pffense, The next 
case to be cpn^idered is The Harrisburg, 119 U. S, 199-214, , 7 Sup. 
et. 147- l^bié was a suit in rem against the steamer lïarrisburg, 
whpse honae port was in the state of Pennsylyahia, and which was 
allegèd to bé the offending vessel in a collision with the schooner 
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Marietta Tîlton, which occurred within the state of Massachusetts. 
The suit was brought by the widow and child of the flrst officer of 
the schooner, whose dpath resulted from the collision. The suprême 
court held that damages could not be claimed by virtue of the stat- 
utes of Pennsylvania or of Massachusetts, for the reason that the 
•'suit was begun too late." In the opinion by Chief Justice Waite 
it was said: 

"The statute créâtes a new légal liabillty, tvith the right to a suit for Its 
enforcement, provided the suit Is brought within twelve months, and not other- 
wlse. ïhe tlme within vrhlch the suit must be tirougbt opérâtes as a limita- 
tion of the Ual»ility itself as ereated, and not ot the remedy alone. It Is a 
condition attached to the right to sue at ail." 

The court also reafllrmed its ruling in the case of Insurance Co. 
V. Brame, holding "that, by the common law, no civil action lies for 
an injury which résulta in death." Having determined that, at the 
time of commencing suit, no liability exlsted by virtue of the local 
statutes, or of the common law, the court was necessarily called 
upon to consider the question whether the gênerai maritime law, 
as recognized and administered by the courts of this country, en- 
titled the family or représentatives of a deceased person to recover 
damages for his death resulting from injuries wrongfnlly inflicted 
on board of a vessel alloat; and after a full review of the American, 
English, and Canadian cases, and after giving considération to the 
rule which prevails in Scotland and France, and the ancient mari- 
time laws, and the leading text-books which treat of admiralty ju- 
risprudence, it was found, and the décision of the court is. that the 
maritime law, as accepted and received by maritime nations gen- 
erally, bas not established a différent rule for the government of 
courts of admiralty from those which govern courts of law in mat- 
ters of this kind, and there is no law of the sea which gives or dé- 
nies a right to damages for the death of a person caused by a wrong- 
ful or négligent act where the injury is inflicted on water within 
the jurisdiction of courts of admiralty, and in this country the law 
of the land must détermine the question as to the liability of the 
wrongdoer to respond in damages for maritime torts resulting in 
death. This décision seems to harmonize with the ideas suggested 
in the previous décision of the court in the case of The Scotland, 
105 U. S. 24, 35. The following paragraph of the opinion of the 
court in the latter case, delivered by Mr. Justice Bradley, may be 
fairly regarded as the key to the correct Understanding of the déci- 
sions of the suprême court relating to the subject under considéra- 
tion. In his usual lucid style, Mr. Justice Bradley said: 

"In adminlstering justice between parties It is essentiaJ to linow by what 
law, or code, or System of laws their mutual rights are to be determined. 
When they arise In a particulàr couiitry or state, they are generally tô be de- 
termined by the laws of that state. Thèse laws pervade ail transac-tions which 
take place where they prevall, and give them thelr color and légal effect. 
Hence, If a collision should occur in British waters, at least between Britlsh 
ships, and the Injured party should seek relief in our courts, we would admin- 
Ister justice according to the British laws, so far as the rights and liabillties 
of the parties were concerned, provided it were shown what that law was. 
If not shown, we would apply our own law to the case. In the French or 
Dutch tribunals they would do the same. But, If a collision oceurs on the 
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hlgh seas, •where the law of no partlcular state has exclusive force, but ail are 
equàl, any foriim called upon to settle the rights of the parties -would prima 
facie détermine them by its own law as presumptively expressing the rules 
df justice; but, if the contesting vessels belonged to the saime foreign nation, 
the court would assume that they were subject to the law of thelr nation car- 
ried under the common flag, and would détermine the controversy accordingly. 
If they belonged to différent nations, having différent laws, since It would be 
unjust to apply the laws of either to the exclusion of the other, the law of the 
forum,— that is, the maritime law as received and practiced therein,— would 
properly furnish the rule of décision. In ail other cases each nation will also 
adminlster justice according to its own laws, and It will do this witliout re- 
spect of person,— to the stranger as well as to the citizen. If it be the légis- 
lative will that any particular privilège sliould be enjoyed by its own cltizens 
alone, express provisions will be made to that effect. Some laws, it is true, 
are necessarily spécial in their application to domestic ships, sucli as those re- 
lating to the forms of ownership, charter party, and natlonality. Others follow 
the vessel wherever she goes, as the law of the flag, such as those which regu- 
late the mutual relations of master and crew, and the power of the master to 
bind the ship or her owners. But the great mass of the laws are, or are in- 
tended to be, expressive of the rules of justice and right applicable alilce to ail." 

In the opinion of the court by Mr. Justice Blatchford in the case 
of The Alaska, 130 U. S. 201-209, 9 Sup. Ct. 461, the Hairisburg 
Case was referred to as a décision establishing the rule ''that, in 
the absence of an act of congress, or of a statute of a state, giving 
a right of action therefor, a suit in admiralty could not be main- 
tained in the courts of the United States to recover damages for 
the death of a human being on the high seas, or on waters navigable 
from the sea, which was caused by négligence." That was a case 
in which the injury causing death was by a British vessel on the 
high seas. It was commenced in the United States district court 
for the Southern district of New York, and the important question 
as to the effect of the statutes of New York giving a right of action 
to recover damages for the death of a person caused by négligence, 
which apparently might hâve been ruled upon, seems to hâve re- 
ceived no considération from the court. This omission is indicated 
by the foUowing sentence in the opinion of the court: 

"It is admitted by the counsel for the libelants that the statute of New York 
(Code Oiy. Proc. § 1902) on the subject of action for death by négligence does 
not apply to the présent case, because the deaths did not occur within the state 
of New York, or in waters subject to its jurisdiction. It is further to be said 
that that statute gives a right of action only to the executor or admlnistrator 
of the de<teased person, while the présent suit is brought by widows; and the 
statute proYÎdes only for a suit against an individual person or a corporation, 
and not for a proceeding in rem." 

This décision has often been cited as an authority against the en- 
forcement of a right conferred by a state statute in cases where the 
injury was inflicted at sea, as if the concession made by the coun- 
sel in the case were in effect the same as a décision of the question 
by the court. I think, however, that the care taken to point out the 
fact that the question was not litigated must be taken as plainly in- 
dicating that the court did not intend that its décision of the case 
should be in any sensé a décision of the question. The décision in the 
case of The Corsair, 145 U. S. 335-348, 12 Sup. Ct. 949, is in line with 
the décision in the case of The Harrisburg, and carries out the idea 
suggested in the opinion in the case of The Alaska, that a suit in 
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rem cannot be maintaîned in a United States dîstrlct court under a 
Btate statute which merely provides that a right of action survives 
to the administrator or relatives of the deceased, but créâtes no lien. 
In the case of Stewart v. Kailroad Co., 168 U. S. 445-450, 18 Sup. 
Ot. 105, the suprême court upheld the right of a plaintiff to main- 
tain an action in the District of Columbia to recover damages for an 
injury done in the state of Maryland, causing the death of the in- 
jured person, and, in the opinion of the court by Mr. Justice Brewer, 
the principles upon which the décision rests are set forth as follows: 

"A négligent act causing death Is In Itself a tort, and, were It not for the 
rule founded on the maxim, 'Actlo personalis morltur cum persona,' damages 
therefor could hâve been recovered In an action at common law. The case 
difEers in this Important feature from those in which a penalty is Imposed for 
an act in itself not wrongful, In which a purely statutory delict is created. 
The purpose of the several statutes passed in the states, in more or less con- 
formity to what is Itnown as 'Lord Campbell's Act,' is to provide the means 
for recovering the damages caused by that which Is essentially and In its 
nature a tort. Such statutes are not pénal, but remédiai, for the beneflt of 
the persons injured by the death. An action to recover damages for a tort 
is not local, but transitory, and can, as a gênerai rule, be maintained wherever 
the wrongdoer can be found. Dennick v. Railroad Co., 103 U. S. 11. ît may 
well be that, where a purely statutory right is created, the spécial remedy pro- 
vided by the statute for the enforcement of that right must be pursued; but, 
where the statute simply takes away a common-law obstacle to a recovery for 
an admitted tort, It would seem not unreasonable to hold that an action for 
that tort can be maintained in any state in which that common-law obstacle 
has been removed. At least, it has been held by this court in repeated cases 
that an action for such a tort can be maintained 'where the statute of the state 
in which the cause of action arose is not, In substance, inconsistent with the 
statutes or public policy of the state in which the right of action is sought to 
be enforced.' Eailway v. Cox, 145 tJ. S. 593-605, 12 Sup. Ct. 905. See, also, 
Dennick v. Kailroad Co., 108 TJ. S. 11; Huntington v. Attrill, 146 U. S. 657, 
13 Sup. Ct. 224; Kailroad Co. v. Babcock, 154 U. S. 190, 14 Sup. Ct. 978." 

Since the maritime law is not inconsistent with the right to re- 
cover damages for the death of a person caused by a wrongful or 
négligent act, the décision in the case of Stewart v. Eailroad Cîo. is 
an authority fully supporting the proposition that the law of the 
forum must control in determining the question as to the liability 
of the owners of a vessel, who are citizens of the United States, for 
damages caused by their négligence resulting in death. The rule 
of the common law is not now a barrier to the right to recover 
damages for the death of a person, because in this state and in ail 
the states of the Union the common law has been changea by statu- 
tory enactments. 5 Enc. PI. & Prac. 849. The statutes of this state 
provide: 

"Whén the death of a person Is caused by the wrongful act or négligence of 
another, hls heirs or Personal représentatives may maintain an action for dam- 
ages against the person causing the death. • * * In every such action the 
Jury may give such damages, pecuniary or exemplary, as under ail the clrcum- 
Btances of the case may to them seem just." 2 Ballinger's Ann. Codes & St. 
Wash. § 4828 (2 Hill's Code, § 138). 

"Ail steamers, vessels, and boats, thelr tackle, apparel, and furnlture, are 
liable • * • for injuries committed by them to persons or property within 
this state, or while transportlng such persons or property to or from this state. 
Demands for thèse several causes constitute liens upon ail steamers, vessels, 
and boats, and their tackle, apparel, and furnlture, and bave priority in their 
order herein enumerated, and hâve préférence over ail other demanda; but 
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suçh liens only continue in force toiT,thé period of three yearg'from the time 
tlie cause of action accrued." 2 Ballinger's Ann. Codes & St. Wasli. § 5953 (1 
Hill's Code, § 1678). See, also, Tlie- Willamette, 59 Fed. 797; Id., 18 G. C. A. 
366,' 70 Fed. 874. 

If the facts pleaded by the widows and orphans who hâve ap- 
peared as cross libelants in this case are true, the law of the land 
entitles them to damages, and the law of the sea is net inconsistent 
with the rights which they seek to enforce. Exceptions overruled. 



THESTYRIA. 

(District Court, 5. D.New York. July 7, 1899.) 

Shipping— 'LiABtLiTT FOR Damagb TO Goods-^Measuee oï' Damagtîs. 

WBere goods damaged in slilpment, for whleli damage tlie sliip is liable 
(the Invoice value being made the basis of settlement by the bill of lad- 
ing), are SoJd on thelr arrivai, the freight pàid thereon or due should be 
deduéted from the proceeds, and thé remainder only credited to the carrier 
againfet the invoice vaidè, to detei'mlne the amount of his liàbility. 

labels agaînst the steamer Styria. For former opinion, sêe 9S 

î'ëd. 4T4. ■ ■ ' .'T' ■ ;,' ■.„',;, ^, 

Cowen, Wing, Putnam & Burlingham, for libelants. 
Convprs & Kirlin, for/défendant. 

BEO^tfK, District Judge. Byithe contract of the hill of lading tjie 
invoice value is the basis of settlement on any loss; or damage; and 
a construction seems to me unreasonable and In fact absurd, that 
•wouia c^ll'lbr'ffltie same pajTnent on a partirai loss as npon a complète 
destrric'tio'n of the gôods. Hère the spécial agreeinehi:, made pending 
the actioriif further limits recovery. There was nO conversion of 
thèse goods; only a mistaken theory of the carrier's rights and duties. 
It ,was;the carrier's duty to transport the goods and the consignée'» 
to pay the ifreight, and thàt was ultimately doné by each. No freight 
was due eicept upon delivery at New York; clause 2 of the stipula- 
tion recôgnîzës the freight as a lien, incurred and charged upoù the 
goods by the transportation ; it was immateirial whethér this lien for 
freight waspaid béforé or after the sale; if not pàid before sale, it 
must hâve been paid ont of the^ proceeds of sale; and if paid by the 
consignée before sale, it was paid as a lien or charge incurred upon 
the goods, in accordance with both clauses of the stipulation, and 
hence to be deducted from the amount of proceeds of sale to be 
credited to the claimant against the whole damages, i. e. the invoice 
Value as limited by the bill of lading Which was adopted in the stipula- 
tion. Tlie Aline, 23 Blatchf. 335, 343, 25 Fed. 362; The ïïadji, 18 
Fed. 459, afflrpied in 20 Fed. 87$; The tydian Monarcb, 23 Fed. 300. 
Presumptively the greater price received in this market upon the sale 
of the gOods more than offsets the freight in bringing the goods hère. 
The carrier under the stipulation gets the beneiit of this presumed 
excess in the âllowance of the net proceeds màde to him. 

Report conflrmed. i 
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THE TAURUS. 
(District Court, S. D. New Yorl£. June 9, 1899.) 

TOWAGE— tiIABILITY OF Tca FOR InJÏJRT TO ToV—ACTTOH IN EmEROENCT. 

As a tug. was enterlng Boston Harbor with a tow, in a fog, whlch had 
lightened sufflciently, however, to enable the master to keep the channel, 
she suddenly came upon a rock-breaker anchored in the channel^ wliich 
had given no signal, though the tug had approached slowly, cqntinually 
sounding her whistle. The rock-breaker had been recently removed from 
the eaiit side Oî the channel, where it had been at work for some tlnie, to 
near the west side, which fact was unknown to the master of the tug, who, 
as he could not see ti^e, shore, supposed It to be in the old position, ' and 
therefore changed his course, and attempted to pass to the west cl: it, in 
doing which he grounded, and one of his tows received injury. Held, tliat 
such facts did not establish négligence in the master, or want of ordinary 
nautical sklll and prudence, but, at most, an error of judgment in an 
eniergençy, which did not render the tug liable for the injury. 

Ib Admii'filty. Libel against the steaintug îaurus to recover for 
injurj to a tow. Dismissed. 

On the Ôth day of May, 1897, the barge Templar, laden with coal and draw- 
ing about 18 feet, was being towed into Boston Harbor, froni New York, by the 
tug Taurusi in connection with two other vessels, the Escort and the Ireland. 
Before reaching the entrance to the harbor, the hawsers had been shortened, 
imder directions from the tug, so that each was on a length of about 30 fath- 
oms. ; The Escort was next to the tug, the Tempiar foUowed, and the Ireland 
Was the last of the tow. Some -fog had prevailed during the morning, and 
when 'the entrance to the harbor was nearly reached, the tug gave the tow 
preparatory signais with a View to anchoring in case the master concluded it 
would be necessary; but when the vicinity of Boston light was reached, the 
fog lightened, so that the master could see land occasionally, and he then con- 
cluded to go on. The tug went very slowly, continuai soundings were made 
on her, fog signais were duly sounded and a lookout was properly stationed. 
After passing Boston light, the fog became more dense, but the master was 
.<ible to make the buoys and keep in the channel. When the tug had reached 
a point opposite the uarrovvs, or Bug light, she was in the usual channel. She 
then headed to the northwest to pass between Lovell's and George's Islands. 
The tide was about an hour and a lialf ebb, and set two or throe points cross- 
wise of the channel, to overcome which, it was necessary to head the tug a 
little to the westward of the channel course. Soon after this course had been 
taken, a rock-breaker was suddenly discovered anchored in the channel, about 
:u,)0 feet ahead and slightly on tho tug's port bow. Tliis rock-breaker had been 
towed into the harbor by the master of the Taurus about two months before, 
and during that time it had, to his knowledge, been continually working on 
a ledge in the eastern part of the channel, hear the Southern eud of Lovell's 
Island. When the tug came near, there was some shouting on the rock-breaker, 
but no bell had been or was rung on her though the tug was sounding her fog 
whistle regularly. It appeared that si nce thé master of the tug had last seen 
<he rock-breaker, a few days before, her position had been changed from the 
cast side of the channel to the westward of the center of the channel. Sup- 
posing her to be in tlie place where he had last seen her, and that he had been 
carried to the easterly side of the channel by the efCect of the cross tide, the 
master starboarded' the helm of the tug and passed to the westward of the rock- 
breaker and a tug lying at right angles to her. No land was visible at the 
time, and the soundings, which were continued, showed the regular channel 
depths of 5 or 6 fathoms until the tug had passed the rock-breaker, when sud- 
denly 2% fathoms were reported. The master then knew he was out of the 
channel, and ported his helm, but the tug at once took bottom on the westerly 
side of the channel and the Escort struck about the same time. The Templar, 
foUowing the Escort, coUided with her and suffered some damage, for which 
ihis action was brought. 



700 95 FEDERAL RBPëRTBB. 

Carpenter & Park, for libelant 
Wilcox, Adams & Green, for claimant. 

BROWN, District Judge (aftejp stating the facts). 'X tug In towing 
not being guarantor, is liable oulj for négligence, Lé. the lack of 
ordinary nautical skill aad prudence. Does tlie évidence fairly war- 
rant such a flnding as regai'ds the offlçérs of the Taurus? I thinli 
not The fog lightened as the master was about to.anchor, and his 
Jddgment was tlmt he could make his way through, The event 
actually proves his knowledge and skill, since in the dense fog he ran 
in the very center of the channel exactly where he ought to hâve 
been until the rock-breaker, receptly moved, and giving no signal, 
deceived him, and caused him to sheer to the westward. Had sig- 
nais been given properly from the rock-breaker he would hâve been 
warned. Knowing her previous place nèar the east shoré, and hear- 
ing no signais, he naturally assumed hemust hâve got too far to the 
eastward in the cross tide, and therefore starboarded. I think this 
ought to be treated as a sudden and unexpected emergency, naturally 
tending to mislead just as the pilot of the Taurus was misled. The 
case séems to me quite unlike The Hercjules, 81 Fed. 218, in that re- 
gard. This case shows, in fact, a caref ul, skillful pilot working his 
way with précision until misled by the rock-breaker, which deceived 
him not only by change of place, but by not giving prior signais, such 
as she was bound to give on her àctuaJ change. This was not négli- 
gence in the pilot, but at most an error of judgment in a sudden emer- 
gency. 

label dismissed without costa. 
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THE ST. JOHN. 

(District Court, S. D. New York. July 8, 1899.) 

L C0LT,ISI0N^MnTDAL FaULT— LiMITBD LlABILITY ACT— DiSTHIBUTION OF PbO- 

CBBDS. 

Where both -vessela are held In fault for a collision whlch resulted In 
the loss of one vessel, and In the death and Injury of passengers, and the 
loss of baggage and cargo, for whieh clalms are flled, and the proceeds of 
the other vessel, surrendered under the llmited liablllty aet, are Insuffldent 
to pay ail losses, the owners of the vessel destroyed are equitably estopped 
from claimlng any part of the fund on account of the loss of the vessel 
nntil the clalms of third' parties, for which she Is Jolntly liable, hâve been 
paid in fuU; and her insurers, who hâve paid the losS) are subrogated only 
to the rlghts of the owneis. 
& Samb— Claims for Dbath akd Personal Injuries. 

Claima for injury to the person and loss of life resulting from a collision 
are wlthln the provisions of Rev. St §§ 4284, 4285, which require the pro- 
ceeds of the ofCending vessel, when surrendered, to be distributed among 
the claimants In proportion to thelr respective losses, and bar the claim- 
ants of other remedy; and the effect of those provisions is to maice every 
admissible clalm a statutory lien on the fund, and entitled to share thereln 
pro rata, except as affected by équitable rlghts between the parties. 

In Admiralty. Procee^ing to limit liability on account of dam- 
ages by collision. On distribution of proceeds of surrendered vesseL 
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De Forest Bros., George Holmes, and Harrington Putnam, for 
petitioners. 

Benedict & Benedict, for the Catskill. 

Leroy S. Grove, for insurers on cargo and baggage. 

Shipman, Larocque & Choate, for insurers on Catskill. 

J. Newton Williams, Léon Abbett, and G. Washbourne Smith, 
for claims for personal injuries and deatlis. 

BKOWN, District Judge. Upon the décision in the above mat- 
ter holding both the St. Johns and the Catskill to blâme for the 
collision (92 Fed. 1010), and the report of the commissioner to as- 
sess the damages to the property and report the évidence as to Per- 
sonal injuries, several questions of interest hâve arisen which hâve 
been elaborately discussed by counsel. The Catskill was very nearly 
a total loss; and the proceeds of the St. Johns are less than half the 
total damage to the Catskill and her passengers and cargo. 

Her damagee as reported by the commissioner amount to $48,719 66 

For baggage lost 1,071 78 

For cargo 3,675 42 

The last two items were paid to the différent claimants by the 
owners of the Catskill, who received from the insurers on baggage 
and cargo the amount of the last-named items less $100 particular 
average; and the insurers now claim to recover the amounts thus 
paid to the owners. 

1. Upon the évidence submitted for personal injuries and loss of 
life, I award the f ollowing sums, namely : 

To clalmant Nellie McCree, âge 23 $ 3,553 85 

For the death of Mary L. Morris, âge 46. 3,000 00 

For the death of Maria MacDonald, âge 75 685 00 

For the death of the boy A. M. Timmerman, âge nearly 5 602 00 

To Hannah Klein, âge 46 250 00 

To Léonard K. Miller, âge 68 2,500 00 

To George F. Cook, âge 28 227 50 

$10,818 85 

The above sums include the items for baggage of McCree and 
Cook not yet paid to them, and also the funeral expenses of the de- 
ceased, as proved. 

. The claim for the death of Mary L. Morris is made by her hus- 
band, Michael F. Morris, who bas been appointed administrator. 
She left surviving two children, namely, May 16, and Fred 15, yeara 
old. The évidence shows that the husband for some time past had 
abandoned both wife and children, did not live with them, and con- 
tributed nothing to their support. The children were supported by 
the mother. By the statute of New Jersey, where they resided, the 
recovery for the death of Mrs. Morris would go to her husband. 
It is manifest, however, upon the évidence of his abandonment of 
his family, that he personally suffers but little, if any, pecuniary 
damage from his wife's death; and pecuniary damage is ail that the 
statute allows. It is the children who really sufler pecuniary loss 
through their mother's death; and their father is legally bound to 
support them, though he ia without responsibility for not doing so. 
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©élû^idepiné the probfs, thèrefore, as to the character, previous life 
and irresponsibility of the husband, the payment of the above al- 
lowance for the death of Mrs. Motris will not be made except upon 
condition that security, approved by this court, shall be flrst given 
for the application of three-fourths of the amount above awarded, 
both principal and interest, to the use, beneflt and support of the 
two children above named. 

The net proceeds of the sale of the St. Johns paid into the regis- 
try of the court in 'this proceeding are |23,944.52. From this amount 
af ter déducting the amount of |10,818.35 allovved for personal in- 
juries and deaths, and |4,647.20 for baggage and cargo, there will 
t'emain the sum of |8,478.97 only, which is far less than sufflcient 
to make good one-half of the loss on the part of the Oatskill, even 
at her valuation of |48,719.66, as flxed by the commissioner. The 
insurers on the Catskill having intervened for their interest, after 
paying in full as for a total loss upon a valued policy of $20,000, 
hâve excepted to the commissioner's report, and contend : that her 
valuation should hâve been flxed at from |65,000 to $75,000. In 
view, howevèr, of the small sum remaining for distribution, it is 
wholly immaterial whether her value was |48,000 or .|75,000 unless 
the owners of the Oatskill and their insurers by subrogation, would 
be entitled to share pro rata, in the whole fund with the other dam- 
age claimants. 

2. The Catskill, having been held in fault in this proceeding as 
weli as the St. Johns, is bound jointly with the latter to make good 
ail damage claims; and any amount recoverable from the St. Johns 
which might otherwise be apportionable to her, on account of her 
owtt damage, must be held applicable to make good ail outside 
claims for which she is bound equally with the St. Johns. As be- 
tween thèse différent claimants the owners of the Catskill are equi- 
tably estopped from withdrawing in this proceeding any part of the 
fund whereby the other' damage claimants might lose anv part of 
their demands. The Erinagh, 7 Fed. 235 ; The Olga, 32 Fed.''329, 331 ; 
The Eleanora, 17 Blatchf. 88, Fed. Cas. No. 4,335. This is a priority 
which falls within the scope of rule 55 of the suprême Court in ad- 
miralty. The insurers stand by subrogation in the shoes of the 
owners of the Catskill, and can claim no more than her owners 
could claim. 

3. It is further contended, inasmuch as by the law of the states 
of New York and New Jersey no liens are given for death claims, 
while a maritime lien does exist for the damages received by the 
Catskill, that this entitles the Catskill to a priority for her claim 
over thè death claims. I cannot sustain this contention. Section 
4284 of the Revised Statutes, providing for the distribution of the 
proceeds upon a surrender of the vessel, déclares that the proceeds 
shall be distributed among the claimants "in proportion to their re- 
spective losses"; and no distinction is made between the différent 
kinds of damage, whether to property or person. Injuries to person 
and loss of life are held to be claims within the scope of the statute 
(In re Long Island North Shore Passenger & Freight Transp. Co., 
5 Fed. 599, 624; Butler v. Steamship Co., 130 U. S. 527, 552, 9 Sup. 
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et. 612), and recovery in personam against the owners of the tes- 
sel for loss of life is restrained upon the surrender of the vessel in 
proceedings under the statute (section 4285). It is évident, there- 
fore, that the statute not only makes the fund derived froin the sale 
of the vessel a fund applicable to ail claims pro rata (see, al§o, rule 
55 in admiralty), but that it bars ail other remedy. The necessary 
eflect of this is to make every admissible claim a statutory lien upon 
the fund. The fund must be distributed, therefore, according to the 
statute itself, i. e. pro rata among the claims arising from the col- 
lision (Butler V. Steamship Co., supra; The Maria and Elizabeth, 12 
Fed. 627), saving any spécial équitable rights as between the parties. 

4. No question arises hère under the Harter act as respects the 
liability for baggage or cargo. The claims for both were settled 
and paid by the owners of the Catsldll, who were reimbursed, as above 
stated, less flOO particular average, by the insurers on baggage and 
cargo, and their claim for so much ol the loss has been duly proved. 
The amount of this claim will, therefore, be paid to thèse insurers, like 
the other damage claims, in priority to the claim for the damage 
to the Catskill. 

5. A question being raised as respects the abandonment of the 
wreck of the Catskill to her insurers, in accordance with the sug- 
gestions on the argument, in case any surplus should be found re- 
maining after the payment of the other claims, a further order of 
référence may be taken to report the évidence upon the question 
of abandonment and as to who is entitled to the balance remaining. 



THE SAGINAW. 

(District Court, S. D. New York. May 19, 1899.) 

Collision— Measukb of Damages— Dbmukkage. 

The owners of a vessel injured in a collision during a voyage are not 
entitled to recover demurrage for the tîme the vessel was delayed for mab- 
ing repairs, where they suiïered no actual peciiniary loss from the delay. 

In Admiralty. Libel against the steamship Saginaw to recover 
damages for collision. On exceptions to referee's report. 

Wheeler & Cortis, for the Persia, 
Eobinson, Biddle & Ward, for the Sagihaw. 

BEOWN, District Judge. From the évidence and the finding of 
the référée, I understand that there was no actual pecuniary loss 
sustained by the owners through any loss of the use of the Persia 
during the short time she was laid up while repairing her damages 
from the collision, except two items of expense, namely |170 for 
night work in expediting her unloading after the collision, and $39.29, 
the cost of board for passengers during a delay of 1 day and 16 hours 
beyond thé Scheduled time of sailing, making together the sum of 
1209.29. The référée has allowed, however, to her owners the sum 
of $2,026.66 for the value of the use of the Persia for 3^ days, the 
period occupied in making repairs, upon the authoritv of Kandall 
V. Sprague, 21 C. G. A. 334, 74 Fed. 249, 250. That case, however, 
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if as a case of charter, and of unreasonable delay in loading, during 
which time it was found that the charterers "had the substantial use 
of the vessel, for which they should therefore pay." 

I do not think that the décision in that case should be extended to a 
case of collision, where the défendants on the one hand hâve had no 
use of the vessel, and where the libelants on the other hand, as found 
by the référée, hâve not sustained any actual pecuniary loss, except 
in the extra expense above stated, the vessel having perfonned her 
regular and appointed voyage without other loss and arrived at 
Hamburg in ample time for her scheduled return seven days later. 
The allowance of thèse extra expenses, upon the facts found, will 
fully satisfy, I think, the rule of restitutio in integrum, which is the 
established limit of damages in collision cases. Williamson v. Bar- 
rett, 13 How. 101. In the récent case of The Conqueror, 166 U. S. 
110, 127, 17 Sup. et. 510, the suprême court in commenting on this 
rule observed: 

"The damages must not be merely spéculative, and somethlng else must be 
shown than the simple fact that the vessel was laid up (or repairs. Thus, if 
a vessel employed upon the Lakes should recelve damages by collision, oceur- 
ring just before the close of navigation, and she were repaired during the win- 
ter, nff démurrage could be allowed, since no vessel upon the Lakes can earn 
frelght during the wlnter. • ♦ ♦ It Is not the mère fact that a vessel Is 
detained that entltles the owner to démurrage. There must be a pecuniary 
loss, or at least, a reasonable certalnty of pecuniary loss." Page 133, 166 U. S., 
and page 517, 17 Sup. Ct. 

The case of The Emerald [1896] Prob. Div. 192, is also there cited 
with approval, as well as the older case of The Olarence, 3 W. Rob. 
283, in which the court say: 

"In order to entitle a party to be indemnifled for what Is termed In thls court 
a consequential loss, belng for the détention of hls vessel, two thlngs are abso- 
lutely necessary— actual loss, and reasonable proof of the amount. Both must 
be proved • * *. It does not follow as a matter of necesslty that anything 
Is due for the détention of a vessel whllst under repair"; there would be, 
"where the vessel would hâve been beneflclally employed"; 

and démurrage was there disallowed, because it did not appear how 
much the owner had "actually lost by her détention whilst under re- 
pair," or that the owner had sustained "one single shilling of direct 
and actual loss." In other words, restitution means indemnity for 
actual pecuniary loss, and nothing more. 

The subject was discussed at length in the case of The Mayflower, 
Brown, Adm. 376, Fed. Cas. No. 9,345, where the same conclusion 
was arrived at, that there must be proof of actual loss on account of 
the détention ^age 384, Brown, Adm.), or "reasonable certainty that 
the vessel would hâve been actually employed by the 6wner during 
such détention, and that she would hâve actually earned the owner 
something over and above her expenses." See, also, The Potomac, 
105 U. S. 630, 632; Steamboat Co. v. Mayor, etc., 36 Fed. 716. 

The practice in this district has been not to admit daims for the 
vessel's time while making repairs, if it occasioned no loss of her 
regular trips, or other expense. 

In the présent case, as the proofs show that there was no actual 
loss by détention, except the sum of |209.29, that amount may be sub- 
stituted in place of the démurrage allowed in the report. 
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HERRING V. MODESTO IBR. DIST. 

(Circuit Court, N. D. California. June 30, 1899.) 

No. 12,615. 

1. JuBisDiCTiOK OF Pbdkral Codrts— Efpect of Statb Statutes. 

The fact that a plaintiCf is given a différent remedy in tlie state courts 
cannot affect tlie jurisdiction of a fédéral court to entertain his action, 
where, by reason of his citizenship and the amount involved, he has the 
right to sue in that court i 

2. Municipal Bonds— Action bt Holdek for Jodoment— Sufficienct of 

complaint. 

A complaint flled in a fédéral court, in an action of which it has juris- 
diction, alleging that plaintiff is the owner of coupons from negotiable 
bonds duly issued in conformity to law by a California irrigation district, 
and that such coupons are past due and unpaid, states a cause of action 
which entitles the plaintifC to a judgment against the district. The fact 
that such coupons are, under the statute, to be paid from a spécial fund, 
to be raised by the offlcers of the district in a spécial manner, does not 
impose on the plaintiff the necessity of alleging that such fund has been 
raised, or that the offlcers hâve falled to perform their duty to raise it, nor 
does the fact that payment can in elther case only be enf orced by means of 
a mandamus affect the plaintiff's right to a judgment, since in a fédéral 
court such relief can only be afforded after a judgment as a means for 
its enforcement. 

S. California Irrigation Districts — Kight to Plead Illkgalitt of Or- 
ganization. 

The suprême court of California having in numerous décisions upheld the 
constitutionality of the Wright act (St. Cal. 1886 & Ex. Sess. 1887. p. 29), 
providing for the organization and government of irrigation districts, a 
district organized under its provisions, and which continues to exist, is at 
least a de facto municipal corporation, and its offlcers de facto offlcers; 
and the legality of its organization cannot be coUaterally attaclied by an 
individual, or pleaded by the district itself for the purpose of defeating obli- 
gations which it incurred while acting as such de facto corporation. 

4. Same— Défense to Bonds— Character of Land in District. 

The question whether land embraced within an irrigation district is of 
a character which would be beneiited by a System of irrigation is one of 
fact, which the statute of California commits to the détermination of the 
board of supervisors of the county on the application for organization of 
the district; and, in the absence of allégations of fraud or bad faith, their 
décision is conclusive, and the question cannot be raised by the district as 
a défense to bonds it has issued. 

5. Same — Faildre to Review Bbnefits. 

Allégations in the answer of an irrigation district in a suit on its bonds 
that the district has derived no benefit from the work constitute no dé- 
fense, and are iromaterial. 

6. Same- Exclusion of Territort from District. 

The exclusion of lan<Js from an irrigation district after its organization 
under the provisions o? the California statute cannot affect the validity 9t 
bonds issued by the district. 

Eosenbaum & Scheeline and Chickering, Thomas & Gregory, for 
plaintiff. 

Eodgers, Patergon & Slack and C. W. Eastin, for défendant. 

i As to effect of state laws on fédéral jurisdiction generally, see note to Bar- 
ling v. Bank, 1 C. O. A. 513. 

95 F.-45 
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On Motion of Défendant for Judgment on the Pleadings. 
MOKEOW, Circuit Judge. ' This is a suit brougM by tlie plaintifî, 
a citizen of the United Kingdom of (îreat Biitain and Ireland, for the 
payment of 1,176 interest coupons attached to 271 bonds, in the sum 
of |oOO each, issued by the défendant, of which plaintiiî is now the 
owner and bplder. It is alleged in the complaint.that the défendant 
is an irrigation district organized, incorporated, and existing under 
and by virtue of an act of the législature of the state of California 
entitled "An act to provide for the organization and govemment of 
irrigation districts, and to provide for the acquisition of water and 
other property, and for the distribution of water thereby, for irriga- 
tion purposes," approved March 7, 1887, and the several acts passed 
by the aaid législature amendatorj' and supplementary to said act, 
and that said irrigation district is wholly situate in the county of 
Stanislaus, state of California; that on or abput January 1, 1892, 
the bonds were issued to which the coupons hérçip sued upon were 
àttacted, being a portion of the bonds of said district, to the amount 
of $800,000, authorized to be issued by the vote of the qualiâed elec- 
tors of said district at an élection dlily called and held; that no 
part'of tbe coupons enumerated in the coniplaint has béen paid; and 
that thepQ is owing to plaintiff theref or 117,640, with interest at the 
rate of 7 per cent, per annum from the date when each of said cou- 
pons, rçspectively, fell due. A motion for a judgment on the plead-. 
ings has been made by the défendant on the grounds that the com- 
plàint dpes not state facts sufiQcient to cqîistitut^ a cause of action; 
that thei interest coupons ca^n be paid only out of à. spécial fund to be 
raised by the district, through its ofiicers, in a speciâed mode, pre- 
scribed by the statutes providing for the organization and govem- 
ment pf quasi public corporations, like the défendant; that the 
complaint doë's not allège or show that, the offlcers, of the district hâve 
failed to adopt ail or any pf the means prescribed by the aforesaid 
statutes to raise or create such |und, or that thefailure to pay thè 
infërest coupons sued upon is due to the fact that no such fund has 
been raised or created;. that, if the failure to pay the interest cou- 
pons Ivas'based upon a déniai qî their validity^ such validity can be 
determjined only in a suit in eqùity; that if the failure to make such 
payment was due to a mère arbitrary disobedience or disregard of 
the statutes, while there was in existence the spécial fund above men- 
tioned, out of which payment could havé becD ruade, then the remedy 
of the plftintifl was limited to proceedings in mandamug in the state 
courts, against the treasurer of the district, tP compel payment out 
of said fund; that if such nonpayment was due to the fact that there 
waS no such fund in existence, out of which payment could hâve been 
made, because of the neglect of the offlcers of the district to pursue 
the means prescribed by said statutes for the création of such fund, 
then the remedy of the plaintiff is limited to a mandamus proceed- 
ing in the state courts to compel said ofHcers to make the necessary 
levy to raise or create such fund; that, if the interest coupons sued 
upon are concededly valid, then they amount or are équivalent to 
audited claims, and a judgment thereon could give them no greater 
validity, and the plaintiff's remedy would still be mandamus to com- 
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pel payment ont of an existing spécial fund, or to compél the créa- 
tion of the same; that a judgment herçin would not change the 
nature or charàcteriOf the claim of the plàintilï, nor make the same 
payable ont of a différent fund or in a différent manner from that 
prescribed by said statute; that, inasmuch as the district bas no 
gênerai power of taxation or of levying àssèssments, the plaintiff can 
in nO event be pàid, except out of such moneys as may be found in or 
raised for said spécial fund; that inasmuch as the défendant is a 
mère public agency, and as ail property acquired, held, owned, or 
possessed by it has been acquired and is held, owned, and possessed 
by it in trust, and not in private ownership, to enable it to carry into 
effect the objects for which it has been created, none of such property 
can be subjected to exécution. The demurrer to the complaint here- 
tofore interposed by the défendant, and overruled, disposed of ail 
questions as to the sufficiency of the complaint raised by defendant's 
motion for a judgment on tlie pleadings, but the importance of the 
questions involved will justify the court in further considering the 
matters urged upon the attention of the court by this motion. 

The bonds to which were attached the coupons involved in this ac- 
tion were issued under the authority of an act of the législature of 
the state of California commonly known as the "Wright Act." It 
is entitled "An act to provide for the organization and government 
of irrigation districts, and to provide for the acquisition of water 
and other property, and for the distribution of water thereby for 
irrigation purposes," approved March 7, 1887 (St. Cal. 1886 & Ex. 
Sess. 1887, p. 29). The act has been several times amended (St. Cal. 
1889, p. 15, and St. Cal. 1891, pp. 53, 142, 147, 244), and at the session 
of the législature of 1897 an entirely new act was passed (St. Cal. 
1897, p. 254). The pro visions, of the act of 1887, as amended, relat- 
ing to the issue of bonds by the boards of directors of irrigation dis- 
tricts, and providing for the payment of the principal and interest 
of such bonds, are as follows: 

"Sec. 15. For the purpose of constructing necessary Irrigating canals and 
Works, and acquiring the necessary property and rights therefor, and otherwise 
carrying ont the provisions of this act, the board of directors of any such district 
must, as soon after such district has been organized as may be practicable, and 
whenever thereafter the construction fund has been exhausted by expenditures 
herein authorized therefrom, and the board deem it necessary or expédient to 
raise additional money for said purposes, estimate and détermine the amount 
of money necessary to be raised, and shall immediately thereafter call a spécial 
élection, at which shalt be submitted to the electors of such district, pos- 
sessing the qualifications prescribed by this act, the question whether or not 
the bonds of said district in the amount as determined shall be issued. Notice 
of such élection must be giveu, by posting notices in three public places in each 
élection precinct in said district, for at Icast twenty days, and also by publica- 
tion of such notice in some newspaper publlshed in the county where the office 
of the board of directors of such district is required to be lîept, once a week for 
at least three consécutive weelvs. Such notices must speeify the time of holding 
the élection, and the amount of bonds proposed to be issued; and said élection 
must be held and the resuit thereof determined and deelared In ail respects as 
nearly as practicable in conformity with the provisions of this act governing 
the élection of ofBcers: provided, that no informalities in conducting such an 
élection shall invalidate the same, if the élection shall bave been otherwise 
fairly eondueted. At such élection the ballots shall contain the words, "Bonds— 
Yes,' or 'Bonds— No,' or words équivalent thereto. If a majority of the votes 
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cast are 'Bonds— Tes,' the board of flirectors shall cause bonds In sald amount 
to be issued; If a majorlty of the votes cast at any bond élection are 'Bonds— 
Nô,' the resuit of said élection shàll be so declai^ed and entered of record, and 
whénever thereafter said board In itS jud^ment deems it for the best interests 
of! the district that the question of issuance of bonds in sald amount, or any 
amount, shall be submitted to said elèctors, It shall so déclare of record in its 
minutes, and may thereupon submit such questio"n to said elèctors in the same 
mannèr and with like elïect as at such previous élection. Said bonds shall be 
payable in gold coin of the United States. • * * The principal and luterest 
shall be payable at the place designated therein. Said bonds shall be each of 
the depoinination of not less than one hundred dollars nor more than five hun- 
dred dollars; shall be negotiable in form, signed by the président and secretary, 
and the seal of the board of directgrs shall be afflxed thereto. * * * Cou- 
pons for the interest shall be attached to each bond, signed by the secretary. 
Said bonds shall express on their face that they were issued by authority of 
thisact, etating its title and date of approval, and shall also so state the niun- 
ber of tiie issue of which such bonds are a part. * ♦ *" Amended by the 
act of March 20, 1891 (St. Oal. 1891, p. 147). 

"Sec. 17. Said bonds, and the interest thereon, shall be paid by revenue de- 
rlved from an annual assessment ûpon the real peopert^ of the district; and 
ail the leal property In the district shall be and remain liable to be assessed 
for such payments as hereinafter: provided." Ke-enacted as section 33, Act 
March $i, 1897 (St. Cal. 1897, p. 265). 

"Sec. 18. The assessor must, befveeen the first Monday in March and the 
flrst Mohdày in June, in each year, assess ail real property in the district to the 
personfi who oven, claim, hâve the possession or control thereof, at its full cash 
value," Amended by the act of March 31, 1891 (St. Cal. 1891, p. 244). 

"Sec. 22. The board of directors shall then levy an assessment sufflclent to 
ralse the annual Interest on the outstanding bonds, and at the expiration of ten 
years after the issuing of bonds of any issue, must Increase said assessment 
to an amount sulHcient -to raise a Sum sufflclent to pay the principal of the 
outstanding bonds as they mature. The secretary of the board must compute 
and enter in a separate column of the assessment book the respective sums 
in dollars and cents, to be paid as an assessment on the property therein enu- 
merated. When coUected the assessment shall be paid into the district treas- 

ury, and shall constitute a spécial îund, to be called the 'Bond Fund, 

Irrigation District.' In case of the neglect or refusai of the board of dlrectora 
to cause such assessment and levy to be made, as in this act provided, then the 
assessment of property made by the county assessor and the state board of 
equallzatlon shall be adopted, and shall be the basis of assessments for the 
district, and the board of supervisors of the county in ■which the office of the 
board of directors is situated shall cause an assessment roU for said district 
to be prepared, and shall make the levy required by this act in the same man- 
nèr and with like eflfect as if the same had been made by said board of direct- 
ors, and ail expenses incident thereto shall be borne by such district. In case 
of the neglect or refusai of the collecter or treasurer of the district to perform 
the duties Imposed by law, then the tax collector and treasurer of the county 
in which the office of the board of directors Is situated must respectively per- 
form such duties, and shall be accountable therefor upon their officiai bonds 
as in other cases." Amended by the act of March 20, 1891 (St. Cal. 1891, p. 
149). 

It will be observed that it is expressly provided in section 15 of 
the act that the bonds "shall be negotiable in form, signed by the 
président and secretary, and the seal of the board of directors shall 
be aflSxed thereto." It appears from the complaint that the bonds 
to which were attached the coupons involved in this action were, 
pursuant to the requirements of the statute, dated, signed by the 
président and secretary of the board of directors, and the corporate 
seal of the. district attached; that the bonds were in dénominations 
of |500 each, payable to bearer at a time and place designated, and 
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expressed on their face that they were issued by authority of, pur- 
suant to, and upon a full compliance with, the act of March 7, 1887; 
that the coupons attached, representing the interest on the bonds 
at 6 par cent, per annum, payable semiannually, were signed by 
the secretary, and also made payable to bearer at a time and place 
specifled in the coupon. The défendant was authorized by the stat- 
ute to issue negotiable, interest-bearing bonds, and it appears that 
the authority was executed in the form prescribed. 

This action is at law, to recover a money judgment on each of the 
coupons mentioned in the complaint, that has become due and pay- 
able under the provisions of the statute and the ternis of the con- 
tract contained in the bonds. The fact that thèse coupons are to 
be paid out of a fund to be raised by the officers of the district in a 
specifled manner does not impose upon the plaintiff the necessity of 
alleging that thèse ofiicers hâve failed to perform their duty. The 
suit is not upon an order or warrant issued by a municipal officer, 
but upon a corporate promise to pay, with respect to which there 
has been a default. In Travelers' Ins. Co. v. City of Denver (Colo. 
Sup.) 18 Pac. 556, 558; Eeeve v. Citv of Oshkosh, 33 Wis. 477; 
Campbell v. Polk Co., 49 Mo. 214; Board v. Mason, 9 Ind. 97; Cloud 
V. Town of Sumas (Wash.) 37 Pac. 305; Aylesworth v. Cratiot Oo., 
43 Fed. 350, — the actions were ail founded upon the failure of a mu- 
nicipal offlcer to pay an order or warrant drawn by another offlcer 
of the corporation. The présent cause of action is based upon the 
failure of the défendant to pay a certain sum of money at a time and 
place specifled in its contract. For this default the plaintiff is en- 
titled to maintain this action. And it is immaterial, in determining 
the sufficiency of the complaint, to consider how the judgment in the 
suit may be enforced. The fact that the plaintiff could proceed di- 
rectly by mandamus in the state courts does not oust this court of 
its jurisdiction. This doctrine has been abundantly established by 
authoritv. 

In 2 Dill. Mun. Corp. § 856, it is said: 

"The remedy of the municipal or eounty bondholder in the fédéral courts is to 
sue at law and obtain a judgment to establish the validlty and amount of his 
debt. Thereupon it is usual to issue exécution, if the corporate debtor can by 
law hâve property subject to exécution. On a l'eturn of the writ nuUa bona 
or unsatisfied, application is made upon an information or relation, under oath, 
reciting thèse facts, for a mandamus to eompel the levy and collection of a tax 
to pay the judgment. But If the bondholder is by the statute entitled to a 
levy of a spécial tax to pay his judgment, and if the duty of levying it has 
been neglected or refused, it is not necessary that an exécution should in such 
case be returned nuUa bona, In order to give the judgment créditer the right to 
a mandamus." 

In Greene Co. v. Daniel and Pickens Co. v. Same, 102 U. S. 187, 
two actions at law were brought upon coupons issued by the counties 
in question under the provisions of an act authorizing them to sub- 
scribe to the stock of such railroads throughout the state as they 
might consider most conducive to their respective interests. By sec- 
tions 7 and 8 of the act it was made the duty of the commissioners' 
court to levy and see to the collection of such tax, not exceeding 1 
per cent, per annum on the taxable value of the property in the 
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coju^ty}t^Si8l^qu.ld be necessary to meet the interest as it fell due. 
Tl^ .'queptipfl as to the sufflciency of the complaint was raised on 
demurrer. Tt^e: suprême court, speaking through Chief Justice 
Waite, said: , ! 

"In, the State; Courts, under the rule as stated in Shinbone v. Bandolph Co., 
56 Ala. 183, and çther cases, a mandamus would lie, without reducing the cou- 
pons to judgment, to çompd the commissioners' court to levy and collect the 
taxes necessary to pay what was due. The rule is différent, howevèr; In the 
courts of the United States, where such a writ can only be granted in aid of an 
existing jurisdiction. There a judgment at lawion the coupons is necessary, 
to support such a writ. The mandamus is in the nature of,an exécution to 
carry the judgment into efcect. Bath Co. v. Amy, 13 Wall. 244; Graham v. 
Norton, 15 Wall: 427. A suit, therefore, to get judgment on thé' Bonds or cou- 
pons, is part of the necessary machlnery which the courts of the United States 
must use in enforcing the claim, and the jurisdiction of those courts is net to 
be ousted simply because in the courts of the state a remedy may be affiorded 
in another way." 

In Heine v. Commissioners, 19 Wall. 655, the suit was in chan- 
cery, broiight by Heine and others, holders of bonds issued by what 
was called the "Board of Levée Commissioners" of a levée district 
in the state of Louigiana, The board was made a quasi corporation 
by the législature of Louisiana, with authorlty to issue the bonds, 
and provide for the payment of interest and principal by taxes 
upon the real and personal property within the district. Tlii? bill 
alleged a failure to levy thèse taxes and to pay the ipterest on any 
part of said bonds, that the persons duly appointed levée commis- 
sioners hadi pretended to resign their office for the purpose of evading 
this duty, and that the complainants had applied in vain to the judge 
of the district court, who was by statutç authopizedito levy a tax 
on the alluvial lands to pay the bonds if the levée : commissioners 
failed to do so- The ; prayer for relief was that the levée commis- 
sioners be required to assess and collect the tax necessary to pay the 
bonds and interest, and if, after reasonable time, tliey failed to do 
so, that the district judge be ordered to do the same. No judgment 
at law had been recovered on the bonds, or any of them, nor any 
attempt to collect the money due by suit in the common-law court. 
The court, speaking through Mr. Justice Miller, said : 

"The question presented by the présent case is not a new one in this court. 
It has been decided in numerous cases, founded on the refusai to pay corpora- 
tion bonds, that the appropriate proceeding was to sue at law; and by a judg- 
ment of the court establish the validity of the claim and the-amount due, and 
by the return of an ordinary exécution asoertain that no property of the corpora- 
tion oould be found liable to such exécution, and sufficient to satlsfy tlie judg- 
ment. ïhen, if the corporation had authorlty to levy and collect taxes for the 
payment of thât debt, a mandamus would issue to compel them to raise by 
taxation the amount necessary to satlsfy the debt." 

Waite V. City of Santa Cruz, 89 Fed. 619, was an action to recover 
on; certain bonds and interest coupons alleged to hâve been issued 
by the défendant. The objection was made that the court had no 
jurisdiction of the action, and in support of this; objection it was 
contended that the défendant did not contract to pay the bonds out 
of ,any property or assets subject to exécution, but only out of taxes 
to be levied and collected by its offlcers. Judge De Haven, reviewed 
the authorities .on the subject, and determined, in elïect, that the 
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fact tliat a circuit court of the United States lias no jurisdiction 
of an original proceeding for a writ of niandamus to compel munici- 
pal ofQcers to levj a tax to pay bonds does not affect its jurisdiction 
of an action at law by a citizen of another state to recover judgment 
on such bonds, thougli any judgment recovered can be enforced only 
by' màndamus proceedings against such ofFicers. Applying this rule 
to the question now under considération, it must be held that the 
complaint is sufficient. The motion for a judgment on the pleadings 
will therefore be denied. 

On Amended Demurrer to Defendant's Answer, and Motion of 
Plaintiff to Strike Ont Parts of Defendant's Answer. 

The statutes of the state of California referred to in this opinion, 
and a more extended référence to the pleadings, will be found in the 
opinion just delivered on the motion for a judgment on the pleadings. 

The complaint, after stating a cause of action upon the coupons in 
suit, allèges tluit subséquent to the issuance of the bonds to which 
the coupons in question were attaclied, and prior to the commence- 
ment of this action, the plaintiff did in good faith, in the ordinary 
course of business and for value, before the apparent maturity of 
the said bonds, and without knowledge of their actual dishonor, 
purchase the same, and also the coupons attached. The défendant 
in its answer dénies ail the allégations of tlie complaint. The ques- 
tion whether the plaintiff is the bona fide holder of the bonds and 
coupons, for value and without notice, is therefore in issue. 

In its answer the défendant sets up as a further and separate 
défense thp proceedings had in its organization, and allèges, in ef- 
fect, that, by reason of certain specifled defects in such proceedings, 
it was not legallv organized in accordance with the pro\isions of the 
act of the législature of March 7, 1887 (St. Cal. 1886 & Ex. Sess. 
1887, p. 29), and was not during ail or any of the time mentioned 
in the amended complaint an irrigation district; that there never 
hâve been, and there are not now, any ofïicers of the said irrigation 
district; that none of the several persons mentioned and referred to 
in the amended complaint ever had any jurisdiction, power, or au- 
thority of law to issue tlie bonds or coupons which are the subject 
of controversy in this action; and that the same are void. And for 
a still further and separate défense the défendant sets forth in dé- 
tail the proceedings taken in issuing the bonds of the district, in- 
cluding those described in the complaint as being owned by plain- 
tiff, and allèges, in effect, that they were not issued at one time, 
and in the manner provided by section 15 of the act of March 7, 1887, 
but were issued and will mature at différent times; that they were 
not sold for cash, as required by said act, but were exchanged for 
woik donc under certain contracts with the officers of the district; 
that by reason of the facts alleged the exehange of the bonds was 
illégal, and the levy and collection of assessments upon and against 
the land of said district invalid, and ail the provisions of the act of 
March 7, 1887, so far as the same relate to the défendant, are each 
of them unconstitutional and void. The plaintiff demurs to thèse 
affirmative défenses on the gênerai grounds that the facts alleged 
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are insufftcient to constitute défenses, and speciflcally that the first- 
named afarmative défense, relating to the organization of the dis- 
trict, is barred by the provisions of section 3 of the act of the légis- 
lature of California approved March 3, 1891, entitled "An act to 
amend an act entitled 'An act to provide for the organization and 
government of irrigation districts,' " and that the second affirmative 
défense is unintelligible, ambiguous, and uncertain. 

The facts alleged in the flrst affirmative défense, so far as they 
are material to the question of the suiïlciency of that défense, .are 
substantially as follows: It is alleged that a pétition for the organ- 
ization of an irrigation district under the provisions of an act of 
the législature of California providing for the organization and gov- 
ernment of irrigation districts, and for the acquisition of water and 
other property, and the distribution of water thereby for irrigation 
purposes, approved March 7, 1887, v^'as presented to the board of 
supervisons of the county of Stanislaus, state of California, on or 
about May 11, 1887, describing the lands to be comprised within 
said proposed district, and signed by 73 persons, represented in said 
pétition to be freeholders owning land susceptible of one mode of 
irrigation from a common source, and by the same System of works. 
It is alleged that, of the names signed to this pétition, 21 were the 
names of persons owning no property in said district; 25 were the 
names of persons owning no land outside the city of Modesto, a 
municipal corporation within the boundaries of said irrigation dis- 
trict; 11 were the names of persons owning only a right of rédemp- 
tion of certain real property which had formerly been owned by 
them, respectively; and 5 were the names of persons whose inter- 
ests in lands in the district are represented as being not that of 
freeholders. It is claimed that thèse disqualified petitioners reduced 
the number of qualifled petitioners below the number of 50, required 
by section 1 of the act of March 7, 1887. It is further alleged that 
from the 25th day of April, 1887, to the lOth day of May, 1887, this 
pétition was printed in a daily newspaper in the county of Stanis- 
laus, together with the following: 

"Notice is hereby given tliat the above pétition will be presented to the board 
of supervisors at their regular meeting on Wednesday, May 11, 1887, at 11 
o'clock a. m." 

It is alleged that this notice was not signed by said petitioners, or 
any of them, or by any one, and the same did not specify any place 
where the pétition therein referred to, or any pétition, could be pre- 
sented, nor to whom the same could be presented. It is further al- 
leged tbat between May 11, 1887, and June 6, 1887, testimony was 
taken by said board relating to said pétition in favor of and against 
the organization of said district, and on the last-named day seven 
of the persons who signed the pétition for the formation of the irri- 
gation district gave notice of their withdrawal from said pétition; 
that on the 7th day of June, 1887, thë board made an order that the 
territory comprised within certain described boundaries was thereby 
established and deflned for organization as an irrigation district un- 
der the act approved March 7, 1887, to be known and designated 
as "Modesto Irrigation District." It is alleged that this order was 
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illégal, invalid, and unauthorized, for the reason that the board at- 
tempted to make certain important and material changes in the 
boundaries of the district, as the same were described and defined 
in the pétition; that certain large bodies of agricultural land, which 
were included within the boundaries proposed by the pétition, were 
excluded from the boundaries defined by the order of the board 
of supervisors, without the consent of the petitioners, and without 
notice to them, or to any other persons owning real property within 
the boundaries described in the pétition, that such changes would be 
made in the boundaries of the district. It is further alleged that 
an élection was held in the proposed district for the purpose of de- 
termining whether the district should be organized, the returns were 
canvassed, and an order made by the board of supervisors declaring 
that the said lands had been organized as such district in accord- 
ance with the resuit of said élection; that a copy of said order was 
thereafter recorded in the office of the recorder of Stanislaus county 
on July 18, 1887. It is alleged that it does not appear from said 
order that any proof was made to the board of supervisors that 
said organization élection was held, nor was it ascertained or de- 
termined by said board that said élection was in fact held, or that 
notice of said élection was given by any one, either as required by 
law or at ail, or, if said notice was given, by whom tbe same was 
given, nor whether said élection, if held at ail, wais held and con- 
ducted in accordance with law and said order. Numerous defects 
and omissions other than those mentioned are charged to hâve oc- 
curred in the proceedings taken to orçanize the district, but those 
referred to are sufiScient to indicate their gênerai character. 

From the facts stated in the answer, it appears that the Modesto 
irrigation district had been exercising the powers of a municipal cor- 
poration openly and publicly for several years prior to the time when 
plaintiff became the owner of the bonds of the district, and for more 
than 10 years prior to the commencement of this action. 

The leading case cited by défendant in support of its right to set 
up in its answer the alleged détective and illégal proceedings con- 
nected with its organization as an irrigation district is Norton v. 
Shelby Co., H8 U. S. 425, 6 Sup. Ct. 1121. The action in that case 
was to enforce the payment of 29 bonds, for $1,000 each, issued by 
the board of commissioners of Shelby county, Tenn., in payment of 
a subscription by the county to stock in the Mississippi Eiver Eail- 
road Company. The act of the législature under which the board of 
commissioners proceeded in subscribing for the stock of the railroad 
Company, and in issuing the bonds of the county, was declared by 
the suprême court of Tennessee to be unconstitutional and invalid, 
and the board of commissioners created by it to hâve had no légal 
existence. A judgment in the suit was accordingly entered in favor 
of the défendant. The case was taken to the suprême court of the 
United States by writ of error. The plaintifE there contended, among 
other things, (1) that the commissioners by whose direction the bonds 
were issued, and whose président signed them, were lawful ofiftcers 
of Shelby county, and authorized, under the acts mentioned in the 
heading of the bonds, to represent and bind the county by the sub- 
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scriptionto the, railroad Company, and tliat tlie bonds issued were 
théPef<»;'eits légal obligations; (2) that, if the commissiopers, were 
not offi'Stebs' dé jure of the county, they w.^re offlcers de facto, and as 
such tbeir action in making the subscription and issuing ,the bonds 
was eqnally binding upon t^ie; county. The défendant contended (1) 
that the commissioners were Dot lawfuli oflficers of the county, and 
that there was no such office in Tennessee as that of county com- 
missioner; (2) that there could notbe any such de facto offlcers, 
as there were no- such offlcers known to the law, and, therefore, that 
the subscription was made and the, bonds were issued without au- 
thority, and were void. The suprême court, in disposing of thèse 
questions,^ held that the décision of the suprême court of Tennessee 
as to the constitutional existence of the board of commissioners of 
8helby county would be recoguized as authoritatiye, and as that court 
had repeatedly adjudged,: after careful and fujl ;eonsideration, that 
no such board evèr had a lawful existence, ai^d it was an unauthor- 
ized and illégal; body, the suprême court of; the United States could 
ncither gaînsay nor deny the authoritative charaçter of that déter- 
mination, but would hold that there was no lawful çiuthority in the 
board to make the subscription to the Mississippi Kiver Eailroad 
Oompanyj and to issue the bonds of whiçh those in suit y?ere a part. 
The court then proceeded to. consider the question wl^ether the com- 
missioners were offlcers de facto, and the acts of |the board as a de 
facto board binding upon thé eounty. The court said; 

"But it is contended that If the âet èreating the board was void; and the com- 
missioners'were not offlcers de jure, they were: nevertheless. offlqers de facto, and 
that the acte of thehoard as a de; facto eourtiave binding ppon tlig, county. This 
coatentipn is met by the fact that there c^n be no offleer, eithër de j lire or 
de ^acto,; if there be ho ofBÎce t(5 fill. As the act attemplin'g to create the 
office 'ôiCorttmîSsidhe'r' ne vèr beicamë a law, the offlée néver c'aïné liito eKistence. 
Sbih^'perisong pretëhded thftt'they held the office, but the law iiev.er: lecogniaed 
ihelr ppetensions, aor flid thé, suprc'ine court. oj the state. "VVJienever such 
pretensions were cousitj^rea ,in ;tl;iat court, they were deçlared'to be without 
any légal ; f oundation, and the commissiohêré were held to be iisurpers: The 
doctrine Which glves valiljlty to âbts-of dfheèi's de facto, whàterer iîefects there 
may hè Ih thé legality of their lappointmeiit <«•' élection, is founded upoii: con- 
aldemtlOQs'of poHey and necessjty; for the protection of the public; ^nd individ- 
uals whpfee inte^€g^s may, be aîÇeeted thereby. Ôfiices are ci;eate:à,, for thé 
benefit, pf, the public, and priyàtè parties are ndt permitted itô InqTrire'irito the 
title pf pérsons clotfied with the évidence of suèh oflicës, ^nû in ffpt>arent pos- 
sessipii of. ; théir povéers and ' {nnctiôns. For the good ' order ànd peace of 
sticiety; théir authority is to , be respectfid apd ; pbeyed : until in some regular 
mode pre&oribed by ; law their title is invesiigate^ and fletermined, It is man- 
if est that e^îless confusion vs'pulçl resuit Ifin every proceedlh^ before such 
offlcers théir title eould bè eàll'èà in giiéstiPh. • But the idea Of an offleer impUes 
the ëxisterièé of ' an office Whièh he holds. It would be a misapplication of 
terihs to call one an offlter. whio.holds no; «^çe, and a public .office , caa exist 
oBily by force bf law. Thig seems, to us so.pbv^pHs that wesllpui*} hardly feel 
called uponto consider anyadyerse opinion pi^ the subject, but for the earnest 
contention of plâintltt's couusélthatsùch existence îs not 'ër^entlal, and that 
it is suffl(iléiit if the office bè 'jJi'ovided for^ by aay législative «nactknènt, how- 
ever liivAlid.' Théir position' is that a législative act, ;though unconstitutional, 
may ih tétms create an pfflce, and nothing furth,er than Itp àppare^it e:^ist,ei;çe 
ia necessary to give validi,ty to the acts pf Its àssumed incumbént. That {Posi- 
tion, althoughnot stàted in, this broad form, ainounts tb nothing else. It la 
dlfflcult to meët Itbîr' any argument béybnd' this statement. An unconstitu- 
tional act is not à law», It eonfers no rlghts; , it imposes no dutjes; It afEords 
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no protection; it créâtes no office; it is, in légal contemplation, as inoperative 
as though it had never been passed." 

In the case at bar the constitutionality of the act under which 
the défendant was incorporated as an irrigation district bas been 
repeatedly before the suprême court of the state, and it has been 
held constitutional and valid in every case. In Irrigation Dist. t. 
Williams, 76 Cal. 360, 18 Pac. 379, the application was for a writ of 
mandamus to compel the défendant, as sécretary of an irrigation 
district organized under the act in question, to sign certain bonds 
proposed to be issued under section 15 of the act. The défendant 
reîused to sign the bonds upon the ground that the statute was un- 
constitutional and void, and it was urged in this behalf, among other 
things, that the statute authorized the assessment and taking of 
private property for a private purpose, and without référence to 
actual benelits, that the apportionment was unequal and unjust, that 
property was taken without due proeess of law, and tliat the statute 
authorized the formation of a district and the assessment of lands 
without giving ail the landhoMers a hearing. The objections were 
lield untenable, and the act declared to be in conformity with the 
provisions of the state constitution. In Irrigation Dist. v. De Lappe, 
79 Cal. 351, 21 Tac. 825, the application was again for a mandate 
to compel the sécretary of an irrigation district to sign and seal 
certain bonds of the district, and the constitutionality of the act 
was sustained. In Board v. Tregea, 88 Cal. 334, 26 Pac. 237, pro- 
ceedings had been instituted in the superior court of Stanislaus 
county, under the provisions of the act of March 16, 1889 (St. 1889, p. 
212), for the purpose of obtaining judicial examination, approval, and 
confirmation of the proceedings of tlie board of directors of the dis- 
trict providing for the issue and sale of certain bonds which it had 
ordered to be issued and sold under the act of March 7, 1887. The 
fact appeared that the district inchided the city of Modesto, a town 
covering about 2,0CO acres, and having about 3,000 inhabitants, and 
about 600 dwelling houses, besides shops, stores, etc. It seems to 
hâve been urged as one of the objections against the confirmation of 
the proceedings in question that if the law was construed as confer- 
ring upon the board of directors of an irrigation district the dis- 
crétion to include in such a district any part of the lands of a town 
or city, upon the ground that in the judgment of the directors such 
part would be beneflted by irrigation under the System proposed, and 
if the judgment of the board upon that question was conclusive of 
the fact, then the law was unconstitutional. The court, speaking 
through Chief Justice Beatty, construed the law to mean "that the 
board may include in the boundaries of the district ail lands which 
in their natural state would be beneflted by irrigation, and are sus- 
ceptible of irrigation by one System, regardless of the fact that build- 
ings or other structures may hâve been erected hère and there upon 
small lots, which are thereby rendered unfit for cultivation, at the 
same time that their value for other purposes may hâve been greatly 
enhanced"; and, so construed, the court saw no objections to the 
law upon constitutional grounds. It was also objected that the pro- 
ceedings of the board should not be conflrmed, because, when the 
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original authorization was given by the people of the district to issue 
bonds, the district embraced 108,000 acres; that 28,000 acres of this 
territory was afterwards excluded from the district, under the act 
of February 16, 1889 (St. 1889, p. 21). It was accordingly contended 
that, if the législature intended to bind the new or reconstructed 
district by a vote of the old district, the law, to that extent, would be 
unconstitutional. The court held that the fact being that, at the 
time of the exclusion of the 28,000 acres' from the district, it had no 
debt, and after notice of the proceedings no objection was made to 
such exclusion by any person, there was no basis for any claim of in- 
justice or violation of constitutional rights. In the case entitled 
In re Madera Irr. Dist, 92 Cal. 296, 28 Pac. 2T2, 675, the board of 
directors of the district flled a pétition in the superior court of the 
cGunty of Presno for the, confirmation by that court of their' proceed- 
ings for the issue and sale of certain bonds of the district. The lower 
court, after a hearing upon the issues, rendered its judgment in favor 
of the petitioners, and approved and conflrmed the legality and the 
validity of each and ail the proceedings for the organization of the 
district. The case was appealed to the suprême court of the state, 
where it was again contended that the act of March 7, 1887, under 
which the proceedings for the organization of the district were had, 
was unconstitutional, for the reason that it was in its nature beyond 
the power of the législature to enact, and also by reason of the pro- 
visions therein contained for the organization of the district, and 
the mode provided fof assessments upon the lands in said district 
with which to meet the bonds authorized by the act. The case ap- 
pears to hâve been elaborately discussed by counsel upon ail the 
constitutional questions involved, and the opinion of the court, de- 
livered by Mr. Justice Harrison, gives évidence of a thorough exam- 
ination ©f ail the objections urged against the act of March 7, 1887, 
and the proceedings therein provided for the organization of irriga- 
tion districts, and the issue and sale of bonds by the boards of di- 
rectors of the districts. The court affilrmed the constitutionality of 
the act, and determined that an irrigation district organized under 
the act was a public corporation, and its ofQcers public offlcers of the 
state. In the case entitled In re Central Irr. Dist., 117 Cal. 382, 
49 Pac. 354, a pétition was flled by the board of directors of the Cen- 
tral irrigation district in the superior court of the county of Grlenn, 
for the confirmation by that court of the proceedings leading to and 
terminating in the organization of the irrigation district, and the 
proceedings attending the issue and sale of bonds of the district. 
The flndings of the court were in favor of the regularity and legality 
of ail the proceedings. On appeal to.the suprême court the act was 
assailed as in violation of both the constitution of the state and of the 
United States. The court held that previous décisions of that court, 
and the décision of the suprême court of the United States in Irriga- 
tion Dist. V. Bradley, 164 U. S. 112, 17 Sup. Ct. 56, formed con- 
clusive adjudication in favor of the constitutionality of the act. An 
irrigation district formed under the statutes of California is a public 
corporation, and its object is the promotion of the gênerai welfare. 
People T. Selma Irr. Dist, 98 Cal. 206, 32 Pac. 1047; Quint v. Hoff- 
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raan, 103 Cal. 506, 37 Pac. 514. In the case entitled In re Madera 
Irr. Dist, 92 Cal. 308, 28 Pac. 273, the suprême court of the state, 
speaking of the authority of the législature to create municipal cor- 
porations of this character, said: 

"In providing for the welfare of the state and Its several parts, the légis- 
lature may pass laws affecting the people of the entire state, or, when net re- 
strained by constitutional provisions, affecting only limited portions of the 
state. It may make spécial laws relating only to spécial districts, or {t may 
legislate directly upon local districts, or it may intrust such législation to 
subordinate bodies of a public character. It may create municipal organiza- 
tions or agencles within the several counties, or it may avail itself of the 
county or other municipal organizations for the purposes of such législation, 
or it may create nevF districts embracing more than one county, or parts of 
several counties, and may delegate to such organizations a part of its légis- 
lative power, to be exercised within the boundaries of said organized districts, 
and may vest them with certain powers of local législation, in respect to which 
the parties interested may be supposed more compétent to judge of their needs 
than the central authority. • * * In a state as diversifled in character as 
Galifomia, it is impossible that the same législation should be applicable to 
each of its parts. Diiïerent provisions are as essential for those portions whose 
physical characteristics are différent, as are needed in the provisions which 
are made for the government of town and country. Those portions of the 
state which are subject to overflow, and those which require drainage as well 
as those which for the purpose of development require irrigation, fall equally 
within the purview of the législature, and its authority to legislate for the 
benefit of the entire state or for the Individual district." 

It foUows that the défendant, having been organized and continu 
ing to exist under a constitutional law of the state, is a public mu- 
nicipal corporation known to the law, and is therefore a de facto 
corporation, and its olïicers de facto offlcers. What is the status of 
such a corporation under the laws of this state, where the legality 
of its organization is questioned? Section 358 of the Civil Code of 
Galifomia provides: 

"The due incorporation of any company, claiming in good faith to be a cor- 
poration under this part, and doing business as such, or its right to exercise 
corporate powers, shall not be inquired into, collaterally, in any private suit 
to which such de facto corporation may be a party; but such inquiry may be 
liad at the suit of the state on information of the attorney-general." 

In Quint v. Hoflfman, 103 Cal. 506, 37 Pac. 514, the action was 
commenced by the plaintiff to enjoin the défendant, as collector of 
Central irrigation district, from selling any lands of the plaintiff, 
and of others similarly situated, for assessments levied in the year 
1892. A temporary injunction was issued upon the flling of the com- 
plaint, which was subsequently dissolved upon the ground that the 
facts stated therein were not suffleient to entitle the plaintiff to the 
relief demanded, and thereupon an appeal was taken from the order 
of dissolution. In the suprême court the organization of the dis- 
trict was assailed by the plaintiff, and it was insisted that the validity 
of that organization could be attacked collaterally in the proceedings 
by showing that the board of supervisors acted without their juris- 
diction in effecting its organization. The court held that this po- 
sition could not be maintained, and said: 

"Corporations organized under the act of the législature popularly known as 
the 'Wright Act' being public corporations, it is immaterial whether they be 
corporations de jure or de facto. That is a matter which cannot be inquired 
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jnitpupo;^ a. collatéral attack; and in a, case like thç présent, where' the valid- 
Ity of an assessraeijt levied by such a corporation is the sulDject of lltigation, 
the t'alldlty of such assessment doés In no way rest iippii the fact of the de 
jure ehàracter of the corporation. This prlneiplè must be consldéred settled 
law in this state." 

Biit may not a de facto corporation plead the illegàlity of its own 
organization as a défense to an action? In Brandenstein v. Hoke, 
101 CaJ. 131, 35 Pac. 562, the plaintifE was the holder of certain 
bonds of a levée district, which were issued and sold for the pnr- 
pose of securing funds to carry on improvements in such district. 
A mandate was prayed for, requiring the board of fund commission- 
ers of the district to take certain steps provided in the statute, looli- 
ing towards the levy and collection of a tiàx upon the property within 
the liinits of the district, to be àpplied ih liquidation of the principal 
and intèrest of plaintiff's bonds, The d«fensip set up by the board 
of commissioners was that the district was illegally organized, and 
the cotirt sustained this défense, but placed its décision expressly 
upon the grounds thàt section 21 of the act of the législature paissed 
Marcii 25, 1868 (St. 1867^68, p., 361), under which it.was alleged 
the district had been organized, was unconstitutional and void, and 
that theïe was no law under which a corporation similar to the so- 
called levée district could hâve been organized; citihg Norton v. 
Shelby Co., 118 U. S. 442, 6 Sup. a. 1121. But, as we hâve seen, in 
the case at bar the défense is not that the défendant^ was organized 
under an unconstitutional law, but that; certain proceedings taken 
in its organization were irregular and invalid. Moreover, the law 
itself has been declared constitutional by the highest court of the 
state, and the défendant has been for sôveral years exercising the 
functions of a public corporation under color of that law, unchal- 
lenged by any proceedings on the part of the state. In Ashley v. 
Board, 8 O. C. A. 455, 60 Fed. 55, the action was brought against 
the board of supervisors of the eounty of Presque Isle, in the state 
of Michigàh, to recover upon certain bonds and coupons issued by 
the eounty for the retirement of certain other bonds issued at an 
earlier date. It was contended on the part of the défense, among 
other things, that when the flrst bonds were issued there was no 
eounty of Presque Isle, as the açt undfer which it was claimed the 
eounty had been organized had been declared invalid in the case of 
Pèople V. Maynard, 15 Mich. 463. It was also contended that the 
obligations in suit were itivalid, because they were issued in viola- 
tion of the constitutional requirement that expenditures of more 
than |1,000 in any one year should flrst be sanctioned by a vote of 
the electors of the eounty. The circuit court entèred a judgment 
for the défendant, and the plaintiff took the case, oh writ of error, 
to the circuit court of appeals for thé Sixth circuit. In that court 
the entire controversy involved in the case was considered, and, re- 
ferring to the invalidity of the organization of thé cohnty, the court 
said: ' ", ' '^■■<'-'' ^ 

"But Inasmuch as it may appear upon a tie'ïi' triai that thé ' organization b£ 
the eounty of Presque Isle 'took place while there was yet bût one township 
in it, or undér other disabhng conditions, it seems necessftry to consider the 
case upon that aspect Assumlng that under the doctrine oî teople v. May- 
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nard, above referred to, the courts of the TJnited States would be bound to hold 
that such organizatlon was unlawful and void in its inception, it does not, In 
our opinion, follow that if tlie county, assuming it to be valid, went on as such, 
acquired tlie capacity to be a çounty, aiid exereised for years, wlth tbe acqul- 
escence of the state govemmerit, the f unctions and privilèges of a county, its 
status and the validity of its acts are to be tested by such rules as would hâve 
been applicable in a direct and prompt challenge by the state when those 
powers and privilèges were assuméd. In the latter case, the public interests 
are best subserved by speedy reformation, and no prlvate Interest is harmed. 
In the former, the public interests hâve been adjusted to the actual condition of 
things, and priva te interests hâve become settled upon the foundations which 
local authority bas laid, with the consent of the state, vehose business it was 
to interfère and prevent the mischief , if any such were feared. It Is a matter 
peculiarly within the province and duty of the state to watch over and prevent 
the development of political growths which are liliely to be prejudicial to the 
public interests. When it does not interfère, private individuals are justified 
In assuming that there is nothing obnoxious in the organization, and that 
they may treat with it in the character it has assumed." 

The court reviews a nutnber of authorities upon the subject where 
this doctrine has been declared, and says: 

"But it is needless to multiply authorities. They are substantially. If not 
altogether, agreed upon the proposition that vihen a municipal body has as- 
sumed, under color of authority, and exereised for any considérable period of 
time, with the consent of the state, the powers of a public corporation, of a 
kind recognized by the organic law, neither the corporation nor any private 
party can, in private lltigation, question the legality of its existence." 

In National Life Ins. Co. v. Board of Education of City of Huron, 
10 C. G. A. 647, 62 Fed. 778, the action was brought in the circuit 
court of the United States for the district of South Dalvota against 
the board of éducation of the city of Huron, in that state, upon 300 
coupons eut from 120 bonds issued by the défendant in October, 
1890. A judginent was entered for the défendant, and the case was 
taken to the circuit court of appeals for the Eighth circuit. The 
défendant raised, among other questions, the validity of its own or- 
ganization for the year in which the bonds were issued, under article 
3, c. 17, of the Compiled Laws of Dakota. The court of appeals, 
speaking of this défense, said: 

"Moreover, in October, 1890, when thèse bonds were issued, this board of 
éducation was, in any event, à' de facto corporation, exercising, under article 
3, ail the powers and functions gi*anted to a corporation legally organized. It 
was recognized, and its action was acqulesced in, by the state and by the 
citizens, for at least 18 months; and, as against bona flde purchasers of its 
bonds, its acts, as a de facto board of éducation, if within the powers granted 
to a board legally organized linder this law, are binding upon the défendant 
corporation. It is the province of the state to question, by proper judicial 
proceedings, its incorporation; not that of a défendant in a private suit, when 
it has assérted its corporate existence, and incurred liabilities to innocent par- 
ties on thé faith of It." 

The court then quotes from the décision in Ashley v. Board, supra, 
and refers to the following cases in support of this doctrine: Rails 
Co. V. Douglass, 105 U. S. 728, 730; Coler v. School Tp. (N. D.) 55 
N. W. 587; Clément v. Everest, 29 Mich. 19; Burt v. Eailroad Co., 
31 Minn. 472, 18 N. W. 285, 289; State v. Carr, 5 N. H. 367; People 
V. Maynard, 15 Mich. 463; Fractional School Dist. No. 1 v. Joint 
Board of Sdiool Inspectors, 27 Mich. 3. 

In the récent case of Shapleigh v. City of San Angelo, 167 U. S. 
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646, IT Sup. et. 957, the suprême court of the United States con- 
sideredtJiî^ question upon a state 6f facts tliat leaves but little upon 
whicjh.!;to base a défense of a wànt; of légal organization on the part 
of a de f^cto corporation to defeat itg obligations. In that case the 
action was brought in the circuit court of the United States for the 
Western district of Texas to recover a judgment îov the amount of 
certain uhpaid coupons for interest où bonds issued by the défend- 
ant as a municipal corporation in the state of Texas, styled the "City 
of San Angelo." The bonds were issued in 1889. The défense was 
that in 1890 an action was commenced in the district court of the 
county in which the défendant was situated against certain persons 
who wejre exercising and performing the duties,, privilèges, and func- 
tions of a mayor and city council of the city of San Angelo, claiming 
the same to be a city duly and legally incorporated under the law of 
the sta.te, and alleging that saîd city was not legally incorporated, 
and that said named persons were unlawfuUy exercising said f unc- 
tions; that such proceedings were thereupon had that in December, 
1891, the district court entered a decree ousting the said persons 
from their said offices, and adjudging that the incorporation of said 
city of San Angelo be abolished and declared to be null and void. 
Subsequëntly the city of San Angelo was again incorporated, and the 
suit in the circuit court was against the city, as reineorporated, upon 
the bonds of the prior illégal corporation. The question was as to 
the légal effect of the disincorporation of the défendant and its sub- 
séquent reincorporation, with respect to the bonds in suit. The su- 
prême court, after ref erring to authorities upon the subject, said : 

"The conclusion whlch Is derivable from the authorities clted, and from the 
princlples thereln establlshed, Is that the disincorporation by légal proceedings 
of the city of San Angelo did not avoid legally subsisting contracts, and that 
upon the relneorporation of the sanje InhabitantSj and of a territory inclusive 
of the improvements made under such contracts, the obligation of the old 
devolved upon the new corporation. The doctrine successf ully invoked in the 
court below by the défendant— that where a municipal corporation is whoUy 
void ab Inltio, as belng created without warrant of law, it could create no debts 
and could incur no liabilities— does not, in our opinion, apply to the ca«»e of 
an irregularly organlzed corporation, wMch had obtained, by compliance with 
à gênerai law authorlzing the, formation of munlcipar corporations, an organ- 
ization valid as against everybody, except the state actlag by direct proceed- 
ings. Such an organization is merely voldable, and, if the state refrains from 
acting until after debts are created, the obligations are not destroyed by a 
âissolutlon of the corporation, but it will be presumed that the state intended 
that they should be devolved upon the new corporation which succeeded by 
pperation of la,w to the property and improvements of its predecessor." 

The doctrine of this case is the application of the gênerai rule 
stated in Cooley on Gonstitutional Limitations (page 254), where the 
learned author says: 

"In proceedings where the question whether a corporation exlsts or not arises 
çoUaterally, the courts will not permit its eorpj>rate chàracter to be questioned, 
if it appears tt> be acting under color of law, and recognized by the state as 
9uch. Such a question should be ralsed by the state itself,.by quo warrante, 
or other direct proceeding. And the rule, we apprehend, woujd he no différent 
If the constitution itself prescribed the manner of incorporation. Even in such 
a case, proof thât the corporation was acting as such, under législative action, 
would be sufficient évidence of right, as against the state, and private parties 
could not enter ïipon any question of regularlty." 
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To this rule the author adds the law of estoppel, as against the 
state, where the regularity of a corporation bas been for years un- 
questioned. He says: 

"And the state itself may justly be precluded, on the principle of estoppel, 
from raising such an objection, where there has been long acquiescence and 
récognition." 

That the wisdom and justice of this rule hâve been recognized by 
the législature of this state is established by the législation amending 
the act of Marcb 7, 1887, providing for certain proceedings to déter- 
mine the legalitv of irrigation districts. In the act approved March 
16, 1889 (St. Cal."^ 1889, p. 212), it is provided that the board of directors 
of an irrigation district organized under the original act— 

"May commence a spécial proceeding in and by which the proceedings of said 
board and of said district, providing for and authorizlng the Issue and sale of the 
bonds of said district, whether said bonds or any of them hâve or hâve not 
then been sold, may be judicially examined, approved, and conflrmed." 

The act then provides a method of procédure whereby — 

"ïhe court shall hâve power and jurisdiction to examine and détermine the 
legality and validity of and approve and confirm each and ail the proceedings 
for the organization of said district under the provisions of the said act, from 
and including the pétition for the organization of the district, and ail other 
proceedings which may afCect the legality or validity of said bonds and the 
order for the sale and the sale thereof ." 

Then, directly in line with this clearly-deflned policy of the state 
to fix the légal status and liability of thèse corporations in dealing 
with the public, the législature passed the act of March 20, 1891 
(St. Cal. 1891, pp. 142, 144), again amending the original act of March 
7, 1887, by adding to section 3 the following : 

"And no action shall be commenced or maintained, or défense made, affect- 
Ing the validity of the organization, unless the same shall hâve been commenced 
or made within two years after the making and entering of said order." (Re- 
ferring to the order of the board of supervisors declaring the Irrigation district 
duly organized.) 

Thèse two statutes, taken together, furnished the irrigation dis- 
trict with a plain and speedy method of procédure for determining 
the legality of the proceedings under which it was brought into ex- 
istence, and gave to the public dealing with such a corporation the 
protection of a just and reasonable statute of limitation against the 
défense that its formation was irregular and its birth illegitimate. 
Thèse statutes were in entire harmony with the gênerai law upon 
the subject as declared by the authorities which hâve been cited. 
But it is contended on the part of the défendant that the statute of 
limitation "cannot be interposed in this case, because more than two 
years from the date of the organization of the district in 1887 had 
elapsed before the passage of the act of 1891, thus taking away by 
législation an existing right of défense. The statute will not be so 
construed. This was decided in Sohn v. Waterson, 17 Wall. 596, 
where it was determined that, in construing a statute of limitations, 
it must, so far as it affects rights of action in existence when the 
statute is passed, be held, in the absence of a contrary provision, to 
begin when the cause of action was first subject to its opération. 
95 F.— 46 
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Under this ruie, the défendant had the full period of two years after 
the passage of the act of Mardi 20, 1891, in whieh to test the legality 
of its organization. 

The défendant further calls attention to Ibe yepeal of the act of 
Match 7, 1887, and acts amendatory thereof, by the act of March 
ai, 1897 (St. Cal. 1897, p. 254), and contends that, as this limitation 
of two years is no longer in existence, it cannot now be pleaded as 
a bar to the: défense set up in the answer. The answer to this 
objection is that no contract, obligation, lien, or charge incurred by 
an irrigation district uhder the flrst act was affectedj :impaired, or 
discharged by any of the provisions of the second act, but, on the 
contrary, such liabilities were expressly continued by the saving 
clauses of section 109 of the latter act. The repeal of, the act of 
Marck 7, 1887, and its amendments, cannot be held, therefore, to 
liave in any way affected plaintiff's rights under those acts. 

But it is nût necessary to pursue tMs question any further. 
Whether we consider the statutes of this state relating to the or- 
ganization of irrigation districts as construed by the ,bighest court 
of this State, or the gênerai law on the subject as established by the 
authorities, we arrive at the same conclusion, — ^that the matter set 
up by thé défendant in its flrst afQrmative défense,' relating to the 
organization of the défendant as au irrigation district, does not con- 
tain facts suiïicient to constitute a défense to the cause of action 
stated in the coniplaint. The demurrer to that défense will there- 
fore be sustained. 

The défendant, in its second affirmative défense, sets forth the pro- 
ceedings takeh in issuing the bonds of the district in the sum of 
|800,{)00, the letting of contracts for the performance of certain work 
on the canalsvand property of the district, and the payinent for such 
work in the bonds bf the "district. The défendant contends that the 
facts stated render the bpnds illégal and vpid. As the answer dénies 
that the pïaintiff purChased, in good faith or for value, and without 
notice of their dishonor, the bonds to which were attached the cou- 
pons in suit, it is clear that this défense Ought not ±ù be disposed of 
on this demurrer. The demurrer to the' second affirtnative défense, 
on the grôund that it does not state facts suiïicient td constitute a 
défense; Will therefore be overruled. The facts stated in this dé- 
fense are not very clear or certain, but their légal effeet can be better 
detenliitiedujwû the trial of the case upon the mérite. The objec- 
tion that this: défense is unintelligible, ambiguous, and uncertain will 
be overruled. '' 

The other points raised upon demurrer go to the question of the 
relevancy of the matter demurred to, and may properly bè disposed 
of upon the motion to strike ont portions of the answer, which will 
now be considered. ■ 

In paragraph 45 of the answer, défendant allèges that none of the 
land cotopriseid within the boundariés of the irrigation district is, 
or ever has been, arid or désert, and does not requise artiflcial irri- 
gation to make it productive and profitable. The question whether 
any particular land could be beneflted by a System of irrigation is 
one of facty and a fact which the législature has authorized the 
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board of supervisors of the county where the land is located to dé- 
termine. In the présent case the question was necessarily deter- 
mined by the bôard of supervisors of Stanislaus county at the time 
the district was organized, and, in the absence of any allégation of 
frâud or bad faith oh the part of the board of supervisors, is con- 
clusive. This was determined in Irrigation Dist. v. Eradley, 164 U. 
S. 112, 17 iSup. et. 56. In that case the plaintiff objected to the opér- 
ation of the act of March 7, 1887, on the ground that it included 
within its possibilities ail lands, no matter how fertile or productive 
so long as they were susceptible in their natural state of one mode 
of irrigation from a common source. Plaintiff alleged that his lands 
were subject to bénéficiai use without irrigation. The suprême court 
disposed of this objection in the following language, to be found at 
page 167, 164 U. S., and page 66, 17 Sup. Cf., of the opinion: 

"Assurning, for the purpose of this objection, that the owner of thèse lands 
Iiad, by the provisions of the act, and bef ore the lands were finally included 
in the district, an opportunity to be heard before a proper tribunal upon the 
question of beneflts, we are of the opinion that the décision of snch tribunal, 
in the at)sence of actual fraud and bad faith, would be, so far as this court Is 
i oncerned, conelusive upon that question." 

There is nq allégation of the answer in relation to the organiza- 
tion of the district that makes this question of fact relevant or ma- 
terial to any issue in the case, and the paragraph wili be struck out. 

In paragraphs 47, 48, 49, 50, and 51, the défendant allèges, in 
substance, that no beneflt has been or will be received by the dis- 
trict from its organizatibn, the sale of the bonds, the construction 
of irrigation works; that the System of irrigation provided for by 
the act of the législature and by the board of directors of the dis- 
trict has been, and is, and will continue to be, very unprofltable and 
oppressive, and the expense thereof wholly disproportionate to the 
beneflts which hâve been or ever will be received by the owners of 
the real property in said district, and impracticable, and destructive 
of the interests and welfare of the people. Thèse matters were ail 
proper subjects for considération and détermination by the people 
when they formed the district and proceeded to deal with the public 
as a corporation, but they are not facts relevant to any issue in this 
controversy as to the validity of the bonds or coupons in suit. 

In paragraphs 53, 54, 55, and 56 of the answer, the défendant 
allèges that since the pretended organization of the district 28,000 
acres of land originally embraced within its boundaries hâve been 
illegally excluded by the board of directors of the district, contrary 
to law and in violation of the rights of the remaining freeholders of 
the district. The allégations contained in thèse paragraphs were 
contained in the ârst afiirmative défense, that the district had not 
been legally organized. They are repeated hère as part of the affirma- 
tive matter set up in the défense that the bonds were not legally 
issued. In considering this part of the flrst défense, the décision 
of the suprême court of the state in the case of Board v. Tregea, 88 
Cal. 334, 26Pac. 237, was referred to as holding that the act of March 
7, 1887, as amended by the act of February 16, 1889, was constitu- 
tional. The case maj again be referred to upon the question as to 
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whether thèse allégations relating to the change of the boundaries 
of the district are material to the défense now under considération. 
The plaintiff in that case is the défendant hère, and the proceed- 
ings which were the subject of inquiry in that case (relating to the 
exclusion of 28,000 acres of land from the district) are the identical 
proceedings set up in this défense. The judgment of the suprême 
court af&rming the judgment of the court below in that case, con- 
firming the proceedings, is, of course' not controlling on this court 
at this time, whatever may be its relevancy or efEect hereafter, if 
ofïered or introduced in évidence in support of a claim that the 
action of the board of directors of the district upon any matter 
involved is res judicata. The case is now merely referred to as in- 
dicating the law of the state upon the question whether the proceed- 
ings relating to the exclusion of land from the district is material 
to this défense. The court in its opinion referred to the act of the 
législature approred February 16, 1889 (St. 1889, p. 21), whieh au- 
thorizes and prescribes the procédure for the exclusion of lands from 
an irrigation district, and requires that, if there be any outstanding 
bonds of the district, no order of exclusion can be made without 
the consent in writing of the holders of such bonds, acknowledged 
as deeds of conveyance are required to be acknowledged. It was 
contended that there were outstanding bonds of the district at the 
time the pétition for exclusion was flled, and during the greater por- 
tion of the time that the notice of the hearing was being published, 
and that no written consent of the holders of said bonds was ever 
given to the making of the order. The suprême court found that the 
évidence established the fact that there were no outstanding bonds 
of the district at the date of the order of exclusion, and determined 
that the superior court had committed no error in decreeing the 
validity of the order of exclusion. Tîie court, however, went fur- 
ther, and held that the validity or invalidity of the order of exclusion 
did not affect the order for the issuauce and sale of bonds, — in other 
words, whether the order of exclusion was légal or not, it was imma- 
ter ial in determining the validity of the order providing for the issu- 
ance and sale of bonds. In arriving at this conclusion the court 
probably had in mind the doctrine that a municipal corporation, by 
merely changing its name or government, or by abridging or en- 
larging its territory, cannot so destroy its identity as to impair the 
rights of creditors of the original corporation in the enforcement 
of obligations against the corporation in its changed condition. This 
was held in Bâtes v. Gregory, 89 Cal. 387, 26 Pac. 891, where the 
question arose with respect to a change in the territory and govern- 
ment of the city of Sacramento; the court citing as authority Port 
of Mobile v. U. S., 116 U. S. 289, 6 Sup. Ot. 398. In that case— 

"The clty of Mobile, under its corporate name', "Die Mayor, Aldermen, and 
Common Ooundl of the City of Mobile,' had issued certain bonds in 1859. In 
1879 the législature passed two acts,— one entitled 'An act to vacate and annul 
the charter and dissolve the corporation of the clty of Mobile, and to provide 
for the application of the assets thereof in discharge of the debts of said cor- 
poration,' and another entitled 'An act to incorporate the port of Mobile, and 
to provide for the government thereof.' The territory embraced in the port 
of Mobile was about one-half that wbich was formerly embraced in the clty of 
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Mobile, but included the larger portion of the inhabltants and taxable property 
of the former corporation. In an action brought against the port of Mobile to 
recover upon tbe bonds that had been issued by the former municipality, the 
court beld that the port of Mobile was the légal successor of the city of Mo- 
bile, and liable for its debts, saying: 'Where the législature of a state bas 
given a local community, living wlthin designated boundaries, a municipal or- 
ganization, and by a subséquent act or séries of acts repeals its charter and dis- ' 
solves the corporation, and incorporâtes substantially the same people as a 
municipal body under a new name, for the same gênerai purpose, and the 
great mass of the taxable property of the old corporation is included wlthin 
the limits of the new, and the property of the old corporation used for public 
purposes is transferred without considération to the new corporation for the 
same public uses, the latter, notwithstanding a great réduction of its corporate 
limits, is the successor In law of the former, and liable for its debts; and, if 
any part of the creditors of the old corporation are left without provision for 
the payment of their claims, they can enforce satisfaction out of tbe new.' " 

This is also the doctrine in the récent case of Shapleigh v. City 
of San Angelo, 167 U. S. 646, 17 Sup. Ct. 957. 

It follows from thèse authorities that the allégations contained in 
paragraphs 53, 54, 55, and 56 of the answer are immaterial and ir- 
relevant, and should be struck out. 

The rema,ining paragraphs of the second afiârmative défense, 
namely, a portion of paragraph 29 and the whole of paragraph 46, to 
which the motion to strike out is directed, are objected to as pre- 
senting only issues of law. Standing alone, thèse ayerments of the 
answer are subject to that objection, but, read in connection with 
the other allégations respecting the proceedings taken in issuing 
the bonds of the district, they may serve the purpose of directing 
the attention of the court to the particular constitutional provisions 
which it is claimed hâve been violated in the proceedings. The mo- 
tion to strike out the matter hère indicated will therefore be denied. 
Let an order be entered in accordance with this opinion. 
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SOHAEFFBR v. SAME. 

(Circuit Court, S. D. New Yoriî. July 19, 1899.) 

Corporations — Time for Declaring Dividends — New Jersey Statutb. 
A corporation organized under the corporation act of New Jersey, sec- 
tion 47 of which provides for the distribution of ail accumulated profits of 
the corporation, less the amount reserved for working capital, lu dividends 
in January of each year. "unless some spécifie day or days for that pur- 
pose be flxed in its charter or by-laws," and whose charter provides that 
dividends on its common stocli shall be declared after the close of any 
fiscal year, has no power to déclare such dividends previous to the close 
of a fiscal year. 

Samk— Dividends on Prefbkred Stock— Power op Directors. 

Such statutory provision applies as well to dividends on preferred stock 
as to those on common stock; and, while the statute (Révision 1896, § 18) 
permits the payment of dividends on preferred stock quarterly or semian- 
nually, such provision does not affect the requirement that the spécifie 
day or days for declaring such dividends must be flxed by the charter or 
by-laws, and, where they are not so flxed, the directors hâve no power to 
déclare quarterly dividends on preferred stock on days selected in thelr 
discrétion, nor can the charter vest them with such discretionary power. 
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Thèse were suite in equity for injunctions. 
Xamb & Voss (Joseph F. Daly, of counsel), for complainants. 
Stetson, Jehnings & Russell (Charles JlacVeagh, of counsel), for 
défendant. 

THOMAS, District Judge. Tté questions for décision are thèse: 
(1) May the défendant corporation déclare and pay quarterly divî- 
dends upon its preferred stock upon days selected by the directors, 
or must "some spécifie day or days for that purpose" be flxed in its 
charter or by-laws? (2) May dividends be declared upon the com- 
mon stock previous to the close of the fiscal year? The cbarter 
itself provides that the dividend upon the common stock shall be 
declared "after the close of any fiscal year," and thereby accords 
with the gênerai time fixed by tie stàtute soon to be noticed. The 
provision is plain, and no attempted construction can diminish its 
simple àhd direct authôrity. The solution of the question relating 
to the preferred stock is not difflcult. The inquiry does not relate 
to the capacity of the directors to détermine whether sufficient profits 
applicable to dividends hâve been received. That is uncontroverted. 
The directors hâve undertaken to sélect the months and days when 
the dividends for the year 1899 sball be paid. If the directors 
hâve the ability to do this, they liâve capacity pursuant to their 
will to vary the time ûfpaymeût in différent years. But it iS con- 
sidered that the statÙte (section 47, Corporation Act, N. J.), re- 
quires that flxed times for inaking 'stich payments shàll t)è embodied 
in the charter' or by-laws, ànd thàt in default of such désignation of 
certain days in either the charter or by-laws the déclaration and 
payment ôf dividends shall be made, as provided by tbe etatute, 
during the month foUowing the close of the fiscal year. Section 47 
provides : 

"The directors of every corporation created under this aet sliall in January 
in each year, unless some spécifie day or days for tliat purpose be fixed in its 
charter or by laws, and in that case, then on the days so fixed, after reserving 
over and ahove Its capital stock paid in, as a worlîing capital for said corpora- 
tion, such suin, if any, as shall hâve been fixed by the stocliholders, déclare a. 
dividend among its stockholders of the Whole of its accumulated profits exceed- 
ing the amount so reserved, and pay the same to such stockholders on demaud: 
provided that the corporation may In ifs eertiflcate of incorporation or in its 
by laws give the directors power to fix the amount to' be reserved as a working 
capital." 

One obvious intendment of the statute is to publish to stockhold- 
ers or proposed stockliolders the fact that the profits shall be divided 
at appointed time or times, and' tbat such time shall be uniformly 
in the months of January, unless the charter or by-laws designate 
"some spécifie day or days fo.r that purpose." FuU power of sélec- 
tion is conferred upon the corporation, but such power is not con- 
flded to thé varying discrétion of the directors. The corporation is 
limited only in its method of establishing and publishing such days. 
"Embody the days in the charter or by-laws," — that is the single qual- 
ification of power. But the learned counsel for the défendant urges 
(1) that section 47 is'not applicable to preferred stock; (2) that the 
section does not négative tie power of the directors to déclare and. 
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pay dividends upon any days selected by thein; (3) that section 18 
(Revision 1896) permits quarterly payment of dividends upon pre- 
ferrtd stock; (4) tliat the cliarter gives tlie directors power at will 
to déclare dividends on tlie preferred stocli. Section 47 commands 
that the "whole" surplus profits, less the amount reserved, shall be 
distributed to stockholders. Certainly it was not intended to limit 
the payment to the.common stockholders. The second contention 
is equally untenable. The claim there is that the object of the sec- 
tion is to compel a distribution in January, if some profits then re- 
niain undivided. That may be one purpose of the section. But does 
the section intend that the directors may divide the prolits on any 
days they prêter previous to January? What, then, is the use of 
the words "iinless some spécifie day or days," etc.? Clearly, the sec- 
tion does not intend that the distribution may be made on any 
days selected by the board of directors, and, if not so made, that 
the surplus profits shaU be distributed during the month of Janu- 
ary, or "on some spécifie day or days" fiLsed in the charter or by- 
laws. Such a construction renders the section shapeless and mean- 
ingless. Is'or does section 18 impair the restraint imposed by sec- 
tion 47. Section 18 permits payment of dividends upon preferred 
stock quarterly, semiannually, or annually. There is no contrary 
contention. Eut who shall fix the dividend days,^the directors or 
the charter or by-laws? Section 47 states that the désignation of 
days must be made in the charter or by-laws. The two sections are 
entirely harmonious and helpful. The last contention is that the 
charter provides that "the preferred stock shall be entitled, out of 
any and ail surplus net profits, whenever declared by the board of 
directors, to noncumulative dividends at the rate of, but not ex- 
ceeding, six per cent, per annum," etc., and that this provision em- 
powers the directors to sélect the dividend days. It is palpable that 
the provision intends to déclare the rights of preferred stockhold- 
ers, and not to endow the directors with power to déclare divi- 
dends at their pleasure. But assume otherwise; who placed the 
provision in the charter? The incorporators. May incorporators, by 
inserting such a provision, nuUify the commands of section 47? The 
matter does not admit of discussion. It is finally objected that the 
directors canriot be restrained, since by their act, found to be illé- 
gal, the title of the dividend fund bas vested in the stockholders ac- 
cording to their respective holdings. But shareholders acquire in- 
terests in dividends when lawfuUy declared. This court will not 
withhold its hand to prevent unlawful action on the part of direc- 
tors until it can ascertain and bring within the influence of its 
decree the proposed beneficiaries of the wrongful act. It will be 
suflûcient to enjoin a shareholder when he shall venture to partici- 
pate in the unauthorized act of the directors, by seeking to obtain 
some portion of the fund attempted to be divided. It results from 
the foregoing view that the injunction must be continued. 
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QUIN V. EARLE. 

(Circuit Court, E. D. rennsylvanla. August 9, 1899.) 

No. 8, 

1. Banks— Insolvency—Recoveut of Deposit from Receiveb. 

To autliorize the recovery of a gênerai deposit from the receiver of an 
insolvent bank on the ground that the bank was insolvent, and known to 
be 80 by Its offieers, -çv-hen the deposit was recelved, and that the fraud 
authorized a rescission of the contract by the deposltor, the thing deposited, 
or Its proceeds, must be capable of Identification in the hands of the re- 
ceiver, or It must appear that the funds comlng into his hands were In- 
creased by that amount. 

2. Samb— Proof of Fkaud in Esceiving Deposit— Knowledge of Insolvbncy 

BT Officers. 

To constitute fraud on the part of a bank la receiving a deposit whea 
Insolvent, whlch wlll authorlze a rescission by the deposltor, and a recovery 
of the deposit from a receiver subsequently appolnted for the bank, the 
offieers of the bank must hâve known or believed that It was insolvent at 
the time the deposit was recelved; and such knowledge cannot be pre- 
sumed, but must be proved. The mère fact that the bahk was known by 
the offieers to be in an embarrassed condition Is not sufflclent to establish 
fraud. 

This was a suit in equity against the receiver of an insolvent nation- 
al bank to recover the amount of a deposit alleged to hâve been f raud- 
ulently recelved by the offieers of the bank with knowledge of its in- 
solvency. > 

E. Hunn Hanson, for complainant. 

Asa W. Waters and W. H. AddickSj for respondent. 

GRA.Y, Circuit Judge. This suit was brought to recover $3,000, 
with interest from February 16, 1898 (date of demand from receiver), 
on the ground that when deposited by the complainant, on the 22d 
of December, 1897, it was such a fraud on the part of the bank to re- 
ceive it that it did not become the property of the bank, nor was the 
relation of debtor and creditor between it and the complainant cre- 
ated. The bill was flled Marcb 23, 1898, and allèges: (1) That pur- 
suant to the national banking act of June 3, 1864, and of its supplé- 
ments, there was incorporated and organized the Ohestnut Street 
National Bank on June 14, 1887, which from that time until December 
22, 1897, conducted its business in the building No. 721 Chestnut 
Street, Philadelphia. That for more than eight years the complain- 
ant was a deposltor in the bank, and that from January 13, 1891, to 
his death, February 27, 1898, William M. Singerly was its président, 
and exercised supervision over its business. (2) That on December 
22, 1897, and for some days prier, the bank was hopelessly insolvent, 
in a great measure brought about by the irregular deaïings of its 
président, and on December 22, 1897, it was nnable td contin-je busi- 
ness a day longer. This was known to its président, who on the 
date last aforesaid was in the bank building, and knew its business 
was so conducted that it represented solvency. That the complain- 
ant was ignorant of this insolvent condition, and was not informed 
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1 y the président and ofacers, and, had he not been in such ignorance, 
lie would not liave made the deposit hereafter mentioned. (3) That 
on Deeember 22, 1897, and within less than an hour prior to 3 o'clock 
(the hour when the bank habitually ceased business each day), the 
complainant, upon the faith of the continuance of its ordinary busi- 
ness, and in ignorance of its insolvent condition, deposited with the 
receiving teller of the bank a check drawn upon the Fidelity Insur- 
ance, Trust & Safe-Deposit Company, requiring it to pay $3,000 to 
the order of complainant, who at the time of deposit indorsed it in 
blank. That the receiving teller entered the sum of |3,000 as a crédit 
to the complainant upon his bank deposit book, and forthwith sent 
the check to the Fidelity Insurance, Trust & Safe-Deposit Company 
for payment. Payment in money was not made, but the said Com- 
pany delivered to the messenger of the bank a check for |3,000 drawn 
by it upon the Bank of North America, and received and canceled 
the check which the complainant had deposited. On the morning of 
Deeember 23, 1897, the Bank of Korth America paid its check to the 
Chestnut Street National Bank. (4) That at 3 o'clock on Deeember 

22, 1897, the Chestnut Street National Bank closed its doors, and 
never thereafter opened them for business. That on the morning of 
Deeember 23, 1897, William M. Hardt, as bank examiner, took into 
his charge the property of the bank, and so retained control until 
G. H. Earle, Jr., the défendant, was appointed receiver, in January, 
1898, when the said property was transferred to him by the bank ex- 
aminer. That of the property which so came into the charge of the 
bank examiner was the said sum of $3,000, and this he transferred 
to the receiver, in whose control it now is. (5) That on Deeember 

23, 1897, the complainant notifled the cashier of the bank not to 
mingle the said sum of |3,000 with the moneys of the bank, but to 
set it apart to answer his demand for its return. That on Deeember 
30, 1897, the complainant caused a notice in writing to be served 
upon the bank examiner, to keep the said sum of |3,000 to answer 
his demand for its return as a spécifie sum belonging to him. And 
on February 18, 1898, the complainant sent to the receiver a copy 
of the said notice to the bank examiner, and subsequently demanded 
the sum of $3,000 from the défendant. (6) That the circuit court 
above entitled has jurisdiction of the suit begun by the complainant. 
Tbat the conséquence of the course of the bank, its président and 
offlcers, was to deceive, and it did deceive, the complainant, with 
respect to its hopeless insolvency, and by reason of the matter alleged 
the complainant is entitled to hâve the said $3,000, and that he has 
no adéquate remedy at law. The bill prays that the court make a de- 
cree that, by reason of the fraud of the bank, the complainant's de- 
posit of $3,000 did not create between him and it the relation of 
debtor and creditor; that the bank, with respect to the said $3,000, 
became under équitable obligation to pay it to him without any dé- 
duction, and the défendant with notice is under like obligation ; that 
none of the creditors of the bank are entitled to hâve the défendant 
treat the sum of |3,000 as its assets; and that défendant pay com- 
plainant the sum of $3,000. The défenses set up in the answer, 
which admits most or many of the allégations in the stating part of 
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the Mil, are: (1) A déniai of thé insolvency alleged. (2) An alléga- 
tion that the président and ofScers of the bank on the 22d of Decem- 
ber, 1897^ hàd good reason fof confidence in its solvency. (3) An 
allégation that when, soine timé prior to 3 o'clock of December 22, 
1897, the complainaiit made a dëposit in the bank, and was credited 
in his pass book with the sum of |3,000j the total crédit to his account 
was 13,248.28, ail of which was sUbject to his check at any time dur- 
ing the business hours of that day, and that it was the cnstom of 
Philadelphia banks to coUect on the day thèy received drafts and 
checks upon trust companies, and the bank was only ëomplying with 
such custom in collecting the |3,000 check on the day it was deposit- 
ed. (4) A déniai that the Î3,000 deposited by the complainant ever 
came specifleally into the defendant's possession, or that it is now, 
or ever hàs been, in his custody, as alleged. (5) That complainant 
had an open running account with the bank, and that before 3 o'clock 
on December 22, 1897, the balance due him therein was |3,248.28, 
which included the f3,000 item mentioned in complainant's bill; 
that the bank was debtor in the amount of this balance to the com- 
plainant, ànd for which he bas â just and proper claim for his pro 
rata share in the aSsets of the bank, provided it is duly provën. The 
admitted facts seem tôbe that complainant made the deposit sub- 
stàritially as stated in his bill of cotai plaint ; that he received crédit 
for thle same in his pass book^ as well as upon the books of the bank ; 
that the che|ck, which was to ttié order of complainant, and upon the 
PideîityTrtist Company, ivas sent by the bank for collection within 
a hàlf hdur of its receipt, ànd before 3 o'clock, and that the Fidelity 
Insurance, Trust & êaf e-Dëposit Company delitered to the meSsenger 
of the bank a check fur |3,000, drawn by it on the Bank of North 
America, in payment of the satiïe, anâ that on the morûing of Decem- 
ber 23d'the Chestnut Street National Bank sent the last-named check 
to th'e Bank of North America, which paid the sàid check to the 
Chestnut Street Xaticjtial Bank through the clearing hôuse; that the 
Chestnut Street National Bank at the time of said deposit was in a 
state of financial embarrassmeût, owing largely, if not altogethcr, to 
an indebtedness of some |800,006 dueit from its président, William 
M. Singerly; that thebaiik, withiri a half hour after the said deposit 
by complainant, to wit, at 3 o'clock in the afternoon (the usual hour 
for clositig) on the 22d of December, 1897, closed its doors; that the 
bank was Dèvêr opened again; and that on the next day, the 23d of 
December, it was taken possession of by Bank Examiner Hardt. 

The principle of equity invoked by/the complainant's bill is that 
where a bank, whose offlcers know it to be bopelessiy insolvent, re- 
ceives moneys or checks on deposit on the very eve of its failure, it 
commits sùch a fraud on the depositor, who is ignorant of its condi- 
tion, that he is entitled to reclaim the moneys or proceeds of checks. 
This proposition, thus stated, must be assented to. It is a develop- 
ment of the doctrine that a contract founded on fraud is void, and 
may be rescinded at thé option of the defrauded party, and cannot be 
enforced against him, that no title to property so obtained passes, 
and that restoration of the property obtained by means of the fraud, 
if properly idéntifled, can be compelled by appropriate proceedings 
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iii law or in equitv. Considering the usage of business of the banks, 
when a général deposit is accepted by a bank there is an implied con- 
tract between the depositor and depositary, which créâtes the relation 
of créditer and debtor between tliem. A fraud on the part of the 
bank which induces the deposit vitiates this contract, at the option 
of the other party, as fraud would vitiate any other contrtict, and no 
rights can arise ont of it to the bank. What the reniedy may be will 
dépend in this case, as in others, upon the situation of the parties 
and the subject-matter of the contract. Upon a rescission of the 
contract, and due notice thereof, the clieck or draft deposited, or the 
proceeds thereof, if sufficiently îdentifted, may be reclaimed, if in 
the possession of tlie depositary. Witb regard to personal property 
other than money, the question of identification is generally easy of 
détermination. Not so of money, and perhaps some personal prop- 
erty other than money. If thèse be confused in the mass of exactly 
similar things, spécifie identification becomes impossible. But the 
more modem doctrine has corne to be that, where the fraudulent 
depositary so mingles goods which Le has obtained by fraud with 
the mass of like goods of his own, the whole may be seized, or consid- 
ered as held in trust, until équitable séparation of the property of the 
defrauded , party is made. So, advancing one step further, where 
money thu's obtained has gone to swell the aggregate in the possession 
of the fraudulent party, it may, under proper proceedings, be segre- 
gated in amount from such aggregate sum, and made the subject of 
a trust, in ôrder to accomplish the ends of justice. If my bushel of 
corn be obtained from me by fraud, and be poured into the mass of 
similar grain in the bin of the party committing the fraud, justice is 
satisfied, and no one can be wronged, by my having restored to me a 
bushel of the same grain out of the bin, though the identical grains 
obtained from me are not restored. If, on the other hand, the funds 
in possession of the defrauding bank be not increased by the property 
or the money so obtained, so that the aggregate amount of assets for 
distribution among the gênerai creditors is not made larger by rea- 
son of the plaintiff's contribution thereto, then this extension of the 
doctrine of identification will not apply, and the complainant cannot 
hâve remedy as for a preferred claim. Ail the cases referred to by 
the counsel for complainant are consistent with this distinction, and 
tlie case of Bank v. Blackmore, 21 G. G. A. 514, 75 Fed. 771, distinctly 
élaborâtes tlie doctrine just stated; Judge Taft, who delivered the 
opinion of the court, saying: 

"No autliority lias beeii cited to show that a claim founded on fraud is en- 
tillcd to a priority over other claims. It is oiily where, by the rescissioii of 
the contract out of which the daim arises, on the ground of fraud, the spécifie 
thing parted with, or its proceeds, can l)e snftieiently identified t,o be returned, 
that fraud seems to give a priority of distribution. It may not be necessary 
to show eannarlis upon the proceeds of the thing parted with, to Justify such 
a remedy; but it nmst at least appear that the funds in the liands of the 
reesnver were increased or beneflted by the proceeds, and the recovery is lira- 
ited to the extent of this increase or benefit. In every case relied on by couu- 
.sel tor appellant, recovery, if decreed, was based on the fact that the property 
in the hands of the assigpee or receiver of the person or hanli against whoni 
the claim of fraud, right to reselnd, and priority of distribution was made, 
included in its mass either the very thing parted with, or its proceeds. Kail- 
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way Co. V. Johnston, 133 U. S. 573, 10 Sup. Ot. 390; Armstrong v. Bank, 148 
U. S. 50, 13 SUp. et. 533; Oragle y. Hadley, 99 N. Y. 131, 1 N. E. 537." 

I have dwelt upon this, because the contention is made by the 
counsel for the défendant tbat the évidence discloses the fact that 
in some way the check on the Bànk of North America received from 
the.Fidelity Company by the ChéStnut Street National Bank in pay- 
ment of the check deposited by complainant was settled through the 
clearing house in such manner that no proceeds from it ever came into 
the possession of the defaulting bank, — ^the same having been set off 
against an indebtedness of said bank, — and that, therefore, there 
could be nothing analogous to an identification of the check or its pro- 
ceeds by reason of their having been found in the mass of funds or 
assets in the receiver's hands, thus swelling the amount to be dis- 
tributed. But, however this may be, it will not be necessary to con- 
sider it, in the view taken of the material question of fact as to which 
issue is joined, and upon which the case undoubtedly turns. That 
question is whether, at the time the deposit of the complainant was 
received by the Chestnut Street National Bank, said bank was hope- 
lessly and irretrievably insolvent, and that fact was known to the 
offlcers of the bank, — notably, the président. This is afSrmed by the 
complainant iù his bill, and denied by the défendant in his answer. 
Upon this issue of fact this case must be determined. In none of 
the cases cited by the complainant does this issue seem to have been 
raised. In the case of Kailway Co. y. Johnston, 133 U. S. 566, 10 
Sup. et. 390, the hopeless insolvency of the Marine Bank seem^ to 
have béen assumed in the opinion of the suprême court, as also the 
knowledge of the président of the bank of that fact. And in Wasson 
V. Hawkins, 59 Fed. 233, the case came up upon a démarrer to the 
bill of complaint, which contained allégations of the hopeless and 
irretrievable insolvency of the bank, and of the knowledge of its 
président of that fact. For the purposes of the démarrer, thèse allé- 
gations, of course, were taken to be true. So, also, in the case of 
City of Somerville v. Beal, 49 Fed. 790, the case was heard on demur- 
rer to the bill of complaint, and the same allégations contained in it 
were assumed to be true. The law applicable to the facts thus ascer- 
tained is well settled, and is not disputed in this case. If the prési- 
dent and ofBcers of the bank knew or believed that the bank was 
hopelessly and irretrievably insolvent at the time of receiving the de- 
posit of the complainant, then a fraud was undoubtedly committed by 
the bank upon the complainant, for which there should be a remedy. 
But fraud must be proved, and is not to be presumed, and the burden 
of proof is on the complainant. The mère fact that the bank was in 
an embarrassed condition, by reason of the large indebtedness to it 
from its président, is not sufficient of itself to establish the fraud 
alleged in this case. A trader, whether a corporation or an indi- 
vidual, may be struggling in the straits of financial embarrassment, 
but with an honest hope of weathering the financial storm and of 
being eventually solvent. Property received by such an individnal 
or concern in the ordinary course of business during the period of 
such embarrassment becomes honesfly theirs, and the fact that their 
expectations were unrealized, and their hopes not well founded, 
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would not fasten upon them a fraud that would vitiate their business 
transactions. The most important évidence in this case as to the 
facts upon which the allégation of fraud is founded is given by Mr. 
Stotesbury, a member of the firm of Drexel & Go., and introduced by 
the complainant. This évidence, I think, is fairly summarized by 
defendant's counsel as f ollows : That on December 22, 1897, through 
the efforts of his firm, a plan bad been devised for tbe reorganization 
of the Philadelphia Becord Company, by which $643,000 out of a total 
indebtedness of $817,000 due by Mr. Singerly to the bank was to be 
paid in cash on the morning of December 28, 1897, and that, so con- 
fldent was he of the success of the plan, that his flrm advanced |125,- 
000 to the bank on the 21st or 22d of December, in cash, to carry it 
through the clearing house on tbe morning of December 23, 1897, 
when it was expected this payment of |643,000 would corne to the 
bank as a payment from Mr. Singerly, and to carry the bank over 
December 22d, when a committee, on the evening of that day, were 
to examine the trust company's books. Mr. Stotesbury admitted 
that the payment of the indebtedness of ' Mr. Singerly to the bank 
would make the bank solvent. William G. Smith, receiving teller of 
the bank, introduced by the complainant, testifled on cross-examina- 
tion,' on page 20 of the examination of December 2, 1898, as follows : 

"Q. Did Mr. Singerly say to you anything on the day before the suspension 
as to there being any doubt as to its [the banls's] opening the next dayV A. 
Buring the day before the banli elosed, I had every assurance that the bank 
would be In funds to meet ail demands. Q. Who gave you that assurance? A. 
The cashier. Q. Mr. Steele? A. Cashier William Steele. Q. Did he state the 
grounds for this assurance? A. He said that the terms had been agreed to 
by the syndicate to take up Mr. Singerly's liabilities, and fumish cash to enable 
the bank to go on. Q. How late in the day of the 22d did you hâve thèse 
assurances from the cashier? A. Well, before 3 o'clock. I think, again after 
S o'clock." 

The committee to examine the books of the trust company met on 
the evening of the 22d, and the resuit of their examination was such 
as to cause them to advise the syndicate against going on with the 
negotiations. Tbey so informed Mr. Singerly, who was présent. 
This was between 10 and 11 o'clock of the evening of December 22d. 
Mr. Singerly then turned to Mr. Hardt, the bank examiner, and said, 
"This means, Mr. Hardt, that you will hâve to take charge of the 
bank to-morrpw morning." I cannot see in ail this that Mr. Singerly, 
as président of the bank, was not, up to the hour named, making a 
bona lide and hopeful struggle to extricate the bank from its difû- 
culties. That he, as men in such straits are apt to be, was over- 
sanguine, does not matter, if the hope really existed, on the grounds 
hère disclosed, at the time the deposit was received. The évidence 
of Mr. Stoteslîury certainly shows that Mr. Singerly had powerful 
friends, and that a syndicate of ample flnancial strength had been 
actually formed to put him in a position to relieve the bank of its 
embarrassment. I do not think that a fraudulent purpose in receiv- 
ing the deposit of complainant should be necessarily attributed to 
him because he did not, under the circumstances, abandon hope of 
assistance from that source until 10 or 11 o'clock of the evening of 
that day. Nor do I think that there is any sufiScient évidence that 
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he hiad 80 abàfl'dohed that hôpé at tlle tinie of receiving the deposit. 
To hâve suspendéd the business of th^ bank, and refused deposits, 
pèiidlig thé" ûégbtiatioiis u^bn whieh hièi hopes were f Ounded, would 
hâve deBtPoyed ail prospect oftheir stiiccess. ; : 

This testlmotiy above referred to is'substantially ail that bas been 
adduced by dom^lainant on this subject. The testimony of William 
M. Hardtjbank examiner, a witness for the défendant, clearly sup- 
ports the iVieA^ thàt the situation on the afternoba; of December 22d 
was a hopeful ône. His testimony is to the effect that thé payment 
of Mr. Singerley's indebtedness to the bank, of abodt |817,000, would 
make the bank' absolutely solvent; that leading members of the 
Clearing House of Philadelphia, présidents of banks and trust coni- 
panies, had où the 22d of December, 1897, Subscribed to a plan, which 
was practically complète, which provided for the payment of |643,000 
in cash to the bafik on account of Mr. Singerley's indebtedness, to be 
paid on the rUorning of December 23, 1897; that the remainder of 
Mr. Singerley's indebtedness, to the extent of |175,000, was otheiwise 
provided for; that the payinent of this money to the- bank in fuU for 
Mr. Singerïy's indebtedness would make the bànk'B condition abso- 
lutely solvent; and that he and Mr. Singerly and the directors and 
other offlcers of the baaik had every reason to bëliéve, and did be- 
lieve, that this; plan would be carried eut, and that the money would 
be forthcoming on the morning of December 23, 1897, until between 
8 and 9 o'clock'p; m. of thé 22d of December, 1897, when â'n unlooked 
for and unpxpected obstacle arose, which prevented the final exécu- 
tion of the plan; It appears dear, then, that the transaction of 
complainant, in the beginning, was free from any trUst relationship 
such as existed in severarof the cases cited, where thë; drafts were 
deposited wîth the defaulting bank specifically for collection, or with 
spécifie instructions to coUect and remit, and that the title to the 
check and its proceeds in this case passed to the bank upon its de- 
posit and its crediting on the pass book of complainant and on the 
books of the bank, unless that resuit of the con tract between the 
complainant and the bank was prevénted by the alleged fraud of the 
bank in receiving the deposit when it was hopelessly and irretrievably 
insolvent, and that to the knowledgé of its président and other of- 
ficers. It Beems equally clear to the court that this material alléga- 
tion of fraud has not been satisfactorily proved, and the issue of fact 
thérein raised by the pleadirigs cannoty therefore, be deterniined iu 
favor of the complainant. The bill niust âccordingly be dismissed, 
with costs to be taxed. 



MINOT et al. v. MASTIN et al. . 

(Circuit Court of Appeals, Eighth Circuit. July 10, 1899.) 

No. 1,188., 

Rbcbivbbs— SniTS against— Neoessity of Lbavb of Court. 

A person who desires to make a receiver of a fédéral eourt a party to 
an original bill or action at law relating to property in the custody of the 
receiver should first obtain leave of the court appolnting him, uliless the 
case is clearly 6nè falllng withln the provisions of 24Stat.'552, c. 3T3, § 3, 
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whieli peniiits suits of a certain nature to be brought against such receiv- 
ers witliout previous leave.i 
3. Bquitt— Pleadins— Ancillaby Suit. 

A pleadiug flled in a fédéral court, alleging that sUeh court has posses- 
sion of certain property, through its receiver, appointed in a pending suit 
for the settlement of a partnersbip; that the petitioners are trustées in a 
mortgage on such property executed by parties to such suit to secure an 
indebtedness which is past due and unpaid; that they désire to subject 
the property to the pajinent of such debt, but are powerless to do so with- 
out the court's consent by reason of the receivership, and praying that the 
possession of the property be surrendéred to them for that purpose, or 
that the property be sold for the satisfaction of the mortgage debt under 
the supervision of the court,— should be treated as a pétition of interven- 
tion In the pending suit, espeeially where, by reason of the citizenship of 
the parties, the court would be without jurisdiction of an original suit, 
althdugh the pleading is entitled as a bill in an independent suit, and pro- 
cess is prayed against the parties made défendants, ineluding the receiver. 

3. Bamb: — Leavb to File Pétition op Intbrvektion. 

In such case, where the pétition discloses a clear right In the petitioners 
to possession of the property as against âll parties to the original suit in 
which the receiver was appointed, the flling of the pétition is a matter of 
right, and it is not demurrable because leave of court to file it was not first 
obtained. 

4. Receivers— Ddtt qp Paktiks to Peosecote Suit with Diligence — Rights 

OP Thikd Peusons. 

When parties to a suit hâve secured the appointment çf a receiver for 
property in whîch third persons hâve an interest, it Is Incumbent upon 
them to prosecute the litigation effiectirely, and without unnecessary delay, 
and upon tHe court appointing the receiver to discharge the property from 
judicial custody at the eàrliest practicable moment, to the end that it may 
notbe held in such custody at the instance of the suitors to shelter it from 
the just elaims of others. 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

On August 16, 1897, I^aureuce Minot and Charles F. Morse, the appellants, 
liled a pétition or "bill," as they termed it, in the clerk's office of the circuit 
court of the United States for the Western district of Missouri, against Julia 
Mastin, Thomas H. Mastin, and Hugh C. Ward, as receiver, the appellees, 
wherein the appellants alleged, in substance, that on December 31, 1888, John 
J. Mastin and,his wife, Julia Mastin, executed a deed of trust in the nature of 
a mortgage, by which they conveyed to said appellants, as trustées, a large 
quantity of real estate situated in Kansas City, Mo., to secure the payment of 
150 principal notes in the sum of $1,000 each, and 150 sets of interest notes, 
each set consisting of 16 notes for the sum of $30 each, ail of which notes 
were executed by John J. Mastin indivldually, for value recelved, and bore th e 
same date as the deed of trust; that John J. Mastin dled on August 9, 1890, 
leaving a will, wherein his wife, Julia Mastin, was named as hls executrix and 
sole devisee and legatee; that thereafter default was made in the payment of 
those interest notes secured by the deed of trust which matured on July 1, 
1894, January 1, 1895, and July 1, 1895, and that such default continued until 
on or about October 20, 1895, when said notes so in default were paid; that 
default was afterwards made in the payment of the remaining interest notes, 
being those that matured on January 1, 1896, July 1, 1890, and January 1, 
1897, as well as in the payment of ail the principal notes secured by said deed 
of trust which became due on January 1, 1897; that no payments had been 
made on any of the principal or interest notes secured by the deed of trust 
whieh became due as last stated; and that the grantors in said deed of trust 
had also failed and refused to pay a large sum of money which was due on 

1 For suits by and against receivers of fédéral court generally, see note to 
Plow WorliS V. Finks, 26 C. 0. A. 49. 
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aecount of taxes, gênerai and spécial, that had been assessed agalnst the mort- 
gaged property, which the grantors in the deed were obligated to pay. In addi- 
tion to the foregoing averments, the plalntiffls below further stated in their 
complaint that on July 21, 1894, the défendant Jolia Mastin had commenced a 
suit agalnst her co-defendant Thomas H. Mastin in the circuit court of the 
United States for the Western district of Missouri for the purpose of obtaining 
an accountlng and the dissolution of an alleged co-partnership between herself 
and Thomas H. Mastin that had been f ormed, as it was claiined, some tlme 
during the year 1890, after the death of John J. Mastin; and w'th référence to 
sald suit the plaintiffs averred that In the blU whlch had been flled to secure 
a dissolution of sald flrm it was charged by the sald Julla Mastin that prior to 
her husband's death he and the sald Thomas H. Mastin had lieen co-partners 
in the banking and real-estate business under the flrm name of John J. Mastin 
& Oo.; that they had aecumulated a large amount of property, which they 
owned Jolntly; that the assets of sald flrm at the time of her husband's death 
conslsted largely of real estate situated In the states of Missouri and Kansas, 
and embraced, among other property, the lands conveyed to sald Charles F. 
Morse and Laurence Mlnot, as trustées, by the aforesaid deed of trust, which 
was In fact partnership property at the time of sald conveyanee, although the 
tltle.thereto stood in the name of John J. Mastin; that after her husband's 
death she had succeeded to his interest In the flrm of John J. Mastin & Co., 
and had become a member thereof, and ha4 thereupon Intrusted the sole man- 
agement of Its affalrs to Thomas H. Mastin, who had failed to eonduct the 
business of the flrm prc^erly, and had been guilty of varlous derellctions o£ 
duty. The plaintiffs averred that by means of the aforesaid allégations con- 
tained in hpr bill of complaint the défendant Julla Mastin had succeeded, on 
July 23, 1894, in Induclng the Circuit court of the United States for the Western 
district of Missouri to appoint Hugh C. Ward, one of the appellees, as reeeiver 
of ail the property and assets of the flrm of John J. Mastin & Oo., and that 
under and by virtue of such appolntmCnt he had taken possession of ail the 
property of said flrm, Includlng the lands comprlsed In the aforesaid deed of 
trust, and that since the date of his appolntment as such reeeiver he had con- 
tlnued to hold and manage the same, subject to the direction of the court by 
whlch he was appointed. The plaintiffs further represented to the court that, 
as trustées in the deed of trust executed by John J. Mastin and wife on Decem- 
ber SI, 1888, they were désirons of obtaining possession of the lands thereby 
conveyed to them In trust, to the end that they might sell the same, In pursu- 
ance of the power of sale conferred by the deed of trust, for the purpose of 
llquldating the mortgage debt, but that they had been hlndered and obstructed 
in obtaining possession of the property by reason of its being In the custody 
of the reeeiver. They also alleged that the numerous notes whlch were se- 
cured by the deed of trust had been Indorsed by the original payée thereof, 
wlthout recoupse, and had been sold, and were then outstandlng and unpald 
in the hands ot varlous purchasers. They further alleged that the défendants 
were assertlng and pretending that the trustées in the deed of trust had no 
rlght to the possession of the property thereby conveyed, for the alleged reason 
that the rlght to foreclose the deed of trust was barred by the provisions of a 
local statute of limitations. In view of the premlses the plaintiffs prayed that 
the court would requlre Its reeeiver to surrénder the possession of the lands 
conveyed by the deed of trust to their custt>dy, to the end that they might be at 
liberty to proceed with the f oreclosure of the deed of trust, or. If it should ap- 
pear to the court that it was not expédient to grant such relief, that in lieu 
thereof it would ascertaln the amount whlch was then due on the notes secured 
by the deed of trust, and direct a sale of the mortgaged property for the pur- 
pose of satlsf ylag the mortgage debt. The complaint concluded with a prayer 
for a subpœna, whlch was duly Issued and served. The défendants below each 
flled a plea to the Jurisdictlon, Inasmuch as the complaint showed that Charles 
F. Morse, one of the plaintiffs, and Thomas H. Mastin and Hugh C. Ward, two 
of the défendants, were each résidents of the state of Missouri. The défend- 
ants Ward and Thomas H. Mastin, In their pleas to the jurlsdletion, further 
assigned as a reason why the proceedlng should be dlsmissed that no leave 
of court had been ohtained to make Ward a party thereto in his eapaclty as 
reeeiver. The pleas to the jurlsdletion were each overruled after fuU argument, 
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and tlie défendants were required to plead further. The défendants next in- 
terposed a demurrer to the complaint, one of the reasons whlch. was assigned 
for such demurrer being that no leave of court had been obtained to make the 
receiver a party défendant. The demurrer was sustalned, but the privilège 
was accorded to the plalntlffs of flling an Intervening pétition in the suit to 
wlnd up the partnershlp estate of John J. Mastln & Co., if they should so elect. 
The case cornes to this court on appeal from the order sustainlng the demurrer 
and dlsmissing the complaint, the plalntlffs havlng decllned to avail themselves 
of the privilège accorded to them of flling another pétition or complaint. 

O. H. Dean (John L. Thorndike, Bradiey W. Palmer, and Moor- 
fleld Storey, on the brief), for appellants. 

L. C. Krauthoff (Frank Hagerman and Wash Adams, on the brief), 
for appellees. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The order of the circuit court sustaining the demurrer to the com- 
plaint from which the présent appeal was taken recites, in substance, 
that the demurrer was sustained because no leave of court was asked 
and obtained to sue Hugh C. Ward, the receiver, before the complaint 
was lodged by the plaintiffs in the clerk's office, and from other 
récitals contained in the order it appears that no other questions pre- 
sented by the demurrer were decided. The record further shows that 
the action of the trial judge in holding the demurrer to be well taken 
was founded largely, if not entirely, upon the ground that the plead- 
ing to which the demurrer was addressed was not intended as an in- 
tervention in a pending suit, but was in reality an original bill, which 
had been flled by the plaintiiïs for the purpose of foreclosing the 
mortgage executed by John J. Mastin and wife; and that, being a bill 
of that nature, it could not be entertained, consistently with the 
rules of procédure in equity, without précèdent leave of court, because 
the mortgaged property was then in custodia legis, being in the hands 
of a receiver theretofore appointed in the case of Julia Mastin against 
Thomas H. Mastin. If this view of the case was well founded, — 
that is to say, if the proceeding instituted by the plaintiffs was, in 
légal contemplation, an original bill to foreclose a mortgage, and was 
not an incidental proceeding in the last-mentioned suit to wind up 
the partnership estate of John J. Mastin & Co., — it might be conceded 
that it could not be properly brought without permission first obtained 
from the court which had possession of the mortgaged property. No 
rule is better established than that a court having the custody of 
property through the agency of its receiver will not suffer that posses- 
sion to be disturbed, either by a levy or sale under proeess issued hj 
some other court, or by the bringing of an independent suit against 
its receiver to recover the possession of the res, or to enforce a lien 
thereon, or to establish any other claim thereto. In view of this 
rule it follows that, whenever a person desires to make a receiver 
a party défendant to an original bill or to an action at law, leave 
should be obtained to that eflect from the court which appointed him, 
unless the case is one which falls clearly within the provisions of the 
act of congress (24 Stat. 552, c. 373, § 3) which permits suits of a 
95 F.— 47 
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certain nature to be brought against rèceivers appointed by tlie fédéral 
courts without such prévious leave. Wiswall v. Sampson, 14 How. 
32; Barton v. Barbour, 104 U. S. 126-128; Davis v. Gray, 16 Wall. 
203-218; In re T^ler, 149 U. S. 164, 13 Sup. Ct. 785; Porter v. Sabin, 
149 U. S. 473-479, 13 Sup. Ct. 1008. We think, however, that the 
trial court wàs mistaken in assuming that the complaint which is 
involved in the case at bar was an original bill to foreclose the deed ot 
trust that had been executed by John J. Mastin and wife. The pro- 
ceeding which was inaugurated by flling that compïaint was of a dé- 
pendent or àncillary character, since the power of the court to enter- 
tain it was derived, not from divérsity of citizenship as between the 
parties thereto, or the existence of a fédéral question, but solely 
from the jurisdiction which it had already acqûired în the pending 
case of Julia Mastin against Thomas H. Mastin. But for the pend- 
ency bf that suit, it would hâve had no semblance of jurisdiction, 
and the proceeding in question would not hâve been instituted. The 
appointment of a receivér in the latter case had deprived the plaintiffs 
of the power which they would hâve ;otherwise possessed to choose a 
forum in which to assert their rights, and had compelled them to re- 
sort to the couFt in which the complaint was flled for relief which 
could not be obtained elsewhere. Beyond ail controversy, therefore, 
the suit at bar is of an àncillary ar dépendent character. We think 
that it was not only a dépendent suit, but that it was in effect, and 
that it should hâve been treatedby the circuit court simply as, an in- 
tervention in the case of Mastin against Mastin. The complaint al- 
légea in proper form the nature and extent of the;petitioners' right 
to certain propérty then in the custody of the re<ieiver; the pëndency 
of the suit of Mastin against Mastin to liquidate the afifairs of John 
J. Mastin & Oo.; the f act that a receivér had been appointed in that 
suit, who had taken possession of ail the partnership assets, including 
certain propérty to which the petitioners asserted a superior right 
by virtue of the deed of trust; the f act that the petitioners desired 
to subject said propérty to the payment of the mortgage indebtedness, 
aud were powerless to do so, without the court's, consent, because of 
the existence of the receivership; and it concludéd in due form witli 
a prayer that, in view of the preniises, the possession of the lands . 
conveyed by the deed of trust might be surrendered to the petitioners. 
It is manifest, therefore, both from the allégations of the complaint 
and the prayer for relief j that the primary purpose of the petition- 
ers was to obtain an order directing the receivér to surrender the 
possession of the mortgaged propérty to their custody, to the end 
that, as trustées in the deed of trust, they might administer the same 
as they deemed best, consistently with the provisions of that instru- 
ment. This is the object which is disclosed by certain allégations 
of the bill, and is also clèarly stated in the flrst prayer for relief; 
and while the complaint also contained a second prayer that the mort- 
gaged lands might be sold, subject to the supervision of the court, 
for the satisfaction of the mortgage indebtedness, yet this request was 
made in the alternative, and indicated a form of relief which was not 
desired by the petitioners unless the court should refuse to relinquish 
its hold upon the mortgaged propérty. We think, therefore, that 



MINOT V. MASTIN. 739 

neither the second prayer for relief, nor the fact that in its caption 
tlie complaint was not entitled in the case of Mastin against Mastin, 
nor the fact that it concluded with a request for a subpœna, is of 
sufflcient importance to change the inhérent nature of the pleading 
in question, and transform it into an original bill for the foreclosure 
of a mortgage. When its more essential features are considered, it 
must be regarded as an intervening pétition in a pending cause, 
which was flled for the purpose of obtaining possession of certain 
property then in the court's custody, to which the petitioners asserted 
a paramount right. The trial court should hâve so regarded it, and 
acted accordingly. 

It is urged, however, that, even though the complaint be regarded 
as an intervening pétition in the case of Mastin against Mastin, and 
not as an original bill, yet the mère lodgment of the pétition in the 
clerk's oflSce without précèdent leave of court rendered it vulnérable 
to a demurrer, and necessitated a dismissal of the proceeding. We 
are not able to assent to that conclusion. It may be conceded that 
when, in a pending case, a receiver is appointed to take possession of 
property, the court or chancellor by whom the appointment is made 
is not always bound to permit a third party to file an intervening pé- 
tition, and become a party to the case, because he asserts some in- 
terest in the pending controversy or in the property which is thereby 
aflected. It may be that the interest asserted by the intervener wiil 
be wholly unafifected by the proceedings which are liable to be taken 
in the pending case; or that his rights, whatever they may be, are 
subordinate to the rights of the parties thereto; or that he is already 
well represented in the principal case; or that there are other adé- 
quate remédies within his reach, and at his disposai, which render 
it unnecessary to burden the case with the collatéral issue which is 
tendered by the intervener. In cases of the latter sort it is usually 
held to be discretionary with the court or chancellor to whom an 
application to intervene is addressed to allow or reject the interven- 
tion, and leave to intervene should be obtained. Crédits Commuta- 
tion Co. v. U. S., 62 U. S. App. 728, 34 C. C. A. 12, and 91 Fed. 570; 
Hamlin v. Trust Co., 47 U. S. App. 422, 427, 24 C. C, A. 271, and 78 
Fed. 664; In re Streett, 8 U. S. App. 645, 648, 10 C. C. A. 446, and 62 
Fed. 218; Jones & Laughlins v. Sands, 51 U. S. App. 153, 25 C. C. A. 
233, and 79 Fed. 913; Ex parte Cutting, 94 U. S. 14. There are 
other cases, however, where the right of a third party to intervene 
in a pending case is so imperative, resting, as it does, on grounds of 
necessity, and the inability of the party to obtain relief by other 
means, that the right cannot be said to be dépendent upon judicial 
discrétion. For example, a court cannot lawfully refuse to permit 
an intervening pétition to be flled wlien the petitioner shows a title 
to or a lien upon property in the custody of a receiver, and a présent 
right to its possession, which is superior to any right or title that 
is or may be asserted by the parties to the suit in which the inter- 
vention is flled, and at whose instance a receiver was obtained. The 
case at bar falls within the class of cases last described. The plain- 
tiffs showed by their intervening pétition that they were trustées in 
a deed of trust or mortgage which was executed by John J. Mastin 
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and his wife, Julia Mastin, in the lifetime of the former; that tlie 
mortgage debt thereby secured T^'as overdue and unpaid, and that 
under the provisions of the deed of trust they had a paramouïit lien 
on the mortgaged property, and a right to the immédiate possession 
thereof, inasmuch as it was only held in judicial custody at the in- 
stance and request of the mranbers of the flrm of John J. Mastin & 
Oo. for the purpose of aiding in the adjustment of the unsettled affairs 
of that co-partnership. We entertain no douht, therefore, that the 
plaintiffs had a right to file an intervening complaint in the case of 
Mastin against Mastin, which was not dépendent upon the exercise 
of any discretionary power vested in the trial court; and, having such 
right, we are furthermore of opinion that the mère lodgment of the 
complaint in the clerk's office without précèdent leave of court was 
not sufflcient cause for sustaining the demurrer thereto. If the com- 
plaint was not properly entitled by the clerk in the main case, an 
order should hâve been made to that effect, since it was, in ail of its 
essential features, a pleading in that case, and not an original bill, as 
we hâve heretofore held. Moreover, if leave of court was a necessary 
step in the orderly course of procédure, then we perceive no reason 
why the action of the lower court, when it was held by a différent 
judge, in overruling the pleas to the jurisdiction and directing the 
défendants tô plead further, should not be regarded as suiflcient leave 
to sue the recéiver. In their pleas to the jurisdiction, the receiver 
and Thomas H. Mastin averred as a reason why their pleas should be 
«ustained that no permission had been obtained to prosecute +he 
action against the receiver in his officiai capacity, and, as the marier 
was thus called to the attention of the court, and the pleas were ovci 
ruled, with directions to the défendants to plead to the complaint, 
we can perceive no substantial reason why such action should not be 
regarded as tantamount to the necessary leave. To hold otherwise 
would be to attach more importance to form than to substance. 

In conclusion we deem it necessary to say that the record now 
before us discloses the singular f àct that flve years hâve elapsed since 
the suit to wind up the partnefship estate of John J. Mastin & Co. 
was instituted, and that during that period no substantial progress 
has been made in adjusting thé accounts between the co-partners, 
and in bringing that litigation to an end. So far as the record shows, 
the issues which were presented by the bill of complaint in that case 
remain Untried, and no steps hâve been taken to bring tliem to a 
trial. In the meantime, however, a large amount of real property 
which was incumbered by a mortgage in favor of third parties has 
remained in judicial custody, by which means the trustées in the 
mortgage hâve been deprived of the care, custody, and control of the 
mortgaged property, and hâve been rendered powerless to enforce 
the mortgage lien, although it is clearly superior to any équitable 
claim which is or can be asserted, either by the creditors of the flrm 
of John J. Mastin & Co. or by the individual members of that flrm. 
It goes without saying that the parties to a suit ought not to be per- 
mitted to thus jeopardize the rights of others who are not parties 
thereto, or to obstruct them in the enforcement of their rights by such 
dilatory proceedings as appear to hâve been resorted to in the case at 
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bar. When a receiter has been appointed to hold property in which 
third parties bave an interest, it is incumbent on the persons who 
bave secured tbe appointment to prosecute the litigation effectively, 
and without unnecessary delay; and it is equally incumbent upon a 
court wbicb has acquired the possession of property through the 
agency of a receiver to discharge it from judicial custody at the earli- 
est practicable moment, to the end that it may not be held in such 
custody at the instance of one suitor or suitors to shelter it from the 
just claims of others. In accordance with thèse views, the order sus- 
taining the demurrer to the intervening complaint, and the subsé- 
quent order dismissing the same, will each be reversed, and the case 
will be remanded to the circuit court with the following directions, 
namely: That at the first rule day which shall occur at least 10 
days after the mandate is flled the défendants be required to take 
issue by answer with any allégations of the intervening pétition 
which they may désire to controvert, and to interpose by way of plea 
or answer any défense to the relief sought which they may elect to 
interpose, and that, when the issues are thus framed, a period of not 
exceeding 30 days be allowed for the taking of such testimony as 
either party may deem essential, and that the case be brought to a 
hearing upon the merits of the intervening complaint with ail con- 
venient speed. And, inasmuch as undue delay has already ensued. 
it is ordered that a mandate in conformity herewith be issued at the 
expiration of 10 days after the opinion is filed. 



PECK COLORADO CO, v. STRATTON. 
(Circuit Court, D. Colorado. June 9, 1899.) 

1. MoNET Receivbd— Complaint— Gbnbral Issdb— Spécial Défenses— Evi- 

dence. 

The gênerai issue in an action for money received to tlie use of the 
plaintiff pnts in issue ail facts from which the légal inference arises that 
the money was received to the use of plaintifC, but it is proper for the 
plaintiffl to allège the circumstances under which the money was received 
by défendant, and, when he does so, he is held in his proof to the trans- 
action as pleaded, and no spécial défenses not applicable to such facts can 
be set up. 

2. Sale — Action poe Pricb— Failurb of Considkiîation. 

There is not a failure of considération for a promise to pay the purchase 
priée of stock in a corporation where the buyer receives the stock, though 
it proves to be worthless, nor will the fact that agreements made by the 
seller, which bave not been fulfilled, constituted additional considérations 
for the purchase avail to defeat an action for the price of tlie stock, where 
the value of such considérations is unliquidated, and no particular part of 
the money to be paid under the agreements was apportioned to them. 

3. Same — Worthless Stock. 

The fact that stock in a corporation purchased by défendant proved to 
be worthless is no défense to an action for the price, in the absence of 
fraud or a spécifie warranty. 

On Demurrer to Answer. 

Thomas A. Banning, Orlando H. Manning, and Oarpenter & Mc- 
Bird, for plaintiff. 
J. W. Ady, Wolcott & Vaile, and O. W. Waterman, for défendant. 
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MABSPAJX,,, District JHdgei, The plaintifE brings its action to 
recover fromthé ilefendant monejr had and received to its use. In 
the compto^nt it Ja alleged "that, on, to wit, the 7th day of Mai^ch, 
1896, at Ôolora^^o Springs, in the çounty of El Paso, state of Colo- 
rado, the défendant received îrpm the plaintiff, as the agent and 
assistant treasurer of said plaijltifl, the sum of ohe hundred tliou- 
sand dollar? : (1100,000), to the use of the said plaintiff." To this 
complaint the défendant has flled three separate défenses. Tlie flrst 
is, in substance, the gênerai issue. The second and third défenses 
set up a contr£^ct between one Qrrin B. Peck and the défendant, by 
the terms ; of which the défendant, among other things, agreed to 
pay $100,000, to he placed in the treasury of the plaintiiï company, 
to be used and paid ont for the use of the company in the state of 
Colorado, fromtime to time, as needed. A failure of the considéra- 
tion of this, contract is attempted to be stated, and the fiirther fact 
that the plaintiff, on its organization, had knowledge that there was 
no considération therefor. To thèse two last défenses, the plaintiff 
has interposed a gênerai demurrer, 

It is évident that no failure of the considération of the contract 
between the défendant and Orrin B. Peck would justify the de- 
fendant in retaining the money received by him from the plaintiff 
as its agent and treasurer. Having received such money, the de- 
fendant could pnly justify its rétention by virtue of his relations to 
the plaintiff. He could not daim a riglit to it by any title antagonis- 
tic to the plaintiff until he had flrst returned the nioney to the 
plaintiff, or disposed of it in accordance with its order. This prin- 
ciple is not denied by the défendant, but it is claimed in his behalf 
that the words, "from the plaintiff, as agent and treasurer of said 
plaintiff," are surplusage; that the plaintiff, on a trial, might give 
in évidence as the foundation of its claim the contract between the 
défendant and Peck; and that, thérefore, the défendant should be 
permitted to plead the failure of the considération of that contract. 
H we admit the premise, the conclusion of this argument would seem 
to foUow. IJpon the gênerai issue in an action for money received 
to the use of the plaintiff the défendant may défend himself by every- 
thing that shows that the plaintiff ex aequo et bono is not, and never 
was, entitled to the whole of his demand, or any part of it. The 
gênerai issue opérâtes as a déniai of the facts which make a receipt 
of money a receipt to the plaintiff's use. In Clark v. Dignam, 3 
Mees. & W. 478, Parke, B., said : "It ail arises on the gênerai issue. 
The défendant disputes ail the facts from which the légal inference 
arises that the monev was had and received to the use of the plain- 
tiff." Owen V. Chaliis, 6 Man., G. & S. 121; Williams v. Vines, 6 
Adol. & E. (N. S.) 355; Eddy v. Smith, 13 Wend. ^88; Moses y. 
Macferlan, 2 Burrows, 1010. But it is perfectly proper for the plain- 
tiff to so f rame the count as to state the circumstances under which 
the money was received by the défendant. In somë cases this is 
required. For instance, in Virginia, in actions against slieriffs for 
money received by them by virtue of their office, the nature of tlie 
transaction is required to be stated in the déclaration, so as to dis- 
tinguish it from a private debt or contract, in order to prevent sur- 
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prise. Overton v. Hudson, 2 Wash. 172. Having so stated the cir- 
(nimstances, it cannot be sùccessfully contended that the plaintiff 
should not be held to a proof of the transaction pleaded. The very 
object of stating in the complaint the particular facts is to warn 
the défendant of the spécial transaction; and since the averment 
of the receipt of the money by the défendant is material, and of 
the substance of the cause of action, the further allégation of the 
manner of that receipt, and the particular circumstances thereof, 
become a matter of essential description, and cannot be treated as 
surplusage. 

If this conclusion be incorrect, it still follows that the démarrer 
must be sustained to both of thèse défenses. The second défense 
sets up, flrst, a contract between the défendant and Orrin B. Peck, 
dated February 5, 1896, by which Peck agreed to grant to the de- 
fendant the license to use, in El Paso county, Colo., a certain pat- 
ented process for the réduction and concentration of ores, and also 
agreed to erect on land to be furnished by the défendant a mill for 
the treatment of ores with said process for the purpose of treating 
the ores of a mine owned by the défendant in that county, in con- 
sidération of which the défendant agreed to make to Peck certain 
payments. The défense proceeds to allège that at the time, and 
for the purpose of deceiving the défendant, Peck made to him va- 
rions représentations as to the efflciency of the process for the treat- 
ment of the particular ores found in the defendant's mine, and that 
such efflciency had been demonstrated by experiments theretofore 
made on similar ores; and also that he (Peck) would return to the 
State of Illinois, and organize a corporation, and vest it with the right 
to use the said patented jn-ocess throughout the state of Colorado 
except in El Paso county, and that the défendant should be admitted 
to the Company so to be organized as a stockholder to the extent 
of one-fourth of its capital stock at the par value thereof. But it 
is not alleged that the défendant at this time agreed to become a 
stockholder in the plaintiff corporation. The défense proceeds to 
the effect that upon the 7th day of March, 1890, in pursuance of the 
arrangement of February 5, 1890, and as a part of that transaction, 
the défendant and Peck entered into a contract, the material part 
of which is as follows: 

"Color.ido Springs, Colorado, Slarch 7, 1896. 

"I hâve this rla,y purchased of Orrin B. Peck twenty-five himdred shares, of 
one hundred dollars each, of the capital stock of the Peck Colorado Company, 
of Chicago, 111., at par, beiug one-foiu'th of the capital stock of said company, 
a coi-poration of the state of Illinois, and I liave paid to him on same fifty 
thovisand dollars in cash and one hnndred thoiisand dollars to be placed in the 
treasury of said company, to lie used and paid ont for the use of said com- 
jiany in said state. froni time to time, as needed, in full paynient for fifteen 
Inmdred of said shares, and for the remaining one thousand shares I am to pay 
ihe snm of one hundred thousand dollars in payments at the time and in the 
aiiioiints as follows, viz. flfty thousand on or hefore six mouths from this date, 
and the remaining fifty thousand dollars ou or before January Ist, A. D. 1897." 

This contract was signed by the défendant, and assented to by 
Peck; and it is alleged that the |10'0,000 sought to be recovered in 
this action is the particular flOO,0€0 which, by the terms of this 
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contract, were to be placed by the défendant in the treasury of tbe 
Peck Colorado Company. It is furtber alleged that the only property 
owned by the corporation was the right to use the patented process 
in question in the state of Colorado outside of El Paso county ; that 
this right and the process itself were worthless; that Peck failed 
to erect the mill which, by the contract of February 5, 1896, lie 
agreed to erect for the treatment of the ores of the def endant's mine ; 
and that the représentations made by him with respect to that pro- 
cess and its efificiency were untrue, but not that they were Icnown 
by Peck to be untrue when he made them; and that, therefore, the 
considération for the contract of March 7; 1896, has whoUy failed. 
The third défense sets up the contract between Peck and the de- 
fendant of February 5, 1896, and the varions représentations made 
by Peck with référence to the patented process, as the consid- 
ération for the contract of March 7, 1896, which is set ont at 
length in said défense. It then allèges that said considérations hâve 
wholly failed. It sufficiently appears in each of thèse défenses that 
the considération for the promise to pay |100,000 to be placed in 
the treasury of the plaintiff company, was the transfer to the de- 
fendant of 1,500 shares of the capital stock of the company. At 
that time the company was fonned, and it is alleged that it then 
owned the right to use the patented process which the défendant 
contemplated would be the basis of the corporation. The stock was 
the deflnite thing that he purchased, and he received the considéra- 
tion selected by him. As distinguished from the considération, the 
défendant seeks to set up the motive of the contract, and then to 
show that his expectation of deriving valuable benefits from this 
purchase, which expectation was inspired by Peck, has not been real- 
ized ; but such motive is not to be confounded with the considération 
of the contract. Philpot v. Gruninger, 14 Wall. 570. If it be ad- 
œitted that the défendant has well pleaded that there were con- 
sidérations for his promise in addition to the transfer of the shares, 
and that such considérations hâve failed, stiîi, as no spécifie part 
of the money to be paid by him was apportioned to thèse consid- 
érations, and their value is not a mère matter of computation, but is 
entirely unliquidated, no failure of considération is shown, if the 
stock purchased was in fact transferred to the défendant. The gên- 
erai principle, as stated in 1 Benj. Sales, § 499, is as follows: "But 
there is not a failure of considération when the buyer has received 
that which he really intended to buy, although the thing bought 
should turn out worthless." And in support of this the author cites 
the case of Lambert v. Heath, 15 Mees. & W. 487. In that case the 
défendant was a stockbroker, who was employed by the plaintiff to 
purchase certain Kentish Coast Kailway scrip. After the scrip was 
purchased and delivered to the plaintiff, and the défendant paid 
therefor, it turned out to hâve been issued without authority, and 
was, therefore, worthless. Thereupon the plaintiff sued to recover 
the sum paid by him for it. A verdict having been returned for the 
plaintiff, a new trial was granted on the ground that the proof showed 
that the scrip delivered to plaintiff was the only known scrip of the 
railway, and had been, for several months, the subject of sale and 
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purchase in the market, and tliat the buyer had got what h.e really 
intended to buy, and therefore could not claim a failure of considéra- 
tion. In the case of Otis v. Cullum, 92 U. S. 447, the suprême court 
of the United States quoted Lambert v. Heath with approval, and 
on its authority held that, where a bank sold on the market certain 
bonds issued by the city of Topelia, payable to bearer, which bonds 
were invalid for want of authority in the city to issue them, the 
purchasers suing the bank for the recovery of the money paid there- 
for on the ground of failure of considération could not succeed, be- 
cause, although the bonds were worthless, they obtained the spécifie 
thing they contracted to purchase. In this case it is not contended 
that the stock sold tb the défendant was invalid, nor that Peck did 
not transfer a good title to it. This being, so, in the absence of 
fraud or spécifie warranty, the défendant must be held to pay the 
contract price. The demurrer will be sustained. 



PATENT TITLE 00. v. STRATTON. 

(Circuit Court, D. Colorado. June 9, 1899.) 

1. Sales— Fraudulent Représentations— Pleading. 

To render représentations made by a seller to the purchaser fraudulent, 
so as to avoid the sale, they must hâve been made with knowledge that 
they were untrue, or under circumstances from which the seller should 
hâve had such knowledge, and which necessarily impeaeh his good faith; 
and a pleading alleging the fraud as a défense to an action for the price 
is insuflaclent unless it allèges such knowledge or circumstances in such 
manner that issue may be taken thereon. 

8. Same- Action by Assignée. 

In an action by the assignée of a contract of sale to recover the price, 
allégations in the answer that the seller, in making the sale, acted as agent 
for the plalntifC; that he made représentations and statements which were 
false, and which were known to be false by plaintifC when he took the 
assignment of the contract,— do not state a défense, as they fail to show 
that either plaintiff or the seller knew the falsity of the représentations 
at the time they were made. 

On Demurrer to Answer. 

For former opinion, see 89 Fed. 174. 

Thomas A. Banning, Orlando H. Manning, and Carpenter & Mc- 
Bird, for plaintiff. 
J. W. Ady, Wolcott & Vaile, and C. W. Waterman, for défendant. 

MAESHALL, District Judge. The action is brought to recover 
1100,000 from the défendant on his promise to pay that sum to Orrin 
B. Peck for certain shares of the capital stock of the Peck Colorado 
Company, sold by Peck to him. The plaintiff claims as the assignée 
of O. H. Manning, to whom Peck assigned the contract of the de- 
fendant. The défendant has pleaded four separate défenses to the 
complaint, and the plaintiff has interposed a gênerai demurrer to the 
second, third, and fourth défenses. On the argument, however, the 
demurrer to the fourth défense was abandoned, and must be over- 
ruled. 
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The nature of the second and third défenses is stated in the brief 
submitted by the défendant on th^ argument of the demurrer, as 
foUows: 

"The second défense of the defendant's amended answer allèges fraud and 
misrepreséntation In the procurement of the contract sued upon and set out 
in totidem verbis in plaintifï's complaint. * * * The thii-d défense allèges 
f allure of considération by which the contract alleged in plaintiff's complaint 
was supported." 

In the second défense the défendant sets up varions représenta- 
tions made by Peck to him, and which, it is alleged, were made 
fraudulently, and for the purpose of inducing the défendant to make 
the contract sued on. And it is further alleged that in procuring 
this contract and in making the représentations stated Peck acted 
as the agent of the plaintiff company, but it is not stated in that dé- 
fense that at the time Peck made the représentations in question, 
or at the time the contract was made, Peck knew the représentations 
80 made by him were false, or did not believe them to be true, or 
made them recklessly, without any knowledge on the subject, or 
made them under circumstances in which h^ ought to hâve known, 
if he did not know, that they were false. In pleading fraud it was 
essential that the défendant should hâve alleged the knowledge of 
the falsity of the représentations in such. a way that issue might be 
taken upon it. He could not rely on an inference flowing from the 
character of the représentations made, unless, indeed, the inference 
was an absolutely necessary one. The averment in the défense that 
the représentations were màde fraudulently adds nothing to the 
pleading. It is but a conclusion of law, supported, if at aU, by the 
spécial facts pleaded, and is not admitted by the demurrer. Fogg v. 
Blair, 139 U. S. 118, 11 Sup. Ct. 476. In defendant's brief flled on 
the argument it is claimed that this défense allèges "that the plain- 
tiff herein and Oriando H. Manning had at ail timea full knowledge 
of said représentations and statements of said Peck to this défendant. 
and had then and there fuU knowledge of the falsity ;of said repré- 
sentations," and, if such an averment was found in the défense, it 
would remove the objection noted; for if, as alleged, Peck was acting 
simply as the agent of the plaintiff, and, if his représentations were 
made under circumstances making them plaintiff's représentations, 
then, even if Peck made them innocently, but they were in faet false, 
the plaintiff's knowledge at the time of the making of the ëontract 
that they were false — the other ingrédients of actionable fraud ap- 
pearing — would be sulBcient to furnish the défendant a défense to 
this action. But the only allégation in the défense oh this subject, 
and evidently the one from which the défendant draws this Conclu- 
sion, is as follows : 

"Défendant further allèges that the said Oriando H. Manning and the plain- 
tiff herein, the Patent Title Company, ^bad, ând each of them had, prior to 
axKieptlng any assignment i of said Instrument of March 7, 1896, full knowledge 
of said représentations and statements, and had then and there full knowledge 
of the falsity of said statemeiits, and they, and each of them, accepted the in- 
strument and transf er of said instrument of March 7, 1896, wlth full knowl- 
edge of the fraud, mlsrepreseiitatlons, and deceit hereinbef ore set f oith," 
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This cornes far short of saying that the plaintiff had tliis Icnowledge 
at tlie time of the exécution of the contract. If Peck was at that 
time acting as plaintiiï's agent, as in the défense alleged, the plain- 
tifif's rights under the contract are to be determined with référence 
to this question by what it then knew or should hâve known, and the 
fact that prior to accepting any subséquent assignment from Peck 
it had acquired other knowledge would not affect its right. If, upon 
the other hand, Peck was not then acting as agent of the plaintiff, 
and the plaintiff gained no rights under the contract until the mak- 
ing of the assignment in question, then the défendant must show 
that Peck's right was vitiated by fraud; for, otherwise, he could 
transfer it, and give a good title, even to one having notice of the 
falsity of his représentations. The défense in question lacks an es- 
sential élément of a plea of fraud in the making of the contract 
sued on, and the demurrer must therefore be sustained to it. 

With respect to the third défense, the facts set up in it, and as 
showing a failure of the considération of the contract, are the same, 
in substance, with those set up in the third défense in the case of 
l'eck Colorado Co. v. Stratton, 95 Ped. 741. As those facts hâve been 
stated somewhat at length in the opinion in that case, it is unneces- 
sary to repeat them. For the reasons stated in that opinion, the 
demurrer must be sustained to this défense. 



HALE V.. HAKDON. 

(Circuit Court of Aijpeals, First Circuit. May 31, 1899.) 

No. 265. 

1. Corporations — Statutouy Liabilitt of Stockholders — Bnforcement 

ExTIiATBUKITORIALI.Y. 

The course of fédéral décision for many years has been in the direction 
of upholding and enforcing extraterritorially the provisions of state stat- 
utes creating a liability on the part of stoclîholders in corporations for 
eorporate debts, according to the fair intendment of such laws. 

3. SaMK — PrOCEEDINGS under MiKKBSOTA STATUTE — EpFECT of ADJtJDICATION 
ON N0N!IESIDI3ST STOCKHOLDEItB. 

The constitution of Minnesota malles stoclvliolders în corporations, other 
than those organized for the carrying on of a manufaeturing or meclnanical 
business, Ilable to creditors of the corporation to an amount equal to their 
stock, and the statute of the state (Gen. St. 1804, c. 76) provides for the en- 
forcement of sueb liability by a comprehensive proceeding in the local dis- 
trict court in tlic nature of a suit in equity, brought in bebalf of ail credit- 
ors. in which tbe court is not confîned to any prescribed procédure, but is 
inerely required to proceed "as in other cases." It has power to require ail 
creditors to corne in on notice and prove their daims, to appoint oue or more 
receivers, and is required to ascertain the assets and liabilities of the cor- 
poration, and, if found insolvent, to make and enforce such assessment 
against the stockholders, within the constitutional lirait, as shall be neces- 
sary. Eeld, that it was not essential that nonresident stockholders who 
were not within reach of the process of the court, and against whom it 
could not render a Personal Judgment, should be made parties to such à 
suit; but that, for the purposes of aseertaining the assets and liabilities 
of the corporation, they were represented by tlie corporation, or by its gên- 
erai receiver, in case one had been appointed prior to the institution of the 
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suit, and- as to such matters they were ttound by the adjudication, though 
not personally made parties. 
8. Samb. 

Such a stoeljholder, however, Is not concluded by a flnding upon the ultl- 
mate question of Us indivldual liability, nor as to the measure of sueh 
liablUty, whleh is not an àsset of the corporation, and in which nelther the 
corporation nor its recelver has any légal Interest, to render them rep- 
résentatives of the stoclîhplders. 

4. Samb. 

The fact that a generul receiver for the corporation, who was made de- 
fendant and served with process in such a suit, made default, does not 
affect the conclusive character of the decree thereln. 

5. Bame. 

The State statute having provided that ail corporate creditors who fail 
to corne in, pursuant to notice given in such suit, shall be precluded froru 
ail beneflt of the judgment rendered therein and from any distribution 
thereunder, the amount of the indebtedness of the corporation, for the 
purposè of an ancillary suit to enforce the liability of a «toclcholder extra- 
territorially, must be talîen as that shown by the claims established in the 
principal suit, in accordance with the statutory requirement. 

6. Samb— RiGHT of Rbobiveb to Maintain Ancillaby Sdits. 

The purpose of the statute is to provide a remedy for the enforcement 
oî the right given by the constitution, and which becomes a part of the 
contract between the creditors and stocliholders of ail Minnesota corpora- 
tions; and as equity requires that ail stocljholdera should be subjected to 
the same liability, which can only be enforced as to nonresident stoclihold- 
ers through the aid of courts of other jurisdictions, such courts should, on 
the ground of comity, be libéral in thelr construction of the statute, and 
in entertaining any proper suits to efCect its purpose. As the statute gives 
an individual créditer no right of action against a stoclîholder, but pro- 
vides the more équitable remedy of a single suit, through which the liabil- 
ity of ail stockholders must be enforced, and the proceeds distributed 
among ail creditors, it is compétent for the court in such a suit, after de- 
termining the facts necessary to establlsh the liability of stocliholders, to 
appoint a spécial receiver, charged with the duty of bringing appropriate 
ancillary actions for the enforcement of such liability against nonresident 
stockholders, the proceeds to be brought into the common fund for distri- 
bution; and, where the necessary adjudications are shown to hâve been 
made by the domiciliary court to support an action at law against a stock- 
holder, a receiver so appointed will be permitted to maintain such an ancil- 
lary action in a fédéral court of another territorial jurisdiction against a 
stockholder résident therein. 

Coït, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
For opinion below, see 89 Fed. 283, 

M. H. Boutelle (John C. Coombs and Charles H. Hanson, on the 
brief), for plaintifE in error. 
Charles K. Cobb, for défendant in error, 

Before COLT, Circuit Judge, and WEBB and ALDKICH, District 
Judges. 

ALDRICH, District Judge. This is an action at law in the Mas- 
sachusetts district in aid of an equity proeeeding in the corporate 
domicile to enforce a nonresident stockholder's liability under the 
laws of Minnesota. The provision of the Minnesota constitution, 
and the provisions of the statutes thereunder, are gênerai and com- 
prehensive, but clearly contemplate a proeeeding in the nature of an 
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equity proceeding in that state for the benefit of ail the creditors, in 
which ail the debts and assets shall be ascertained, including the 
amounts due and remaining unpaid on subscriptions for stock, and 
that the avails of the stockholder's liability to the creditors, where- 
ever found, shall be ultimately drawn to the parent proceeding, and 
ail for distribution, upon gênerai insolvency principles and upon 
équitable grounds, among the creditors, without discrimination in 
favor of home creditors. The Minnesota law does not specify a par- 
ticular remedy for regulating and enforcing the statutory right, but 
provides, in gênerai terms, that a créditer who seeks to charge di- 
rectors, trustées, or stockholders of a corporation, on account of 
any liability created by law, may file his complaint for that purpose 
in any district court which possesses jurisdiction to enforce such lia- 
bility. It also provides that "the court shall proceed thereon, as in 
other cases," and, when necessary, take an account of ail property 
and debts due to and from the corporation, and that the court shall 
appoint one or more receivers. It also in gênerai terms expressly 
charges the court with the duty of causing a just and fair distribu- 
tion of the property of the corporation and of the proceeds to be 
made among the creditors, and, if the property is insuflficient to dis- 
charge its debts, to compel each stockholder to pay the amount due 
and remaining unpaid on the shares of stock by him held, and then, 
if the debts of the company remain unsatisfled, to ascertain and en- 
force the liability of the stockholders in the amount payable by each. 
Section 3, art. 10, of the Minnesota constitution, déclares that: 

"Each stockholder In any corporation (excepting those organized for the 
purpose of carrying on any kind of manufaeturing or mechanical business) 
shall be liable to the amount of stock held or owned by him." 

The Statutes of Minnesota of 1894 (chapter 76), which, so far as 
the material provisions are concerned, are , understood to be the 
same as the original statute providing a remedy in this class of 
cases, déclare that: 

"Sec. 5905. Whenever any creditor of a corporation seeks to charge the 
directors, trustées, or other superintending offlcers of such corporation, or the 
stockholders thereof, on account of any liability created by law, he may file 
his complaint for that purpose in any district court which possesses jurisdic- 
tion to enforce such liability. 

"Sec. 5906. The court shall proceed thereon, as in other cases, and, when 
necessary, shall cause an account to be taken of the property and debts due to 
and from such corporation, and shall appoint one or more receivers. 

"Sec. 5907. If, on the coming in of the answer or upon the taking of any such 
account, it appears that such corporation is insolvent, and that it has no prop- 
erty or effects to satisfy such creditors, the court may proceed, without appoint- 
ing any receiver, to ascertain the respective liabilities of such directors and 
stockholders, and enforce the same by its judgment, as in other cases. 

"Sec. 5908. Upon a final judgment in any such action to restrain a corpora- 
tion or against directors or stockholders, the court shall cause a just and fair 
distribution of the property of such corporation and of the proceeds thereof to 
be made among its creditors. 

"Sec. 5909. In ail cases in which the directors or other offlcers of a corpora- 
tion, or the stockholders thereof, are made parties to an action in which a judg- 
ment is rendered, if the property of such corporation is insufficient to discharge 
its debts, the court shall proceed to compel each stockholder to pay in the 
amount due and remaining unpaid on the shares of stock held by him, or so 
much thereof as is necessary to satisfy the debts of the company. 
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7Sec. 5910. If the rdebts of the Company repiain unsatisfled, the court shall 
proceed to ascçi^tain the respective liabillties of the dlrectors ; or other offlcers 
and of the stockholders, and to adjudge the amount payable tiy each, and en- 
force the judgment, as in otheir cases. 

"Sec. 5911. Whenever any action Is brought against any corporation, its 
directors or other superinteinding officers, or stockholders, according to the pro- 
visions of this chapter, the court, whenever it appears necessary or proper, 
may order notice to be published, in such a manner as it sball direct, requiring 
ail the creditors of such corporation to exhibit their claims and become par- 
ties to the action, 'within a reasonable time; not less than six months from the 
flrst publication of such order, and, in defaidt thereof, to be precluded from ail 
beneflt of the judgment whlch shall be rendered in such action, and from any 
distribution which shall be made under such judgment." 

It is especially important to notice section 5911 of cliapter 76, for 
it shows the comprehensiveness of the proceeding intended by the 
statute; provides for calling in creditors other than those bringing- 
the complaint; and régulâtes the status of creditors, who fail to 
comte in on statutory notice, in respect to their right to participate 
in the beneflts resulting from such proceeding. 

In a récent case in this circuit invblving the Ohio statute (State 
Nat. Bank of Cleveland, Ohio, v. Sayward, 33 C. 0. A. 564, 91 Fed. 
443), some observations were made as tp what the Ohio statute con- 
templated as to procédure, and what was intended should be done in 
the homfe state before liability under that statute could be enforced 
oxtraterritorially, without intimating what would hâve been done in 
that case if the joinder and a,scertainments contemplated by such stat- 
ute had been made. Eelief was denied therein, for the reason that 
what was contemplated as to ascertainments and joinder had not 
been done. 

We are now confronted with a statute somewhat similar, but with 
more comprehensive provisions as to ascertainments, and a remedy 
for enforcement of liability expressed in broader and more compre- 
hensive tenns, where, as a matter of substance, thé creditors, but, 
strictly speaking, a receiver representing the interests of the cred- 
itors, claims to hâve taken ail the steps, and secured ail the ascer- 
tainments, in the parent forum, which the statute intended, and who 
now, in an extraterritorial forum, by an action at law in aid of the 
parent proceeding in the nature of equity, seeks to enforce the in- 
dividual liability of a nonresident stockholder. So far as we Itnow, 
this is the flrst instance in which this précise situation has been 
presented to the courts of a différent sovereignty, exercising a dis- 
tinct and independent jurisdiction. 

The questions presented are — First, as to how far, if at ail, this 
défendant and nonresident stockholder is bound by the action of the 
Minnesota court; and, second, whether this plaintiff, in his capacity 
as receiver for the creditors, appointed in the parent proceeding in 
Minnesota for the purpose of enforcing the liability of stockholders, 
may, in aid of that proceeding, maintain his action at law for such 
purpose in another and a fédéral jurisdiction, upon grounds of com- 
ity or otherwise. 

We shall take up ^hese questions in the order stated, and con- 
sider, flrst, the binding force of the ascertainments, judgments, and 
decrees in the parent proceeding. 



HALE V. HAEDON. 



751 



We may well observe at the outset that for many years tbe steady 
trend of fédéral décision bas been in the direction of upholding and 
enforcing extraterritorially this class of liabilities according to the 
fair intendment of the local law in cases properly within the provi- 
sions thereof, except where enforcement would unreasonably inter- 
fère with local vested creditor interests in states where enforce- 
ment is sought extraterritorially on grounds of comity, and perhaps, 
in some cases, where ëuch enforcement would offend the général 
public policy of the state, while among the courts of the states there 
has been a diminishing diversity of décisions upon questions grow- 
ing eut of such statutory liabilities. It does not seem necessary te 
refer to the numerous décisions of the suprême court, and those of 
the varions circuit courts of appeal and of the circuit courts, so often 
cited, which sustain this gênerai proposition. We shall, therefore, 
onlv refer, in this connection, to the more récent cases in the United 
States courts, of Khodes v. Bank, 13 C. C. A. 612, 66 Fed. 512; Whit- 
man v. Bank, 28 C. C. A. 404, 83 Ped. 288; Elkhart Nat. Bank 
V. Northwestern Guaranty Loan Co., 30 C. C. A. 632, 87 Fed. 252; 
Dexter v. Edmands, 89 Fed. 467; and to the more récent décisions 
of the state courts, as showing the présent tendency of judicial dé- 
cision in such jurisdictions (Bagley v. Tyler. 43 Mo. App. 195; Guer- 
ney v. Moore, 131 Mo. 650. 32 S. W. 1132; Ferguson v. Sherman, 116 
Cal. 169, 47 Pac. 1023; Cushing v. Perot, 175 Pa. St. 66, 34 Atl. 447; 
Bank v. Ellis, 172 Mass. 39, 51 N. E. 207, and the admirable opinion 
of Chief Justice Field in that case); and to the exceedingly well- 
reasoned cases of Bank v. Lawrence (decided in Michigan, July, 
1898) 76 N. W. 105; and Bell v. Farwell (decided by the Illinois su- 
. preme court in December, 1898), 52 N. E. 346. 

It would not be useful to undertake a review of the décisions of 
the varions states, and it is quite needless to say that we must foUow 
the décisions of the suprême court, so far as they cover the ques- 
tions in this case, and as to particular questions, if any, not covered 
by the suprême court décisions, that we should, in a case of this 
character, be governed by the judicial policy of the fédéral law, rath- 
er than that of any particular state. 

Aside from the principle that, in "cases of this class, the rights of 
the parties shall be measured by the local law, the questions pre- 
sented are not local questions, as some authorities treat them, be- 
tween citizens of différent states, to be influenced and to be settled 
by différent state policies and local pecuniary interests, and the 
question of liability is not a question that should dépend upon state 
lines. In this case the liability was created by the state of Minne- 
sota; the place of the con tract ia Minnesota; the liability and the 
rights with respect to which the parties had their contract, their 
dealings, and their reliance is a statutory liability or a statutory 
right; and, according to well-understood doctrines, the lâw of the 
home forum must govern. 

Thèse questions cannot be considered in a fédéral court upon the 
view made prominent in a récent New York case (Marshall v. Sher- 
man, 42 N. E. 419, 422, 423), upon the gênerai question of policy 
as to enforcement, where it is suggested that thèse corporate enter- 
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prises are promoted în the West, and tlje money for the prosecution 
to a large extent borrowed in the East, either in the form of direct 
loans upon some kind of security, or by indueing many of our citi- 
zens to purchase stock in corporations organized for the purpose 
under local laws; that a vast sum, in the aggregate, has been lost; 
that while some blâme is to be attributed to the flnancial dépression, 
and the conséquent dérangement of business, it is in a much greater 
degree attributable to the gross mismanagement and dishonesty of 
the managers and promoters; and that in some cases, though the 
managers well knew they were helplessly involved, they continued 
to transact business, borrowing recklessly, and pledging the assets 
in their possession or under their control. We cannot adopt this 
view, for the reason that in judicial proceedings, except where the 
question of fraud or reckless management is made an issue, such con- 
sidérations are contrary to principle, in the direction of répudiation, 
subversive of judicial right and of justice, and fraught with danger to 
the idea of permanent and uniform rule. A judicial resuit influ- 
enced by such considérations can stand neither the test of the rule 
of right nor of the requirements of prudence. In the next décade 
the stockholders may réside in. the West and the creditors in the 
East. In the next case, the creditors may réside in the East as well 
as the stockholders; or, as in the présent case, the creditors may 
be scattered over many states. It is not a question where the pe- 
cuniary interests are, but a question of right, — a question whether 
an unquestioned liability shail be enforced outside of the parent 
forum, after ail has been done there that can be done, or whether the 
unquestionable right shall exist without a remedy. 

Cases of the class to which we hâve just referred seem to ovCTlook 
fhe fact that the stockholders in the primary and in the ultimate ' 
sensé are the corporation. The corporation is the enterprise of the 
stockholders. The corporate existence is created by the stockhold- 
ers under permissive laws. The business is the business of the stock- 
holders, and the profits, where there are profits, belong to the stock- 
holders. The ofiScers and agents of the corporation who deal with 
the public are, in a sensé at least, the agents of the stockholders, and 
the superadded stockholders' liability is designed as an additional 
security and as an inducement to the public to deal with the enter- 
prise in which the stockholders are engaged. 

As said by the suprême court in Sanger v. Upton, 91 U. S. 56, 59, 
a stockholder is an intégral part of the corporation, and, in view 
of the law, is before the court in ail proceedings touching the body 
of which he is a member; and in Hawkins v. Glenn, 131 U. S. 319, 
329, 9 Sup. et. 739, a stockholder is so far an intégral part of the 
corporation that, in the view of the law, he is privy to the proceed- 
ings touching the body of which he is a member; and, in efifect, in 
Vanderwerken v. Glenn, 85 Va. 9, 6 S. E, 806; Lewis' Adm'r v. 
Glenn, 84 Va. 947, 6 S. E. 866; Hanulton v. Glenn, 85 Va. 901, 9 
S. E. 129, — stockholders are a part of the corporation, and repre- 
sented by it. See, also, Gluck & Becker, Eec. (2d Ed.) p. 188. 

Corporate etiterprises and investments, logicaUy enough, resnlt 
from the growth of the country and the natural and necessary ex- 
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l'ansion of business, regardless of state lines, and the newly-created 
statutory liability in the several states bas grown out of tbe modem 
development of interstate dealings ; and, as said by a récent author : 

"The complexity of our System of governœent, the intimate business relations 
of citizens of the respective states, and the great tide of interstate commerce, 
as well as enlightened public poliey demanding an équitable distribution of the 
assets of Insolvent corporations, properly compel the courts to recognlze the 
existence of a broad and libéral rule under the name of 'comity,' and the jus- 
tice of its enforcement." 

In the récent case of Dexter t. Edmands, 89 Fed. 467, 470, Judge 
Lowell remarked: 

"Indeed, I find it difficult to imagine what would be the condition of this 
government if the fédéral courts should refuse, on any of the grounds just 
mentioned, to recognize and enforce the rights arising under a state statute 
which had been formally adopted, and was not contrary either to the constitu- 
tion of the United States or to that of the state adopting it." 

In view of the présent exigencies of business between corporations 
and citizens of différent states, and the varions rights incident there- 
to, the remark of Judge Lowell is not an unwarrantable suggestion 
of the uncertainty, confusion, and danger which would resuit from 
a rule of nonenforcement in respect to this class of statutory lia- 
bilities. 

In the course of the proceeding in Minnesota in which the North- 
western Guaranty Loan Association was adjudged insolvent, a re- 
ceiver was appointed, who took charge of ail the property and effects 
belonging to the company. There were several proceedings in the 
Minnesota court, but, as we understand it, those subséquent to the 
parent insolvency proceeding were in aid thereof, and were, in effect, 
in that cause, and invoked for the purpose of doing the things in 
Minnesota which the statute contemplated should be done. AU the 
Minnesota stockholders were brought in, and the corporation and 
the oflBcers thereof were parties, as well as the gênerai receiver of 
the assets of the corporation af ter his appointment ; and the proceed- 
ings contemplated by the law for the purpose of bringing the cred- 
itors into the corporate domicile, to the end that they should partici- 
pa te in the ascertainments and receive their statutory pro rata 
rights, were had for that purpose, and, so far as appears, as pro- 
Yided by the laws of the state. 

After such comprehensive proceedings in the corporate domicile, 
it was there decreed, among other things, as shown by the spécial 
flndings of the circuit court, that the sums owiHg by the ISPorthwest- 
ern Guaranty Loan Association to its creditors, which include be- 
tween 600 and 700 différent persons and corporations, widely scat- 
tered, in the aggregate were |3,307,3 94.34. It was also found and 
decreed that the total assets and property of the company in any 
wise applicable to the payment of the indebtedness were |45O,0OO, 
and that the total capital stock of the company was 12,500 shares, 
of the par value of $100 each. The names of the several stockhold- 
ers, and the amount of stock held by each, were found, and it was 
declared that each stockholder was liable upon such stock to the 
creditors therein ascertained to an amount equal to the par value of 
95F.-48 
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tle stock held by him. It was also decreed "that plaintiff, and said 
iatervening creditorsso ascertained, recover, accordingly, ifrom each 
of the several stockliolder défendants witMn said state of Minne- 
sota, a sum equal to tte par value of the stock held t^y such stock- 
holder." It was also decreed "that W. E. Haie [who Is this plain- 
tiff] be appointed receiver for coUecting and enforeing; for and in 
behalf of said ascertained créditons, said judgments against such 
Minnesota stockholders, and for the purpose of collection, by such 
proceedings as might be proper, the liability of nonresident stock- 
holders of said Northwestern Guaranty Loan Company over whom 
the court, by reason of nonresidence, had not acquired jurisdiction 
for thq purpose of rendering personal judgment." It was also de- 
creed that the liability funds coUected by Mr. Haie as receiver should 
be held for the purpose of equal and pro rata distribution among the 
ascertained creditors, and subject to the order of that court, and 
that the court retain jurisdiction of the cause for the purpose of 
making such other and further orders and decrees in the matter of 
distribution as might be necessary to protect the rights of the sev- 
eral creditors in the promises, 

It wHl be seen that while the court in the parent proceeding un- 
dertook to flnd the names of the several stockholders and the amount 
of stock held by each, including nonresidents, and to déclare the 
amount for which each was liable, as will be seen by paragraphs 6 
and 7 of the spécial flndings of thç circuit courte it only undertook 
to render personal judgment against the Minnesota stockholders, 
and expressly exempted nonresident stockholders from any supposed 
opération of a personal judgment byauthorizing and directing the 
receiver to take such proceedings as might be proper for the pur- 
pose of coUecting the liability of the nonresident stockholders over 
whom^ as the Minnesota court declared, by reason of nonresidence, 
it had not acquired jurisdiction forr the purpose of rendering per- 
sonal judgment. 

The gênerai rule of equity, which requires ail parties to be joined, 
means ail necessary parties within reach of the process where the 
proceedings must be had. To reqUire joinder and service upon ail 
the stockholders, résident and nonresident, in a proceeding in the 
parent forum to make the statutory aseertainments in a case like 
this, would be simply requiring an impossibility, and would thus 
operàte as a déniai of the intended statutory liability to ail the 
creditors. ■ The rule of joinder is not so imperative in the absence 
of an express statute" requiring it. The aseertainments of the debts 
and assets of the corporation, and the judgments against the rési- 
dent stockholders, in the parent forum, are in no sensé personal 
judgments against the nonresident stockholders, but are necessary 
preliminaries to a recovery in an extraterritorial proceeding against 
nonresident stockholders. To enforce extraterritorially the individ- 
ual stockholder liabilitycreated by statute, and to entitle the cred- 
itors, or the parties representing them, to judgment, it is incuni- 
bent upon plaintiff s to show that the aseertainments intended by 
the statute hâve been made. 
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If A. guaranties pajinent by B. to C, but expressly provides that 
he shall not be liable until ail reasonable efforts bave beeii made 
by 0. to eollect of B., A. need not necessarily be made a party to 
the attempts to eollect of B.; but, in an action to enforce the lia- 
bility of A., the reasonable efforts to eollect of B., which A. made 
a condition of bis liability, must be shown. So, in this case, the 
liability, if any, of nonresident stockholders to the creditors or their 
représentatives is under the constitutional provision and the stat- 
utes, not under the judgments in Minnesota or the déclaration of 
the conrt of Minnesota that they were stockholders and that they 
were liable. But such constitutional and statutory liability, in con- 
templation of law, is conditioned upon certain équitable proceedings, 
which, speaking generally, mean proceedings to ascertain ail the in- 
debtedness, property, and assets of the corporation, to pay ont of 
the assets, if possible, and, if not possible to pay ail, to ascertain 
how far the assets will go, and the relation which the remaining in- 
debtedness sustains to the maximum liability limit of ail stockhold- 
ers, or perhaps of ail solvent stockholders; and, in order to recover 
upon the liability, it must be shown that the contemplated statutory 
condition has been performed. 

So, as has been said, in effect, in an ancillary proceeding like the 
one at bar, the statute contemplâtes that the plaintiff, before recov- 
ery, shall show, by record or otherwise, that the ascertainments in 
respect to the creditors and the assets of the corporation, includ- 
ing the debts due the corporation, hâve been made in a comprehen- 
sive proceeding in the parent forum, with the necessary parties to 
that end. As to thèse ascertainments in which the corporation is 
interested, in a proceeding in which the corporation or its successor 
is a party and for such purposes representing the stockholder, who 
is a part of the corporation, the stockholder is bound by the adjudi- 
cations in Minnesota. But, as has been said, a nonresident stock- 
holder, who is sued extraterritorially on the ground of individual 
liability under the constitution and statutes of Minnesota, cannot 
be treated as represented by the corporation to the extent of being 
concluded upon the question of personal liability by the judgments 
or decrees of a court in a proceeding to which he was not a party. 
Such liability is not like that of being assessed for nonpayment of 
the fuU amount of subscription to stock, for the reason that it is 
not an asset of the corporation. 

The Minnesota law was a part of the contract which resulted 
from the défendant becoming a stockholder, and, as a stockholder, 
he is bound by such équitable and légal proceedings in the local 
courts, and such ascertainments as to purely corporate matters, as 
the statute contemplated. As a part of the implied contract, the 
stockholder agreed that the ascertainments, which the statute in- 
tended and which the situation resulting from insolvency required, 
should be made in accordance with the usual and ordinary course 
of légal and équitable procédure in that state. It was not under- 
stood that the statutory liability should hâve no force unless the 
nonresident stockholder was made a party to the proceedings as tb 
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corporate affairs which the statute intended and expressly provîded 
should be had in the district courts of Minnesota. Making a non- 
resident stockholder a party to the contemplated légal and équitable 
proceeàing for such purposes was a thing impossible, and a con- 
struction requiring it would render the statutory liability inopera- 
tive at its inception. The creditors' claims were claims agaiûst the 
corporation, and, so far as stockholders' interests are concerned in 
the indebtedness, they were represented by the corporation and its 
successor, the gênerai receiver. 

When a corporation becomes insolvent, and the afEairs of the 
corporation are being settled in the ordinary course of insolvency 
proceedings, and a gênerai receiver is appointed for such purpose, 
ail the rights and powers of directors in an existing corporation, to 
answer for the interest of stockholders, are necessarily centered in 
such receiver. Speaking generally, he is subrogated to ail the pow- 
ers and rights of the directors, in respect to corporate affairs, by 
virtue of which directors can answer and act for stockholders. What 
the directors or other oflQcers may do, like representing stockholders 
in defending actions involving the rights and obligations of the cor- 
poration, in the absence of fraud or collusion (Heggie v. Associa- 
tion, 107 N. G. 581, 590, 12 S. E. 275), when the corporation is do- 
ing business, may be done by the courts or their receivers of the 
assets and interests of the corporation; and where the corporation 
may be served with process, and answer in proceedings as to cor- 
porate interests, such as the indebtedness thereof, and bind tibe stock- 
holders, the gênerai receiver may be served with process and answer. 
Otherwise, the corporate affairs of an insolvent corporation could 
not be settled in insolvency, whereas they can be settled by binding 
adjudications, if not insolvent; and it would therefore follow that 
the corporate affairs could be concluded where an individual cred- 
itor interest requires it, and under a single individual necessity, 
while, in a situation where the gênerai and several creditor inter- 
ests require it, and the necessity is gênerai, it cannot be concluded, 
although the stockholder interests are represented and protected 
by the gênerai receiver under appointment, and by virtue of the duty 
and responsibility which resuit therefrom. 

It is difficult to perceive that there can be any distinction, in re- 
spect to the rule of conclusiveness as to the corporate affairs, be- 
tween a proceeding to establish the corporate indebtedness against 
the corporation, where the directors or other proper officers are 
served, and a proceeàing against the gênerai receiver thereof upon 
service, who is the successor of the corporation in respect to ail 
the interests involved in its affairs. Indeed, as said by Mr. Jus- 
tice Gray, in respect to an order of assessment, in Telegraph Ck). t. 
Purdy, 162 U. S. 329, 336, 16 Sup. a. 810, 813: "The order of as- 
sessment, whether made by the directors, as provided in the contract 
of subscription, or by the court as the successor, in this respect 
©f the directors, was doubtless, unless directly attacked and set aside 
by appropriatç judicial proceedings, conclusive évidence of the neces- 
sity for making such an assessment, and to that extent bound every 
stockholder, without personal notice," — citing Hawkins v. Glenn, 
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131 U. S. 319, 9 Sup. et. 739; Glenn v. Liggett, 135 U. S. 533, 10 
Sup. et. 867; Glenn v. Marbury, 145 U. S. 499, 12 Sup. Ct. 914. 

As said, we fail to discover any reasonable distinction between 
the rule of conclusiveness, in respect to a judgment for indebted- 
ness against a going corporation represented by directors, which is 
established by repeated authiorities, and a judgment or decree against 
an insolvent corporation represented by a gênerai receiver, who is 
the quasi judicial successor of the corporation and its interests, and 
whose duty it is, under the power and authority of the court, to pro- 
tect and care for the corporate estate, and, as an incident thereto, 
to resist unwarrantable claims against the corporation, in the inter- 
est of ail the creditors and ail the stockholders. In the one case 
the stockholder is represented by the officers of the corporation, 
and in the other by the gênerai receiver, who, under the authority 
and the decree of the court, bas become the lawful and controUing 
successor of the corporation and its interests. 

We cannot conceive that there can be any reason for a différent 
rule in respect to the ascertainment of the corporate indebtedness, 
and the conclusive establishment of the fact of indebtedness by judg- 
ment, and the ascertainment of the necessity for an assessment upon 
the stockholders, and the establishment of such fact by judgment or 
decree, without notice to the stockholder. Indeed, Holland v. De- 
velopment Co., 65 Minn. 324, 68 N. W. 50, a well-reasoned case, holds 
that a judgment against a corporation is conclusive upon the question 
of corporate indebtedness in a subséquent action against a stockhold- 
er to enforce individual liability. The indebtedness against a cor- 
poration is as much a corporate affair as an assessment upon the 
stockholders, for the indebtedness relates to the corporate interests as 
well as an assessment. When an assessment is made and paid, 
the money becomes a corporate asset, and increases the corporate 
estate ; and, if indebtedness is found, it becomes a corporate liability, 
and reduces the corporate estate. 

The conclusiveness of the assessment upon the stockholder, vi'heth- 
er made by the directors of the corporation or by the court as its 
successor, is sufflciently established by the décisions of the suprême 
court in Telegraph Co. v. Purdy, 162 U. S. 329, 336, 16 Sup. Ct. 810, 
and the cases there cited. To the same point, that orders of assess- 
ment by the court, upon stockholders in insolvent corporations, in 
the course of insolvency proceedings, wherein the court is the suc- 
cessor of the corporation, are binding without notice, are Marson v. 
Deither, 49 Minn. 423, 426, 52 N. W. 38, and In re Minnehaha Driv- 
ing Park Ass'n, 53 Minn. 423, 427, 55 N. W. 598. 

It bas been repeatedly held, and the great weight of authority is, 
that a judgment against a corporation in favor of a creditor, without 
notice to a stockholder, conclusively establishes the fact of indebted- 
ness, while, in a comparatively few jurisdictions, it is treated as 
prima facie évidence only. Flash v. Conn, 109 U. S. 371, 380, 3 Sup. 
et. 263; Hanson v. Davison (Minn.) 76 K W. 254, 256; Holland v. 
Development Co., 65 Minn. 324, 68 IsT. W. 50; Grund v. Tucker, 5 
Kan. 70; Bail v. Reese, 58 Kan. 614, 50 Pac. 875; Cook, Stock & 
S. § 224; Thayer v. Printing Ce, 108 Mass. 523, 528; Came v. 
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Brigham, 39 Me; 35; Milliken v. Wlliteliouse, 49 Me. 5^7, 529; Bul- 
lock V, Kilgour, t9 Ohio St. 543; Bank v. Warren, 52 Mich. 557, 561, 
18 'N; W. 356: Heûderson v. Turrigren (Utah) 35 Pac. 495; Bissit 
V. Navigation Cô., 15 Fed. 353, 361, note; Wilson v. Stockholders, 
43 Pa. St. 424; Donworth v. Coolbaugli, 5 lowa, 300; Bank of Au- 
stralasia v. Nias, 16 Q. B. 717, 4 Eng. Law & Eq. 252; Borland v. 
Haven, 37 Fed. â94, 413; Powell v. Railway Oo., 38 Fed. 187; Tabor 
V. Bank, 10 C. C. A. 429, 62 Fed. 383, 388; McVickar v. Jones, 70 Fed. 
754; Mortgage Go. v. Wqodworth, 79 Fed. 951; Guerney v. Moore, 
131 Mo. 650, 666, 32 S. W. 1132; Héggie v. Association, 107 N. C. 
581, 12 S. E. 275; Warrington v. Bail, 62 U. S. App. 413, 417, 33 0. C. 
A, 609, 90 Fed. 464; Mor. Priv. Corp. § 886; Thomp. Liab. Stockh. 
§ 337; Thomp. Corp. §§ 3392-3395, and numerous cases cited in note 
1 to section 3392, including Bradley v. Eyré, 11 Mees. & W. 432; 
Freérii. Judgm. § 177. 

There is nothing in tbe record ot the case at bar to show that any 
part of the indebtedness, upon which the ascertainments and decrees 
of the M!innësota court were made, wak founded lipon tort, and there 
is nothing to show that any part of the indebteddess was contracted 
by the corporate oiHcers subséquent to the insolvency proceedings, as 
in the case, of Schrader v. Bank, 133 U. S. 67, 10 Sup. Ct. 238; and 
the statutory ascertainments in question do not stand like the judg- 
ment in favor of the plaintiff in Danforth v. Chemical Go. (Minn.) 71 
N. W. 274, where the crëditor brought suit directly against the cor- 
poration, after séquestration proceedings had been taken against it 
and a rééeiver appointed, who had become vested with the title of the 
corporate projjerty, and who w'as in charge of the corporate interests 
as the successor of the corporation, and after the notice provided by 
the Minnesota statute had been givep to creditors to come in and 
prove their claims. 

In view ôf the rule, which accords value, and ordinarily controlling 
force, to the décisions of the highest courts of the states in respect 
to the construction and interprétation of their own statutes and remé- 
dies, we consider the lodal case of Hanson v. Davison, 76 N. W. 254, 
as, at least, entitled to great w.eight. In that case there was an 
authoritative and comprehensive interprétation of the statute in ques- 
tion by the suprême court of Minnesota, and a full explanation of the 
nature and scope of the remedy coiitemplated, which fully sustains 
the grounds and reasoning on which we base the décision of the case 
at bar, both as to the remedy intended and the right of the créditer 
receiver to sue and maintain his action. It is true that, in that case, 
the judgment of dismissal was afflirmed; but it was upon the distinct 
ground that the rights of the creditors under the statute were in- 
volved in the original case, and that "no one créditer can maintain an 
action at law to enforce the liability for his exclusive beneflt." It 
was further said that, after the statutory ascertainments had been 
made, and the proper decrees as to corporate affairs, there was "noth- 
ing to prevent the prosecutibn, aftèr such decree is entered, of an 
ancillary action in another jurisdiction by the receiver appointed to 
coUect and distribute itS funds arising from the stôcldiolders' liability 
in the original action, or by any ijther party or person who may be 
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appointed by the court for that purpose, against any stockholder who 
was not made a partj' to the original action, to coUect from liim the 
amount of his liability on account of the debts of the corporation, 
for the beneflt of ail the creditors." It is also pointed ont in that 
case that, if stockholders are only proceeded against for their pro 
rata share of the deficieney, treating ail of the stockholders as solvent, 
the objections that inéquitable conditions might resuit from rights of 
contribution whoUy fail. 

It is urged that the proceedings against the gênerai receiver of the 
Minnesota corporation and the résident stockholders, in which the 
ascertainnients as to indebtedness were made, were in substance pro- 
ceedings for the purpose of enforcing individual stockholder liability, 
and therefore were essentially and in eflfect proceedings inter alios 
as to stockholders not summoned nor appearing. The same may be 
said of a proceeding against a Kansas corporation to establish cor- 
porate indebtedness, which is a necessary preliminary to an extra- 
territorial proceeding on a judgment against a stockholder to enforce 
the statutory stockholders' liability. It is difficult, aa already ob- 
served, for us to see any distinction between the conclusiveness, in 
respect to indebtedness, of a judgment against a Kansas corporation, 
and the decree in this case establishing the indebtedness of the Min- 
nesota corporation. Under the Kansas statute, although a nonresi- 
dent stockholder is not a party to the proceeding against a corpora- 
tion, as seen by the authorities heretofore cited, the fédéral authori- 
ties hold, and the weight of state authority is, that the judgment, in 
respect to indebtedness, is conclusive against a nonresideut stock- 
holder, although not a party. In neither case is the preliminary pro- 
ceeding directly against the nonresident stockholder, but in each 
case the nonresident stockholder liability may be ultimately affected 
by the local judgment or decree of corpouate indebtedness. 

In the case of Flash t. Conn, 109 U. S. 371, 3 Sup. Gt. 263, which 
involved the Kansas statute, the court laid down a rule, in respect 
to the conclusiveness of the assessment, which goes as far as it is 
necessary to go in the présent case. It is there said, at page 380, 
109 U. S., and page 269, 3 Sup. Ct.: 

"But in this case the statute makes every stocliholder Individually liable for 
the debts of the Company, for an amount equal to the amount of his stock. 
This liability is fixed, and does not dépend on the liability of other stockhold- 
ers. • * * Any créditer who ha."? recovered judgment against the company, 
and sued eut exécution thereon, which has been returned imsatisfled, may sue 
any stockholder." 

This theory of the conclusÎA'eness upon the stockholder of the ascer- 
tainments or decrees or judgments against the corporation is not 
novel or extraordinaîy. It is based, in ail the cases cited, upon the 
idea that the stockholder is so far an intégral part of the corporation 
as to be privy to the proceedings against it, and bound by représenta- 
tion. See, also, Thomp. Corp. § 3395; Hawkins v. Glenn, 131 U. S. 
319, 9 Sup. Ct. 739; Lewis' Adm'r v. Glenn, 84 Va. 947, 6 S. E. 866; 
Glenn t. Liggett, 135 U. S. 533, 10 Sup. Ct. 867; Sanger v. Upton, 91 
U. S. 56, 58; Glenn v. Williams, 60 Md. 93, 116; Hamilton v. Glenn, 
85 Va. 901, 9 S. E. 129. Somewhat analogous is the theory that 
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judgnients against towns or counties (Freem. Judgm. § 178; Clark 
V. Wolf, 29 lowa, 197) are binding upon résidents or citizens, al- 
though they are not parties to a suit. We need not enlarge the dis- 
cussion of this question by referring to tbe line of authorities which 
establish the rule of conclusiveness of proceedings by the comp- 
troller of the treaaury in respect to national banks, which bind stock- 
holders as to the necessity for an assessment, the amount of the 
assessment, the necessity and the action involved in closing banks, 
and as to appointaient of and suits by a receiver, ail of which are 
sustained on the ground of contract, although without notice to the 
stockholder, and without the exercise of judicial function. 
According to the record (pages 30, 52): 

"On the 20th day of May, 1893, sald défendant, NortLwestem Guaranty Loan 
Company, was, and now Is, insolvent; [and] that In insolveney proceedings 
pending in this [that] court, on sald 20th day of May, 1893, sald Northwestern 
Guaranty Loan Company was duly adjudged, by the district court of the Ifourtli 
district, in and for the county of Hennepin, state of Minnesota, to be insol- 
vent; and, under and pursuaut to the gênerai laws of the state of Minnesota, 
relating to assignments in insolveney proceedings for the benefit of creditors, 
and for the appointment of receivers, sald Minneapolis Trust Company is duiy 
appointed the receiver of said Northwestern Guaranty Loan Company." 

The flndings in respect to the corporate affaire, and the decrees 
and judgments based thereon, were in this proceeding and in others 
incident to and in aid thereof; and we hâve no hésitation in hold- 
ing that the flndings and decrees of the Minnesota court as to the 
amount of corporate indebtedness, and the amount of indebtedness 
proven or established in the parent proceeding, and that the flnd- 
ings and decrees as to the rights of the creditors, are évidence in the 
proceeding at bar against a stockholder, although no service was 
made upon him, or notice given of the proceeding in Minnesota; 
and we hâve no hésitation in saying that the doctrine is estab- 
lished upon principle, and by an overwhelming weight of authority 
(which, among other considérations, involves the idea of the consti- 
tutional guaranty that fuU force and crédit shall be given to the 
judicial proceedings of every state, and also of enforcement accord- 
ing to the law of the home forum), that such flndings, judgments, 
and decrees are conclusive, in the absence of fraud or collusion. 

There was service upon the gênerai receiver, and the fact that 
the record shows that the gênerai receiver of the corporation in the 
Minnesota proceeding suflered ascertainments and a decree by de- 
fault does not impair the conclusive character of such decree, there 
being no prêteuse of fraud or collusion. It is just as conclusive as 
"a record estoppel that the corporate body has no just défense, and 
can say nothing in bar of the claim preferred against it," as would 
be a judgment or decree rendered after litigation. Freem. Judgm. 
§ 177; Belmont v. Coleman, 21 N. Y. 96, 101; Bradley v. Eyre, 11 
Mees. & W. 432, 450; Holland v. Development Co., 05 Minn. 324, 
68 N. W. 50. Thèse judgments against a corporation are not only 
treated as binding upon stockholders without notice, but as a nec- 
essary preliminary to recovery against a stockholder under a statu- 
tory liability; and Bank v. Francklyn goes so far as to say that 
proceedings in bankruptcy against a corporation do not so far dis- 
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solve the corporation, or discharge it from its debts, as to prevent 
any creditor from suing it for so much debt as remains unpaid, and 
recovering a judgment against it, for the purpose of charging its 
stockholders. Bank v. Francklyn, 120 U. S. 747, 757, 7 Sup. Ct. 757. 

The fact was found below that ail the stockholder liability and 
corporate assets are less than the sum due ail the creditors. It is 
not, however, affirmatively found by the circuit court that such as- 
sets and liabilities are less than the sums due creditors who hâve 
entitled themselves to dividends under the statutes and proceedings 
in Minnesota. Section 5911 of the Minnesota Statutes requires ail 
creditors of corporations to exhibit their claims and become parties 
to the action within a reasonable time, not less than six months 
from the lirst publication of such order; and it also provides that, 
in default of their coming in, they shall "be precluded from ail beneflt 
of the judgment which shall be rendered in such action, and from 
any distribution vFhich shall be made under such judgment." It is 
true the suprême court of Minnesota, in Spooner v. Bay of St. Louis 
Syndicate, 48 Minn. 313, 51 N. W. 377, held that creditors might 
be allowed to come in after the time stated in the publications; 
but we do not think recovery should go on indeflnitely, on grounds 
of comity, against stockholders, without regard to the fact whether 
there are creditors in the Minnesota proceeding to take the divi- 
dends. 

Under the line of reasoning which we hâve adopted as to the bind- 
ing force of the local constitutional provision, the local statutes, and 
the local proceedings, if the stockholders are bound the creditors 
are; and if the creditors are bound they are held to ail the provi- 
sions of the local law with respect to the rights in question. If 
they contracted with référence to the Minnesota statute, they must 
be held to hâve contracted with référence to the whole of it, sec- 
tion 5911 as well as the other provisions. Therefore, if the whole 
or some part of the creditors failed to take advantage of the op- 
portunity to appear and take part in the distribution of the assets 
and the avails of the liabilities, they are precluded by the terms of 
the statute; and it cannot be said that a receiver for the creditor in- 
terests should go on recovering indeflnitely, without regard to 
whether there are creditor interests in the parent proceeding en- 
titled to dividends. 

The flnding of the Minnesota court as to the ultimate question of 
nonresident stockholder liability, and that of the measure of such 
liability, not being conclusive, thèse questions must be treated as 
open questions, to be determined below, upon the grounds herein 
stated. As to the last question, it is true the Minnesota record, 
which is doubtless conclusive, in the absence of fraud, sets out that 
the creditors did avail themselves of the privilège of presenting their 
claims in the parent proceeding, in pursuance of section 5911 of 
chapter 76 of the General Statutes of 1894; but such fact, as shown 
by the Minnesota record, as bas been said, was not distinctly found 
by the circuit court. 

We must consider this case upon the findings of the circuit court. 
This court cannot go to the Minnesota record, however conclusive 
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it màj^ be, and détermine the question of fact as to the status of 
crëditôr interests entitled to dîvidends. That question is in the flrst 
instance for the circuit court, and for that reason we cannot say 
that the plaintiff ife entitled to recover the full amount of the statu- 
tory liability. It will thereforè be open to the plaintiff, on a new 
trial, if one be granted, to show, by the Minnesota record or other 
compétent évidence, the relation which the creditor interests en- 
titled to dividends sustained to the assets and stockholder liabili- 
ties, and, of course, open to the défendant to direct his compétent 
évidence, if any, to the same point. We do not undertake to state 
the measùre of damagtes in this case; but, if the plaintiff is entitled 
to maintain his action at law in aid of the parent proceeding to en- 
force the stOckholder liability, the stockholder's liability would be 
his ratable proportion of a suin suflQcient to meet the creditor inter- 
ests entitled to dividends, not to èxceed, of course, in any event, 
the amount of his stock. So it i^not a question of the entire cor- 
porate indebtedness or 'ereditor interests, but a question as to the 
creditor interests entitled to dividends in the Minnesota proceeding. 

While we consider the cases 6f Hawkins v. Grlenn, 131 U. S. 319, 
9 Snp. et. 739; Télegraph Go. v. Purdy, 162 U. S. 329, 336, 337, 16 
Sup. et. 810; ïïanson v. Davison (Minn.) 76 N. W. 254; and Relfe 
V. Rundle, 103 U. S. 222,-^auth6i-ities to the extent that the stock- 
holders are bound by the action of the corporation, or its successor, 
in the exercise of corporate powers essential to the collection of 
debts, in respect to corporate niatters like requiring the payment 
of ùnpaid 'subscripttons to stock, which are part of the assets, and 
as to asëertainments' in which the corporation is intérested, like thé 
ascertaîhnient of the indebtedness of thè corporation, we do not 
think they go to the length clainied by thfe plaintiff in this case, 
for the reason, as has already beeh said; the individual liability is 
not an asset of the corporation. Indeed, the Minnesota court did 
not undertake to render judgment upon the nonresident stoekhold- 
ers' liability, npr agaiiïst the Minnesota stôckholders upon their in- . 
dividual liability, otherwise thaû' upon service, which is a prerequi- 
site to iudgmeilts in 'personam. Pennoyer v. Neff, 95 U. S. 714; 
Hekking v.-Pfaff, 33 G. e. A. 328, 91 Fed. 60, 50 F. S. App. 484. 

So, in an ancillary proceeding like this, to enforce individual lia- 
bility to the çreditors, it must be made to appear by the records in 
respect to the pareht proceeding, or otherwise, that the proper 
statutory âscertainments hâve been made as to the domiciliary mat- 
ters; and since the question of fàct whether the noni-esident party 
was a stockholder, and, as such, liable individually under the stat- 
ute, could not be eoncluded in a proceeding iti which he was not 
a party except as a member or as an intégral part of the corpora- 
tion, it is an open question, to bé determined by the proper tribunal, 
in a case to which he is a party, — ^it being open, of course, to the 
défendant stockholder to point ont that the domiciliary adjudica- 
tions and âscertainments were not sufûciently comprehensive to an- 
swer the requirements of the s;tatutes, and to show that he was not 
a stockholder, or. that the proceedings were fraudulent. 

There is no question of fraUd or collusion hère. Tbe fact is found 
by the court below that ail the supposed stockholder liabilities, to- 



HALE V. HARDON. 763 

gether with the assets, are less than the sums due the creditors. 
The faet was also found below that the défendant was a stockholder 
at the date of the adjudication of the issolvency of the corpora- 
tion; and as our conclusion is that the proceediugs in Minnesota 
were sufflciently comprehensive as to domiciliary adjudications and 
ascertainments, and such as the constitution and statutes of Minne- 
sota cbntemplated, and such as the statutes required, it follows that 
the defendant's liability results by force of the constitutional pro- 
vision and the statutes in respect to which he, by implication, con- 
tracted by becoming a stockholder, and that the plaintiff is entitled 
to recover, provided he is entitled to maintain his action in this 
jurisdiction as a receiver or représentative of the creditor interests 
in aid of the parent proceeding in Minnesota. 

We will now consider the question whether this receiver, as the 
représentative of the creditor interests, raay maintain his action ex- 
traterritorially, in aid of the parent proceeding and for the purpose 
of enforcing the stockholder liability. 

The case of In re People's Live-Stock Ins. Co., 56 Minn. 180, 57 
N. W. 468, holds that unpaid stock subscriptions were corporate 
assets, and might be recovered by the receiver, which, in that case, 
was a gênerai receiver in respect to the assets of the corporation. 
It is also said in the same case: "The constitutional or statutory 
liability is directly to the creditors. The corporation cannot en- 
force it. It is no part of its assets." See, also, Oison v. Cook, 57 
Minn. 552, 59 N. W. 635; Minneapolis Baseball Co. v. City Bank, 66 



Minn. 441, 445, 69 N. W. 331; Smith, Rec. § 78. So, it follows that 
the common-law receiver or the statutory receiver of the effects of 
a corporation, unless expressly authorized by statute, has no au- 
thority to enforce the individual liability of stockholders for the 
purpose of paying the debts of the corporation. It is clear that 
single creditors could not maintain an action under the Minnesota 
statute against a single stockholder in the corporate domicile or else- 
where, for the statute contemplâtes an aecounting and pro rata dis- 
tribution among ail the creditors; and it is extremely doubtful, if 
ail the creditors should join, whether an action could be maintained 
in their own behalf, subséquent to the insolvency proceeding in the 
parent forum. Creditors who deal with the corporation are bound 
bv the law governing it and its affairs, as well as stockholders. See 
Relfe V. Eundle, 103 U. S. 222; Railway Co. v. Gebhard, 109 U. S. 
5.27, 3 Sup. et. 363. 

In Eelfe v. Rundle it is said, at page 226 : 

"Every policy holder and creditor in Louisiana is chargea with notice of 
this c.hsirtev right, which ail interested in the affnirs of the corporation can 
insist shall be regarded. The appellees [who were Louisiana creditors or policy 
holders], when they contracted with the Missouri corporation, imi)liedly agreed 
that, if the corporation was dissolved under the Missouri laws, the superin- 
teiident of the Insurance department of the state should represent the Com- 
pany in ail suits instituted by, them affecting the winding up of its afCairs." 

In Railway Co. v. Gebhard, it is said (page 537, 109 U. S., and 
page 369, 3 Sup. Ct.): 

"A corporation niust dwell in the place of its création, and cannot migrate 
to another sovereignty. * * * And whatever législative coatrol it is sub- 
jeeted to at home must be recognized and submitted to Dy those who deal with 
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it elsewhere. ♦ * * Such being the law, it follows that every person whd 
deals wlth a foreign corporation impliedly subjects hlmself to such laws of the 
f orelgn government, affecting the affairs and obligations of the corporation with 
whlch he voluntarlly contracts, as the known and established policy of that 
government authorizes." 

Page 538, 109 U. S., and page 370, 3 8up. Ct.: 

"He Is conclusively presumed to hâve contracted with a view to such laws 
of that government because the corporation must, of necessity, be controlled by 
them, and it has no power to contract with a view to any other laws with 
which they are not in entlre harmony. It follows, therefore, that aoything 
done at the légal home of the corporation, under the authority of such laws, 
which discharges it from liabllity there, discharges it everywhere." 

In the case last referred to the rights of the creditors were held 
to hâve been merged in a gênerai scheme, in which the public, the 
creditors, and the shareholders were ail interested, for substituting 
a bonded security for the mortgage indebtedness of an embarrassed 
railroad, which wàs legalized by a législative act of the Dominion 
parliament; and the défendants in error, who were citizens of the 
United States, -were held bound by the arrangement, and it was also 
held that their actions could not be maintained. At page 539, 109 
U. S., and page 371, 3 Sup. Ct., it is said the arrangement is in en- 
tire harmony with the spirit of bankrupt law, the binding force of 
which, upon those who are subject to the jurisdiction, is reeognized 
by ail civilized nations; and continuing: 

"It is not in conflict with the constitution of the United States, which, al- 
though prohibiting States passing laws impalrlng the obligation of contracts, 
allows congress 'to establish * * * uniform laws on the subject of bank- 
ruptcy throughout the United States.' Unless ail parties in interest, wherever 
they réside, can be bound by the arrangement whlch it is sought to hâve 
legalized, the scheme may fail. Ail home creditors can be bound. What is 
needed is to blnd those who are abroad. Under thèse circumstances, the true 
spirit of international comity requires that schémas of this character, legalized 
at home, should be reeognized in other countries." 

The Minnesota statute (section 5911) provides for calling in ail 
the creditors, and the creditors hâve by contract submitted their 
rights to the opération of such provision of the law of the corpo- 
rate domicile. Proceedings were had in the home court to that end. 
Therefore, by virtue of the law of Minnesota and the insolvency pro- 
ceedings in that state, the court and its proceedings were subrogated 
to the rights and interests of ail the creditors, and their right to sue 
stockholders, if an independent right to sue ever existed under this 
statute, was, at least for the time being, merged or suspended by 
opération of the law which involved their interest in such proceed- 
ings. See Cushing v. Perot, 175 Pa. St. 66, 74, 77, 34 Atl. 447. 

And it follows that, unless the principle of comity, administered 
upon équitable and légal principles, is broad enough to afford relief 
extraterritorially to a receiver representing the interests of creditors 
by appointment in the home proceeding, the right must stand with- 
out a practical remedy, — ^in fact, without any remedy, except as 
against stockholders residing in the corporate domicile. 

Hère is a case where it must be conceded by ail that the original 
idea was a superadded stockholders' liability for the better security 
of the public. There was a community of interests betweeu the lo- 
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cal stockholders and those outside the state of Minnesota. There 
would therefore seem to be no inequity in holding the outside stock- 
holders to the same responsibility as the local stockholders, and 
Sound public policy, as well as equity, requires that it should be 
donc. They were ail engaged in the same enterprise, their interests 
were the same, and the only différence in their standing, and the 
only reason why one set should pay and the others not, is that of 
state lines. If this is an effective bar, the nonresident stockholders 
would be in the corporation with their associâtes to help divide the 
profits, and out of the corporation and away from their associâtes 
so far as the assumed obli{;ation to the public is concemed. 

'WTien you get a liability and can found a recovery upon grounds 
of substantial equity, justice requires it should be donc. The court 
should find a way to do right and equity rather than a way not to 
do right and equity; hence we should look to the substance of the 
remedy intended, rather than to the technieal meaning of spécial 
names given to forms of remedy. It is of little conséquence whether 
the person designated as the instrument or conduit through which 
equity runs from the court to the stockholders, and from recovery 
from the stockholders to the creditors, is called a receiver, an agent, 
a trustée, or an assignée. If some légal and équitable means of re- 
covery was intended and reasonably described, and the statutory 
agency called a "receiver" is a convenient, safe, and reasonable 
agency to that end, it is of little conséquence whether his duties 
hère, as to the newly-created statutory right, are precisely those 
which hâve been heretofore exercised and discharged by the ordinary 
common-law or equity receiver; provided, of course, he may be said 
to fairly represent the légal and équitable idea intended by the stat- 
ute. If a receiver, or this agency for this purpose, answers the stat- 
ute, and the name does not offend the gênerai law to such extent 
that the manifest intended statutory relief should be denied, the 
action should be upheld in his name for the beneflt of the creditors. 
It is apparent that a rule which would permit the rights of 700 cred- 
itors, scattered throughout the United States, each interested pro 
rata in the individual liability of every stockholder, to be subro- 
gated to a single person as the représentative of the multifarious 
interests, would be a more convenient rule for enforcing the statute 
in question than a rule requiring a joinder of ail the creditors as 
plaintiffs. The qualification and the bond required in the parent 
proceeding, and the nature of the function under such circumstances, 
fairly and reasonably insures payment upon recovery to the parent 
proceeding, and a distribution by the court having such proceeding 
in charge according to equity; thus relieving the situation from un- 
necessary cumbersomeness, and from the dangers and uncertainties 
Incident to recovery by irresponsible and widely-scattered creditors. 

Ail agrée that where there is a right or a liability there ought to 
be a remedy. Some highly respectable authors and authorities sug- 
gest that the law is sufficiently elastic and expansive to justify the 
court in inventing a remedy for the enforcement of a newly-created 
right for which there is no known remedy; but, if this were as- 
sumed to be true, we should be met with the diificulty arising from 
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contractual relations in tliis case, where ail parties are, entitled to 
haye th,eir rights determined by the law and remedy provided by 
the statute ereating the new liability. Still, if contractual relations 
do exist, as the liability is one which it was intended should be en- 
foreed, and one vi^hieh ought to be upheld on grounds of equity 
and public poliçy, ought we not to construe the provisions of the 
statutory remedy liberally rather than narrowly, to the end that that 
shall be done which ought to be done, and which it was intended 
should be dppe ? 

AU distinctions between law and equity are abolished in Minne- 
sota, and private rights, whether of a légal or équitable nature, may 
be settled in one action, with ancillary process in aid thereof. Allen 
V. Walsh, 25 Minn. 543, 556, The proceeding there was essentially 
an équitable .proceeding, which would hâve been thé proper proceed- 
ing in the fédéral courts under similar conditions; and, although 
no spécifie remedy is provided by the statute, should we not accept 
with reasonable liberality the idea that the statute with relation to 
which the parties contracted, and on which the créditer s relied, in- 
tended an available remedy, and one which conformed to the re- 
quirements qf the gênerai rules of equity jurisprudence? 

One of the recognized grounds of equity jurisdiction is the avoid- 
ance of multiplicity of suits. Enlarged remédies may well be ac- 
cepted if they fairly effectuate a new purpose and enforce a new 
liability, and do not offend justice or work inequity. Where a thing 
is done for. the security of the public, there of right, ought to be 
some means of effectuating the security; otherwise, it goes without 
saying that the security intended by the parties and intended by the 
law is not afforded. Courts are designed by law as instruments for 
putting the intentions of parties and of the law into résultant force. 
Of what security or beneflt to créditer s is a nonenforceable liability? 
A security which is not available is no security. Where substan- 
tial security is intended, it should not be denied except upon sub- 
stantial grounds and for substantial reasons. Where a remedy is 
intended, it should not fail by illiberal construction and interpréta- 
tion of statutes, nor through technical classification of représentative 
agencies, fairly intended to effectuate justice. The aim of law and 
justice is to establish and make effectuai the intentions of parties, 
and if, through libéral interprétation by the courts, a remedy can be 
devised or sustained which accomplishes the aim intended by the 
parties, a resuit is reached which the law intended should be reached. 
If, through technical and illiberal interprétation of statutes, and by 
strict construction of questions of terminology, a remedy is not 
found for the enf orcement of an intended security, the resuit reached 
is contrary to the purpose of the law, and contrary to the implied 
purpose of the parties when they contracted. 

Ail remedy was either created by statute or invented by courts, 
under the.expansive and elastic principles inhérent in the common- 
law and equity System: 

"Quia quando allquid mandatur, mandatur et omne per quod pervenitur ad 
illud." Foliamb's Case, 5 Coke, 115a. 

"When statutes are made, there are some things whicli are ëxempted and 
foreprized out of the provisions thereot, by the law of reason, though not ex- 



HAI^E V. HARDON. 767 

pressly mentloned; thus, things for necessity's sake, or to prevent a f allure o( 
justice, are exeepted out of statutes." "Whenever an act gives anything gen- 
erally and without any spécial intention declared, or ratlonally to be inferred, 
It glves It always subject to the gênerai control and order of the common law." 
"Whenever a statute gives or provides anything, the common law pro vides ail 
necessary remédies and requlsites." "Whenever a provision of a statute is 
gênerai, everythlng which is necessary to make such provision effectuai Is sup- 
plled by the ce. ..non law." Potter, Dwar. St. 123. 

"Wherever the common law gives a rlght or prohlbits an injury, it also gives 
a remedy by action." 3 Bl. Comm. 123; Broom, Leg. Max. 103. 

"Whenever a power is given by a statute, everythlng necessary to the mak- 
ing of It effectuai or requlsite to attain tlie end is implled." 1 Kent, Comm. 
464. 

"So, where the law commanda a thlng to be done, It also provides whatever 
may be necessary for executing its commands." Stlef v. Hart, 1 N. Y. 30. 

"The forms of the court are always best used when they are made subservi- 
ent to the justice of the case." Lord Kenyon in Mara v. Quin, 6 ïerm R. 1. 

"If the plaintlff lias a rlght, he must, of necesslty, bave a means to vindicate 
and malntain It, and a remedy, If he Is injured In the exercise or enjoyment of 
it; and, indeed, it is a vain thing to imagine a rlght without a remedy, for 
want of rlght and want of remedv are reclprocal." Chlef Justice Holt in 
Ashby V. White, Ld. Kaym. 938, 953. 

"When the law commands a thing to be done, Ifputs in réquisition the means 
of executing Its command." "We are not intrusted with the power of Infrlnglng 
substantlve rights by withholding the necessary, Incident, and appurtenant 
rlght of complète remedy; the common-law duty of inventing necessary forms 
of action, pleadlngs, trial, judgment, and initial, Intermediate, and final process, 
Is as imperatlve now as it was durjng the âges in which Its performance pro- 
duced ail the common-law procédure that is obsolète and ail that is now In use." 
"ïhe efflcacy of process does not dépend upon the records giving It a technical 
name in a dead or llvlng language. ïhere Is no law for turnlag the plaintlfifs 
out of court on a qijestlon of terminology," Doe, C. J., in Boody v. Watson, 
(54 N. H. 162, 9 Atl. 794. 

"Sufflelent has already been remarked to show that when a statute confers 
a rlght and imposes a liability without provldlng a distinct remedy for Its en- 
forcement, the common law will supply the omission by giving to a party an 
approprlate action, by which his rlght may be enforced." Mr. Justice Ollfford 
In Morley v. Thayer, 3 Fed. 737, 747. 

"A gênerai liability created by statute, without a remedy, may be enforced 
1)V an approprlate common-law action." Follard v. Balley, 20 Wall. 520, 527; 
Bank v. Francklyn, 120 U. S. 747, 756, 7 Sup. Ct. 757; Whitman v. Bank, 
28 C. C. A. 404, 407, 83 Fed. 288. 

It is not necessary, however, in the case under considération, to 
resort to this progressive doctrine, for the reason that the statutes 
of Minnesota, while gênerai in ternis, evidently intend a remedy 
in accordance with the ordinary course of procédure; and, while the 
gênerai procédure intended is one of an équitable nature, it may 
well be aided, when justice requires it, by an action at law. 

Thèse observations, therefore, as to the inhérent principle in the 
law which enables the court to provide an adéquate remedy where 
none is given, are not intended as strictly applicable to the statute 
in question or to the rights of the parties in the case under consid- 
ération; for it must be assumed and held that the parties contracted 
with référence to the statute creating the liability and the remedy 
provided by the statute, as found upon reasonable interprétation. 
If no spécifie remedy is expressed or found in the statute, then such 
remedy as can be fairly said to exist under the gênerai laws of the 
state creating the corporation and the liability, and such as it can be 
fairly said the parties contemplated, would be the remedy. It is 
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not suggested that new forms, processes, or remédies are fequîred 
by the exigencies of this case, but, upon analogy, if the inhérent 
and impulsive principles of the common law demand the invention 
of a remedy for the enf or cernent of a right where no remedy exista, 
at least a libéral construction of statutes (Chase v. Ourtis, 113 U. S. 
432, 463, 5 Sup. Ct. 554), which clearly undertake to provide a rem- 
edy for the enforcement of a right, would seem not only to be jus- 
tifled upon principle, but demanded by justice, which requires that 
active force shall be given to the liability which the stockholders as- 
sumed, and upon which the creditors and the public had a right 
to rely. "The object sought to be accomplished exercises a potent 
influence in determining, not only the principal, but also the minor, 
provisions of a statute" (Suth. St. Const. § 292) j and, "when the 
language is gênerai or obscure, the court must construe it, and, as 
far as it can, make it available for carrying out the objects of the 
législature and for doing justice between the parties" (Id. § 431; 
Phillips V. Phillips, L. E. 1 Prob. & Div. 173). 

Though not expressly §tated in the Minnesota statute, it is rea- 
sonable to présume, and it should be held, that the statute presup- 
posed and the parties intended some active force, in the nature of 
process or remedy, either known or which might be found according 
to inhérent principles in jurisprudence, and which may be reason- 
ably and equitably used for the enfbrcement of the newly-created 
statutory right. 

The statutory référence to remedy being a very gênerai référence 
to procédure "as in other cases," it must be accepted as contem- 
plating the growing and expanding fundamental force inhérent in 
the System which was invented, and bas its existence, for the ex- 
press and undeniable purpose of ascertaining, regulating, establish- 
ing, and enforcing right through remedy. Law exists for the pur- 
poses of remedy. A right or a security, without power of enforce- 
ment, is a palpable and self-constituting contradiction. The propo- 
sition at once involves a légal and équitable paradox. Déniai of 
remedy and déniai of right are alike déniais of justice. The déci- 
sions, under the drastic provisions of the Kansas statutes, are to the 
effect that the stockholder is contractually bound by a particular 
remedy, though anomalous and harsh in its opération. It is less of- 
fensive to principles of justice and equity to say that a stockholder 
is contractually bound by a gênerai statutory référence like that in 
Minnesota to such procédure as is used in other cases, for the rea- 
son that such scope permits of an administration of the right, un- 
der such a statute, upon gênerai équitable and légal principles, 
through the inhérent remédiai power necessarily incident to the 
active force of jurisprudence. Thusit is that a statute which con- 
templâtes a preliminary accounting, which shall include an ascer- 
tainment of ail the indebtedness and ail the assets, and apply the 
assets to reduce the indebtedness, and thereby redùce and limit 
the extent of the liability of the stockholders, and which providea 
means for the ascertainment of the per centum to which each cred- 
itor is entitled, is perhaps the best suited to the justice of a situa- 
tion preseated by statutory liability, for the reason that the end in- 
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tended is that the burden shall fall upon ail alike, and that the bene- 
fits shall be equalh^ distributed among ail the creditors. 

A comprehensive statutory provision Hke that of Minnesota, which 
leaves the parties bound by the gênerai légal and équitable remédies 
which obtain in the state for the enforcement of rights, is more 
workable and more consonant with justice than statutes which give 
a right of action to a single creditor against a single stoekholder, or 
such statutes as expressly require a joinder of ail the stockhold- 
ers, — a thing often impossible. Under the flrst class of statutes, the 
single creditor may get more than he would be èntitled to upon 
ascertainments, and a stoekholder may be compelled to pay more 
than his just proportion, while other stockholders may go free.- Un- 
der the other class, it is possible that the express provision requir- 
ing joinder of ail stockholders places upon the creditors' rights a 
practical disability, on the ground that they contracted with référ- 
ence to the liability and remedy specifically expressed by the statute, 
while under a more gênerai provision, as has been already said, the 
common légal and équitable remédies, as used and practiced in légal 
and équitable procédure in the state creating the liability, must be 
understood as the remedy intended for the establishment and en- 
forcement of the right; and this means in Minnesota, where dis- 
tinctions between proceedings at law and equity do not exist, that 
where, from the nature of the right and the character of the inquiry, 
justice requires it, a proceeding called "a civil action," which in fact 
is in the nature of a proceeding in equity, may be had in aid of an 
action at law, or, if justice so requires, that an action at law may 
be had in aid of such proceeding in the nature of equity. 

It must be held that the stockholders contracted with the cred- 
itors for a reasonable and équitable interprétation of the remedy; 
and, again, where remedy is intended, it is a légal and équitable 
Paradox to say that it was intended to be inoperative. It is ex- 
pressly provided by the statute of Minnesota that, upon complaint 
of a creditor, "the court shall proceed thereon as in other cases"; 
and this means a remedy in harraony with principles of law and 
equity, and such as may be used in other cases in the administra- 
tion of justice according to the usual course, and such as may be 
used as a resuit of the natural and necessary growth and advance- 
ment of légal and équitable jurisprudence. 

In tlie case at bar, the statute and the principles of law and 
equity are broad enough to justify the court in conforming its pro- 
cédure and processes to such practical uses as justice and equity re- 
quire, in order to effectuate the intention of the law and the rights 
and obligations of the parties. The statute of Minnesota intends a 
comprehensive proceeding in the corporate domicile. It cannot be 
had elsewhere. As has been said, it intends çin ascertainment of 
ail the assets and liabilities; it intends that ail parties within reach 
of the home process — creditors, corporation, and stockholders— shall 
be brought in; it intends that the per centum shall be for the bene- 
tit of ail creditors, and that after the assets of the corporation are 
realized, and the avails of the stockholders' liabilities as well, the 
two results shall be put together, and the per centum to which each 

95 F.— 49 
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çreditpr is entitled shall be ascertained, and that an équitable pro 
rata distribution shall be made. See reasoning in Gushing y. Perot, 
175 Pa. St. Ç6, 74, 77, M Ail, 447. 

The purposes of the statvte and of the parties, therefore, cannot 
be carried out except in the domicile of the corporation, nor there, 
unless courts of foreign jurisdiction, qpon grounds ofcomity, ren- 
der such aid by process of an ancillary nature as justice and equity 
require; and the court of the corporate domicile having the cred- 
itors before jt for the purposes intended by the Minnesota statute, 
and their inçerests subject to the equity proeeeding to which, in 
contemplation of law, they were parties, such court might, in the 
exercise of inhérent and gênerai equity powers, well say : "As you 
are each and ail interested in each and every stockholder's liability, 
and as ancillary proceedings in the name of 700 creditors who are 
hère asking for relief would be expensive, cumbersome, and incon- 
vénient, and as circuity of action and multiplicity of suits should 
be avoided, your eommunity of interests must be centered for the 
time bejng in a single représentative agency, who shall act for ail, 
and who shall give bonds for the faithful. performance of the trust, 
and pay ail moneys recovered into the parent court, which is charged 
by thestatiite with the duty of recovering and distributing the as- 
sets of;the corporation, and the avails of the stpckholders' liability, 
for: the benefltof you ail as creditors." Suppose 700- creditors, from 
700 différent localities, ail interested in the prosecution of a com- 
mon-law rigbt,: should, by proper papers» assign such îight to an at- 
torney,, an agent,, an assignée, or a receiver, for: the purposes of en- 
forcement; would tJierft be any doubt^asto the right of such repré- 
sentative to prosecute ithe claim and to recover, upon proper exempli- 
flcation of bis authority? If such authority can be centered and 
made availftble in a (représentative agency by the parties, upon what 
principle çan it be said that the court, having the parties before it 
and their rigjits to ascectain and establish, cannot, under a statute 
which requires the appoiutment of receivers, create such agency, 
making it : binding upoû the creditors for the purposes intended by 
the statute? ; • "■■ ■ :; 

There are two receivers in the Minnesota proeeeding. One is a 
receiver of the corporation affairs in the course of settlement in in- 
solvency; the other is a receiver of dues belonging to the creditors, 
and is the plaintiff hère. The powers, the duties, and tjie f mic- 
tions of the two are very différent. Gluck & B. Eec. (2d Ed.) 183, 
and cases cited. One, the plaintiff, is appointed for an express and 
particular purpose, — that of enforcing thepersonal judgments against 
the Minnessota atockholders, and of collecting, by such proceedings as 
may be proper, the liability of nonresident stockholders over whom 
the Minnesota court expressly disclaims having jurisdiction. He 
is therefore unlike a receiver who collects assessments from share- 
holders who hâve not paid their shares in fuU, in which case the 
recovery is for the estate of the corporation; for the liability which 
he has in charge belongs to the creditors, not to the corporation, 
and is to be distributed among the creditors pro rata, after apply- 
ing pro rata the avails or proceeds of the corporate estate adminis- 
tered by the court through the gênerai receiver. 
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The permanent Feéeiver is the receiver of the corporation, and 
this plaintiff îs the recéiVer of the dues from stockholders for the 
beneflt of ereditors. The avails in both cases, it is true, belong to 
the ereditors, but the means for reaching results are quite différent 
in the two cases. One is to wind up the affairs of the corporation, 
like Eelfe v.. Rundle, supra, having nothing to do with stockhold- 
ers' liabilities to ereditors, and to pay the proceeds into court for 
the beneflt of ereditors; and the other is to collect statutory dues 
wbieh belong to ereditors, — a new statutory agency, having nothing 
to do with the affairs of the corporation,— and to pay into court for 
the beneflt of ereditors. The receiver of the corporation has no légal 
right of recovery upon such liability against the stockholders, as 
such liability is not an asset of the corporation. On the other hand, 
the receiver of the dues from the stockholders for the beneflt of 
ereditors has no right to recover indebtedness to the corporation. 
So the question is whether the appointment of the spécial or créd- 
iter receiver in the comprehensive Minnesota proceeding is such 
an appointment as the statute contemplated, and is in accord with 
the gênerai course of equity and légal procédure in that state. 

According to the earlier cases, the receiver, in possession of as- 
sets, was in most instances a receiver representing the interests of 
ail parties, as an arm of the court, and for the protection of ail, 
and could not begin adversary litigation, except upon leave of court; 
and many of the authorities as to the capacity of a receiver to sue 
spring from such situation, and the lack of capacity resulted in many 
instances from the fact that he was neither clothed with authority 
to sue, nor charged with duties which made it proper that he should 
sue. So it is, as a gênerai rule, with perhaps some exceptions, that 
the authority must come from a statute or by leave of court. 

Section 5906 of the Minnesota Statutes not only expressly author- 
izes the appointment of receivers, but imperatively provides that the 
court shall appoint one or more receivers. The comprehensive pur- 
pose of the statute was to create a situation which would enable 
the courts, by appropriate proceedings, to protect ail interests in 
case of insolvency; and it is reasonable to présume that the law- 
making power, conternplating that the interests might be diverse 
and adversary, and might involve the necessity of dilïerent agencies 
for the care and protection of différent interests, intended to confer 
authority upon the courts to appoint a gênerai receiver of the effects 
of the corporation, and a spécial receiver of the dues belonging to 
the ereditors. The présent situation demonstrates that such agen- 
cies are a necessity; for, as has been said, the assets do not belong 
to the receiver of the ereditors, and the liability of the stockholder 
does not belong to the receiver of the corporation, and the interests 
are therefore diverse. The plaintiff is not a common-law receiver, 
representing the interests of ail the parties; he is not a statutory 
receiver, by express perSOnal or officiai désignation, as in Eelfe v. 
Rundle, supra; he is not a receiver who has leave to sue; but he is 
a receiver appointed by the court, under an express statutory provi- 
sion, and an imperative requirement that the court shall appoint, 
and is exercising the functions which the lawmaking power intended 
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lj,Q,^hon}d exercise, and is exercisjng such power under the authority 
of the statute conferred. by the court, not by leavç, as in the other 
çlass of cases, but by express authority and direction, which. charge 
him with the spécifie duty. It being the statutory intent to hâve 
the separate and distinct interests of the creditors against stock- 
holders represented by a, separate and distinct statutory agency, an 
express provision that "the court shall appoint one or more receiv- 
ers for the interests of the corporation, and a separate receiver for 
such interests of the creditors," would hâve meant no more than the 
gênerai provision actually employed, that "the court * • * shall 
appoint one or more receivers," means under fair and reasonable in- 
tendment. It is true, as has been said, the function to be exercised 
by the statutory creditor agency is not that commonly exercised by 
the ordinary receiver, for he is, in eflfect and substance, the trustée 
or agent of a spécial distinct interest of the creditors; but the in- 
tenfled statutory agency should not fail or become inoperative be- 
cai^s,e, it may be, in a strict technical sensé misnamed. 

Thus it was that the Minnesota court, having jurisdiction of the 
interests of ail the creditors, the only parties interested in the re- 
covery, appointed the plaintifl for the necessary statutory purpose. 
This seems a practical, convenient, and just method for the enforce- 
ment of this new class of rights in the interests ofnumerous cred- 
itorS) vphich for a long time hâve been held in troublesome and awk- 
ward abeyance; and we think that, upon grounds of comity and jus- 
tice, it should be upheld, unless the case of Booth v. Clark, 17 How. 
322, is a controUing authority upon the question of the capacity of 
such a receiver to bring and maintain his action extraterritorially, 
for the purpose intended by the local statute. Booth v. Clark was 
regarded in this case by the circuit court as a décisive authority 
against the extraterritorial capacity of the receiver to sue, and it has 
therefore received our most careful considération, with the resulting 
conclusion that it is not applicable to the situation presented by this 
case. 

Booth V. Clark was decided iri 1854. It was a case where a re- 
ceiver was appointed for the benefit of one or more creditors, to the 
exclusion of others. The receiver was appointed under a statute, 
but not for a comprehensive purpose, or by virtue of a statute enacted 
for a comprehensive adjustment of équitable aiïairs, involving extra- 
territorial necessities, as in the présent case; and the décision is 
based upon the ground, among others, as stated at page 331, that 
the cases of the state of New York confine such a receiver's right of 
action to that state, instead of its being intended, as in this case, by 
the lawmaking power of the state of Minnesota, to confer upon the 
receiver or statutory agency the capacity to sue beyond the limits 
of the state Unes. An examination of the reasoning presented by 
Mr. Justice Wayne diflferentiates the situation there presented f rom 
the one priesented to us by the case at bar; and, to illustrate, it is 
there said (page 331), in référence to the receiver, "When appointed, 
very little discrétion is allowed to him, for he must apply to the 
court for liberty to bring or défend actions," instead, as in this case, 
of being appointed for the express purpose of bringing actions, and 
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wliere the plaintiff by virtue of such express authorîty brings his 
suit, wherein he sets himself up "as receiver for the collection and 
enforcement of the liability of stockholders of the Northwestern 
Guaranty Loan Company, insolvent, in an action of contract." 
Again, it is there said: "A receiver is an indiffèrent person between 
parties, appointed by the court to receive the rents, issues, or profits 
of land or other thing in question in this court, pending the suit, 
where it does not seem reasonable to the court that either party 
should do it," — while in the case at bar, and as an incident to the 
parent proceeding in Minnesota, the receiver is not an indiffèrent 
person between the parties, but appointed for the purpose of prob- 
able adversary litigation. Again : "The receiver is but the créature 
of the court; he bas no powers except such as are conferred upon 
him by the order of his appointment and the course and practice of 
the court," — then-following with an exception which is apparently 
sufflciently broad to include the receivership question before us in 
the présent case: "Unless where be is appointed under the statute 
of New York directing proceedings against corporations, and then 
he is a standing assignée, vested with nearly ail the powers and 
authority of an assignée of an insolvent debtor." Again, it is said: 
"We do not find anything in the cases in the New York Reports 
showing the receiver's right to represent the créditer or creditors of 
the debtor in a foreign jurisdiction," — while hère the receivership 
vvas expressly designed by the Minnesota statute and by the Minne- 
sota court to represent the creditor interests, everywhere, in foreign 
jurisdictions and in the home forum as well. Again, speaking of the 
rule of comitj' as giving the right to sue, it is said (page 337) : "That 
comity has not yet reached our courts. We do not know why it 
should do so, so long as we hâve no national bankrupt laws," — thus 
intimating that, upon the création of national or uniform insol- 
vency laws, the comity should exist as it does now in respect to in- 
solvencv laws. Cole v. Cunningham, 133 U. S. 107, 126, 10 Sup. Ct. 
269 ; Reynolds v. Alden, 136 U. S. 348, 10 Sup. Ct. 843. Again, in 
Booth v. Clark, in speaking of the grounds of the décision: "The 
courts of the United States will not subject their citizens to the 
inconvenience of seeking their dividends abroad, when they can bave 
the means to satisfy them under their own control," — while in the 
case at bar there are no interests of creditors which, in a situation 
like this, can be satisfied outside of the Minnesota proceeding, where 
the interests of the creditors are ail centered, and require that this 
action should be maintained on the ground of comity. 

But what is more signiflcant than anything that can be said in 
respect to the inapplicability of this authority to the présent situa- 
tion, and the question which we are now considering, is the rea- 
soning of Mr. Justice Swayne, some 20 years later, wherein he points 
ont that receivership functions are necessarily and continually broad- 
ening. In Davis v. Gray, 16 Wall. 208, 219, the learned justice says: 

"This WU is auxiliary to the original suit. It is analogous to a pétition by 
a receiver to the court to protect his possession from disturbance, or the prop- 
erty in his charge from threatened injury or destruction. No title in the re- 
ceiver is necessary to warrant such an application, or the administration by the 
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coTOt of the ; prpper ïemedy. There can be nq vaM objection, to the receirer 
heré In'anklogy to tliat proceédlng iflalntalûing this suit. In the progrès» 
atld 'gi-oWth of equlty jurisdictioll,' it hàs become osual to elothe such offlcers 
wlth amehlargér powersthan were ïormerlyi conferred^ In some of the states 
they are by statutes, , eharged with Ijhe duty J>f settling the affairs of certain 
corppratioBS when insblyent, and are ajithorized expressly to sue in their own 
naiiies. It is not unusual for courts of equity to put them in the! charge of the 
railroads of conhpanieê which havfe fallèh lnt6 flnancial embarraiësment, and to 
requiretliem tooperate such roads until the idifficulties are removed or such 
arra,ngements are made that the roads. can be sold with the least sacrifice of 
thè; interest of those conçérned. In ail such cases the recelver is the right ariu 
of the Jurîsdiction inVbked." 

And tiie further paragraph, which is; especially significant in re- 
spect to the question before us for décision: 

"As regards the statutes, we see no reason /why a court of equity, In the 
exercise of Its undoubted authorlty, may not accomplish ail the best results lu- 
tended.tp be securedby such législation, wltbout its àld." 

InKelfe v.Rundle, 103 U. g. 222, 225, which is a direct authority 
to the point that a statutpry receiver may sue extraterritorially, 
Chief Justice Waite, recognizing the gênerai rule that administra- 
tors and common-law court receivers are not generally authorized 
to: sue in another jurisdiction, states an exception which is apparently 
broad enough to include the Minnesota receiver who brings this 
suit, fojç he says: "We are aware that, except by virtue of some 
statutory authority, an administrator appointed in one state can- 
not generally sue in anotheij, and that a receiyer appointed by a 
state court has no extraterpitorial power." Then he proceeds to 
further limit or qualify the gênerai rule by saying: "But a corpo- 
ration is the créature of législation, and may be endowed with such 
power as its creator sees fit to give, Necessarily, it ipust act through 
agents, and the state which créâtes it ; may say who, those agents 
shall be." It is évident that the first part of the paragraph refers 
to administrators and receivers in respect to private and individual 
affairs,, in contradistinction to corporate affairs; andj as to this class 
of receivers, he states the rule as a gênerai rule, for he says, "can- 
not generally sue in another," etc., — thus qualifying the gênerai rule 
in fayorof a comity which, in récognition of justice and the im- 
perative necessity of a situation, or the .évident purpose of the state 
creatiug, thè right, miglit permit it to be done. 

Agaiuj in an exceedingly able and interesting opinion in Parsons 
v. Insurance Co., 31 Fed. 305, a careful analysis of Booth v. Clark is 
made by Judge Shiras in the lowa district, and it was held not ap- 
plicable to a suit in the name of the receiver of a Connecticut cor- 
poration s^ppointed by a Cpnnecticut court. In that case a receiver 
was also appointed in lowa, it being claimed that lowa creditors had 
a superior right to the lowa interests, and that a foreign receiver 
did not control assets outside the stpte where he ^'as appointed; 
and it was held that, as, the Connecticut statutes proyided for re- 
ceivers, it was part of the contract with policy holders that, in case 
of insoivency, such receiver sliould marshal ail the assets, and there- 
fore that his powers were not limited âS those of a receiver usually 
are. In the well-considered case of Hanson v. Das'ison by tlie 
Minnesota suprême couçt, 76 N. W. 254, 256, the right of tlie^ class 
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of receivers like the one in question to sue is recognized, with a 
Rtatement of tlie pui-pose and policy of the state tliat the riglit should 
extend extraterritorially. Hee, also, Allen y. Walsh, 25 Minn. 543, 
555. 

The case of Hazard v. Durant (decided in the Massachusetts dis- 
trict) 19 Fed. 471, was a bill in equity by a commissioner appointed 
by a Ehode Island court under its comraon-law authority, and did 
not involve, so far as we can see, any statutory corporate or insol- 
vency considérations, and therefore stands upon less applicable 
ground than Booth v. Clark. 

We are aware of the gênerai rule that a receiver shall not sue 
in his own name, but in that of the party whom he represents; but 
there are exceptions to this rule, and one exception is where the 
rnle of convenience requires that he should sue in his own name as 
receiver, another is where the statutory purpose contemplâtes it, 
and another where the express authority from the court authorizes 
and directs it; and it would seem that the plaintiff is within ail the 
exceptions to the gênerai rule which hâve been stated, for it was 
( learly intended in this instance that the suit should be instituted and 
maintained by the receiver in his own name, rather tlian in the 
names of the diversely scattered (iOO or 700 creditors whose inter- 
ests he represents. Whether a receiver shall or shall not maintain 
an action extraterritorially is not a question of absolute right. A 
receiver does not possess the absolute right to sue in a foreign jn- 
risdiction; neither does an absolute right exist on behalf of a de- 
fendant that he shall not sue. Under our System of territorial and 
state divisions, and the resnlting quasi independent judicial Systems, 
there is and can be no imperative and absolute rule on the subject. 
If this action at law is maintained extraterritorially in favor of a 
receiver, in aid of a parent proceeding in Minnesota,, it is upon 
wholesome grounds of public policy, and of justice and comity, and 
by reason of what may be called a permissive rule of right, based 
upon groun(Js of such policy, comity, and justice. As such a rule 
would operate in the direction of right and equity, and in the di- 
rection of convenience, and would etfectuate the purposes of jus- 
tice, we think it should be held to exist as an inhérent necessity 
in our System of government. ïherefore it results that the plain- 
tiff should be permitted to maintain his action extraterritorially for 
the enforcément of tho stockholders' liability, by virtue of statu- 
tory authority conferred upon him by the lawmaking power of Min- 
nesota through the instrumentality of its courts, which it clothed 
with the authority and charged with the duty of appointing re- 
ceivers, and giving life and force to the statutory security which it 
created in the interests of the gênerai public. 

It was intended that the gênerai provision of the Minnesota stat- 
ute as to receivers should be aided and made effective by the inci- 
dental and necessary exercise of the gênerai common-law and equity 
powers inhérent in the courts of gênerai jurisdiction in that state, 
and the fact that such receivership provision is so aided, in further- 
ance of the statutory purpose, does not render the capacity or au- 
thority of the contemplated statutory receiver less potential, in re- 
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spect to the intended statutory purpose and function, than the 
capacity and authority which would resuit from express statutory 
création by name, or by officiai désignation, as in Kelfe v. Bundle, 
supra, where the législature of Missouri, by a gênerai law, desig- 
nated the i superintendent of the Insurance department for receiv- 
ership and succëssorship purposes under certain circumstances, which 
meant, of course, whoever might happen to be an incumbent of 
sucli office when proceedings should be instituted. In this case, the 
Minnesota législature delegates the duty and the power to appoint 
to a court of gênerai jurisdiction, with the imperative injunction 
that the court, as an instrument of the law, shall act for the law- 
niaking power, the public, and the parties in that respect and for 
the purposes intended. In neither instance does the statu te, by 
strict opération of its own function, make a particular personal dés- 
ignation of a receiver. In one instance it is the person whom the 
executive happens to appoint, and in the other it is the person 
whom the court happens to appoint, and thus, in each instance, the 
will of the lawmaking power is put into active force by another 
branch of the state government. 

Moreover, it is difficult to see why the same results might not 
be reached, where a situation requires it, through the gênerai equity' 
powers of the parent court and actions at law in aid thereof on 
grounds of comity, without the statutory aid which results from a 
statutory receivership authorization, as said, in effect, by Mr. Jus- 
tice Swayne in Davis v. Gray, 16 Wall. 203, 220, when principles of 
comity were not as generally recognized as now; but this we need 
not décide. 

Judge Craig, speaking for the suprême court of Hlinois, in Bell 
V. Farwell (decided a few weeks ago) 53 N. E. 346, 349, adopts and 
gives expression to the idea, se often expressed lu judicial opinion 
as to become axiomatic. He says: 

"The stockhoMers offier to the public to be liable as a corporation to the es- 
tent of the capital invested in the corporation, and they agrée to become liable 
individually to an amount speeifled in the act of incorporation. Persons who 
give crédit to the cori>oration do so upon the faith of the personal liability 
of the stockholders." 

And in the very récent case of Bank v. Ellis, 172 Mass. 39, 47, 51 
N. E. 207, 211, Chief Justice Meld, speaking for the suprême court 
of Massachusetts, signiflcantly says: 

"It certainly concerns the due administration of justice that ail stockholders, 
wherever they réside, should be compelled, by proceedings somewhere, to per- 
forai tlie statutory obligations towards creditors of the corporation which they 
bave assumed by becoming stockholders." 

As a resuit, and upoQ the grounds stated, the conclusion is that 
the receiver should be treated as entitled to maintain his action on 
the ground and for the purpose stated, and therefore the following 
judgment is entered in this court: The judgment of the circuit 
court is set aside, and the case remanded to that court for a new 
trial, and for further proceedings not inconsistent with the views 
lierein expressed, the plaintifE in error to recover costs in this court. 
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WEBB, District Judge. I concur in the foregoing opinion and 
judgment. 

OOLT, Circuit Judge (dissenting). Tliis is an action at law brought 
in tlie circuit court of the United States for the district of Massa- 
chusetts by William E. Haie, receiver, against Henry G. Hardon, a 
citizen of Massachusetts, to enforce his double liability as stock- 
holder in the Northwestern Guaranty Loan Company, a corporation 
created under the laws of the state of Minnesota. The company 
was adjudged insolvent in May, 1893, and a gênerai receiver ap- 
pointed, under the laws of Minnesota. In November, 1893, Arthur 
L. Rogers, in behalf of himself and ail other creditors, brought suit 
against the corporation, its receiver and its stockholders, for the 
purpose of enforcing the superadded statutory liability of the stock- 
holders, under chapter 76, Gen. St. Minn. 1894. To this bill of com- 
plaint the corporation and its receiver made no answer, and were 
declared in default. The défendant, Hardon, was never made a 
party to that suit by the service of any process or notice upon him. 
In that suit the court proceeded to ascertaîn the amount of the 
debts and assets of the corporation, and entered judgment against 
the résident stockholders over whom it had acquired jurisdiction 
by service of process, and against the corporation for the amount 
of its indebtedness. The plaintiff. Haie, was appoint ed spécial re- 
ceiver by the court to collect thèse judgments, and for the further 
purpose of enforcing the liability of nonresident stockholders "against 
whom no personal judgment herein has been ordered," by institut- 
ing "such actions or proceedings in foreign jurisdictions as may be 
necessary or appropriate to this end." Hence the receiver has 
brought this présent action at law, demanding judgment against the 
défendant in the sum of |17,000. It is admitted that the défendant 
was the owner of 170 shares of stock in the corporation at the time 
it was adjudged insolvent. 

Judge Putnam in the court below held (89 Fed. 289): "First, that 
the proceeding [in Minnesota] in which this plaintiff was appointed 
a so-called receiver is void so far as this défendant is concerned; 
and, second, that the plaintiff is not of the class entitled to maintain 
a suit at law in a jurisdiction foreign to that which vested him with 
his office." With thèse conclusions I agrée. The double or super- 
added liabilitj' of stockholders to creditors for corporate debts is 
always a créature of statute; it does not exist at common law. 
Where a right is created by statute, and a remedy for its enforce- 
ment is provided by statute, the remedy is "exclusive of ail others." 

In the fédéral courts this rule has been authoritatively estab- 
lished by the suprême court in PoUard v. Bailey, 20 Wall. 520, 527; 
Bank v. Francklyn, 120 U. S. 747, 756, 758, 7 Sup. Ct. 757, 762. 
In the latter case the court, speaking through Mr. Justice Gray, said : 

"In the leading case of PoUard v. Bailey, 20 Wall. 520, xmder a statute of 
the State of Alabama incorporating a bank, and providing in one section that 
the stoclîholders should 'be bound respectively for ail the debts of the bank in 
proportion to their stock holden therein,' and in other sections that they might 
be charged by bill in equity, it was held that the remedy prescribed in thèse 
sections was the only one, and a créditer of the bank could not maintain an. 
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actiob at law against the stoekKoMers in the circuit court of the Tlhitéd States; 
iïivi fhe cliieï justice, in delivering judgment, afflrmed tlie following principles, 
whicti liave been constantly adliered to In sul)sequent cases: 'The individual 
liability o£ stoclcliolders in a corporation for tlie payment of its debts is always 
a créature of statute. At common law it doés not exist. Tlie statute wliicli 
créâtes It may also déclare the purposes of its création, and provide for the 
manner of its. enforcement.' 'The, liability and the remedy wei-e created by 
tlie sfime statute. This beiijg so,- the remedy provided is exclusive of ail oth- 
ers. A gênerai liability created by statute, without a remedy, may be en- 
forced by an appropriate common-law action. But, wheré the provision for the 
liability is eoupled with a provision for a spécial remedy, that remedy, and that 
aibne, must be employed.' 20 Wall. 526, 527. * * * In ail the divers! ty of opin- 
ion in the courts of the différent states, upon the question hovi' far a liability, 
imposed upon stociiholders in a coiporation by the law of the state wliicli 
créâtes It, can bé pursued in a court held beyond the.limits of that state, no 
case bas beén found in which such a liability bas been enforced by any court, 
without a complîance with the conditions applicable to it under the législative 
acts and judicial décisions of the state which créâtes the corporation and im- 
poses th© liability. To holcj that il; could be enforced without such compliance 
would be to subject stockliolders residing out of the state to a greater burden 
than domesiiic stockholders." 

The Minnesota constitution (section 3, art. 10) déclares the lia- 
bility, of each stockholder, "to the amount of stock held or owned 
by him,"' and chapter 76 of the Creneral , Statutes of 1894 provides 
the remedy. The provisions of chapter 7Ç are as f oUqws : 

"Sec. 5i)0©; Whenever any créditer of a corporation seeks to charge the di- 
vectorsi. trustées, or otlier superlntendlng offlcers of such corporation, or the 
stockholders theyeof, on account of any liabili|:y created by law, he may file 
his complaint foi' that purpose in any district court which posSesses' jurisdiction 
to enf ordé such liability. 

''Se,6i 5906. The court shall proceed' thereon, as in other casest ând, when nec- 
e8sary,shaU cause an account to be taken of the property and debts due to 
and fr9m,such corporation, and shalj appoint one or more recëivers. 

''Spq, 59f»7. If, on the çbraiug in bf the answer or upon the takihg of any sucli 
accouiit, ft appears that such corporation is Insblvent, and that ît'lias no prop- 
ertj^ or' effects ta satisfy such creditbrs, the court may prooeed, without ap- 
pointing any receiver, to aseertain the respective : Habilitiez of such directora 
and stockholders, and enfoTce the saine, by its judgment, as in pther cases. 
' ''Spe,, 5908. Upon, a final judgment in an,y such action to restrain a corpora- 
tion or 'kgàirist' directors or stockholders, the Coijrt shall cause a jùst and fair 
distribiAlbn' of ^the property of sucli corporation 'and of thË'proceeds thereof to 
be made amon^ Its creditors. s i ; 

"Sec. 5909. In ail <;ases in: which the dir^etof'•s or other offlcers of a corpora- 
tion, or the stockholders thereof, are ttiade p,9.rties to an action in which a , 
judgment is rènderèd, if the property of suCh corporation ig Insufflcierit to dis- 
charge its debts, thé court' shall proceed to coinpel eaCh stockholder to pay in 
the amount due and remaining unpaid on the shares of stock held by him, or 
so much thereof a^s is necessary to satisfy the debts of the çpmpany, 

"Sec. 5910. If, the debts of the company remain unsatisfled, the court shall 
proceed to a.sççrtain the respective liabilities pf the directors or other offlcers 
and pf the stdcklibiders, and to adjudgé'thè a.mount payable by each, and en- 
fbrce the judgtner(t,'as in other cases. 

' "Sec. 5911. iWheBever any action is brought a:gainst any corporation, its di- 
rectors or othef superlntendlng ofHcers, or stockholders, according to the provi- 
sions of this chapter, the court, whenever it appears necessary or proper, may 
order notice to'be published,' in such a manner as it shall direct, requiring ail 
the creditors df çiich corporaition to éxhibit thelr claims and become parties 
to the action, withln a reasbnable timé, hbt less than six' months from the flrst 
publication of such' ordfer,' alnd, in dëfault thereof, to be precluded from ail 
benefit of the judgment which ^hall be rendètéd in such an action, and from 
any distribution whlCh shâll bè made under svicii judgment." 
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The remedy provided by tliis çliapter has frequently coine before 
the state Court for judicial détermination. Tlie leading case on this 
subject is Allen v. Walsh, 25 Minn. 543, decided in 1879. That 
was a suit by a single créditer of an insolvent bank against a single 
stockholder to enforce his statutory liability. In its opinion the 
court, at page 551 and foUowing, said: 

"The objection of a defect of parties, wliich is raised by the demurrer, seems, 
however, to be woU taken. The complainant shows that the Marine Bank 
dérives its corporate existence from the provisions of General Statutes (chapter 
SS); that it was insolvent when this action was commeneed, having tliereto- 
fore made a gênerai assignment for the benelit of creditors; and that there 
were other stoekïiolders beside the défendant, Who were also individually liable, 
under the statute, for the corporate debts and demands in suit. The demurrer, 
therefore, distinctly présents, and for the flrst time in this court, the question 
whether a creditor of an insolvent bank, upon such a state of facts, and against 
an objection of this klud, can enforce his claims against one of tlie stockholders 
vvithout joining the rest, and also ail other parties having any interest in the 
siib.ject of the controversy, in order that their respective interests may be fully 
and finally adjudicated and settled in the action. The right détermination of 
this question dépends upon the nature of the liability, and the policy of the 
law in respect to its enforcement, as indicated by the statutes relating to the 
subject. Thé liability declared on is purely a statutory bne. It arose out of 
no contract between the parties, other than that impUed by the statute, and is 
for no debt: personally , contracted by the défendant, either as principal or 
surety. It exists vvholly by force of the provisions of the statute whieh cre- 
ated it, and which alone détermines its characteristies and incidents. As fur- 
ther indicating the législative intention upon this subject, the General Statutes 
of 18(it), which contain the statutory provisions upon banklng and the indi- 
\idual liability of stockholders, also provide a spécial and adéquate remedy for 
cnforciug the liability, elosing up the affairs of the bank in case of insolvency, 
and for the linal àdjiisiment of the rights of ail the parties having any interest 
in the matter. Gen. St. c. 76. This chapter applies to ail corporations and as- 
sociations having any corporate rights. It provides in terms; 'Whenever any 
creditor of a corporation seeks to charge its stockholders on account of any 
liability ereated by law, lie ma3' file his eomplaint for that purpose in any dis- 
trict court which possesses jurisdiction, to enforce such liability.' Authority is 
given in such action, whenever necessary, to take an account of the property 
and debts due to and f fom the corporation, to appoint one or more receivers 
to coUect and couvert into money the corporate demands and property, and 
make just and fair distribution of the procseds among its creditors, and, in 
case its assets prove insufflcient to satisfy its debts, the respective habilities 
of the stockholders are to be ascertained, and the amount payable from each 
is to be adjudged, and its payment enforced, as in other cases. Frovision is 
also made for giving notice to ail the creditors of the corporation by publica- 
tion, requiring them to exhibit their claims and become parties to the action 
within a reasonable time, not le.ss than six months, or to be precluded from any 
benatits in the distribution which may be made under the judgment in the 
action. Gen. St. c. 76, §§ 17-23. It is reasonalile to suppose that the législa- 
ture intended by thèse sections to provide an efficient and sole remedy for en- 
forcing payment of the debts of an insolvent corporation out of the individual 
liability of its stockholders; for the rule is well settled that, whon a statute 
which créâtes a right also prescribes an adéquate remedy, the latter is to be 
taken as the exclusive one. City of Faribault v. Misener, 20 Minn. 396 (Gil. 
347); Sedg. Const. Law (2d Ed.) 344. The chapter which gives this remedy 
forms a part of the General Statutes, which were adopted in 1806, and which 
contain the enactment that créâtes the statutory liability, and therefore the 
rule referred to is fairly applicable. It is obvious, from an examination of 
tliese sections of chapter 76, that the remedy they provide contemplâtes a single 
action, in which ail persons having or claiming any interest in the subject of 
the action shâll be joined or properly represented, and their respective rights, 
oquities, and liabilities finally settled and determlned. This accords with the 
gênerai policy of the law as it has existed in this state since 1853." 
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In Johnson t. Fischer, 30 Minn. 173, 176, 14 N. W. 799, 800, the 
court, foUowing the construction of chapter 76 laid down in Allen 
V. Walsh, said: 

"This statuts was constraed in Allen v. Walsh, 25 Minn. 543, as prescribing 
an action in the nature of an equitatole suit, in which ail persons interested in 
the subject of the action should be joined or properly represented. It was fur- 
ther held in that case, as one of the grounds of the décision, that the remedy 
so provided by statute was the exclusive remedy for enforcing the statutory 
liability of stockholders." 

In Minneapolis Baseball Co. v. City Bank, 66 Minn. 441, 443, 69 
N. W. 331, 332, the court said: 

"In the case of Allen v, Walsh, 25 Minn. 543, It was held that the stoclî- 
holders' liability was for the equal benefit of ail creditors, and ail had an equal 
rlght to enforce it; and that Gen. St. c. 76, provided an efficient and sole 
remedy for such enforcement. In a single action in which ail persons interested 
should be joined, and thelr respective rights, equities, and liabillties finally 
settled and determined. Thls case was Ipllowed in Johnson v. If ischer, 30 Minn. 
173, 14 N. W. 709, wherein it was held that the liability could only be enf orced 
by or on behalf of ail creditors, and agalnst ail of the stockholders upon whom 
the liability rested." 

The nature of the statutory remedy, as laid down in Allen v. 
Walsh and subséquent cases, and as showing that it involves a full 
and flnal accounting between ail parties in interest, is made clear 
from the case of Harper v. Carroll, 66 Minn. 487, 69 N. W. 610, 
1069, decided in 1896. In that case the questions arising under 
the statutory remedy were exhaustively considered, and the fol- 
lowing, among other, propositions enunciated: 

"In an action under the General Statutes of 1894 (chapter 7G), to enforce the 
double liability of the stockholders of an insolvent corporation, the creditors are 
entitled to a judgment agalnst each stockholder for the full amount of his 
statutory liability, even though the aggregate amount of this judgment exceeds 
the aggregate amount of ail the corporate indebtedness and costs and ex- 
penses of the action to be satisfled by such judgment." 

"Where the aggregate amount of the judgment so exceeds the aggregate 
amount to be satisfled by the same, exécution should not be issued agaiust some 
or ail of the stockholders for the full amount of the judgment against each, 
but the judgment should, by its terms, provide for issuing successive exécutions 
on the ordër of the court, at first for each stockholder's pro rata share of such 
indebtedness and expenses, and then for subséquent successive exécutions for 
such additional- pro rata amounts or assessments as may be f ound necessary 
by reason of the failure to collect from stockholders found to be insolvent in 
attempting to satisfy the prior exécution; and, when such indebtedness and 
expenses are paid in full, the balance of the judgment against tbose stockhold- 
ers paying their full share of the same shall be satisfied. Execution should be 
issued on the judgment accordingly." 

"When a stockholder is also a créditer, It is proper to order judgment agalnst 
him for the full amount of his statutory liability, the same as against other 
stockholders, to déclare the judgment against him a lien on the amount due 
him, and to order him to pay ail assessments on such judgment untll the 
court is fully satisfled that the dividend coming to him will fully pay the bal- 
ance due from him on any further assessments on the judgment against him, 
when the collection of such further assessments may be stayed, and on distri- 
bution the dividend due him may be set ofC against such assessments." 
. "When, four dàys before the trial, the plaintifC discovered that nonresident 
stockholders, pver whose persons the court dld not and could not acquire juris- 
dlction, had property within this state, and on the trial the défendant stock- 
holders objected to entry of judgment until the court should acquire jurîsdiction 
oyèr this property by attachment, held, at that late day, thèse défendants were 
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not entitled to delay the triai or other proceedlngs In order to make this prop- 
erty contrlbute to the payment of the corporate debts; but the court might, In 
its discrétion, compel the plalntiff or other creditors to attaeh and proceed to 
condemn the property, and, If condemned toc late to eontribute directly, it or 
its proceeds might, after the creditors were pald in f uU, be applied to reimburse 
those stockholders who had paid more than their share." 

"The stockholders' liability is several, not joint; and a judgment agalnst 
only a part of the stockholders, within the jurisdiction, does not hâve the 
efifect of releasing the others. While such liability is several, it produces only 
a limited fund, which belongs to ail the creditors as tenants in common, and 
must be enforced in equlty." 

"It is proper to provide in the judgment that, after the receiver has col- 
lected in full or has exhausted ail the collectible liability, a judgment of con- 
tribution may be entered in favor of those vcho hâve pald more than their 
share, and against those who hâve paid less." 

In contemplating the scope and character of the remedy for the 
enforcement of the superadded liability of stockholders provided in 
chapter 76, as construed by the highest court of the state in Allen 
y. Walsh and Harper v. Carroll, how is it possible to adjudicate 
upon the rights, equities, and liability of an absent stockholder, who 
was never made a party to the original proceeding, in an action at 
law in a foreign jurisdiction? 

Such was the remedy, and the exclusive remedy, for the enforce- 
ment of the stockholders' double liability, under the Minnesota stat- 
ate, as interpreted by the highest court of the state, down to 1896. 
This is three years subséquent to the time the corporation in which 
the défendant was a stockholder was adjudged insolvent, and the 
suit of Rogers against the stockholders was begun in the state 
court. Down to this time the state court had uniformly held that 
the right of creditors to enforce the liability of stockholders for 
corporate debts is created by statute; that the statute provides the 
exclusive remedy, which is a single action in the nature of an équi- 
table proceeding on behalf of ail the creditors, and against ail the 
stockholders, wherein the rights of ail parties having any interest 
may be ânally adjusted; that, if there were nonresident stockhold- 
ers over whom the court could acquire no jurisdiction, it would pro- 
ceed with the accounting against the part of the stockholders within 
its jurisdiction. The court had never held that the proceeding under 
chapter 76 was binding upon nonresident stockholders, over whom 
it acquired no jurisdiction, for any purpose whatever. 

In ail the numerous cases which hâve arisen under chapter 76 
concerning the enforcement of stockholders' liability, it does not 
appear, until the case of Rogers against the stockholders of the 
Northwestern Guaranty Loan Company, that the state court ever 
authorized the receiver to bring suit in a foreign jurisdiction against 
a nonresident stockholder, or that an action at law like the présent 
suit was ever before instituted. 

The authority upon which this suit is based, and which has been 
mainly followed in the reasoning and conclusion of the majority 
of the court, is the language used in the opinion of the suprême 
court of Minnesota in the récent case of Hanson v. Davison, 76 N. 
W. 254, decided July 26, 1898, by a divided court. It is necessary to 
analyze that case with some care. The suit of Hanson v. Davison 
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grew ont ofîjthe parent suit of Harper'Vi Garroll, ^upra; lit the lat- 
ter case, it, was^foùnd that a flonresMènt stockholder, Davison, had 
property yîfein the JiiriSdictioii pf'tlxè coutt, and the cojirt there- 
upon authorized the plaintifî, Hansqia, who was an intervening créd- 
iter in the Carroll suit, to bring a separa,te action against Davison 
to reach the property. /Dhe district court directed judgment for de- 
fendant; ahd thîs judgment was afflWiiëd Jby the suprême court upon 
the groufld that, .wherie ''the property. oï such [nonresident] stock- 
liolder is f ound withln the jurisdiction of the court, either before 
or after judgment in the original action, a separate suit against him 
to reach the property is nëither ûecessary hor proper, for it can be 
attached or seqùestered in the original action. Such is this case." 
The question before the court for détermination in Hanson v. Da- 
vison was whether a separate action would lie against a nonresident 
stockholder for the purpose of reaching his property within the 
State, and the court held that it: would not, becanse it could be at- 
tached and seqùestered in the original suit. The original suit in 
that case was Harper v. Carroll, where, as we hâve seen, the court 
fuUy considered the principles gpverning a final settlement of ail 
the rights and equities arising between the creditors and stockhold- 
ers. in the opinion, howe^fôr, in Hanson t. Davison, the majority 
of the court gave a construction, rèspecting the remedy in case of 
a nonresident stockholder wnder the Minnesota statute, which was 
certainly new, and, it would seem, in confliet with former décisions 
of the courti That portion of the opinion may be summarized as 
foUows: The remedy for eoforcing the liability çiust, in the flrst 
instance, from tbP nature of the liability, be an équitable action. 
Chapter 76 indicates and régulâtes, to some extent, the remedy, 
leaving to the court the duty of making the remedy effectuai by an 
application of the principles of équitable procédure. This statute 
prescribes the exclusive remedy only to the extent that an équi- 
table action of the character therein indicated must be flrst insti- 
tuted for the enforcement of the liability of stockholders. Such an 
action, though provided by statute, is essentially an équitable pro- 
ceeding, and the rules of equity are to be followed, unless incon- 
sistent with the statute. If chapter 76 were repealed, equity would 
find an adéquate remedy for the enforcement of the liability. There 
is nothing in the statute which justifies the conclusion that, if a . 
stockholder's liability is not enforced ,in the original action because 
he is a nonresident, an ancillary action may not be brought against 
him alone after the amount for which stockholders are individually 
liabie bas been determined in the original action. Equitable con- 
sidérations and the statute require that an action of the character 
prescribed by chapter 76 be brought by and on behalf of ail the 
creditors, and against the corporation and ail of the stockholders 
of whom the court has jurisdiction, to détermine the amount re- 
maining due tosuch creditors, respectively, after : the assets of the 
corporation hâve, been exhausted ; , thereby proyiding a basis for de- 
termining the extent of the ; liability of the respective stockholders. 
The judgment in such ipriginal action, determining the amount of 
the corporate debts remaining unpaid, is binding on ail of the stock- 
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holders, whether parties to the action or not, unless impeached for 
fraud. A judgment against the corporation is, in effect, a judgment 
against the stockholders in their corporate capacity. They are rep- 
resented by the corporation in the action. In principle, there can be 
no différence in thls respect between an action to enforce an un- 
paid ^.ubscription and one to enforce a stociiholder's liability. The 
action required to be brought by chapter 76 is the original action 
for the séquestration and distribution of the fund to be derived from 
the stockholders' liability, and the decree entered therein is a flnal 
and conclusive détermination of the amount (unless impeached for 
fraud) for which the stockholders are liable. As the amount and par 
value of the stock issued and outstanding is a matter of record, and 
readily proven in any action, there is nothing to prevent the prose- 
cution, after such decree is entered, of an ancillary action in another 
jurisdiction by the receiver appointed to coUect and distribute its 
ifunds arising from the stockholders' liability in the original action, 
or by any other party or person who may be appointed by the 
court for that purpose, against any stockholder who was not made 
a party to the original action, to collect from him the amount of 
his liability on account of the debts of the corporation, for the 
benefit of ail the creditors. The only objection, in justice, such 
stockholder could make to such a procédure, would be that his right 
of contribution could not be worked out in such ancillary action. 
If he were called on to pay only his pro rata share of the deflciency, 
treating ail the stockholders as solvent, the objection would wholly 
fail; but it would seem that his right to contribution, in case he 
was required to pay more than his share as between himself and 
the other stockholders, is subordinate to the equities of the cred- 
itors, as he can secure such contribution by appearing in the orig- 
inal action. Judge Oanty (who wrote the opinion in Harper v. 
Carrôll) âled a dissenting opinion, in which he said: 

"A judgment taken against the corporation while it was a going concern is 
conclusive' against tlie stoelsholders. HoUaiid v. Development Ce, 6S Minn. 
324, 68 N. W. 50. But a judgment in an action commeneed after tlie assets 
of thç corporation liave been sequestered In insplvenoy proceedings is of no 
efCect, as against tlie stockholders. Danforth v. Chemical Co. (Minn.) 71 N. 
W. 274; Schrader v. Bank, 133 U. S. 67, 77, 10 Sup. Ot. 238. * * * When 
the corporation is a going concern, it i-epresents ail of Its stockholders in de- 
fending actions brought against Jt, and that i^ the reason why the stockhold- 
ers are bound by a judgment tg^ken against it at such a time. But, after the 
corporation goes into liquidation, it ceases to represent , its stockholders,— at 
least, as to their superadd'ed liability. The majority admit this by admitting 
that ail of the stockholders within the jurisdiction are necessary parties to an 
action to enforce that liability. It is the flrst time I hâve ever heard the 
doctrine laid down by a court that you may neglect to bring in a necessary 
party to the action, and yet bind him as conclusively by the resuit as if he had 
beeti brought in. It seems to me that this is a most extraordinary doctrine. 
Neither can 1 concur in that part of the opinion which holds that there Is no 
différence between a suit against a stockholder for an unpaid subscription and 
a suit aggjnst him on his superadded liability, so far as the conclusiveness of 
the judgment obtained against the corporation is concerned. * * * The 
case of Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, çited by the majority, 
is merely a case of an assessment on unpaid subscriptiohs; and the proceed- 
ing is upheld on the ground that the debts due the corporation on thèse sub- 
sçriptions were corporate assets, and the court had ail the power oî the corpo- 
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ratlpif itself to make an ex parte assessment on such subscriptions. Such, also, 
are tUe cases ot Marson v. Deither, 49 Mlnn. 423, 52 N. W. 38, and In re Minne- 
haha Drlring Park Ass'n, 53 Minn. 425, 55 N. W. 598; and thèse assessments 
were made in proceedlngs in which the stockbolders' superadded liability could 
not be enforced at ail. From thèse suggestions It will be readily seen that it 
dôes not foilow at ail that, because the judgment against the corporation is 
eoncluBive in an action to coUect an unpald subscription, It is concluslve in an 
action on the stockholders' superadded liability. Neither can I concur in that 
part of the opinion whlch assumes to hold that an ancillary action may be 
maintained in another jurisdiction by the receiver appointed in the original 
action in this state. This court has several times held that a receiver appointed 
under chapter 76 has no authorlty tO enforce the stockholders' superadded lia- 
bility. See MlnneapoUs Baseball Co. v. City Bank, 66 Mlnn. 441, 69 N. W. 
331; Palmer v. Bank, 65 Minn. 90, 67 N. W. 393. I am unable to see how 
this court can lay down a rule or edict to govern proceedings in courts of other 
States eontrary to the raie it lays down to govern proceedings in the courts 
of this state," 

The opinion of the majority of the court in Hanson v. Davison 
concerning the remedy under the Minnesota law for the enforcement 
ol the double liability of stockholders involves the following propo- 
sitions: First. In such a proceeding, ail résident stockholders are 
necessary parties, and nonresident stockholders are not necessary 
parties, so far as the détermination of the liability of ail the stock- 
holderp is concerned. Second. The judgment in such original action 
against the corporation, determining the amount of corporate debts 
unpaid, is binding on ail stockholders, whether parties to the action or 
not, unless impeached for fraud. Third. As the amount of stock out- 
standing is a matter of record, there is nothing to prevent the 
prosecution, after the decree in the original action, of an ancillary 
suit in another jurisdiction against any stockholder who was not 
made a party in such action, to coUect the amount of his liability 
already determined in a proceeding in which he was not made a 
party. Fourth. Such an ancillary action may be brought against any 
stockholder who was not made a party by the receiver appointed 
in the original action to collect and distribute the fund arising 
from the stockholders' liability, or by any other person or party ap- 
pointed by the court. Fifth. The right of contribution which a 
stockholder not made a party might hâve is subordinated to the 
rights of creditors, and can be secured by his appearance in the orig- 
inal action. Briefiy stated, thé conclusion of the court was that 
the remedy provided by chapter 76, supplemented by the application 
of équitable principles, contemplated two actions: A parent suit, 
in wMch the corporation and ail résident stockholders are necessary 
parties, and an ancillary suit brought by a receiver or any other 
person appointed by the court to collect the stockholders' liability, 
in a foreign . jurisdiction against any nonresident stockholder; 
that in sUch ancillary suit it is only necessary to prove that the 
défendant was a stockholder and the number of shares he owned, 
which are matters of record. The fundamental objection to this 
doctrine is that it discriminâtes in favor of résident stockholders 
and against nonresident stockholders to such a degree that no rule 
of comity should permit of its récognition. It makes a résident 
stockholder a necessary party to the action, and entitles him to be 
heard on the question which détermines his liability, namely, the 
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iisceitainment of the debts and assets of the corporation. It holds 
tlie uonresident stockholder is not a necessary party, and that the 
ascertainment of the amount of his liability in such a suit is bind- 
ing upon him in his absence. It givesi to the résident stoclcholder, 
who must be made a party, the right of contribution from other 
stockholders. It dénies any such right to the nonresident stock- 
holder, unless he chooses to appear in the original action. It holds 
that the résident stockholder, under the Minnesota law, contracted 
as to one kind of remedy, and the nonresident stockholder as to an- 
other kind of remedy. Its effect is "to subject stockholders residing 
out of the state to a greater burden than domestic stockholders," 
as stated by the suprême court in Bank v. Francklyn, supra. In 
substance and efEect, though not in form, it renders judgment against 
a nonresident stockholder for his personal liability in his absence 
and without a hearing. Supposing there had been no résident stock- 
holders, or a single résident stockholder, and the corporation and 
its receiver had made default (as in the Kogers suit) in an action 
brought by creditors to enforce the superadded liability of stock- 
holders under the remedy provided by chapter 76, as expounded in 
Allen V. Walsh and Harper v. Carroll; could it be said that a judgr 
ment against the corporation in such a case would détermine the 
superadded liability of every stockholder under the Minnesota law, 
unless impeached for fraud? To a doctrine which leads to such re- 
sults, upon whatever theory of corporate rights and obligations it 
may he worked out, I cannot assent. If the Minnesota statute, in 
providing a remedy for the enforcement of the double liability of 
stockholders, had declared that a suit might flrst be brought in be- 
half of ail the creditors against the corporation or its receiver for 
the purpose of ascertaining the amount of corporate debts and as- 
sets, and flxing the superadded liability of the stockholders, and 
that, having made such ascertainment, an ancillary suit might be 
brought by a receiver appointed by the court to collect and distrlbute 
the fund, against any stockholder in any jurisdiction, the case would 
be différent. If such were the statute, it could, at least, be said 
that ail stockholders were placed upon the same plane of equality. 
But, as we hâve seen, such is not the Minnesota statute, whether 
we look at its express language or the uniform interprétation of it 
by the highest court of the state for many years, although, to main- 
tain the présent suit, it would seem that some construction of this 
character must be adopted. And in this connection it must be borne 
in mind that this case is to be determined by the remedy provided 
by the Minnesota statute, and without référence to the spécial stat- 
utes of any other state. The theory upon which it is maintained 
that the Minnesota proceeding is binding on this défendant with 
respect to the détermination of his liability as stockholder is that 
the judgment against the corporation in that action, and after it 
had been adjudged insolvent in a préviens proceeding, concludes ail 
the stockholders, whether or not they were made parties. This doc- 
trine was never promulgated by the Minnesota state court, except 
in the case of Hanson v. Davison, and, so far as shown, no case 
has been found in which such a doctrine has been even partially rec- 
95 F.— 50 
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ogflizéd. unléss based upon sotnè spécial state statute. The an- 
swer totiis contention Is tliàt the Kogers suit in Minnesota waa 
prîiiiàrîly ail 'action brought by créditons against stockbolders to en- 
fonce their superadded statutory liability. It was not a suit insti- 
tutëi to obtaiû à judgment against the corporation. The statute 
provides other forms of remedy foi' tlia;t purpose. Fundamentally 
and essentially it was à suit to enïorce the Personal liability of 
stockholders under the statute. It was instituted for that purpose 
and no other. It was not a corporate matter. It did not involve 
a corporate duty. The assets do not belong to the corporation. 
Thé receiver of the corporation cannot bring such a suit. The cor- 
poration is made a party ■ because, as incident to this 'remedy, there 
may be a séquestration of the corporate assets. In re People's Live- 
Stock Ins. Co., 56 Minn. 180, 57 N. W. 468; Minheapolis Baseball 
Co. V. City Bank, 66 Minn. 441, 69 N. W. 331; Oison v. Coôk, 57 
Minn. 552, 59 N. W. 635. 

în the case of In re People's Liyé-Stock Ins. Co., the court (page 
185, 56 Minn., and page 4T0, 57 N. W.) observed: "The constitu- 
tidnal or statutory liability iS directly to the creditoris. The corpo- 
ration cannot enforce it. It is no part of its assets." 

In OlSon V. Cook, in speakîng of this remedy, the court (page 
559, 57 Minn., and page 637, 59 N. W.) said it iS "primarily to en- 
force that [the stockholders'] liability, but as incident to which there 
may be a séquestration of the corporate assets." 

In support Of the position that the Minnesota judgment is binding 
upon nonresident stockholders who x^^ere not made parties to the 
action, it is contéhded that the présent case is analogous to actions 
for unpaid subscriptions to stock, like Hawkins t. Œenn, 131 U. 
S. 319, 9 Sup. a. 739; Glenn v. Uggett, 135 U. S. 533, 10 Sup. Ct. 
867; Glenn v. Marbury, 145 D. SJ 499, 12 Sup. Ot. 914; and Tele- 
graph Co. v. Purdy, 162 U. S. 329, 16 Sup. «.• 810. In the Glenn 
Cases it appeared that by the statute of Virginia the balance of 
uhpaid subscriptions to the stock of a Virginia corporation was 
payable as called for by the président and directors^ and it was 
held that, as the corporation was a party to a suit iii a court of Vir- 
ginia making a call, it sufflciently represented the stockholders; and 
that as the suit in the court of Virginia was properly brought^ and 
the court had jurisdiction as to thëfeubject-mattei? and parties, its 
adjudication cannot be reviewed o* iinpeached in a collatéral suit 
on the Call against a stOckholder, brought in another jurisdiction, 
except for actua:l fraud. In Hawkins v. Glenn, Mr. Chief Justice 
Fuller, speaking for thfe court (page 829, 131 U. S., and paigè 742, 9 
Sup. et), said: 

"Under the charter of this Company a call [for balance, of nnpaid subscrip- 
tions on stock] boula only be made by the président and dlrectors, and was a 
corjwratè quéstioti merely, add in thé situation of the compàliy's affaira It wa» 
a duty to make it, failing the discharge of whleh, by the présidât and dlrect- 
ors, credltors could set the powers of a court of equity in motion to accompUsh 
It." ' V . 

Tn such casés the court laid down the rule "that the stockholder 
is bound by a decreè of s court of equity against the corporation in 
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enforcement of a corporate duty, although not a party as ah indi- 
vidualj but only through représentation by the company." 

The Grlenn Cases decided tbat a decreè or "order of assessment" 
against a corporation, in a suit where tke stockholders were not 
made parties, was binding in a collatéral sait against a stockbolder 
for the enforcement of such order, on thé ground that it was a cor^ 
porate matter merely and the carrying ont of a corporate duty. In 
thèse cases, the assets belonged to the corporation, and the collatéral 
Buits were brought by the receiver or assignée of the corporation. 
Thèse cases differ from a suit brought by creditors to enforce the 
superadded liability of stockholders under the Minnesota statute, 
because such suit is not a corporate matter; it is not the duty of 
the corporation to enforce it; the assets do not belong to the cor- 
poration; and neither the corporation nor its receiver could insti- 
tute such an action. But, even in the case of stock assessments, it 
is well to notice how far a decree or "order of assessment" against 
the corporation, in a prior suit in which the stockholders were not 
made parties, opérâtes as a judgment against a stockholder in a 
subséquent collatéral suit brought by the receiver against a stock- 
holder to epforce the call. 

The suprême court, by Mr. Justice Gray, in the latest case of 
Telegraph Co. v. Purdy, 162 U. S. 329, 336, 337, 16 Sup. Ct. 810, 813, 
said: 

"The order of assessment, whether made by the directors as provided In 
the contract of subscription, or by the court as the successor In this respect of 
the directors, was doubtlesa, unless directiy attacked and set aside by appro- 
priate judicial proceedings, conclusive évidence of the necessity for maliing 
SHCh an assessment, and to that extent bound every stockholder, without Per- 
sonal notice to him. Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ot. 739; Glenn 
V. Llggett, 135 D. S. 533, 10 Sup. Ct. 867; Glenn v. Marbury, 145 U. S. 499, 
12 Sup. Ct. 914. But the order was not, and did not purport to be, a judgment 
against any one. It did not undertake to détermine the question whether any 
particular stockholder was or was not liable In any amount. It did not merge 
the cause of action of the company against any stockholder on his contract of 
subscription, nor deprive him of the rigbt, when sued for an assessment, to rely 
on any défense which he might bave to an action upon that contract." 

Further, it is a gênerai rule that, after the assets of a corporation 
hâve been sequestered in insolvency proceedings (as in the Kogers 
Buit), a judgment against a corporation is not binding on the stock- 
holders. Schrader v, Bank, 133 U. S. 67, 77, 10 Sup. Ct. 238; Dan- 
forth V. Chemical Go. (Minn.) 71 N. W. 274. 

In Schrader v. Bank, the corporation was liable as guarantor on 
certain notes before it went into liquidation, and afterwards judg- 
ment was obtained against it. The suprême court held that the 
judgment was not binding on the stockholders. The court said: 

"But as the suit in which that judgment was recovered was not commenced 
until the 20th of October, 1876, more than three years after the Manufacturera' 
Bank went into liquidation, the judgment against the corporation was not 
binding on the stockholders, In the sensé that It could not be re-examlned." 

In Danforth v. Chemical Co., the suprême court of Minnesota held 
that a judgment against a corporation on default for want of answer, 
in an action on a contract, which was brought after the corporate 
property and assets had been sequestered, and a receiver appointed, 
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under the provisions of Gen. St. 1894, c. 76, for the beneflt of ail 
its créditer s, is not entitled to be exhibited and allowed as a claim 
against the estate without further proof of the existence and bona 
flde character of the claim on which such judgment was predicated. 

To summarize : The proceedlngs in the Minnesota state court are, 
in my opinion, in no way binding on this défendant for the f ollow- 
ing reasons: (1) The double liability of the stockholder is wholly 
statutory. (2) The remedy proTided by statute is exclusive. (3) The 
Minnesota statute contemplâtes a single action of an équitable na- 
ture, in which ail the creditors and ail the stockholders are parties, 
and the rîghts, equities, and llabilities of ail parties in interest are 
finally determined. (4) To hold that the résident stockholders are 
necessary parties to such action, and the nonresident stockholders 
are not necessary parties, works an unjust discrimination against 
the latter, in that it fixes their; liability in their absence, and with- 
out notice, and excludes the right of contribution from other stock- 
holders. (5) Such a construction of the Minnesota statute amounts, 
in substance and effect, to j-endering judgment against a non-resi- 
dent stockholder in an action where he was not made a party. (6) 
Such a construction of the statute prescribes one form of remedy 
for résident stockholders, and another form of remedy for nonresi- 
dent stockholders. For a résident stockholder it prescribes an équi- 
table proceeding, in which the rights, equities, and liabilities of ail 
■parties in interest may be finally adjudicated; for a nonresident 
stockholder it prescribes an action at law in a foreign jurisdiction, 
in which, his superadded liability as stockholder having already 
been determined in a prior action in his absence, his only défense is 
to show that he was not a stockholder. (7) A suit brought by cred- 
itors to enforce the double liability of stockholders undér the Minne- 
sota statute is not analogous to a suit for the assessment of unpaid 
stock subscriptions, because the latter is a corporate matter merely, 
involving a corporate duty, where the assets belong to the corpora- 
tion, and where the liability may be enforced by the corporation or 
its f eceiver ; whereas, the former is not a corporate matter, involves 
no corporate duty, the assets are not corporate assets, but a trust 
fund for the payment of creditors after the corporate assets hâve 
been exhausted, and the liability cannot be enforced by the corpo- 
ration or its receiver. A suit for assessment of unpaid stock sub- 
scriptions is primarily and fundamentally a corporate question, while 
a suit for the superadded liability of stockholders is primarily and 
fundamentally a question between creditors and stockholders; and 
while, in the former proceeding, it may properly be said that the 
corporation represents the stockholders, where a judgment for a call 
is obtained, in the latter proceeding it cannot be so held, without a 
violation of the essential and inhérent nature of the action. (8) A 
judgment against a corporation, after insolvency proceedings and 
the appointment of a receiver, is not binding on the stockholder, 
and can be inquired into in a proceeding to enforcè his superadded 
liability. 

The second question is whether the plaintiff is entitled to main- 
tain this action in a foreign jurisdiction. The plaintiff was appointed 
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receiver by fhe Minnesota court in the Eogers suit for coUecting 
and enforcing the judgments in that suit, in behalf of the creditors, 
against the Minnesota stockholders, and for the purpose of collecting 
by such proceedings as might be proper, the liability of nonresident 
stockholders over whom the court had not acquired jurisdiction for 
the purpose of entering personal judgment. The authority to ap- 
point receivers is derived from section 5900 of chapter 76 of the 
Minnesota Statutes: 

"The court shall proceed thereon, a.s in other cases, and when necessary, 
sliall cause an account to be taken of the property and debts due to and from 
such corporation, and shall appoint one or more receivers." 

Then foUows section 5907: 

"If, on the comjng in of the answer or upon the taking of any such account, 
it appears that such corporation is Insolvent, and that it has no property or 
effects to satisfy such creditors, the court may proceed, without appointing 
any receiver, to ascertain the respective liabilities of such directors and stock- 
holders, and enforce the same by its judgment as in other cases." 

The receiver contemplated by section 5906 is a receiver of an in- 
solvent corporation appointed to collect and distribute the "cor- 
porate" assets. This is apparent from the following section, vs'hich 
provides that, where there is no corporate property or effects, the 
court may proceed without appointing any receiver. This is also 
the construction of the statute by the court in Allen v. Walsh, su- 
pra, where it is said: 

"Authority is given in such actions, whenever necessary, to take an account 
of the property and debts due to and from the corporation, to appoint one or 
more receivers to coltect and couvert into money the corporate demanda and 
property, and make just and fair distribution of the proeeeds among its cred- 
itors, and, in case its assets prove insufficient to satisfy its debts, the respec- 
tive liabilities of the stockholders are to be ascertained, and the amount pay- 
able from each is to be adjudged, and its payment enforced as In other cases." 

While the court had undoubted authority to appoint the plaintifiE 
receiver for the purpose of enforcing judgment against résident 
stockholders or for any other matter incident to that litigation, it 
was under no obligation so to do, since he was not the receiver of 
corporate assets mentioned in section 5905. He was appointed a 
so-called "receiver" merely in aid of the court, and to help work ont 
the litigation. He was not the successor of the corporation, as in 
Eelfe V. Kundle, 103 U. S. 222. He was not an assignée or trustée 
of the property and effects of the corporation, as in Hawkins v. 
Glenn, supra. He was a mère offlcer of the courts, or a commis- 
sioner, as in Hazard v. Durant, 19 Fed. 471, appointed as an aid to 
the court. 

It was said in the opinion in Hanson v. Davison, supra, that an 
ancillary suit like the présent one may be brought by the receiver 
appointed to collect and distribute the fund arising from the stock- 
holders' liability, or "by any other parties or persons appointed by 
the court." And, as a matter of fact, the person directed by the 
court to bring the ancillary suit in that case against a nonresident 
stockholder, for the séquestration of his property within the juris- 
diction of the court, was not the so-called "receiver" of the fund 
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derlved from the stockholders îti the original action ofHarper v. 
earrdli)' supra, but bne of the totervening creditors in that snit. 
ThifS shows that the court may^ appoint any person'to bring a suit 
like the présent 6ne, and that the présent plaintifl derived no title 
to this fund under the statute, orby assignment or conveyance; that 
he is acting merely as an oflficer or servant of the court; and that 
his dnly title is derived from his' appointment by the court. 

In Eelfe v. Eundle, supra, the plaintifE was the person designated 
by law to take, hold, and dispose of the property of the corporation. 
Mr. Chief Justice Waite, in the opinion of the court, said: 

"Section 6043 of the Revised Statutes of Missouri is as follows: 'IJpon the 
rendition of a final judgment dissolvlng a company, or declaring it Insolvent, 
ail the assets of such company shall vest in fee-simple and absolutely in the 
superintendent of the Insurance department of this state, and his successor 
or successors in office, who shall hold and dispose of the same for the use and 
benefit of the creditors and policy-holders of such company, and such other 
pèrsôns as mày be interested in said: assets.' Eelfe is not a» oflicer of the 
Missouri state court, but the person designated by law to tàke the property of 
any dissolvfid life insursince corporation of that state, and hold and dispose 
of it iû trust for the use and beneïit of creditors and other parties Interested. 
The law whîch clothed him with this trust was, in légal efCect, part of the 
charter of the corporation.! He was the statutory successor of the corporation 
for the purpose of winding up Its affairg. As such, he représenta the corpo- 
ration at ail times and places in aU matters copuected vvith his trust. He is 
the trustée/of an express trust, wlth ail the rigiits which properly belolig to 
suCh a position." 

In ïïawkins v. Glenn^ supra, the défendant, Glenn, was the trus- 
tée or assignée of the corporation. The corporation, by its deed, 
flrst assigned and transferred to three trustées, for the benefit of 
its creditors, ail its property and efifects, in trust for the payment 
of the debts of the contpany. The creditors brought suit against the 
trustées and oflacers of the coinpany. In that suit it was decreed 
that Glenn be appointed trustée to exécute the trusts of the deed 
of trust in place of the original trustées créât ed by the deed, and 
it was further ordered that an assessment of 30 per cent, be made 
upon the stockholders for unpaid subscriptions to stock. Glenn 
subsequently broUght suit in another jurisdiction against a stock- 
holder, thé plaintilï in error, Hawkins. It will be observed that 
Glenn in that case derived title to the property and rights of the 
corporation through a deed of assignment. In Hawkins v. Glenn 
the question was not raised as to the right of Glenn to sue in his 
own name as trustée; but in the subséquent case of Glenn v. Mar- 
bury, 145: U. g. 499^ 12 gup. Ct. 914, the court declared that suit 
would' not lie in his own name as trustée by virtue of the authority 
conferred upon him by the Virginia court, and that a suit insti- 
tuted in the; ©istrict of Columbia, where the common law prevails, 
must be brought in the name of the corporation. In the later case 
of Telegraph Co. v. Purdy, supra, the suit was brought in the name 
of thé corporation by its receiver. Butj aside frorù this question 
of procédure, it can hardly be contended that this plaintifE belongs 
to the class of receiver» found in Eelfe v. Eundle and Hawkins v. 
Glenn. As pointed ont by the court below, the plaintiff is a mère 
officer of the court, dèriving his powers solely from the couït, ând 
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with no title to the fund except such as is conferred tipon him by 
tlie court. It seems to me established by the suprême court in 
Booth V. Clark, 17 How. 322, and in this circuit by Hazard v. Du- 
rant, 19 Ped. 471, that a receiver of this class cannot, in his own 
name, maintain a suit in another jurisdiction. In Booth v. Clark a 
judgment creditor flled a creditors' bill against the debtor in the 
state of New York, and a receiver was appointed. There came into 
the receiver's hands a claim against Mexico, which was subsequently 
paid, and the fund was in the hands of the secretary of the treasury. 
The receiver obtained authority from the New York court to pro- 
coed and eollect the fund. Thereupon he filed a bill in the circuit 
court for the District of Columbia. The debtor, Clark, answered 
the bill. It was held that a receiver is an olBcer of the court which 
aijpointed him, and that he cannot sue in a foreign jurisdiction for 
the property of the debtor. The court (pages 330-335) said: 

"ïhe leading point in the case is the effect of the proceedings under the last 
)the creditors' bill] to give a rlght to the receiver, in virtue of a lien which he 
daims upon the property of the debtor. to sue for and to reeover any part of 
it, légal or équitable, without the Jurisdiction of the state of New Yorli. 

* * * It is true tJiat the receiver in this ca.se is appointed under a statute 
of the state of New York, but that only makes him an offlcer of the court for 
tliat state. He is a représentative of the court, and may, by its direction, take 
into Iris possession every kind of property which may be taken in exécution, 
and also that which is équitable, if of a nature to be reduced Info possession. 

* * * He is an offlcer of the court; his appointment is provisioual. * * * 
It is the court itself which lias the care of the property in dispute. The re- 
ceiver is but the créature of the court. He has no powers, except such as are 
conferred upon him by the order of his appointment, and the course and prac- 
ti(^e of the c-ourt. * * * Indeed, whatever may be the receiver's rights, 
under a creditors' bill, to the possession of the property of the debtor in the 
Mtate of New York, or the permissions which may be given him to sue for such 
property, we understand the décisions of that state as conflning his action to 
tlie state of New York. * * * o^r industry has been tasked UTisuccessfully 
to tind a case in which a receiver has been pennitted to sue in a foreign juris- 
diction for the property of the debtor. So far as we can flnd, it lias not been al- 
lowed in an English tribunal. Orders hâve been given in the English chancery 
for reoeiVers to pi-oceed to exécute their function in another jurisdiction, but we 
are not aware of its ever having been permitted by the tribunnl of the last. 
We think that a. receiver has never been recognized by a foreign tribunal as 
an actor in a suit." 

This, the court goes on to say, does not apply to assignées in 
bankruptcy, with powers, privilèges, and duties prescribed by the 
statute for the collection of the bankrupt's estate for equal distribu- 
tion among ail of his creditors. Speaking of a receiver appointed 
under the insolvent laws of a state, the court observed at page 338: 

"He has no extraterritorial power of otflcial action; none which the court 
appointing him can oonfer, with authority to enable him to go into a foreign 
jurisdiction to take possession of the debtor's property; none which can give 
him, upon the principle of comity, a privilège to sue in a foreign court or an- 
other jurisdiction, as the judgment debtor himself might hâve doue, where 
his debtor may be àmenable to the tribunal which the creditor may seek." 

Hazard v. Durant, 19 Ped. 471, was a suit in the circuit court 
for the district of Massachusetts. It was beard before Judge Low- 
ell and Judge Nelson. In that case suit was brought for certain divi- 
dends in the hands of the défendant, by the complainant as commis- 
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gioner '''bfflcially authorized by the Ehode Island court to collect aiid 
receive them." In its opinion (page 477) the court said: 

"ïhe plalntlff bas no Interest In thém [the divldends] derived by assîgnment 
from the shareholders, and no trànsfer of the shares has, ever been made to 
him by Durant. His claim rests solely upon his appolntment as commissioner. 
Although called a 'commissioner' in the decree, it Is évident that his powers and 
duties are solely those of a recelver. * * * It was decided in the case ot 
Booth V. Clàrk, 17 How. 322, a décision blndlng in this court, that a receiver 
appointed by a court of chancery, betng a mère offlcer and servant of the 
court appointing him, and having no tltle to the f und by assignment or con- 
veyance, or other lien or Interest than that derived from his appointment, 
cannot, in his own name, maintain a suit in another jurisdiction to recover the 
fund, even when expressly authorized by the decree appointing him to bring 
suîts in his own name. This, of itself, is a fatal ob.iectlon to the suit." 

The rule leiid down in BootTi v. Clark has never heen overruled 
by the suprême court. WhateYer modifications of the rule hâve 
been recognized hâve been based upon the spécial statutes of the 
state. Parson v. Insurance Ce, 31 Fed. 305. There is no provision 
in the Minnesota statute from which it can be inferred that a re- 
ceiver, like the plaintiiï, appointed by the court to collect the stock- 
holders' liability, is authorized to bring an ancillary suit in a foreign 
jurisdiction against a nonresident stockholder. For 30 years or 
more since the statute has been in force it does not appear that the 
court ever authorized such an action until the Eogers Case, and it 
seems that this is the flrst suit of the kind which was ever brought. 
The doctrine originated, as we hâve shown, from the langtÊge of 
the court in Hanson v. Davison, decided in 1898. But in that opin- 
ion the court does not base such ancillary suit by a receiver on the 
statute, or previous judicial décisions, but on gênerai équitable prin- 
ciples. It says: 

"Ohapter 76, Gen. St. 1878, indicates and régulâtes to some extent the remedy, 
leaving the court the duty of making the remedy effectuai by an application 
of the principles of équitable procédure. This statute presoribes the exclu- 
sive remedy only to the extent that an équitable action of the character therein 
indlcated must be first instltuted for the enforcement of the liability of stock- 
holde»"»." 

Instead of deriving its authority from the statute, the court goes 
on to déclare substantially that, because the statute does not forbid 
the bringing of such a suit, the court may authorize it. It says: 

"There is nothlng in the statute which justifies the conclusion that, if a 
stockholder's liability is not enforeed in the original action because he is a 
nonresidentj an ancillary action may not be brought against him alone after 
the amount for which stockholders are individually liable has been determined 
in the original action." 

It seems to me that the plaintiff receiver dérives his authority to 
bring the présent suit solely from the order of a court in another 
jurisdiction, and not from anything contained in the Minnesota stat- 
ute; that he has no title to the property by assignment, convey- 
ance, or force of law, and no interest in, or right to, the property 
other than is derived from the order of the court appointing him; 
and that, under such circumstances, the law is well settled that the 
plaintiff cannot maintain the présent suit in a, foreign jurisdiction. 
For thèse reasons I am unable to agrée with the opinion of the 
majority of the court. 
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VAN SICLEN V. BARTOL et al. 
(Circuit Court, E. D. Pennsylvania. July 31, 1899.) 

1. RAILHOADS— REORaA.NIZ.iTION COMMITTEE OF BOSDHOLDEUS — PUKSONAL LlA- 
BIHTÏ. 

A reorganization committee of raiiroad bondholders, wlio were given. 
larse discrétion and expressly exempted from Personal lialjility for their 
acts, except in case of willful malfeasance or gross négligence, cannot be 
held liable for the failure of a plan of reorganization which proved im- 
practicable, where they acted in good faith and with reasonable diligence, 
tliougli it afterwards appeared that they may bave made mistakes; nor 
for a failure fuUy to set out in a cireular to tbe bondbolders the reasons for 
the abandonment of sucli plan and the adoption of another, where the 
plaintifC, a bondholder, made no inquiry for further information, and by 
bis own négligence failed to respond in time to share in the beneflts of 
the plan as flnally carried out. 

3. SaME— KXPENSES OF COMMlTTEE. 

A committee of bondholders of an insolvent raiiroad company attempted 
to arrange a plan of reorganization, which was unsuccessful, and after- 
wards a second plan was devised, in which other bondholders joined. 
Held, that sucb bondholders could not be charged with the expenses in- 
curred by the committee in the former attempt, to which they had not as- 
sented. 

This was an action by a bondholder of an insolvent raiiroad com- 
pany against the members of a reorganization committee for alleged 
breach of duty. 

John W. Weed and F. E. Shattuck, for complainant. 
Wm. 0. Hannis, for respondents. 

McPHEKSON, District Judge. In this proceeding the plaintiff 
seeks to enforce a liability growing out of an alleged breach of duty 
on the part of the défendants while acting as a reorganization com- 
mittee in behalf of certain bondholders of the Chattanooga Union 
Railway Company, and also to compel an accounting for money of 
the plaintiff, contributed in aid of the reorganization, part of which 
is averred to be still in the défendants' hands. The facts, about 
which there is little dispute, are as follows: 

ii 1. The railway company owned a short line of road in and near 
the city of Chattanooga, Connecting with other railroads entering 
that city. In 1890 the plaintiff became the owner of second mort- 
gage (otherwise called "flrst Consolidated") bonds to the amount 
of $10,000, binding the property of the railway company. Other out- 
standing bonds of the same issue increased the aggregate to flOO,- 
000, and the company's property was further incumbered by a flrst 
mortgage of $100,000, and a third mortgage of $400,000. Towards 
the end of 1891 the company passed into the hands of a receiver, 
and from this time forward no interest was paid on its bonds. A 
short time after the receivership began, suits were brought to fore- 
close the flrst two mortgages. The défendants, either personally 
or as trustées, were owners of $14,000 of the flrst mortgage bonds, 
and $44,000 of the second mortgage bonds, — $8,000 more of the flrst 
mortgage bonds being owned by George Bartol, a brother of one 
of the défendants; and, some months after the insolvency of the 
company became manifest, they took steps to protect their interest 
in the property. Thèse steps resulted in the appointment of the de- 
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fendants as a reorganization committee by certain of tlie flrst and 
second mortgage bondholders. 'During the year 1893 and mucli of 
the year 1894, efforts to adjust the company's afifairs were made by 
the défendants under this appointment, but nothing was accom- 
plished. The plaintift' took no part in thèse attempts. 

2. In November, 1894, a seéond attempt at reorganization was set 
on f oot by the défendants in the intèrest of the flrst and second 
mortgage bondholders, and in this the plaintiff joined. The chief 
features of the plan were thèse: It was proposed to create a new 
mortgage on the company's property, and to issue bonds thereunder 
sufificient in arnount — First, to pay the liens that werë prior to both 
mortgages (such liens having accrued during the receivership, or 
having been established in the suits to foreclose), and the expansés 
of reorganization, and to obtain such sum as might be hecessary to 
maintain and improve the property; second, to pay the principal 
of the flrst mortgage bonds; and, third, to pay the principal of the 
second mortgage bonds and the accumulated intèrest on the flrst 
mortgage bonds. A: foreclosure sale being inévitable, the défend- 
ants, who were the committee on reorganiz;ation under this plan, 
were authorized to buy the property for such sum as they might 
see ât t6 bid. As ône meàns of raising the money for this pur- 
pose, the committee were' empowered to sell the bonds of the new 
Company on such terms as they might deem wise. They were also 
given the power to make contracts for merging, leasing, or operating 
the new company. Tlie committee were to be reinibursed for their 
expenses, and were to receive a reasonable compensation for their 
services. The plan also prôvided an additional means for raising 
thé necfessary cash. The owner of each flrst mortgage bond, on 
depositing bis security with thé Farmerfe' Loan & Ttust Company 
of New York, was tô pay flOO'to the trust company, agreeing to 
pay f300 more wheh'evér the ddmmittee should call for it. In like 
manner thé owner of èach second mortgage bond was to pay |100 
on depositing his sefcilrity, and $500 thereafter. If ail the bonds of 
both issues had come into the plan, this would hâve given the com- 
mittee f 100,000 in cash from this source alone. Other provisions 
of thé plan were as follows: 

"(4) The committee shall be the ,soïe judge when and whether a sufticient 
amount of bonds hare been dépositéd to make the plan opéra tlve, and shall 
hflive poWer, if they deem It advisable, to abandon it, In whioh case the se- 
curitîes deiJosited shall be returned t<> their owners upon surrender of the cer- 
tificat es issued for the.same and the pa.j'ment of theb pro rata share of the 
expenses." 

"(8) That the committee shall hâve the power to niodify Ûiis plan oî reorgan- 
ization if, in their judgment, deemed necegsary; but, in case such modifications 
are made, a copy thereof shall be flled with the trust company, and a copy 
sent to the post-office address of eaclj 'subscriber, and depositors not objecting 
in writing within thirty dàys shall be, deémed to hâve assented thereto. Any 
depositor objecting within gaid thirty days may withdraw his bonds upon first 
paying his pro rata share of expenses Ihéurfed to that time." 

"(13) * * * The committee shal! DOt be personally llable in any case for 
the acts of each other, nor for their own except in cases of willful malfeasance 
or gross négligence, nor shall they personally be liable for the acts of their 
agents or employés. They shall hâve power to fiU vacancies in their nuniber. 
to act through agents, and delegate authorlty as well as discrétion to such. 
agents. 
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"(14) The committee may cpnstrue this plan of reorganization, and their 
construction of the same, or any part tliereof, shall be final, and they may sup- 
ply defectè and omissions in said plan, necessary, in their opinion, to carry it 
eut properly and efïeetually." 

"(24) The money deposited shall be subject to the orders of the committee 
tor the çprpose of carrying ont this agreement, but, if the committee abandon 
the carrying out of a reorganization plan, they shall return the seciirities de- 
posited ' hereunder and sncli portion of the cash deposits as has not been ex- 
pended, together with a statetnent of disbursements, and their reason for aban- 
doning the reorganization." 

3. Tbe plaintif!: assented to the foregoing plan, deposited his 
bonds with the trust eompany, receiving the usual certifitate there- 
for, and paid |1,000 in cash. Of the other second niortgage bonds, 
$57,000 came into the agreement, making |67,000 in ail; but only 
$24,000 of the first mortgage bonds signifled their assent. The cash 
paid in, therefore, was |9,100, and the total cash available, either 
on hand or promised, was $7(j,600. No market could be found for 
the securities of the proposed new eompany; and as the liens prior 
to the mortgages were alone found to be about |7G,000, without tak- 
ing into account the- expenses of reorganization and the $76,000 
of nonassenting flrst mortgage bonds, it was évident that the com- 
mittee did not hâve sufficient funds available to buy in the property 
under the plan. 

4. It remained to see whether help could be had from the third 
mortgage bondholders, who had a separate committee of their own, 
or from the other railroads that entered Ohattanooga and connected 
with the line of the Union Railway Company. It was necessary to 
act with promptness, for in March, 1895, decrees of sale were en- 
tered by the United States court, and about the middle of April the 
sale was advertised to take place on the 17th day of June. Negoti- 
ations were carried on by the défendants with the parties just re- 
ferred to, but without effect. Late in May, 1895, the third mortgage 
bondholders finally refused to do anything whatever, deciding to sac- 
rifice their interest altogether, and the railroads, with one excep- 
tion, declined to consider the matter at ail. The exception was the 
Southern Railway Company, controlling the Alabama Great South- 
ern Bailroad Company, and with the ofBcers of thèse eoinpanies 
continuous and prolonged negotiations were had. Propositions and 
counter propositions were exehanged, but nothing deflnite could be 
concluded. At last, towards the end of May, the président of the 
Southern Railway Company made an offer (hereafter stated in para- 
graph 6) which seemed to aiîord the only means of securing any- 
thing for the second mortgage bonds. But, as this olîer was rad- 
ically différent from the plan proposed by the agreement of Novem- 
'ber, 1894, it was necessary to abandon that agreement. 

5. Accordingly, on May 29, 18!t5, the défendants formally aban- 
doned the plan to which the plaintif!: had assented, and on that day 
notified ail the assenting bondholders of the abandonment. The 
notice set forth that the committee found it impracticable to carry 
ont the plan; that the depositors were at liberty to withdraw their 
bonds; and that, as soon as the property was sold and the accounts 
«f the committee made up, the unexpended balance of the money 
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contributed would be refunded. There was then ontstanding an 
unsettled daim for attomeys' services, which was not flinally ad- 
justed until September, and this prevented a détermination, and an 
immédiate return, of tbe unexpended balance. The notice was duly 
received by tbe plaintifE on May 30th. He made no effort to with- 
draw his bonds until the foUowing August, although the committee 
bad also notifled the trust company that the bonds could be with- 
drawn; but the fact that the bonds remained with the trust com- 
pany is of no importance, since he continued to hold the certiâcate 
of deposit, and this certiflcate sufficiently represented the securities. 
6. The Southern Railway Oompany controlled ail the railroads, 
save One, entering the city of Chattanooga, and it was therefore 
in complète control of the situation. It could make the Union Eail- 
way Company's property valueless by withholding trafflc, and it 
was therefore able to dictate the terms upon which it would aid the 
committee to buy at the foreclosure sale. Its final offer (referred 
to in paragraph 4) was this: The défendants were to buy the prop- 
erty, the Southern Eailway Company furnishing the cash to pay the 
liens prior to the mortgages and the other nece"ssary disbursements, 
and were thereupon to organize a new company. This company was 
to put a first mortgage of $300,000 on the property; bonds to the 
amount of $25,000 were to be retained in the treasury for purposes 
not now material; bonds amounting to $100,000 were to be ex- 
changed for the principal of the first mortgage bonds of the Union 
Eaihvay Company; and bonds at the rate of 70 cents on the dollar 
were to be exchanged for the second mortgage bonds of that com- 
pany, unless the Southern Eailway Company exercised an option to 
pay 40 per cent, in cash of the principal of such second mortgage 
bonds on or before the Ist day of September, 1895, in which event 
the 70 per cent, bonds were to be delivered to the Southern Eailway 
Company. This option was afterwards exercised, and the cash was 
paid. Income bonds for $24,000 were also to be issued in exchange 
for past-due coupons on the first inortgage bonds of the Union 
Railway Company. The Southern Railway Company was to lease 
the property for not less than 50 years from July 1, 1895, at a rental 
equal to the interest, on outstanding bonds, agreeing, also, to pay 
taxes, operating expenses, and cost of maintenance. The commit- 
tee was to receive $3,000 for the expenses of reorganization under 
this agreement. The offer applied only to such first and second 
mortgage bondholders as should accept its provisions and deposit 
their bonds with the Committee on or before June 15th. Thèse 
bonds were to be deposited with the Southern Eailway Company 
before the day of the sale. This arrangement was agreed to about 
June 8th, and on that day the following registered letter was sent 
to the plaintiff : 

"Union Ey. Co. of Chattanooga. Reorganization Committee. 5.^2 Drexel 

Building. 

"Pliiladelphia, June 8, 1895. 
"Dear Sir: We notifled you on May 29tli that the plan was abandoned. We 
send you herewith a proposition for a new plan. If you désire to aceept the 
same, its terms must be complied with not later than June 12th. No answer 
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beîng received from you within the tlme mentloned, will be regarded by the 
committee as a refusai on your part to join with the other bondholders under 
the terms of said agreement. 

"Yours, truly, H. W. Bartol, Chalrman." 



The proposition referred to was as foUows: 



"Agreement, made this eighth day of June, 1895, between H. W. Bartol 
and Lawrence Johnson, acting as a committee for flrst Consolidated mortgage 
bondholders of the Union Railway Company of Ohattanooga, herelnafter caUed 
the 'committee,' and the undersigned holders of first Consolidated mortgage 
bonds of sald railway company, hereinafter called 'parties of the second part': 
Whereas, the committee hâve negotiated a certain agreement with Samuel 
Spencer and S. M. Felton, representing the Alabama Great Southern Kailroad 
Company, whereby the committee are authorized to buy in said property at a 
figure agreed upon; and whereas, should they purehase said property of the 
Union Kailway Company, the said bondholders becoming a party to this agree- 
ment will recelve either a new flrst mortgage bond for seventy per cent, of 
the face value of their présent bond, or four hundred dollars per bond in cash; 
and, should they not buy the property in, then said committee will coUect 
for the parties, the second mortgage bondholders becoming parties to this 
agreement, their proportion of their distributive sbare realized at said sale: 
Now, this agreement witnesseth, that the parties of the second part becoming 
parties to'this agreement shall not later than June 12th, 1895, deposit with the 
committee, at the ofilce of H. W. Bartol, 532 Drexel Building, Philadelphia, 
their bonds, together with the cash assessment of one hundred dollars per bond, 
to be used for the expenses and compensation of the committee. Any amount 
heretofore paid to the Farmers' Loan and Trust Company of New York on said 
bonds will be credited on sald one hundred dollars per bond. Bondholders who 
hâve already deposited their bonds with the Farmers' Loan and Trust Com- 
pany of New Yorlî, and hâve not withdrawn the same, may deposit instead the 
receipts they received from the Farmers' Loan and Trust Company, duly in- 
dorsed to the order of the committee. The committee act in this matter solely 
as a committee, and assume no individual responsibility beyond that they will 
act in good falth, and shall only be liable for gross négligence." 

The plaintifl lives at Jamaica, Long Island, and should hâve re- 
ceived this letter on June 9th. It did not come into his hands, how- 
ever, until the afternoon of June lOth. His certificate was in the 
custody of a bank or trust company in the city of Broolilyn, distant 
nine or ten miles from Jamaica, and, if he had chosen to do so, he 
could readUy hâve obtained the certificate on June llth, and hâve 
mailed it so as to reach Philadelphia on the following day. For 
greater certainty, he might hâve used the telegraph. He did noth- 
ing, however, but allowed several days to go by without action of 
any kind. Meanwhile |88,000 of flrst mortgage bonds and |44,000 
of second mortgage bonds came into the agreement. The foreclo- 
sure sale, which had been advertised for 60 days, took place on June 
17th. The property was bought in under the plan of June 8th, and 
the plaintiff's opportunity was gone. A few days afterwards he 
sought to share in the beneflts of the agreement, but the Southern 
Eailway Company refused to admit any other bonds than those as- 
senting before June 15th. 

Under thèse circumstances, the plaintiiï seeks to hold the défend- 
ants liable for willful malfeasance or gross négligence; but I am 
nnable to flnd the évidence to sustain so serions a charge. The 
défendants were trustées for the plaintif? and other bondholders, 
but the agreement under which they were acting protected them 
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ftOni the^ftjinary Itability of a trustée. ' A lafgè çlisiçrêtibn was Con- 
fldédl to tîïérù, as is nb doubt n^desëary^ in such ç&kè^', and they were 
expressly relieved; from liability unless they should fe guilty of "will- 
ful malfeasance or gross négligence." Of willful maifeasance — a 
conscious, deliberate breach df trust — there was certaihly none. The 
défendants had no discemible motive to exclude the plaintiiï's bonds 
from the third plan. They couldnot profit by such exclusion. On 
the contrary, they lost over |400 that he would bave paid to them 
ùndër the third plan if he hàd Come in, and no other motive for 
breakjiig f^-ith can be found in thé testimony. Fraud is not to be 
conjectured; and in the présent case I not only see no proof of 
Gorpupt dealihg, but I ara satisfled that the défendants acted in good 
faith throUghout. 

The charge of grogs négligence must also bë ilismissed. I thinb 
the défendants made some mistakes, but it would not be fair to 
judge them by the light which can now be thrown backward upon 
a difflçult 'aïid trfing situation. For example, Mr. Felton, the vice 
prê:sidle,tit of the Alabama Great Southern Eàilvi'ay Company, witb 
wbbim they were at flirst negotlating, may hâve been occupying their 
attention with offers that he did not mean to carry out. It is at 
least conceivable that he was con^ming time while the sale was 
approflching, in orderfhat'â final proposition of his company's own 
choosing might be màde at sp late a day that refusai w ould be scarcely 
possible. 1 The conduct of Mr. Spencer, the Southern Kailway Com- 
pany's président, lends some plausibility to this supposition. He 
appedts , làte upon the scène, répudiâtes Mr. Feltoii's propositions, 
insists upon beginning a new negotiàtion, and practically compels 
the acceptance of the plan; that was finally carried out. But, to 
believe now in the Southern Eailway Company's dexterous manage- 
ment, and to conclude th'ât the défendants were grossly négligent, 
beeause they did not so beliève in Àpril or May, 1895, would be by 
no means convertible terms. The défendants are to be judged by 
the light thën at their command, and, thus judged, I do not think 
they would hâve been grossly négligent, even although they might 
hâve been ovérreached. But there is ànother éxplanation of the in- 
effective negotiations that may alsO acéount for their failure. Dur-- 
ing this period différent interests seem to hâve come successively 
into control of the Alabama Great Southern,— the Southern Rail- 
way Company coming latest, and shortly before the foreclosure sale, 
— and thèse changes of masters may hâve been rellected in the chan- 
ging offers that met thé committee from time to time. Whatever 
the éxplanation may be, I hâve been unable to find that the com- 
mittee carried on the negotiations èither negligently or in bad faith. 

I think, too, it was ah error in judgment not to give the depositors 
of bonds more detailed reasons why the plan of November, 1894, 
could not be carried out. It was impracticable, and that was no 
doubt a goodreason for abandoning it; but the bondholders would 
hâve been rdore satisfactorily served if the facts that led the com- 
mittee tô this Conclusion had been given more fully. But it would, 
I think, begoing very far tô déclare this omission to be gross négli- 
gence; especially in view of the vindenied and undeniable fact that 
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even if the plaintîff had had the fullest information, he was power- 
less to take a single step to help liimself, unless he acted witli the 
otber bondholders, whom the défendants represented. He could not 
command the money to pay the liens prier to his own, and the full- 
est détail of the facts that supported the défendants' conclusion 
would hâve done him no practical good. Moreover, there is no rea- 
eon to doubt that, if he had asked the committee for further infor- 
mation, he would hâve received it; but he did not ask for it, and I 
am unable to find now, as a fact, that his conduct would hâve been 
determined in any important respect by the fullest report. Cer- 
tainly he was under some obligation to use diligence when he learned 
that the plan had been given up, and that his interests were again 
in his own hands. He could hâve learned in two or three days ail 
the facts which he now complaius were withheld, but he wrote no 
letter and sought no advice. 

I am not prepared to say that the défendants were wrong in naming 
June 12th as the last day for receiving bonds. The agreement with 
the Southern Railway Company named June ISth; but there is force 
in the argument that two or three days' margin was not unreasonable, 
in order that the necessary détails might he attended to before the 
final date. But, even if this was another mistake, it was a mistake 
in good faith. It cannot be successfully maintained that the change 
in date was intended to injure or exclude the plaintifE or any other 
bondholder, and it is also plain that it did not injure the plaintiflf, for 
he made no effort to comply with the notice of June 8th, and apparent- 
ly did not then intend to take any further step. Indeed, it is at this 
point, if at no other, that this branch of his case breaks down. If he 
had been ordinarily diligent on June llth, he would hâve saved his 
rights, and hâve corne in with the other bondholders. He was busy 
on the farm, he says, and could not attend to it. He admits that 
he could hâve written or telegraphed in tune, but says that he let 
it drift. I cannot avoid the conclusion that his loss is due to his 
own négligence. He was bound to be diligent. Although the time 
was no doubt short, it was long enough to enable him to act, and 
he must bear the conséquence of inaction. 

My conclusion, therefore, is that neither the charge of gross nég- 
ligence nor of willful malfeasance is made out, and that the plaintiff 
is not entitled to recover on this branch of the case. 

It remains to consider the second branch, — the claim to an ac- 
count of the f 1,000 in cash deposited with the trust company. Of 
this amount he has aiready been repaid $430.80; but he claims to 
recover |424.30 in addition, alleging that he has been overcharged 
by that sum. Further facts bearing upon this question are as fol- 
io ws: 

7. Under the flrst reorganization agreement, which was made in 
June, 1893, erpenses were incurred amounting to $1,646.59. More 
than half of this ($835.46) was paid to an expert, who examined 
the railroad, and made a thorough and careful report upon its con- 
dition and prospects. Of the rest, $500 is a retàining fee paid to 
counsel in Ohattanooga. The total charges for expenses during the 
period from June, 1893, to May 29, 1895, which do not include com- 
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ponsatîon for the défendants' services, aggregate $1,579.59. "iîiis 
sum the oommittee charged proportionally upon the 91 bonds depos- 
ited under the agreement of November, 1894, thas reaching a charge 
of $56.9^ «pon each bond. The apportionment is made upon the 
theory that the work done before November, 1894, was useful to the 
bonds deposited under the agreement of that date, and, indeed, was 
so necessary ; that, if it had not been previously done, it would hâve 
certainly fallen upon the subscribers to that agreement. There is 
some force in this argument, but, after full considération, I am not 
able to adopt it. What might hâve been necessary is after ail spéc- 
ulative, and I think it is the safest course to lay upon the parties 
to each agreement no more than the expenses incurred under that 
particular contract. They authorized no other outlay, and there is 
nothing to support the charge against them of expenses previouslj 
incurred, except the implied ratification that may be inferred from 
the supposed beneflt which they may hâve derived from such ex- 
penses. Under the facts in proof, this beneflt is so uncertain that 
I do not feel justified in deciding that the défendants' apportionment 
is correct. The |3,000 paid to the défendants under the agreement 
with the Southern Railway Company was for expenses and services 
after June 8th, and is therefore not to be taken into account. 
The resuit is that the plaintiff has been ovércharged as foUows: 

Total expenses to May 29, 1895, per a;ccount $5,179 39 

Less expenses under agreement of June, 1893 1,646 59 

Expenses under agreement of November, 1894 $3,532 80 

— Or 138.82 upon each of the 91 bonds deposited under that agree- 
ment, making the plaintifl's share of the expenses $388.20. He was 
therefore entitled to hâve refunded in cash $611.80, instead of the 
1430.80 that he has already rêceived. For the balance ($181), with 
înterest from October 3, 1895, he is entitled to a decree, with costs 
of suit. 



In re HBYMAN. 
(District Court S. D. New York. July 25, 1899.) 

BANKHtTPTOT-rPKOOP OF DbBTS— RlQHTS OF BanKRUFT'S BuEBTY. 

Uïider Bankruptcy Act 1898, § 57, subd. J, where a ereditor has recetvea 
partial payment of hls debt from a surety of the bankrupt, the right to 
prove the claim, for Its entire amount, against the estate in banfeniptcy, Is 
In the créditer, In préférence to the surety. 

In Bankruptcy. On review of décision of référée in bankruptcy, 

Meyer & Josephson, for surety. 
Lyon & Smith, for proving créditer. 

THOMAS, District Judge. The question for décision is whether 
a surety may diseharge a part of a debt due from a bankrupt, and 
be at once subrogated pro tanto to the rights of the créditer, and 
prove his claim against the estate. Section 57, subd. i, providea: 
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"Whenever a créditer, whose claim against a bankrupt estate Is secured by 
tlie iudividual undertaklng of any person, fails to prove such clalm, such person 
ma y do so in the creditor's name, and if he discharge such undertalîlng in 
whole or in part he shall be subrogated to that estent to the rights of the 
creditor." 

Rev. St. § 5070 (Bankruptcy Act 1867, § 19), provides as follows: 

"Any person liable as bail, surety, guarantor, or otherwlse for the banlirupt, 
who shall hâve paid the debt, or any part thereof, in discharge of the whole, 
shall be entitled to prove such debt or to stand in the place of the creditor if 
the creditor bas proved the same, although such payments shall hâve been 
made after the proceedings in bankruptcy were commenced. And any person 
so liable for the bankrupt, and who has not paid the whole of such debt, but 
is still liable for the same or any part thereof, may, if the creditor fails or 
omits to prove such debt, prove the same elther in the name of the creditor or 
otherwise, as may be provided by the gênerai orders, and subject to such régu- 
lations and limitations as may be establlshed by such gênerai orders." 

Section 57 of the act of 1898 states that the surety maj prove 
the claim in the name of the creditor in case the latter do not make 
such proof, and enahles the surety, in case he discharge the debt 
in whole or in part, to be subrogated to the rights of the cred- 
itor. The construction would be permissible that the surety is sub- 
rogated to the rights of the creditor to the extent to which he has 
paid the debt, but, if he has paid nothing, he must await the ac- 
tion of the creditor; and, iù default of such action, the surety 
may act for the creditor in the matter of proving the claim. The 
construction placed upon section 19 of the act of 1867 leads to a 
contrary conclusion. That section states in terms that the surety 
who has discharged the debt in whole or in part shall be entitled 
to prove the debt, or, if the creditor has proved it, to stand in his 
place. That section further states that, if the surety has not paid 
the whole of the debt, but is still liable for the same, or any part 
thereof, he may, if the creditor omits to prove the debt, prove the 
same, either in the name of the creditor or otherwise, as may be 
provided, etc. Thèse two sentences of section 5070, Rev. St., on 
certain state of facts might not entirely accord, but it is considered 
that the section is the full équivalent, and no more than an équiva- 
lent, of subdivision i of section 57 of the act of 1898. In such case 
it seems suitable to follow the interprétation placed upon section 
5070, Rev. St. From the décisions relating to the former act, it ap- 
pears that the creditor is entitled to prove his full claim in préfér- 
ence to a surety, who has discharged a part of his indebtedness. 
The authorities tending to establish this holding are: In re Eller- 
horst, 5 N. B. R. 144, Fed. Cas. ¥o. 4,381; In re Hollister, 3 Fed. 
452; Stewart v. Armstrong, 56 Fed. 171; In re Souther, 2 Low. 
322, Fed. Cas. No. 13,184; Bank v. Pierce, 137 N. Y. 444, 33 N. E. 
557. See Downing v. Bank, 11 N. B. R. 372, Fed. Cas. No. 4,046. 
The motion to set aside the order of the référée is denied. 
95 F.— 51 
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HBSSELTINB v. PRINCE et al. 

(District Court, D. Massachusetts. July 6, 1899.) 

No. 1,011. 

1. BANKEut>TCY— Phoperty Vbstih'g in Tkustbe— Estate bt Ccrtest. 

In Massachusetts, under the statutes of th^it state, a husband's interest 
in. the real estate of hls wlfe, during her lifetime and after issue born, 
is not property which he could conyey or assign, and consequently it wlU 
not pass to his trustée in bankruptcy as assets of his estate. 

3. SaME— POWEBS. 

A husband's interest In his wlfe's real estate during. her llfe Is not a 
; "powelr.i'i within the meanlng of Bankruptcy Act 1898, |T0(3), vesting in 
a bankiUpt's trustée "powers 'Which he might hâve exerclsed for his own 
benefit." . 

In Bankruptcy. On demurrer to a hill in equity âled by the com- 
plainaiat- as trustée in barUiWi)tcy, tô i-each Certain property alleged 
to be iaMàets of the estate in fcanfeiniptcy. 

Hesseltine & Hessfîltiue, for.cômplainfint. 
Jaiues P. Prince, for .défendants. 

- . .;: >*•■■• ...,'■,•.:' I ■ 

LO^VELL, District çJudge^.Tbis was a bill in equity flled in the 

district court, under the provisions of the ba-u^crupt law, to reach 
the interest of a ,husband,aftep the birth of issue, in, the real estate 
of wh^cH iliSjWife is seised; the iWife, being stUl aliye. , The défendant 
ra^sed nq objectipn to the.J^nrisdiction of.th« courtc^r to the form 
of proceeding, but demurred,,tQ the hill for ,wa,nt of equity. It is 
uecessary, therefore, to détermine if the riglit of the husband, 
whether itbe properlydieseribed as tenancy by thecurtesy initiate, 
or otherwJse, passes tp the trustep jn bankruptcy, under the présent 
y^w. The Tights of .the husband in the property of his wif e are lim- 
ited.by the statutes of Massachusetts, and this court is governed by 
the interprétation put upon those statutes by the suprême court 
of the commonwealth. In Lynde v. ^cGregor, 13 Allen, 182, 184, 
it was said, by Mr. Justice Grray that, "thèse statutes are inconsistent 
with the Iiypothesis that tlie husband has any estafe in his wife's 
land whicli;he can convey separately during her lifetime, or which 
will pass ^0 his assignées in insolvency." The insolvent law of 
Massachusetts (G-en. St. c..,118, § 44) yested in the assignée in insol- 
vency ail the property of the debfor which the latter could hâve 
lawfully sold, assigiied, or conveyed. This language is as broad as 
that of section 70(5) of the bankruptact, and hence it must be taken 
that the husband's right in his wif e'^ real estate above described does 
not pass to the trustée in bankruptcy. See, also, Walsh v. Young, 
110 Mass. 396, 399. Section 70(3) was relied upon in argument by 
counsel for the trustée ; but, . however the husband's right in his 
wife's real estate should be described, it certainly is not a power. 
Demurrer sustained, and bill dismissed, with costs against the es- 
tate. 
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In re MICHEL. 

(District Court, B. D. Wisconsin. May 1, 1899.) 

Bankbuptct— CosTs— Fes; to Attornby ov Involuntart Banktiupt. 

Under Barikruptcy Act 1898, § 64, authorizing the allowance of a rea- 
sonable attorney's fee "to the bankrupt in involuntary cases while perfonn- 
Ing the duties herein prescribed," a reasonable fee inay be allowed to the 
attorney of an involuntary bankrupt for his services in drawing the sched- 
ules and making copies of the same, and also for attending the bankrupt 
upon the ifitter's examination before the référée. 

lu Bankruptcy. On question certified by référée in bankruptcy. 
The referee's certilicate was as f ollows : 

I, D. Lloyd Jones, one of the référées of said court in bankruptcy, do hereby 
certify that in the course of the proceedings in said cause before me the foUow- 
ing question arose pertinent in the said proceedings: 

This is a case of involuntary bankruptcy. On the 7th day of April, 1899, 
Edward S. Bragg, attorney for the above-named bankrupt, presented to me 
for allowance his bill for services rendered to the above-named bankrupt, which 
bill is hereto annexed, and accompauied by a pétition of said Edward S. Bragg, 
praying for an order to the trustée herein, requiring him to pay the same out 
of the proceeds of the estate of the said bankrupt. ïhe items charged for by 
the bankrupt's attorney were as f ollows: 
1899. Jan. 22. Drawing schedules, etc. 

Jan. 24. Making three copies. 

Jan. 25. Completlon and vérification of copies. 

Feb. 15. Atteudance at Milwaukee, before référée, expenses. 

Feb. 22. Atteudance before référée, expenses. 

I am in doubt ag to the estent of my authority in passing upon or allowlng 
such bill. Section 64 of the bankrupt act authorizes the paynient of one rea- 
sonable attorney's fee "to the bankrupt in involuntary cases while performing 
the duties herein prescribed." The gross assets, as I am informed in this 
case, amount to between nine hundred and one thousand dollars; aad the debts 
proved against the estate amount to over sixty-nine hundred dollars. The 
examination of the bankrupt, held before me, occupied a portion of two half 
days. Being in doubt as to my authority to allow for services of a bankrupt's 
attorney in exeess of the services for drawing schedules, 1 certify this ques- 
tion to the court for Its opinion and instructions thereon. 

E. S. Bragg, in pro. per. 

SEAMAN, District Judge. Section G4 prescrites the expenses 
which are "to be paid in full out of the bankrupt's estate," including 
under "(3) the cost of administration" one reasonable attorney's fee 
for professional services actually rendered "to the bankrupt in invol- 
untary cases while performing the duties herein prescribed." And 
section 7 enumerates the duties which are imposed upon the bankrupt 
when either class of pétition is flled. The bankrupt is entitled to 
the beneflts of counsel for the performance of each of the several 
acts named, and I am of opinion that the référée is empowered to 
make and adjust the allowance accordingly, based upon ail the cir- 
cumstances, and having regard to reasonableness, both in the extent 
of services and their value." 
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In re HESLBR, 

(District Court, D. Minnesota, Fourth Division. May 15, 1899.) 

Bankeuptcy— Pbotablb Débts— Claim Bàrrkd by Limitations. 

A clalm Wïiîcli, at the time of the flling of a pétition In banliruptcy 
againgt the debtor, was barred by the Statute of limitations of the state 
where the debtor résides, and where the proceedings in bankraptey are 
Instltuted, Is not a prorable debt against his estate in banliruptcy, wlietlier 
^ the créditer résides in the same state or some other. Nor is such a claim 
* revived or made provable by the fact that the banlirupt includes it in his 
schedule q£ debts flled In the banliruptcy proceedings. 

In Bankruptcy, On review of décision of référée in bankraptey. 
The certiflcate of the référée was as f oUows : 

I, Orlando C. Merriman, one of the référées of said court In bankruptcy, 
do hereby certify that in the course of the proceedings la sald cause before 
me the folio wing question arose pertinent to the said proceedings: At the flrst 
meeting of the creditors of sald bankrupt, S. E. Oison Company, a corpora- 
tion organlzed under the laws of New Jersey, Wyman, Partrldge & Company, 
a co-paitnershlp of Minnesota, D. L. Newborg & Son, a co-partnership of the 
state of-New York, and Jos. H. Wertheiœer, a résident of the state of Michi- 
gan, presented, by their attorneys, Messrs. Powler & Henderson, of Minne- 
apolis, Mlnn., their proofs of claim against said bankrupt, and asked that sald 
clalms, and each of them, be proved and aJlowed as claims against said bank- 
rupt; that sald clalms, and each of them, >vere scheduled by said bankrupt in 
his schedule of unsecured creditors, whlch was filed with sald bankrupt's péti- 
tion herein. Objection was made at said meeting to the allowance of said 
claims, or any of them, by the bankrupt and by certain creditors of the bank- 
rupt whosé claims had been allowed, on the ground that the statute of limita- 
tions of the state of Minnesota had run against sald clalms, and each of them, 
for the reason that it appeared on the face of said clalms, and each of them, 
that sald clalms, and each of them, became due and payable more than six 
years prlor to the fiUng of the pétition by the bankrupt herein; and that be- 
cause a perlod of more than six years had elapsed between the time when said 
claims, and each of them, became due and sald pétition was filed, that sald 
claims, and each of them, were barred by the statute of limitations, and were 
not debts whlch were properly proTable under the bankruptcy law approved 
July 1, 1898. No évidence was taken upon sald question, but the décision of the 
référée was based wholly and entirely cm the records and files of said estate. 
Upon sald proceedings, and upon the facts as shown by the records and files 
in said matter, the following questions of law arose: Oan a clalm whlch ap- 
pears upon Its face to hâve become due and payable more fhan six years prlor 
to the flling of a pétition by a bankrupt, whlch claim bas been duly entered 
by the bankrupt In his schedule of debts, be proved so as to entitle the holder 
to share in the estate of the bankrupt, if objected to by the bankrupt or a 
créditer whose claim has been allowed? Flrst. Where both the bankrupt and 
the créditer now réside in the state of Minnesota, and did so réside at the time 
the debt was incurred, and during ail the time since sald time. Second. Where 
the bankrupt résides in the state of Minnesota, and the créditer résides in some 
other state, and each did so réside at the time the debt was Incurred, and hâve 
so resided at ail times slnce. The référée ruled that sald debts, and each and 
ail of them, were not provable, on the ground that each and ail of them ap- 
peared upon their face to be barred by the statute of limitations; and that the 
entry of the same by the bankrupt in his schedule of debts did not revive the 
debt, or was not a waiver by the bankrupt of the statute of limitations. To 
the ruling and décision of the référée as above set forth, an exception was duly 
taJsen by said claimants, and each and ail of them, and the said questions above 
presented are hereby certified to the judge for his opinion thereon. 
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Fowler & Henderson, for proving créditons. 
F. F. Merritt, for bankrupt. 

The question whether or not a daim against whlch the statute of limitation» 
has run may be proved if Included In his schedule of debts by the banki-upt, 
Is one upon whlch the authorities are in hopeless confliet. So far as précèdent 
Is concerned, the question cornes before thls court practlcally as a new ques- 
tion, and the old cases are of value simply by way of argument. The cases 
holding that a debt may be proved In bankruptcy proceedings, although the 
statute of limitations in the state where the pétition is filed may hâve nm 
against the claim, may be divided Into two classes: First. Those cases hold- 
ing that, unless it aflarmatlvely appears that the clalm Is barred throughout 
the United States, it may be proved. In re Ray, 1 N. B. E. 203, Ped. Cas. No. 
11,589, Is the leading case. Second. Those cases holding that the debt is ret 
vlved by the bankrupt including it as a debt in his schedule of creditors. In 
re Eldridge, 2 Hughes, 259, Fed. Cas. No. 4,331. The cases under the first 
proposition foUow the décision of Judge Blatchford, in Re Ray, supra, where 
the court holds, in an exhaustive opinion, that: "Where a bankrupt set forth 
In his sehedules a debt due to a creditor, whlch was barred by the statute of 
limitations of the state in whlch both resided, held, the debt was provable in 
bankruptcy, unless it were shown to be barred throughout the United States." 
This case is followed by Judge Hall in Re Perry, 1 N. B. B. 221, Fed. Cas, No. 
10,998, and in Re Shepard, 1 N. B. R. 439, Fed. Cas. No. 12,753, where Judge 
Hall makes an exhaustive examination of the subject, and coïncides witb Judge 
Blatchford. The same conclusion Is reached by Judge Choate in Re Hertzog, 
18 N. B. R. 626, Fed. Cas. No. 6,433, where the court holds that a debt against 
wliich the statute of limitations has run, but wliich Is included in the debtor's 
sclledules, Is provable in bankruptcy. This is one of the last cases under the 
old bankruptcy law, and in it the court takes the position that in states where 
the statute of limitation affects the remedy only the law as laid down by 
Judge Blatchford is settled; and, while the question may be an Important one, 
it is not an open one. This case was directly assailed by Judge Lowell in one 
of the districts of Massachusetts, but the two cases are distinguished on the 
ground that each follows the statute of limitations as Interpreted by the state 
In which each action arose; Judge Blatchford followlng the interprétation of 
the statute in New York, where it is held the limitation applies only to the 
remedy, and Judge Lowell following the interprétation by the court of Massa- 
chusetts, where it is held that the debt Itself is absolutely barred. On the sec- 
ond proposition— as to whether or not incorporating the debt in the bankrupt's 
schedule is a revival of the obligation, and a new promise — there seems also 
to be a confliet of opinion. To properly consider thé question, it is necessary 
to keep in mlnd the object, nature, and efCect of the statements made by the 
bankrupt in his scheduies. The olâject in preparing the schedule is to make 
such a statement as is required by law for the purpose of securing a diseharge 
by the bankrupt of ail debts due and payable. The bankrupt is required to 
"prépare, make oath to, and file * * * a list of his creditors, showlng their 
résidence, if known, — if unknown, that fact to be stated, the amounts due eacb 
of them, the considération thereof," etc. Subdivision 8, § 7, Act 1898. A 
formai and solemn statement is thus required of a bankrupt, for the purpose 
of securing a statement of such claims only as are proper, and to prevent any 
collusion between the bankrupt and any of his creditors. It would be im- 
possible for the bankrupt to create a new obligation by entering a debt whieh 
did not exist on his schedule, but it is entirely wlthin his power to elect to 
treat as a creditor one whose claim may be barred by the statute of limita- 
tions. It is almost impossible to conceive of a more formai and solemn ac- 
knowledgment of an obligation than that contained in the scheduies of the 
bankrupt in the case at bar. There can be no question that the debts hâve 
been acknowledged, and, being acknowledged, it necessarily follows that the 
acknowledgment was for the purpose of securing to the creditor the right to 
partlcipate in the distribution of the estate of the bankrupt pro rata with the 
other creditors. From an acknowledgment, an implication of a promise to pay 
to the extent of the bankrupt's estate naturally and obviously arises. There 
can be no other reason for entering the debt on the scheduies by the bankrupt. 
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because, if the debt be barre^,, and the,bankiupt so cQpsiders ît, It is already 
discharged by law. The eftiect oi^ ^oingïilto hankruptcy is ïo'proiliise' tp pay 
to ail creditors pro rata to the extent of the àsfeets, and ta dertrtefïall assets 
to that purpose in considération of a discharge i'rom further payment Minot 
% Thatcher, 7 Mefc, (Ma;ss!) 848'; In l'e BMridgé,, 2 Hiighës; 2^9, '^eil. Cas. No. 
4,381. • Where a debt was êntéred on aschedule of debts- made bjr aii' insoiretit, 
inthe'Dfâtrlct of Coluiilbia to secure hls telease from priàon uad'ér an act of 
congregs, the ciiurtv Màr^IialI, C. J'i; ,'saM: "The effect of ifecording this debt 
was mérèly au admission df its existettée, and not a change df its nature. It 
would Hâve' Been sufficient évidence; if flve years had not lapsed after its re- 
cording, to tave sustained an issue rfii* replieàtion of a new promise to the 
plea of the statute of liiiilta<tîons." 'Bdwië v. Henderson, 6 Wheat. 518. It is 
optional Wlth a debtor cotitemplatîiig banlîrviptcy to include or not to include 
in his schedule those debts afeaînst \vhïch the statute of limitaticins bas run. 
if heâefeires to'wàlve thàt option, whlch is putély personal to hirhsèlf, and per- 
mit hls dèfetor to share in whatever estate he mày haye, there i§ nothing in law 
to pïeyelit hins f rom so doin^; and such an acknowledgmént inùsl; be construed 
as a promise, on his part, tq pay évery créditer such proportion of hls estate as 
thé ainount of the creditor's claim énti'tlès him to reeeive. "A mère stranger 
to a claim, as a dreditor of Such person, althougl) he may be injurioiisly afCected 
by hls debtor's fàiliire to set vip the statute;* taiinot eithèr set It up himself or 
compel his debtdr to do so, as in such cases the privilège is personal, and one of 
which thè debtor inay avallhiniSèlf or not,' àt his élection." Woo'd, Lim. (Ist 
Ed.) § 41i If sùeh were not the efCect of a written acknowledgmént of that 
charaeter,' and if the debtor did not considet the debt oûe which :tvas a charge 
against Mm, there would be no object in including it in the schçdtile, The only 
reoson whieh' could' possibly be assigned by the debtor for selieduUng the claim 
Is that he cdusidered it an oblîgàtioa oWlng by him, which he desire^d to hâve 
discharged, and that he desired his créditer to éhare in any estate which he 
might possess.^ Hls act can only be construed as an eleetioii on.his part to 
waive the dbjection that the statute has run, and from such' waiver and the 
written acknowledgmént a promise is'irapUed topày to the créditer his propor- 
tion of the estate, , 

LOpÉKËN, District Judge. Forraçrly statutes 6î limitations 
were strictly cqnetrued, but it has been the tendency of courts iu 
later years to coUsider them : as statutes of repose; so that, if the 
claim be barred by the statute, it will not be revived, unless the in- 
tént to revite it is so obyious that no other construction could be 
put upon the act which is clainied to be a revival. It is the rule, 
established by the Minnesota courts, that the statute is an absolute 
bar; but the debt barred may be revived where the ihtent to revive 
it is clear. Including the debt in the schedule wil! not eiîect such 
a revival in Minnesota. But, if the court were in doubt on the 
proposition, the question would seem to hâve been settled under the 
old bankrùptcy law by Judge Nelson, of this district, in Ee Doty, 16 
N.B.E. 202, Fed. Cas. Ho. 4,017. ' 

The follo^j'ing qrder was accordingly made by the court: 

"It appearingffpom said eertificate, and frdm the files and records hereln, 
that eaeh of said claims is for a debt that accmed more than six years prior 
to the filing of the pétition in bankrùptcy herein, and that eàeh of said clainis 
was barred by the statute of limitations lof the state 6f Minnesota prior to 
filing said petitldn, and the court having heard the respective comisel on said 
question, it is hereby ordered that the order of said référée disallowing and ex- 
punglng each of said claims be, and the same hèreby is, in ail things conflrmed, 
and eaeh of said claims is hereby disàllowed, and expuriged from the llst of 
claims on the trustèe's record of said case." 
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In re WKIGHT et aJ. 
(District CJourt, D. Massachusetts. July 21, 1899.) 

No. 454. 

1. Bankruptot— Pkoof op Debïs— Claim ïob Hibb op Convict Labob. 

A daim for money due by a bankrupt as the priée of convict labor hlred 
by hlm from a county house of correction, under St. Mass. 1887, c. 447, 
i 11, Is provaWe against his estate in bankruptcy by the county. 

2. Samb— Prioritt of Claims— Dkbt to CouuTr. 

A State insolvency law, although its opération upon Insolrents is susr 
pended during the existence of the national banliruptey law, remains a 
"law of the state," within the meaning of Bankrupt Act, § 64b(5), which 
glves priority of payment out of bankrupts' estâtes to debts which are 
entitled to priority under the "laws of the states or the United States"; 
and consequently, wbere a law of the state makes a debt due to a county 
a preferred claim in insolvency, it will be entitled to priority of payment in 
bankruptcy. 

In Bankruptcy. 

Thatcher B. Dunn and James A. Stiles, for trustée in bankruptcy. 

George S. Taft, for Worcester county. 

LOWELL, District Judge. In this case the county of Worcester 
sought to jprove as a preferred debt against the bankrupts' estate a 
claim for money due by the bankrupts as the price of the labor of 
convicts in the county's house of correction. The trustée contends : 
First, that the debt was provable only by the master of the house 
of correction, being owed to him individually, and not to the county; 
and, second, that, even if provable by the county, it is not a pre- 
ferred debt, under the présent bankrupt law. 

1. Was the debt in question owed to the county of Worcester, and 
provable by it? Clearly the bénéficiai interest in the claiin against 
the bankrupts' estate was in the county. The county was entitled, 
by statute, to receive the money due in payment for the labor of 
prisoners in its house of correction. St. Mass. 1887, c. 447, § 11. 
The county paid the bUls for tools, implements, and materials pur- 
chased, and the salaries of persons employed in dealing with the 
convict labor. Id. § 4. It seems that the purchase of thèse tools, 
implements, and materials, and the payment of thèse salaries, were 
the only expenses contemplated by the législature in the carrying 
out of the plan embodied in the statute of 1887. If any other ex- 
penses were involved, however, they also would be paid by the 
county, with the ordinary bills for the support of the house of cor- 
rection. Pub. St. Mass. c. 220, §§ 53, 54. St. Mass. 1887, c. 447, 
bas been f requently amended, but the amendments hâve not changed 
materially the relations of the master of the house of correction to 
the county. St. Mass. 1898, c. 277, referred to in argument by coun- 
sel for the trustée, was passed after the contract made with the 
bankrupts in this case, and after mueh of the work in question had 
been done, but its wbole ténor indicates that the législature did 
not suppose that it materially increased or diminished the master"» 
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powers. The appropriation of the receipts from tlie labor of the 
prisoners to pay tiie expenses of maintaining the industries in the 
house of correction seems to hâve been copied somewhat blindly from 
chapter 259, where it is heeded. Even if unnecessary in chapter 277, 
however, it cannot be taken to indieate that, either before or after 
the passage of the last-mentioned statute, the receipts belonged to the 
master jiïdivïdnally, or could be used by him as his own money. His 
use of thçse receipts to pay for supplies seems to hâve been per- 
mitted byihe treasurer of the county in order to avoid, circuity of 
payment. The irregularity of this use cannot defeat the claim of 
the county. • 

The principal, argument against holding this debt tO; be owed to 
the county is based upon Com. v. Président, etc., of Phœnix Banli, 
11 Metc, (Mass.) 129. In that case the commonwealth of Massachu- 
setts âought to set off against a debt due by the commonwealth to 
an insolvent bank a deposit made in the bank by the warden of 
the state's prison. The court held that the deposit could not be 
set off, but that the money received and held by the warden in his 
officiai capacity could not be regarded "as the money of the com- 
monwealth, or held in trust for the commonwealth, or money in which 
the commonwealth bas any équitable interest." "The law provides, 
in effect," said Chief Justice Shaw, "that ail persons dealing with 
the warden shall be placed, for ail purposes of légal right and rem- 
edy, in the same condition as if dealing with an individual person. 
Perhaps the légal condition in which the warden is thus placed bears 
the nearest analogy to that of a corporation sole. He holds the 
property, and makes himself liable to feuits, for the time being, qua 
owner; but the property, obligations, and duties, on his ceasing to 
hold the office, devolve on his successor, and not on his personal 
représentative." "It is provided that ail contracts on account .of 
the prison shall be made by the warden, and his successor may sue 
or bç sued thereon to final judgment and exécution." With the 
greatest respect for the authority of the chief justice, it is diiïicult 
to foUow his reasoning in this case, and especially that part of the 
reasoning which relates to the warden's liability to judgment and 
exécution. If the statute made the warden individually liable upon 
his contracts as warden, then it might well be that his receipts as 
warden were at his personal disposai, subject only to his accounting 
with the commonwealth as its debtor. But, if his condition was 
analogous to that of a corporation sole,, he was not liable to exécu- 
tion de bonis propriis, and the exécution could hâve been levied only 
upon the property which was in his hands by virtue of his office as ' 
warden. Again, the provision reqairing a warden's successor to 
take upon himself the prosecution and défense of any suit brought 
against the warden made it unlikely that an exécution could issue 
against the warden de bonis propriis. It could hardly be that the 
législature ' intended to make the warden liable de bonis propriis, 
not only upon the contracts made by him in his officiai capacity, 
but also upon the contracts made ofiàcially by his predecessor. If, 
however, exécution could not be levied upon the individual estate of 
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the warden, then it is submitted that the argument that the com- 
monwealth had no équitable interest in the money received by liim 
in bis ofQcial capacity would be greatly weakened. If he was not 
individually liable upon his contracta as warden, wby should be 
bave a bénéficiai interest in tbe warden's receipts? In whom could 
the bénéficiai interest inhere, except in tbe commonwealtb? Can 
it be said that a public officer, as such, bas the wbole bénéficiai in- 
terest in the money which he receives in virtue of his office? In Ke 
Oorn Exchange Bank, 7 Biss. 400, Fed. Cas. No. 3,242, Judge Drum- 
mond followed Com. v. Président, etc., of Phœnix Bank, and stated 
explicitly that a warden was liable to exécution de bonis propriis; 
saying that tbe warden had tbe right to use the money intrusted to 
him to pay debts contracted by him as warden, in order that he 
might relieve his own property from seizure on exécution. From 
this reasoning it would seem to foUow logically that the warden 
could use the money held by him as warden to pay his own private 
debts, and that the money so held by him could be levied upon to 
satisfy an exécution obtained against him for a private debt. If 
the conclusion be sound, doubtless debts for convict labor should be 
proved by him personally, but this use of the warden's receipts can 
hardly hâve been within the contemplation of the législature. Un- 
satisfactory as is some of the reasoning in the two cases just cited, 
this court is bound to foUow the former, as an authoritative inter- 
prétation of the statutes of Massachusetts, upon which statute the 
rights of counties and their oiïïicers dépend. But the condition of 
the master of the house of correction is unlike that of a warden, in 
some particulars of the warden's office dwelt upon by Cbief Justice 
Shaw. The master bas no control over the revenues of tbe house 
of correction, but is bound to turn over to the county, at short and 
stated intervais, the money be bas received. He has no power to 
disburse money. The debts which he incurs as master are to be 
paid by the county. It is almost inconceivable that an exécution re- 
covered against him on a contract which he has made as master 
can be levied upon his private property. It is unlikely that it can 
be levied upon tbe property of which, as master, he has tempo- 
rary custody. In the ordinary course of things, he will hold very 
little such property at any one time, as be is compelled by statute 
to pay it into tbe county treasury once a month. The receipts are 
appropriated to pay the expenses, indeed, but ail payments must be 
made by tbe county treasurer. It is true that the master is liable 
to suit, and this provision is doubtless derived from a like provi- 
sion concerning the warden, but this provision alone cannot over- 
come tbe strong presumption arising from the other particulars of 
the statutory System. Doubtless the judgment thus recovered 
against the master is to be enforced like a judgment recovered 
against the county. If it can be enforced only against the master, 
the State of the creditor is indeed perilous. Upon tbe wbole,, there- 
fore, I do not feel disposed to extend by analogy the décision in 
Com. V. Président, etc., of Pbœnix Bank to the case of the master 
of this house of correction. State of Maine v. Gould, 11 Metc. 
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(Mass.) 220, decided onlythat uiwier the statu tes pf Maine Ibe \yar- 
deniwas .the proper; party to bring suit, rather than the state.of 
Marne.?, ,Tlie décision did not invol.ye an^'; considération of the équi- 
table; dght of'the stateoi Maine tOf the nxoney to be reeovered. See, 
alsoi Bayné v. U. 8., 93 II. S. Q42; Inire Mellor, 10 Ben. 58, Fed. 
Cas. No. 9,401; In re Dodge, 4 DilL 532, Fed. Cas. No. 3>949. 

The irregularities ofthe master in making the contpaet, and in 
his tréatment ©£ the money coming to him, do n.ot affect the décision. 
No objection : was madè in argument to the form of propf, as on a 
note rather: than on an open accoïint,.:and the referee's ; report allow- 
ing proof by the county of Worcester is conflrmed. ; :■; 

2. Is the debt thns due by the bankrupt to the county of Worcester 
entitled to priority, under section 64b(5), as a debt owing to a per- 
son who is entitled to priority by the laws of Massachusetts? The 
law of Massachusetts relied upon is Pub. St. c. 157, § 104: 

"In the Arder for a diyidend under the precedlng section, the following claims 
shall beejiWtled to priority, and to be flrst paid in fuU in their order: First, ail 
debts due ;to the United States, and à,U debts due ,to and taxes assessed by this 
State, or atiy coùn1;y, City, or town thëi'ein." 

The trustée contends that this section! is not now a, law of the 
state of Al^ssachusetts, because, as part of the iç^êplvent law of 
Massachusetts, it has been suspended by the bankrupt . law of the 
United Sljaites. The arguinent,,is more ingénions than soilnd. The 
bankrupt açtof the XJnited States does not . repeal or altogether 
avoid the ;lilsol vent laws of the sévirai suâtes, but nierçly suspends 
their oper^ti«3n so far as thèy corne, iii confliçt with , the bankrupt 
law, or intrnde upon its province. Thus, in Ex parte Eames, 2 Story, 
322, 325, Fed. Cas. No. 4,237, Mr. J,ustice ^tory said,:, 

"My opinlpBiig.that as sflon as the bfinjirupt aet went , into . opération, in 
February las^, ^t ipso fapto suspendpd alj. action upon future cases arising under 
the state iiisolvent làws.'wliere the insolvent persôns were within thé purview 
of the banljkipt âct. l'saS^ future Cases, becausé very différent considera,tions 
would' or might apply where proceedings under any stateinaalvent l&ws were 
commenced andi iwere in progress before the tankrupt act went into opération." 

The léâi'ned justice thufe recognized that the ' Statè inSolvent laws 
were not altogether avpided- bj' the paésage ôf thè bankrupt act, 
but might still retain sdlne force of their oWn, though their applica- 
tion had bècpme extrenttely limited. Thàt the insolvent laws ôf the 
States retâln ^Otne fptc^ feveh during thé existence' of a Tbànkrupt law, 
sèe Judd v. IVes, 4 Metci (Mass.) 401; Appeâl of iShepardèon, 36 
Conn. 23;, Reèd v. Tayiôr, 82 lowa, 209; Bump,' Baïikr. (llth Ed.) 
98. It is io be ohservéd ' that, in niost ôf thé éâses in which the 
"repeal" of the insolvent la'Ws by the bankrupt act iS assertfed, the 
cbntext sh6#si plainly that 'the wôrd "repeal" isiiiséd'lbosély. That 
the insolvent làWs of à state are not aittogether rèpeàled or'avoided 
hy the passage pf a bankrupt act df the United States has fùrther 
been declail-éd ' Ih sëveral ôf ' thè bàhki'upt acts of thte United States. 
Thus, în thé act '6f 1800, §' 61; 'itwàspttjvided: ' ^ 

"That this àcé Shail iiot i^épeal or annnl, or lie boûStrued t6 repeal or annul, 
the laws of any fetate now in fbrcé, or which' Inày be hereaftèrenacted, for the 
relief of insolyent ûebiors, exdiept so: fat"'aB.jtiJae;same. may respect persons 
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who are or may be elearly witliin tlie purview of tbis act, and whose debts 
shall amount in the cases speciflsd în tlie second section thereof to the sums 
herein xnentioned. And if any person witliiil tlie purview of thia act sliail 
be imprisoned for the space of three montlis, îor any debt or upon any con- 
tract, unless the creditors of such prisoner shall proceed;to prosecute a com- 
mission of bankruptcy agàlnst liim or her, agreeably to the provisions of this 
act, sucb debtor may and 'shall be entitled to relief, undër any stich la\Vs for' 
the relief of insolveut debtors, tbis act notwithstanding." 

The existing bankrupt act, in its last clause, provides that: 

"Proceedings commenced under tbe state insolvent lavi's, before the passage 
of this act shall not be affected by It." 30 Stat. 5GG, § 71b. 

An insolvent law may be amended, repealed, or enacted by a state 
during tïie existence of the bankrupt law; and such amendment, 
repeal, and enactment will be valid législative acts, though the opéra- 
tion of thèse acts in spme respects be suspended while the bankrupt 
law, continues in force. "Wlien the bankrupt law has been repealed, 
the insolvent laws of the states become operative; and, if amended 
during the existence of the bankrupt law, they doubtless become oper- 
ative in their amended form. Counsel for the trustée sought in ar- 
gument an analogy between the insolvent laws thus suspended and 
a law unconstitutional, and therefore void, but the analogy is very 
imperfçct.- To establish that the insolvent laws of the several states 
now uppn their statute books are not "laws of the states," it must 
be shown that they are not laws at ail; that they are wholly voidij 
and not merely restricted in their application. Inasmuch, therefore, 
as the bankrupt act of 1898 expressly recognizes the existing validity 
of thèse insolvent laws as applied to proceedings commenced before 
the passage of the bankrupt act, and inasmuch as the insolvent laws 
revive, ex proprio vigore, on the repeal of the bankrupt law, it fol- 
lows that the insolvent laws hâve not been made wholly void, but 
are still laws of the states which adopted them. 

Again, the suprême court of Massachusetts has held that the prior- 
ities created by the insolvent law control, by analogy, the distribu- 
tion of an estate in the hands of receivers. Jones v. Publishing Co., 
171 Mass. 22, 50 N. E. 15. Is it clear that the passage of the bank- 
rupt act so avoided the insolvent laws of Massachusetts as to change 
the rule of distribution thus declared in the case of receivers? The 
décision in Jones v. Publishing Co. has been substantially enacted 
into statute (St. Mass. 1897, c. 400): 

"In the settlement of estâtes by receivers the foUowing claims shall be 
entitled to priority and to be flrst paid in fuU in their order: First. AU debts 
due to the "United States, and ail debts due to and taxes assessed by this com- 
monwealth, or by any county, city or town therein." 

Can it be contended that the last-mentioned statute also is re- 
pealed by thç bankrupt act? And, if not, does it not make the county 
a person entitled to priority by the laws of Massachusetts? 

Thèse technical considérations are strongly sustained by consid- 
érations which are practical. Plainly, the phrase "laws of the 
states," in section 64b(5) of the bankrupt act, was intended to hâve 
some meaning; and yét, if the trustée is right in his contention, 
only some exceptional, accidentai, and peculiar statutory priorities 
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were recognized by the bankrupt act, inasmuch as the lawB of the 
States regulating priority are generally a part of the insolvent laws. 

Éven Û by the passage of the bankrupt act the insolvent law of 
Massachusetts were so avoided that it has ceased to be a law of 
Massachusetts, yet nothing would prevent the législature of Massa- 
chusetts, during the existence of the bankrupt law, from passing a 
statute establishing priorities. Such a statute would hâve almost 
its sole effect in establishing priorities under the bankrupt law of 
the United States. It would be simply a re-enactment of the rule 
regarding the distribution of inSolYent estâtes which had prevailed 
by statute up to the passage of the bankrupt law. 1*0 suppose that 
Côngress ûieant to require such législation by the states is unreason- 
able. 

In Ke Eouse, Hazard & Co., 33 C. 0. A. 356, 91 Fed. 96, it was held 
that a claim for labor performed more than three months before the 
bankruptcy proceedings, and entitled to priority under the insol- 
vent laws of the state, was not entifléd to priority under the bank- 
rupt law; but the décision was rested solely upon the ground that 
the spécifie provisions of the bankrupt act concerning labor claims 
were intended to ovérride the provisions relating to wages made 
by the state statute. That the exemption accorded by the state stat- 
ute would hâve been valid in the absence of the express provisions 
of the bankrupt act concerning- wages was conceded. The bank- 
rupt act makes no such spécifie provision for debts due to states, 
counties, and municipalities, and hence, by référence, adopts the 
statute of Massachusetts as part of its own provisions. 

The debt due the county is entitled to priority. Decree of référée 
ùiodified accordingly. 



In re LBVY et al. 

(District Court, N. D. New York. May 3, 1899.) 

Bankruptct — Partnbrship— Dissolution. 

Under Bankruptcy Act 1898, § 5, providing that a partnershlp may be 
adjudged bankrupt "during tlie continuation of the partnership business, 
or after its dissolution and before the final settlement thereof," there is no 
final settlement of a flrm's business so long as debts remain unpaid, al- 
though the assets of the partnership hâve been swept away by exécutions, 
and it has long since ceased to do business, and has been dissolved by the 
partners. 

In Bankruptcy. This was a voluntary pétition, flied by Moses 
Levy, asldng for an adjudication of bankruptcy against himself, and 
also against the flrm of Eichman & Levy, of which he was a mem- 
ber. The other partner, Louis L. Eichman, flled an answer to the 
pétition, objecting to the adjudication of the flrm. The référée in 
bankruptcy to whom the case was referred reported as follows: 

I find the facts to be as follows: Prlor to December 12, 1877, the said Mosea 
Levy and liOuIs L. Richman, then being résidents of the state of Pennsylvania, 
were co-partners, composing the co-partnership flrm of Richman & Levy, doing 
business in the village of Foot of Plain, Bradford county, Pennsylvania. At 
tlie time of the flling of the pétition herein by the said Moses Levy, the said 
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co-partnership of Richman & Levy was dissolved, and the business thereof had 
ceased to be continued; but there had been, and bas been, no final settlement 
thereof. At the time of and for the six months next preceding the iiling of 
Iiis pétition herein, the said Moses Levy resided in the village of JVaverly, 
Tioga county, New York; and the said Louis L. Richman then resided in the 
city of New York, in said state, having bis place of business at 89 Bowery, in 
said city of New York. The said partnership of Richman & Levy, so dolng 
business in the state of Pennsylvania, and being indebted to divers persons, 
judgments were recovered for said debts in the court of eommon pleas of Brad- 
ford county in the state of Pennsylvania, the same being a court of record, in 
favor of the différent creditors hereinafter stated, and against said partnership 
of Richman & Levy, or against said Louis L. Richman and Moses Levy, as 
such co-partners, for the respective amounts stated: April 21, 1877, in favor 
of John Hunter or his wife against L. L. Richman and M. Levy, for $300, 
with interest from March, 1877, and $15.25 costs, on whicb was paid $34.02, 
March 30, 1878, and $40 on May 10, 1878. October 12, 1877, in favor of 0. 
Brothers against Richman & Levy, L. L. Richman, M. Levy, for $3,000 and 
Interest from June 16, 1877, with $62.69 costs, on which there was paid as pro- 
ceeds from a sale of property of the défendants upon exécution, December 12, 
1877, the sum of $2,791.18. October 17, 1877, in favor of C. S. Werner & 
Co. against Richman & Levy for $200 and interest from October 16, 1877, and 
$18.30 costs. October 17, 1877, in favor of C. S. Werner & Co. against Rich- 
man & Levy for $222 and interest from October 16, 1877, with $4.25 costs. 
October 27, 1877, in favor of John Hunter, 2d, against Richman & Levy, for 
$32 and interest from June 9, 1877, with $4.25 costs. February 25, 1878, in 
favor of Star Oil Co. against Richman & Levy for $127 and interest from Feb- 
ruary 25, 1878, with $27.67 costs. February 25, 1878, in favor of Cross & 
Beguelin against Richman & Levy for $868.23 and interest from December 3, 
1877, with $17.80 costs. July 8, 1877, in favor of Rosendorf & Co. against 
Richman & Levy for $749.20 and interest from July 23, 1883, with costs $21.58. 
No part of said judgments bas been paid, excepting as stated. And the said 
judgments, excepting so far as paid, as stated, are partnership debts of the said 
partnership of Richman & Levy, and fixed liabilities thereof evidenced by judg- 
ments absolutely owing at the time of the flling of said pétition herein. Upon 
one or more of said judgments an exécution was issued upon which ail the 
property belonging to said partnership was taken, and the same sold, and the 
proceeds applied in payment upon said judgments, being the iiayments stated. 
By opération of such exécution sale, tue said partnership was dissolved on or 
about December 12, 1877. At least fifteen years before the flliug of the péti- 
tion herein, both said Moses Levy and said Louis L. Richman departed from 
the state of Pennsylvania and became résidents of the state of New York, 
withiu which state they bave ever since continuously resided. Since the sale 
on exécution of the property of Richman & Levy, said partnership flrm bas 
had no assets, and has been and is insolvent. Before the commencement of this 
proceeding the said I^uis L. Richman refused to join with said Moses Levy in 
petitloning for an adjudication of said partnership as bankrupt; and there has 
been no allégation or proof on the question whether or net said Louis L. 
Richman is insolvent, or has committed an act of bankruptcy. And I find and 
détermine as conclusions of law that an order should be made adjudicating the 
said partnership of Richman & Levy, and the said petitioner Moses Levy, bank- 
rupt, in accordance with the prayer of said pétition. 
AU of which Is respectfully submitted. 

Roswell R. Moss, Référée in Bankruptcy. 

Benjamin F. Levy, for petitioner. 
Frédéric E. Perham, opposed. 

OOXE, District Judge. The object of the petitioner is to secure 
a discharge from debts contracted by the firm of Richman & Levy, 
of which he was a member. The pétition is resisted by Louis L. 
Richman, a former member of the flrm. By gênerai order 8, Rich- 
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man icpuld hâve proved that tjie partnersbip is not insolvent or he 
could haveavailed himself of any défense which â debtor proceeded 
against is teatîtled to interpose by the provisions of the àct. The 
insplVeùçy of the co-partnership. is c.onceded as is the existence of 
a large number of partnership débts, upon seyeral bf which judg- 
ments hâve been recovered. The principal opposition to the prayer 
of the pétition is based upon the fact that the flrîn' was dissolved 
in 1877 âiià that ail but pne of the debts are barréd by the statute 
of limitations of this statë^ though the jndgments ajre not barred in 
Pennsylvania^ where the business of the fii-m was transacted. It 
is thought that under the peculiar phraseology of section 5 of the 
bahbxuptcy adt, the pétition can be sustained, there having been no 
"final settleniènt," as therein provided. The entire subject bas been 
carefully examined by the référée and his report and opinion are so 
full and clear that further discussion is unnecessary. The question 
presented is an interesting bne, but there can be no dotibt that the 
pétitioner, assupiing that he conforms to the provisions of the act, 
is entitled to a discharge from thèse partnership debtS' and it is, at 
least, doubtful if this can be accomplished uniess the adjudication 
is made as pràyed for. On the othèr hand, it is not easy to see 
how Eichmati can be injured by such^ course, especiàlly if the debts 
are not now provable. The report of the référée shpuld be conflnned 
and there should be an adjudication and the usual order of référ- 
ence. ■ ■ ,•:'■ 



In re BEUMELKsAMP. 

(District Court, N, t>. New York. June 12, 1899.) 

No. 1,126. 

BaNKRUPTCY — POWBRS OV REFEREES — AMBNDMENT OF Pk*ITION. 

It is wlthln the jnrisdictloii and the discrétion of a référée in bankruptcy 
to order àmendments to be made In the pétition and schedule of a volun- 
tary banltrupt ref erred to hlm, in particulars as to which hè finds them de- 
f active or insufflcient, and to refuse to call à flrst meeting of creditors until 
such amendments be made. 

In Bankruptcy. On revievp of an order of the référée in bank- 
ruptcy requiring the amendment of the pétition and schedule of 
the bankrupt. 

The order was as follows: 

"An adjudication and order of référence having been certifled herein to the 
référée, upon examinatlon of the pétition and schedules, I flnd thçm insufficient 
in the foUowlng particulars: 1. The vérifications thereof being made before 
a notàry public are defective in the statement of the venue, such statement 
not showing the vérifications to hâve been made within the Jurisdiction of the 
notary public taking the same. 2. The vérifications of the schedules récite that 
the pétitioner was 'duly sworn (or afflrmed).' The form of vérification should 
State deflnitely how the vérification was made. 3. The three vérifications are 
détective and unavaillng because made before a notary public who is one of 
the attorneys for the bankrupt. 4, A number of the creditors are recited in the 
schedules as residing in large cities, as Boston and New York; no address being 
given by street and number or other such désignation as would afCord reasonable 
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évidence that the notices to be mailed to sud) creditors woiild reaeh them, nor 
do the papers disclose facts showing a diligent effort to ascertain the definite 
post-office address to which notices should be sent, and a fallure upon such 
reasonable effort to ascertain the same. While the statute requires the rési- 
dences to be stated, I think in order to further insure the purpose of the stat- 
ute, the papers should, in addition, state also the post-office address with rea- 
sonable certainty, or contain allégations showing facts upon which It may be 
concluded that after reasonable effort, such addresses cannot be ascertained. 
Ordered, that the application for an order appointing a first meeting of eredit- 
ors bè withheld, and that the pétition be amended or a new one filed correcting 
the errors above indicated. Charles L. Stone, Référée in Bankruptcy." 

Bankruptcy Rule No. xx. of the district court for the Northern 

district of New York provides that: 

"When a pétition referred to a référée is insufficient upon its face to confer 
.inrisdiction, he shall return the same to the clerlc with a statement of the de- 
fects noted thereon, and no further proceeding shall be had thereon until a 
new or amended pétition remedying such defects is filed with the clerk. The 
référée may, upon bis own motion, direct that the schedules be made more 
definite and certain by requiring the street and number to be given where a 
créditer résides in a city, and the référée may direct that the bankrupt furnlsh 
any other information regarding his property or his credltors which the référée 
may deem essential." 

G. W. Smith, for bankrupt. 

COXE, District Judge. The order made by the référée is one en- 
tirely within the scope of his authority pursuant to the provisions 
of the bankruptcy act and rule xx. of this court. Even though a 
motion to vacate or modify the referee's order were properly noticed 
before me I would not dictate to che référée as to matters so pe- 
culiarly within his province. The administration of the law will be 
fraught with endless vexations if the judge assumes to meddle with 
the référées as to matters within their discrétion. The affidavit of 
Mr. Smith, one of the attorneys for the bankrupt, dated June 3, 
1899, may induce the référée to modify the objection numbered 4 
in his order of June Ist. In any view such applications should flrst 
be presented to the référée. The matter is referred to the référée 
to take such action thereon as he may deem advisable. 



In re SCOTT. 

(District Court, W. D. Pennsylvania. February 14, 1809.) 

No. 94. 

BANKRUPTCT— EXAMINATION DP BaNERUPT— PRIVILEGE AOAINST SELFrCBIMI- 

NATiNG- Evidence. 

Where a person against whom indictments are pending in a state court 
is adjudged bankrupt on an involuntary pétition, and brought before the 
référée in bankruptcy for examination, he cannot be compelled to ansWer 
any questions propounded on such examination, where his answera would 
tend to criminate him on the trial of the pending indictments. 
Same. 

Although Bankruptcy Act 1898, § 7, relating to the examination of a 
bankrupt, provides that "no testimony given by him shall be offiered in 
évidence against him in any criminal proceeding," yet a bankrupt, on such 
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ezamlnatlon, cannot be compelled to answer any question which wouW 
tend to crlminate hlm on the triâl of a pehding indlctment agalnst hlm în 
.a stB^te court; for the Btatutory provision la not so broad as tbe constitua 
tlonal privilège against self-criminating évidence. 
8. Sam.».. 

.Where a bankrupt, against wbom indictments vcere pending In a state 
court, Wfts brought before the référée In bankruptcy for examina tien under 
Bankruptcy Aet 1898, § 7, and the refereè tendered hlm an oath embody- 
Ing those matters concerning which bankrupts are directed to be exam- 
Ined by said section, but the bankrupt refused to take such oatîi unless 
there was added thereto a réservation of bis right to claim privilège against 
any questions that might arise upon the examination, A«;d, that his con- 
stitutional privilège did not exempt him from being sworn, that such réser- 
vation was unnecessary, and that he must take the oath as prescribed by 
the référée. 

Id Bankruptcy. On certificate of référée in bankruptcy. 

A. Y. Smith, Gassidy & Eichardson, William Kaufman, William C. 
Q-ill, Magnus Pflaum, W. A. Blakely, and Way, Walker & Morris, for 
creditors. 

J. S. & E. G. Ferguson, for bankrupt. 

BUFFmGTON, District Judge. One J. McD. Scott was committed 
to jail by the court of common pleas of Allegheny county on a bench 
warrant proceeding based on an alleged fraudulent contracting of 
a debt, He was by said court also held for trial for fraudulent in- 
solvency. Subséquent to that court assuming jurisdiction in the 
premises, a pétition in involuntary bankruptcy was £Qed against 
him in this court, he was adjudged a bankrupt, and the cause re- 
ferred to Eeferee Blair, On a writ of habeas corpus ad testificandum 
Scott was brought before the référée for examination. He declined 
to take the oath in the form prescribed by such référée, and, when 
Bubsequently sworn in the form suggested by his counsel, declined to 
answer certain questions. Sucb refusai was based on the ground 
that his answers thereto would tend to criminate him on trial of the 
criminal charges now pending. The question arising from thèse 
facts are certified by the référée to this court for its opinion. 

That the proposed questions would tend to criminate the witness 
is asserted by reputable and compétent counsel who represent him 
in the criminal charge. The court being of like opinion, the question 
before us is whether, on an examination of an involuntary bankrupt 
before a référée, he can be compelled to disclose facts which tend to 
criminate him on a pending criminal charge. The flfth amendment 
to the fédéral constitution provides that "no person • • • shall 
be compelled, in any criminal case, to be a witness against himself," 
and in Counselman v. Hitchcock, 142 TJ. S. 547, 12 Sup. Ct. 195, it 
was held that this provision was not conflned to a criminal case 
against the party, but its object was to insure that one should not 
be compelled, when acting as a witness in any investigation, to give 
testimony which might tend to show he had committed a crime. "It 
is impossible," says the court, "that the meaning of the constitutional 
provision can only be that a person shall not be compelled to be a wit- 
niess against himsiçlf. It would doubtless cover such cases, but is not 
limited to them. The object was to insure that a person shall not 
be compelled, wkeu acting as a witness in any investigation, to give 
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testimony which might tend to show that he himself had committed 
a crime. The privilège is limited to criminal matters, but it is as 
broad as the mischief against which it seeks to guard." It is true 
that section 7 of the présent bankrupt law provides, "But no testi- 
mony given by him shall be offered in évidence in any criminal pro- 
ceeding," but such provision is not the équivalent of the constitu- 
tional safeguard. The testimony thus forced from a witness may 
disclose information by means of which other proof against him 
may be secured, and he thus be compelled, in effect, to furnish évi- 
dence to convict himself. Of the scope of a statute afifording im- 
munity to a self-incriminating witness the court in the case cited 
above say: 

"We are clearly of opinion tliat no statute which leaves the party or witness 
subject to prosecution after he answers the criminating question put to him can 
hâve the effect of supplanting the privilège conferred by the constitution of 
the United States. * * * In view o( the constitutional provision, a stat- 
utory enactment, to be valid, must afford absolute immunity against future 
prosecution for the offense to which the question relates." 

Clearly, the cited provision of the présent law is below the stand- 
ard hère indicated, and is much more restricted than the broad im- 
munity provision of the Interstate commerce law, which, while it 
was held by the circuit court of this circuit (Brown v. Walker, 70 
Fed. 46) a complète substitute for the constitutional provision, was so 
adjudged by a bare majoritv of the suprême court of the United 
States in 161 U. S. 591, 16 Sup. a. 644. The fact that an Enghsh 
witness in a bankruptcy proceeding had not the protection of such 
a constitutional right renders the English décisions cited inapplicable 
to the case of the présent witness, who has a right in a bankruptcy 
examination to plant himself on the express constitutional exemp- 
tion. The refusai of the witness to take the oath prescribed by the 
référée was, in our judgment, unwarranted. That oath embodied 
only matters concerning which the bankrupt is, by section 7, directed 
to be examined. To this oath the witness declined to be sworn un- 
less there was added the proviso, "Keserving, however, the right to 
claim any lawful privilège as against or in relation to any question 
which may arise upon any examination." Such proviso was unnec- 
essary. The mère administering of an oath cannot deprive a wit- 
ness of any lawful privilège he has. Non constat that he will be 
asked any question calling for exercise of this privilège. If such 
necessity arises, the mère fact that he was previously sworn will not 
estop or prevent him from demanding the protection guarantied him 
by tiie constitution. The certiflcate will therefore be returned to 
the référée, with instructions that the witness is not bound to auswer 
the incriminating questions, but was bound to take the oath submit- 
ted by the référée. To which action of the court counsel for the 
trustée excepts, and at his request an exception is noted. 
95F.-52 
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FRANCK et al. v. FRANK OHICORY CO. et al. 

(Circuit Court, E. D. Wisconsin. June 12, 1899.) 

UsTAiR Compétition— Imitation of Labwls— Fohm and Colob of Packasbs. 
Çîomplainant is the American, branch o£ a German flrm that manufac- 
tures a, substltute for cpfCee f rom chicory, that has had an extenslve sale 
lu the tfnited States fot many years. Its goods hâve for 25 yêars been put 
' ùp in packages of cyliiidrical form, Inclosed In réd paper, labeled as 
"Franck" chicory, and famlllarly known as "Frarick's Red RoU Chicory." 
In 1892 défendant commenced tbe manufacture and sale of a simllar arti- 
cle under the name of "Frank Chicory," put up in. packages of the same 
form, color, and gênerai appearance as complalnant's, and which were evl- 
dently intended to, and did in fact, decelve purchasers famillar with com- 
plalnant's goods. Défendant afterwards omltted the name "Frank" from 
some of its packages, but eontinued to use the same form and color of 
package and gênerai design of label. Seld, that the use of such packages, 
even as ehanged, was a oontinuance of the déception, which constituted 
unf ail compétition, and entitled complainant to an injunctioa restraining 
défendant from using not only the word "Frank," but also red wrappers 
or labels substantially identical in color with complalnant's. i 

This was a suit in equity fof an accounting and an injunction 
against the nse of complainants' trade name and unf air compétition 
by the imitation of complainants' packages. '• • 

The follO'rt'ing are complainants' exhibits: 
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Complainants' Exhibit. Defendant's Label A. 

Manufactured in America. 

AAchter D«uucher 

Frank Cichorien. 



Complainants' Bxhlblt. Defendant's Label B. 
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Louis C. Raegener and W. J. Turner, for complainants, 
Bloodgood, Kemper & Bloodgood, for défendants. 

SEAMAN, District Judge. The allégations of the bill of complaint 
are fully sustained by the testimony, and a case of unf air compétition 
in trade is clearly established against the défendants. The facts are 
substantially as foUows: The ûrm of Heinrich Franck Sohne, of 
Germany, are manufacturers of chicory as a substitute for coffee, 
having several factories in Europe. Their establishment dates from 
about the year 1832, and its business has been extensive and well 
known for half a century, and their products under the name of 
"Franck Kaflfee," and subsequently of "Franck Chicory," hâve been 
sent to ail parts of the civilized world. For upwards of 35 years they 
hâve had large trade in the United States, and in 1895 established 
the branch ûrm of Heinrich Franck Sôhne & Co., in this country, at 
Flushing, L. I., the members of which are complainants in this action. 
The désignation "Kaffee" was abandoned in the United States some 
years since, to avoid infringement of "pure food" laws in several 
States, but the names "Franck Chicory," and "Genuine Franck," or 
"Aechter Franck" (the German équivalent), bave been constantly 
preserved. The packages hâve been made for upwards of 25 years 
in cylindrical form, inclosed in red paper, and familiarly known 
as "Franck's Ked KoU Chicory." Under the name of "Franck," 
and in such livery, the product obtained some degree of popularity 
among the Germans of Wisconsin, especially at and in the vicinity 
of Milwaukee, and including Oedarburg, where the défendants' busi- 
ness was established. In 1892 the "Frank Chicory Compajiy" was 
organîzed at Oedarburg, and entered upon the manufacture of chicory 
under that name, in packages which are clearly colorable imitations 
of the complainants' production. The name of "Frank" is claimed 
to bave been derived from the name of a farmer, who was one of 
the stockholders, and who raised chicory, although he was neither 
a principal stockholder nor manager of the business. The prési- 
dent of the défendant company is a grocer, and admits bis acquaint- 
ance with and dealings in the "complainants' red roU chicory" for 
15 or 20 years, and that such color was adopted by his company 
because it "was the popular color." The name "Frank" was evi- 
dently found serviceable, and adopted for the same reason. Sub- 
sequently, when the question of infringement was raised, the de- 
fendants changed the labels on a portion of their production to read 
"Cedarburg Chicory Company," instead of "Frank Chicory Com- 
pany," but preserved the same gênerai appearance, form, and color; 
and the earlier label was not discontinued in actual use. As it is 
manifest from the undisputed testimony that the défendants entered 
the âeld with the imitation which was both calculated to and did 
deceive purchasers who were familiar with the complainants' goods, 
and thus captured the trade of the latter, and the substituted label 
is a continuation of that déception in its appearance as a whole, 
I am of opinion that the défendants must be enjoined from the use 
of either label, and from using on the label the name "Franck" or 
"Frank" to designate their goods, or to use a label which is so identi- 
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cal in color as to préserve the déception. It is true that one can- 
not obtain exclusive trade-mark righta in color or in form of pack- 
age, but this case is not one solely for enforcement of a trade-mark. 
It is likewise true that other manufacturers bave employed both the 
peculiar form, and in some instances the same color, but clearly 
distinguished in other respects from complainants' production. Un- 
der the circumstances shown, however, there can be no just relief 
from the unfair compétition without a change in color as well. The 
défendants must be allowed no advantage ont of the trade thus 
obtained wrongfully, but must establish the réputation of their 
goods upon merit, and without benefit of the imitation. Decree for 
the complainants may be prepared accordingly. 



SPEAGUE ELECTRIC RAILWAY & MOTOR CO. v. NASSATT ELEOTRIO 

R. CO. 

(Circuit Court of Appeals, Second Circuit. May 25, 1899.) 

No. 156. 

Patents— Suit fok Infkingkmbnt— Prbliminart Injunction. 

Where the question of infrlngement is a doubtful one, and to snstaln the 
claim requires a broader construction of the daims of the patent than lias 
been glven in prior adjudications, such question should not be determlned 
on a motion for preliminary injunction. 

Appeals from the Circuit Court of the United States for tke East- 
ern District of New York. 

Frédéric H. Betts, for complainant. 
William H. Kenyon, for défendant. 

Before WALLACE and SHIPMAN, Circuit Judges. 

PER CUKIAM. This is an appeal from an order granting a pre- 
liminary injunction restraining the défendant from infringing daims 
2 and 6 of letters patent No. 324,892, granted August 25, 1885, to 
Frank J. Sprague, for an improved electric railway motor, and re- 
fusing an injunction restraining the infrlngement of claim 4 of said 
letters patent. The défendant bas appealed from that part of the 
order granting the injunction, and the complainant has appealed 
from that part of it refusing one. The appeal présents the ques- 
tion whether the electric railway motor of the défendant, as modi- 
fled in construction since the décision of this court in the case of 
Sprague Electric Railway & Motor Co. v. Union Ry. Co., 84 Fed. 
641, is an infringement of either of the three claims. When the 
patent was considered previously by this court, we were of the opin- 
ion that it did not embody a primary invention, or one of a broad 
character, and we referred to the case of Adams Electric Ry. Co. 
V. Lindell Ry. Co., 40 U. S. App. 482, 23 C. G. A. 223, and 77 Fed. 
432, as containing a statement of the prior state of the art. The 
opinion is a part of the moving papers for présent purposes. The 
prior patent to Finney discloses the principal features of Sprague's 



itiveâlionv aàd what S^ïragoe bas described and claîmed in the prés- 
ent pàtefits are improvènïents in détails of construction and ar- 
î<âiigëtlien4l. '-Ône of his inlptovements cônsists in introducing a flex- 
Ifele connectiétt' between the motor and the car body, or the truck 
frame, at the «nd opposite the driring a:xle. In the motbr of the 
iHhney patent that end restsupon the' crossbar of a frame which 
ïsisupportedby the axles ai the vehicle. It is rigidly connected with 
thè crossbar; and the crossbar isbolted to the frame. In the prés- 
ent patent that ènd ol the motor is "hung from a crosspiece, F, on 
the truck, by heavy springs^b, b, or from the car body itself in the 
Cîise of a Street car or other vehicle having no truck." Another 
improvement described in the patent consists in introducing sup- 
porting springs at the axle end of the motor. "Thèse springs ex- 
tend to crossbars on truck frame, or to the car body in case no truck 
is used. Their tension is adjusted by nuts, t, which are locked by 
éthèr nuts, uV This adjustment may be such as to carry wholly or 
partially the weight of this end of the motor, or so as to actually 
exert a pressure upon the lower side of the driving a^le." The im- 
provements described are apparently contrived to hold the motor 
in elastic restraint. The spécification states that "the connection 
of the entire motor with the truck is through springs, so that its po- 
sition is not affected by théimovements of the truck upon its springs." 
Unlëss the defendant's motôr is "supportéd by deïiblé connections 
frbiii the body of the vëhicle" at the énd opposite the driving axle, 
it does not infringe the second claim; and, unless it is "flexibly 
supportéd from such. vehicle/' it does not infringe the sixth daim. 
The defendant's motor is supportéd at the end opposite the driving 
axle by a crossbar f astened to the frame at each end by a boit pass- 
ing through a wooden block, a lock washer, and a nut. The frame 
is the frame of the Finney patent. The springs intérposed between 
the crossbar and the frame, which weré a feàture of its iformer mo- 
tor, hâve been removed. The theory for the complainant is that 
in «opération the blocks fôrming the connection become loose, and 
when loose allow a sufflcient movemèïit of the motor at that end 
to constitute practically a flexible connection. 

Two questions must be determined in favor of the complainant 
to support the theory of infringement. Can the claims be construed 
to cover a flexible connection or support for the motor not elastic? 
Are the boit connections in the defendant's motor flexible in any 
sensé of the term? The first question has not been touched by any 
of the previous adjudications upon the patent. The second ques- 
tion involves the proposition that "flexibility" and **looseness" are 
équivalent mechanical tenus. The normal condition of the connec- 
tion in the defendant's motor is inflexible. When it has worked 
loose, it may, perhaps, with propriety be said to be a yielding con- 
nection; We are not satisfled, however, from the affldavits con- 
tained in the record, that It is not in practical use, as it is originally, 
a mechanîcally rigid onë. - The questions thUs suggested are too 
doubtftd to be resolvèd upon a motion for a preliminary injunction, 
and shonld be reserved until the final hearing of the cause. The 
fourth claim of the patent bas; never been adjudicated, and the court 
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below properly refused to détermine its validity and scope upon the 
motion. The part of the order denying an injunction is afflnned; 
the part granting an injunction is reversed, with costs. 



PBLZEK V. CITY OF BINGHAMTON et al. 

(Circuit Court of Appeals, Second Circuit. April 4, 1899.) 

No. 140. 

1. Patbnts— Construction ov- Licensb. 

A license to malîe and seii a patented article during tlie term of the 
license, royalty to be paid on ail sales made before its termination, thougli 
delivery sliould not be made till afterwards, by implication excludes tlie 
lieensee from the right to malie sales after the license has been termiuated 
by his own élection, though the articles sold were made during the term. 

3. Samb — i:DiT FOR Infbingembnt— Injunction aqainst City. 

A City which purchased patented combination gas and electric lighting 
fixtures for use in its clty hall, after having been notified that they were 
being sold in inf ringement of the patent, and which took a bond to indem- 
nify it against the resuit of litigation, has no equity, on tlie ground of 
being a public corporation, to claim exemption from the usual temporary 
injunction against using the fixtures pending a suit for the infringement. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Eichard N. Dyer, for appellant. 
H. T. Fenton, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from an order of 
December 16, 1898, of the circuit court for the Northern district of 
New York, denying a motion for an injunction pendente lite against 
the city of Binghamton's unlicensed use of reissued letters patent No. 
11,478, to Lutlier Stieringer, as assignor to George Maitland, for im- 
provements in electrical iixtures. The original patent was dated 
June 6, 1882. The, validity of claim 1 of the reissue was sustained 
by this court in Maitland v. Manufacturing Co., 29 C. G. A. 607, 86 
Fed. 124, and that question did not arise upon this appeal. In July, 
1898, the city of Binghamton advertised for proposais for furnishing 
combination gas and electric lighting fixtures for its city hall. Pro- 
posais were submitted on July , 19, 1898, by several copapetitors, one 
of whom was David J. Malane, the co-defendant, and the common 
council or its committee were informed that the use of his fixtures 
would be an infringement of the Maitland patent, The contract was 
given to him upon his furnishing a bond of indepinity against the re- 
suit of lawsuits, and he entered into a written agreement with the 
city on August 5th. On September 7th formai written notice was 
given to the city by the plaintiff's attorney of the proposed suit and 
application for an injunction. There are 240 fixtures in the city 
hall, of which 123 infringe claim 1 of the reissued patent. The ques- 
tion of infringement was not argued by the defejidant. The points 
made by the défendant were the impropriety of enjoining a municipal 
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corporation, which was a mère user, against the use of the flxtures, 
in a public building for a short time, and the faetithat the Horn & 
Brannen Manuf aeturing Company, which sold the flxtures to Malane, 
was a licensee under the patent, so far as thèse flxtures are con- 
cerned. A motion for an injunction was made, and was decided 
against the complainant, on November 15, 1898. A second motion 
was subsequently nlade on the same papers and on two additional 
afadavits which were apparently presented to explain the extent of 
the license claimed by Malane, and from the order denying that mo- 
tion this appeal was taken. 

The plaintiff does not manufacture the patented flxtures, but de- 
rives his profit from royalties from licensees. The licenses are of 
two kinds, — one to make the insulating joint, and another to make 
the whole flxture. The Macallen Company was licensed to make 
joints to be sold for use only on flxtures made by licensees. The 
Horn & Brannep Company was a licensee from April 1, 1896, to June 
26, 1897, to manufacture, buy, and sell the patented électric flxtures 
at a royalty of 3 per cent, on the wholesale selling price of the entire 
flxture, including joints, and agreed not to manufacture insulating 
joints, but to purchase them from licensed manufacturers. The 
royalty on the joint was one cent per joint. Before the Horn & 
Brannen Company voluntarily terminated its license, it had bought 
from the Macallen Company the joints in question, and had flxtures 
on hand which had neither been sold nor ordered. After the Malane 
order, thèse flxtures were assembled, and the Macallen insulating 
joint was applied to each flxture. The claim of Horn & Brannen is 
that, inasmuch as the joints were purchased and the flxtures were 
made during the existence of the license, they could be assembled 
and sold under the license after its cancellation. In order to déter- 
mine the correctness of this position, référence must be had to the 
terms of the license dated April 1, 1896, and it appears that the 
licensee agreed to pay the licensor royalties on ail the électric light 
flxtures which it sold, and that the license further provides as foUows: 
"This royalty shall be paid only upon said sales and said business 
done by the party of the second part, the orders for which are taken 
subséquent to April 1, 1896; and, at the expiration or termination in 
any wise of this agreement, the said royalties shall be paid on ail 
orders taken prier to such expiration or termination, whether the 
goods are delivered prior thereto or subséquent thereto." Royalties 
were to be paid only on sales upon orders taken after April Ist, and 
the agreement was not rétroactive. They were furthermore payjable 
on ail delivèries upon orders made before its cancellation. The im- 
plication ia very strong that after cancellation delivèries upon new 
orders must cease. It was not the intention of thê agreement that 
goods could be accumulated by the licensee during the continuance 
of the license, and, although not ordered before its voluntary can- 
cellation, ëould be subsequently sold in compétition with other li- 
censes, and such sales made after cancellation are unauthorized. 
We perceiveno equity in favor of the city. Its ofHcers were care- 
fully informed of the prospect of litigation, took a bond to indemnify 
them against an untowàrd resultj and other flxtures can be substi- 
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tuted with very little delay. Tlie amount of the royalty on the in- 
fringing flxtures is net large, and the time during which the order 
for an injunction must be operative will be short, but we are to act 
upon the motion as it stood before the circuit court in December, 1898, 
when the question was of larger importance to the other licensees of 
the complainant. The order of the circuit court is reversed, with 
costs, and the case is remanded to that court, with instructions to 
grant the motion and issue an order of injunction pendente lite. 



RULIFSON et al. v. JOHNSON. 

(Circuit Court, N. D. New York. July 6, 1899.) 

Patents — Invention— Bban-Harvesteks. 

ïhe Rulifson patent, No. 364,603, for improvements in bean-harvesters, 
eonstrued, in view of the prior state of the art, and hdd void for want of 
invention as to daims 1, 3, 4, 7, 8, and 9. 

This was a suit in equity by Philetus Eulifson and others against 
Sylvester P. Johnson for alleged infringement of a patent for im- 
provement in bean-harvesters. 

Homer H. Woodward, for complainants. 
David N. Salisbury, for défendant. 

COXE, District Judge. This is an infringement suit based upon 
letters patent, No. 364,603, granted to the' complainants June 7, 1887, 
for improvements in bean-harvesters. The machine consists of a 
frame supported upon two wheels and capable of being adjusted up 
and down to vary the depth at which the shares enter the ground 
or, if desired, to throw them entirely out of action. The shares are 
attached to outwardly curved arms which extend downwardly from 
the frame. In front of the shares are vine lifters also attached to 
the frame and provided with arms to turn the vines inwardly as 
the machine is drawn along. Tbe shares are also provided with 
backwardly projecting rods which assist in throwing the vines to- 
wards the center. The machine is intended to be drawn by ani- 
mais and to eut two rows of beans; it is said to be simple, cheap 
and durable and to effect a saving of time and labor in gathering a 
crop of beans. The claims alleged to be infringed are the ârst, third, 
fourth, seventh, eighth and ninth. They are as follows: 

"1. The combination, with the frame A B, adjustably supported on the 
wheels G C, of shares D D', connected with the frame by the outwardly curved 
arms E E', substantially as and for the purposes set forth." 

"3. The combination, with the frame A B, adjustably supported on the 
wheels C C, of shares D D', connected with the frame by the outwardly curved 
arms B E', and points G G', substantially as and for the purposes set forth. 

"4. The combination, with the frame A B, adjustably supported on the 
wheels G O', of the shares D D', connected with the frame by the outwardly 
curved arms E E', and provided with the laterally projecting points c c, sub- 
stantially as and for the purposes set forth." 

"7. The combination, with the frame A B, adjustably supported on the 
wheels C C, of shares D D', connected with the frame by the outwardly 
curved arms B E', and the points G G', provided with arms b b', substantially 
as and for the purposes set forth. 
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"8. In a bean-harvester, the eomblnation of a share or cutter to aet on the 
bean-stalks and a standa,rd to caxry sald share, eurved outward at its lower 
end, substantially as désçribed, whereby the viues are, permltted to pàss over 
the share -wlthout lodgirig against the standard. 

"9. In a bean-hàrvester, in eomblnation with a wheeled frame, a share, D, 
having the front horiaontal edge oblique to the line of travel, a vine-lifter, G, 
located In front of the forward part of the share, and a gathering-arm, b, ex- 
tending inward and rearward from the jifter in a line approximately parallel 
with the edge of the share." 

The folio wing diagrams will help to explain the questions in issue : 
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The défenses are lack. of invention, anticipation, prlor use and 
noninfringement. Tlie application was flled December 20, 1884. In 
January, 1885, Fred. W. Miller, who had been in the employ of the 
complainants assisting them in manufaçturing harvesters, also flled 
an application covering similar subject-matter. The issue in the pat- 
ent office was stated as follows: 

"In a bean-harvester, the combination of the frame supported upon wlieels 
of cutting blades or shares, one on each side conneeted with the frame by out- 
wardly curved arins and vine-lifters, one on each side, provided with gathering 
rods substantially as and for the purpose set forth." 

The examiner considered the two novel features to be the out- 
wardly curved arms and the gathering rods, but as Miller regarded 
the former a disadvantage the investigation was conflned to the lat- 
ter feature. It was decided that the complainants were the true 
invtntors and that Miller' s contributions to the art were made as 
a mechanic while carrying out their ideas. The file wrapper and 
contents are not in the record. The défendant has called no wit- 
ness who has qualified as an expert and the testimony of the com- 
plainants' expert is so gênerai that it is ; of little assistance to the 
court. Upon the question of infringement, for instance, he is shown 
a model of the defendant's harvester and says: 

"It embraces some of the claims shown In the said patent namely, the first, 
third, fourth, seventh, eighth, and ninth claims." 

This is ail. The court is, therefore, compelled to supply the omis- 
sions as best it can and to construe the claims without the help 
which thèse records usually contain. It is thought that as between 
the complainants and Miller the décision of the examiner was cor- 
rect and there is nothing in the proof to warrant the court in reach- 
ing a différent conclusion. It was argued at the hearing that one 
. of the most useful features of the patented machine was the mechan- 
ism for lowering and raising the frame on both sides, or on one side 
only, as occasion may require. It seemed to the court that inven 
tion might be predicated of this simultaneous or alternate adjust- 
raent; but upon an examination it is found that this feature is not 
covered by any of the claims. The spécification states that "the 
frame is supported on the wheels C C by means of the pivoted arms 
J J' with the handles I I' by which the frame may be adjusted up 
and down. * * * A notched segment, r', is attached to each side 
of the frame, and a spring catch, e, on the lever I I' engages with 
the notches, so that the frame may be adjusted and held at any de- 
sired distance above the ground." Tliese jiarts are not luentioned 
in the claims either by the référence letters or by gênerai descrip- 
tion. The broad language of the claims "the combination with the 
frame A B, adjustably supported on the wheels C C," cannot be 
construed to cover the spécifie devices referred to because bean- 
harvesters, with adjustable supports, were confessedly old in the art, 
and, also because, thèse devices after being specifically described are 
not claimed. The éléments of the first claim are as follows: First. 
The frame A B adjustably supported on the wheels C C. Second. 
The shares D D', conneeted with the frame by the outwardly curved 
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arma E E'. Bean-harvesters having an adjustable frame, supported 
on two Wheels, and shares eonnected with the frame by downwardly 
extending arms had been in use years before the alleged invention. 
They are shown in the patent to Bradford, No. 270,381, of January, 
1883. The only patentable distiûction between the two is the out- 
wardly curved arms, but thèse, or their équivalents, are found in the 
machine made by Ttuman Cooley in 1879. It is doubtful if, in any 
view, it involved invention to attach the share to a curved arm for 
the purpose of removing the latter from the Une of the row of beans, 
but if it did, substantially the same character of standard is shown 
in the Cooley harvester. 

The third claim is for a more restricted combination, the vine- 
lifters G G' being added to the combination of the flrst daim. Vine- 
lifters were not new. The patent to Morgan, No. 150,599, dated 
May 5, 1874, states that "the invention consista in a bean-harvester 
with an appliance for raising the vines, holding the vines in a raised 
position, and a device for severing the raised vines." Again the 
spécification says: 

"The cheek-pieces G, or gatherers, being supported by the wheels H just 
above, but close to the surface of theground, pass under the bean- vines, lift 
them into a standing position," etc. 

The Bradford and Johnson harvesters, both of them antedating 
the patent, hâve similar lifting devices attached to the frame ahead 
of the cutters. . 

The fourth claim adds to the combination of the flrst claim au 
additional élément, namely, the laterally projecting points c c at- 
tached to the shares. The only notice that the spécification takes of 
this feature is as follows: 

"In Fig. 4 we bave represented in full lines and in Fig. 2 in dotted Unes, 
a modification in which the shaj'e is provlded at its point with an outwardly 
projecting edge or cutting point, c." 

Whether or not this point performs any function is left in doubt. 
If it adds anything to the eflfectiveness of the machine the character 
of the addition is not stated. It is doubtful whether it is possible 
to found invention upon such a slight change in construction even 
if the reason for the change and its function are pointed out, but 
it is entirely clear that a patent cannot be upheld founded upon such 
a meager description. The évidence of ihfringement of this claim 
is far from satisfactory. This controversy relates to a single machine 
purchased of Fred. W. Miller in 1885 and sold by the défendant at 
auction in the spring of 1892. The défendant testifies that in 1886 
he substituted steel shares without the points c c for the cast-iron 
shares which were on the machine when it was purchased of Miller 
and that he bas not used the points since. It will be remembered 
that the patent was not issued until June, 1887. 

The seventh claim adds the "arms b b' " to the points G G' of the 
third claim. Thèse arms are intended to turn the vine inward as 
the machine advances. They were old in the art as early as 1882 
and were used on the Orrin Johnson and Bradford machines. In 
the Bradford patent gathering rods are described which "assist in 
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f,'atliering the beans and holding them in an upright position as they 
yass back." 

The eighth claim coverS the outwardly curved standard for the 
share and has been sufflciently discussed in considering the combina- 
tion of the flrst claim. 

The ninth claim is intended to cover the mechanism when used 
to eut a single row of beans and has been suiBciently considered. 
Considérable testimony was adduced to prove that the patented har- 
A'ester was an improvement on the machine which preceded it. A 
number of intelligent farmers preferred it to the Bradford machine 
discarding the latter when they became convinced that the former 
was more successful in opération. The difflculty with this testimony 
is that it fails to show to what this success was attributable. There 
is certainly nothing to warrant a flnding that it was due to the comr 
binations of the claims in controversy. It may hâve been due to 
greater ease of adjustment, to improved construction, to reduced 
weight, to better materials or to more mature judgment in the rela- 
tive location of parts. None of thèse features are covered by the 
claims and most of them are not patentable subject-matter. The im- 
pression, produced by the entire record is that the Kulif son machine 
is the natural évolution of the art. The improvements are such as 
would suggest themselves to an intelligent farmer after seeing the 
older machines in opération. It cannot be said that there is a 
single new feature in the machine unless the mechanism for raising 
aad lowering the frame can be thus considered. The main combina- 
tions are ail found in the prior art. Some slight changes hâve been 
introduced and some unimportant éléments added, but they are ail 
within the province of the skilled mechanic and not of the inventer. 
The situation seems similar to the one considered by this court in 
Fuller & Johnson Mfg. Co. v. Bender, 69 Ped. 999. If the patentées 
hâve contributed anything to the art which produces a new resuit 
or a patentable change in the old resuit the court has been unable 
to flnd it in the record. The machine of the patent is the machine 
of the prior art operating in the old way and producing the old resuit. 
The machine is evidently an efficient one and the court approached 
the considération of the évidence with the expectation that some of 
the principal features might be attributed to the inventive skill of 
the complainants, but, with every inclination to flnd otherwise, the 
court is compelled to the conclusion that the évidence will not war- 
rant a decree in favor of the complainants. The bill is dismissed. 



THE FRED B. SANDER. 

(District Court, D. Washington, N. D. June 27, 1899.) 

Skamen— Release of Wages— Execution Under Constraint. 

A release of wages earned by a seaman, executed while on board the 
vessel on a voyage, and iiiiprisoned in irons, on his being released from 
imprisonment and dlscharged will be presumed by a court of admiralty to 
hâve been given under constraint, and will not be glven effect. 
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^, Sam e—Pamaobs pQR Abusive TpHATMENT. ,,. 

• " Iiibelant, wliile 'éooiî oii a scHodilér, during àïi altercation tfas ' assaulted 
by the captain, and, on freeing himself, seized an ax, with whicb be in- 

'•;.: fllcted a wound on the eaptain's hand. He'was seized ànd placed in irons 
, ■ by the icaptain's order, and thro^n d"^'"^ ^ hatch, -vehere jbe was cbained 
and kept a prisoner for about 10 days, and tben released and diseharged. 
He was handled with unnecessary roughness, by which bne 6î bis ribs 
wàs broken, and he recèlved othet Injuries, none of which were given any 
■ attention or care during bis imprik)nment, and from which he was disa- 
ibled and suffiered for some tinie thereafter. Eeld, in a suit in rem to re- 
cpver, wages and damages, that "v^hile, under admlralty ■ rùle 16, he could 
not recqver for the assault and bàttery, he was entitled to his wages, and 
dàtitàgés for the ffïilure to glvè hirn proper care after ittjury, but, in view 
Of his being- also in fault, such damages would be limited to $200. 

Suit in.rem against the schooner Fred E. Sander to recover wages 
earned as cook on a voyage from Seattle to St. Michael, and for 
damages, for abusive treatment and negl.ect wliile the libelant was in 
a disabléd, and sufferiiig condition at St. Michael. , On final hearing. 

Metcalfe & Jurey, for daimant. 

Pratt:& Riddle and James Klefer, for libelant. 

HANFOED, District Judge. The story of this case, as I hâve gath- 
ered it from the testimony, is as follows: The libelant signed ship- 
ping articles at the port of Seattle on the 3d day of June, 1897, to 
serve as cOok on board the Fred E. Sander on a voyage to St. Michael 
and returû to Puget Sound, at the agreed rate of wages of |45 per 
monthi The libelant is quite an old man, and past the âge for doing 
the ordinary work of ati able seaman ; but he is a , compétent cook, 
and performed his duties in a satisfactory manner on the passage 
from Seattle to St. Michael. Besides the complément of ofiflcers and 
men, there was on board the vessel on said voyage the eaptain's 
wife and an infant child and a nursemaid. It was the custom on the 
vessel to serve two breakfasts in, the cabin, — the ârst for the mates 
and the nursemaid, and the second for the captain and his wife. 
One morning, while the vessel was at St. Michael, the nursemaid was 
late in doming to breakfast, and the matés took advantage of her 
tardiness by eating ail of the breakfast served for the three persons. 
The cabin boy informed the libelant of this, and that the maid wished 
to hâve a second breakfast prepared for her, to which the libelant 
replied that a breakfast especially for her could not be served, and 
that she would hâve to take her : breakfast with the captain and his 
wife; and her breakfast was served in the manner he proposed, but 
the maid informed the captain that the libelant had refused to cook 
meals for her in the ship. Acting upon this information, the captain 
went forward, and spoke to the libelant in an irritable manner, and 
the libelant answered him insolently ; no doubt feeling exasperated by 
the eaptain's manner towards him after he had aetually prepared two 
breakfasts for the maid. The captain attempted to punish his inso- 
lence by assaulting him, and a scuffle ensued in the galley. The libel- 
ant, as soOn as he could get f ree from the eaptain's grasp, sprang 
out of the galley and picked up an a-x, with wtiich he aimed a blow 
at the captain, viciously inflicting. a severe wound upon the eaptain's 
hand, and then attempted to escape from the conséquences by going 
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aloft in the rigging. The captaia ordered the mates to put liim in 
irons, and then went into the cabiû. The mates brought the libelant 
to the deck, put handeuffs on him, and, handling him very roughly, 
conducted him to the afterpart of the vessel, where they threw him 
down the lazarette hatch; and by the captain's orders he was chained 
to a stanchion, and imprisoned in the lazarette for about 10 days. 
He was, however, allowed certain liberty for exercise and necessary 
purposes. He was thrown into the lazarette with nnnecessary force, 
and probably received several kicks or blows, whereby one of his 
ribs was broken, and he sustained other injuries more or less severe. 
While in the lazarette he was cramped for want of suiiicient room, 
and suffered great discomfort, and no attention whatever was paid 
to the treatment of his wounds. On the 20th day of July, 1897, with 
his own consent, he was released from imprisonment, and discharged 
from the service of the ship, and engaged as a mariner on board of 
another American vessel then at St. Michael; but being weak and 
sore, and too old to perform the duties of a seaman with safety to 
himself, he did not go to sea, but secured a position as cook on board 
a river steamer running on the Yukon river. He was then able to 
superintend the cooking department in said steamboat, but was 
unable to do hard work for several weeks. On the steamboat he Was 
for the flrst time put in bandages, and received proper treatment for 
his broken rib. "So wages were paid to him for his services on board 
the Fred E. Sander, and at the time of his release from imprisonment 
he signed a paper relinquishing his claim for wages. 

I hold that the libelant's written agreement to forfeit his wàges 
is not binding upon him, for the reason that, considefing his situation 
at the time, a presumption arises that he was constrained to sign 
the agreement, or suffer further imprisonment, which he had every 
reason to believe would continue until the return of the vessel to 
l'nget Sound. Courts of admiralty pay no respect to agreements of 
seamen to forfeit their wages, extorted from them at sea, or in places 
where the power of the ship's master is suprême. 

The libelant cannot recover in this suit any damages for assault 
made upon him and injuries inllicted by the violence "of the captai n 
and his subordinate oiïicers, because admiralty rule IC does not per- 
mit a suit in rem to recover damages for such injuries; but, after 
the injuries had been inflicted, he was entitled to humane treatment, 
and to be cured at the expense of the ship. For his additional nn- 
necessary suffering, and the neglect of the captain to see that he 
had such proper treatment for the cure of his injuries as, under the 
circumstances, might hâve been afforded^ he is entitled to some com- 
pensation. If he were without fault in the matter, his claim for sub- 
stantial damages would be entirely just, and I would unhesitatingly 
award to him more libéral recompense than the amount which I hâve 
tixed as proper under ail the circumstances which I hâve detailed. 
The libelant is himself blameworthy, and to a very considérable es- 
tent responsible for his own injuries, by reason of his unjustiflable 
conduct — First, in offering insolence to the captain when he was 
spoken to concerning his duties; and, second, in retaliating for an 
assault which had been made upon him by making a murderous as- 
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sault upon the captain witli a deadly weapon. The captain's ai 
usage was sufflcient to provoke him to anger, but the circumstances 
were not such as to justify him in resorting to the use of a dangerous 
weapon in self -défense, because he had no reason to believe tàat he 
was in imminent danger of sufEering great bodily harm, and he had 
not retreated to the wall. Gonsidering ail the circumstances shown 
by the eTidence, it is my opinion that justice will be done by awarding 
to the libelant wages at the rate of |45 per month for a period of 
three months, and damages for neglect to treat him properly after his 
injuries, in the sum of |200 and costs. A decree will be entered in 
accordance with this opinion. 



MeMASTER et al. v. ONE DREDGE. 
(District Court, D. Oregon. July 8, 1899.) 

1. Makitime LftîNS— Vessbls Subject to— Drkdgb. 

A dredgé capable of being moved from place to place on navigable 
waters, and of the transportation of macliinery and sand and gravel taken 
from the bottom of rirers, is a vessel, and subject to maritime liens. 

3. AdmIbalty — JuBisDioTioif TO Bnporcb Statutokt Liens— Contbacts not 
Maritime. 

A court of admiralty Is wlthout jurisdlction of a suit to enforce a lien 
unless It arises from a maritime contract, and a contract to bulld a vessel 
is not maritime, nor Is It made so by a state statute giylng a lien on the 
vessel for the labor done and materlals fumished in its construction.i 

3. Samk— Contract for Contkksion of a Scow into a Dredgb. 

A contract for converting â scow into a dredge is one for the building 
of the dredge, and is not maritime; hence a court of admiralty Is wlthout 
jurisdlction of a suit to enforce a lien on the vessel glven the builder by 
statute. 

This is a suit in rem in admiralty to enforce a lien upon a dredge. 

A. King Wilson, for libelants. 

A. C. Emmons and Williams, Wood & Linthicum, for défendant. 

BELLENGER, District Judge. This is a libel in rem against a 
dredge owned by the Portlaud Sand & Contract Company, and grows 
out of a contract entered into, in July last, between that company 
and the libelants, which contract, omitting the formai parts, is as fol- 
îows: 

"This , agreement, made and entered into by and between Christenson-Mc- 
Master Machinery Company, of Portland, Oregon, as party of the first part, 
and the Portland Sand Company, of the same place, as party of the second 
part, witnèsseth, that tlie party of the first part, for and in considération of 
the sum of six hundred forty and no/ioo dollars, TJ. S. gold coin, to be pald 
as hereinafter specified, agrées to fit up the old dredging machinery belonglng 
to the party of the second part, and put in working order, as follows: We to 
furnish ail necessary woodwork; furnish one 60-ft. ladder, with carrying wheels, 
and new foot sheave, with large flanges; repair ail old links for chaln; put 
in two spuds 10"±10"x36 ft. long, using old points on samè; fit up old hand der- 
rick, and furnish woodworlî for same; do. ail piping; install ail machinery, 
except such as may be furnished by other parties; party of the second part to 

1 For jurisdlction of admiralty to enforce maritime liens created by state 
laws, see note to The Election, 21 0. C. A. 21. 
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deliver ail their old machlnery at the shops of the party of the flrst part; 
party of the flrst part to paint ail inacliinery furnished or repaired by them, 
and to do ail work in first-class, workmanllke manner, and ail materials fur- 
nished by them to be of good quality; the said party of the first part agree- 
Ing to turn over the dredge to the party of the second part in good working 
order, party of the second part to furnish ail buckets and bolts for sanie, 
top drlving sheave, and necessary chain; the work to be completed by the 
party of the flrst part within three weeks from date. The party of the second 
part agrées to pay to the party of the flrst part six hundred forty and no/ioo 
dollars ($640.00) U. S. gold coin as soon as the above work bas been completed 
and tested and accepted." 

It is claimed that the parties in good faith performed this con- 
tract, and that they are entitled to a lien upon the dredge for the 
contract price, together with some further repairs to the dredge in 
the sum of above f50. The testimony shows that, at the time this 
contract was made, the sand company owned a scow, and that the 
purpose of the contract was to couvert this scow into a dredge. The 
scow had never been used as a dredge, but was merely a wood scow 
or barge. The machinery upon which the repairs mentioned were 
made and the furnishings provided had never been on the scow, but 
were a necessary part of the equipment and appliances required for 
her conversion into a dredge. 

It is claimed in behalf of the claimant that the dredge, when 
completed, is not a vessel, so as to give to a court of admiralty juris- 
diction of a claim for materials or other supplies. It is conceded that 
in numerous cases steam dredges hâve been held to be vessels, but 
the point is made that in ail thèse cases the dredges were employed 
in deepening the channels of navigable waters as an incident to 
navigation, and that upon this theory the courts in those cases held 
them to be vessels, and subject to liens. An examination of the cases 
cited leads to a différent conclusion. In the case of The Pioneer, 
30 Fed. 206, a steam dredge is held to be a vessel, and as such sub- 
ject to a maritime lien for supplies, because she is constructed so 
as to move from place to place upon navigable water, and transport 
a steam shovel and engine, etc. It is true that the court in this, 
as in some of the other, cases, says that it is to be observed that 
the shovel, engine, etc., are to be devoted to deepening the channels 
of navigable waters, an occupation in itself incident to navigation. 
But the inference is that this last considération, if it influenced, was 
not décisive of, the ruling made. The reason given, as already stated, 
for the holding that the dredge was a vessel, and subject to a lien, 
is because she was constructed so as to move from place to place 
upon navigable waters. 

In the case of The Alabama, 22 Fed. 449, a dredge used in the 
business of digging earth ont under the water to deepen channels 
of navigation, and in depositing such earth in scows, which are then 
towed to the dumping grounds, unloaded, and then towed back, is 
held within the admiralty jurisdiction, upon the ground that the 
scows and dredge are in law one vessel, whose business is largely 
navigation and water transportation. 

In the case of Saylor v. Taylor, 23 C. 0. A. 343, 77 Fed. 476, it is 
held that a steam dredge engaged in deepening navigable waters is 
95 F.— 53 
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subject to a lien. It does not appear that the décision is based upon 
th!è fact that the dredge was usèa in an occupatioii incident to navi- 
gation, .but rather, as I t^ke it,,fOn the fact tliat, while engaged in, 
and as a part of, this business, ske was "capable of being towed f rom 
place to place." 

So, in tbe case of Tbe Public Batli No. 13, 61 Fed. 692, a bath 
house built on boats, and designed for navigation and transportation, 
is beld to be within the admiralty jurisdiction. 

In the case of The International, 83 Fed. 840, it is held that dredges 
and scovi's, used, or capable of being used, as a means of transporta- 
tion, are subject to the admiralty jurisdiction. 

So, too, in McEaè v. Dredging Co., 86 Fed. 344, the same gênerai 
doctrine is applied. In this case the court says: 

^'A dredging vessel, designed to fàcilitate navigation, by gôing from place to 
place,' td làe used In deepeûing harbors and channels, and removlng obstruc- 
tions from navigable rivers, and to ihear afloat heavy macliiaery and appiiances 
for use in tliat class of work, may commit, or be injured by, a marine tort, 
and sKe may become sutiject to a maritime lien for salvage, Slie bas mobility, 
and lier élément is the water. She ean be used afloat, and not otherwise. 
She bas Carrying capacity, and her employment bas direct référence to coin- 
meree? aind navigation." 

In this case, vk'hile the fact that the enlploj'iiient of the dredge 
bas direct référence to comraeree and navigation is referred to, yet, as 
aiready stated with référence to one of 'thé Cases cit'éd, the décision 
of the court does not appear tohave been based upoh that considéra- 
tion. I conclude, therefore, that â dredge capable of being moved 
from , place to placé on i^a^4gable waters, and of the transportation 
of ûiachinery, or sand and gravel tàken f roïn thë bottpm of rivers, is a 
vessel,' and may be subject 'to à lien. 

lîie case of In re Hydra:ulic Steami Dredge Co. No. 1, 25 C. G. A. 
628, 80 Fed. 545, is not an authority against this' conclusion. That 
is a case whére a hydraulic dredge, used in sucldng up material from 
the bottoms of rivers by means of' à pipe and pumpand discharging 
the same upon the shbre, is, în efféct, held not to be a subject of 
adnairalty jurisdiction. But in this case the dtedge was not used for 
the purposes of navigation. Its position was a stationary one while 
it was at work. The court says : 

"Hère fh'e floatlng structure was not ôperated for tbe maritime transporta- 
tion of the material excavated by scows or barges, but it discharged upon 
adjacent Jand, and througb a Une of adjustable pipes, tbe earth suclied up 
from the bed pf the lake." , 

In this case the dredge is adapted to navigation, and was de- 
signed for use in the transportation of sand and gravél as articles 
of commerce. It is wholly immater ial that this sand and gravel 
so transported is dredged from the bottom of the river. It may 
as well be taken from the adjacent uplands. It can make no différ- 
ence, as to the occupation of the dredge in the transportation of this 
material, where it was obtained. The fact that gives to the dredge 
the character of a vessel is its' use in the transportation of the ma- 
terial which it was designed to earry. 

The second objection to the claim of libelants is a more serions 
one; that is, that the contract in question was one for the original 
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Construction of the vessel, and is therefore not a maritime contfact, 
of which a court of admiralty can take cognizance. The lien given by 
state statutes can only be enforced in admiralty wlien the contract 
out of which the lien arises is maritime in its nature. A court of ad- 
miralty has no jurisdiction of a suit in rem against a ship for work, 
labor, and materials done and furnished towards the building of a 
ship, even though the law of the state gives a lien upon the ship 
therefor. The Norway, 18 Fed. Cas. 435 (No. 10,359). 

The contract for building is not a maritime contract, and does 
not involve rights and duties pertaining to commerce and navigation, 
in the sensé of the law giving jurisdiction to the admiralty ; and 
80, where a hull, completed at the place of launching, was towed with 
her spars on deck to another port, where her masts were stepped, 
and the vessel put in condition for navigation, it was held that the 
work \<'as done in building the vessel, and that admiralty had no 
jurisdiction. The losco, 13 Fed. Cas. 89 (No. 7,060). A state statute 
is only effective to attach a lien to a contract originally maritime in 
its nature. It cannot make a contract maritime which is not so 
originally. The Pacific, 9 Fed. 120. 

The case of The Count De Lesseps, 17 Fed. 460, is a case where 
a floating scow had been constructed in New Jersey, and towed to 
Pennsylvania, where machinery and material were furnished upon 
contract with the building contractors, who had undertaken to con- 
struct the scow with such machinery. It was held that the machinery 
and material were furnished in the original construction of the vessel, 
and that the admiralty was without jurisdiction' to enforce a lien 
therefor. 

The case of The Paradox, 61 Fed. 860, is similar to the case last 
cited. Hère it is held that a contract for the machinery of a vessel 
is not enforceable in admiralty, where such machinery was supplied 
for the completion of the construction of the vessel, and such vessel 
was not then completed for the purpose for which she was intended. 
The court says: 

"Wheh the vessel is completed for the purpose intended, then the vessel Is 
'built,' and not till then, whether it be a steamer, a salliug vessel, a barge, a 
scow, or a mère float designed to support and transport a bath house; and 
whatever is supplied to such a vessel for the puriMse of malîing it what it 
was intended to be, and to enable it to enter upon the kind of business or navi- 
gation intended, is a part of tlie 'building' of the vessel." 

Tried by this criterion, the work and labor and materials furnished 
in this case were for the building of the vessel. It can make no 
différence whether the scow was already built, and had theretofore 
been used for another purpose, or whether it was newly constructed 
for the purposes of a dredge. The purpose of this contract was to 
build this scow into a dredge. As a mère wood barge, the things done 
were not required. It was only for the purposes of a dredge,: which, 
in its relation with the scow, was a hew thing, that the work and 
labor in this case were performed, and the materials furnished, and 
this is a building of the dredge, within the rule adopted in the cases 
cited. What was done and supplied in this case was for the purpose 
of making the vessel what it was intended to be, and what it had 
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theretofore not been,— a dredge, a thing with wMch. the wood sccjW, 
as mobi, had no relation. This contract, therefore, îs not a maritime 
contract. It was a contract to convert the wood scow into a dredge, 
which is precisely the same as one to build a dredge. The remedy 
of the libelflnts to enforée the lien given by the state statute is in the 
state courts. This court is without jurisdiction. Ordered that the 
libel be dismissed. 



THE BKLIPTIKA. 
(District Court, E. D. Pennsylvania. July 13, 189».) 

No. 82. 

Shipping— ^Dblay in Fulfilling Charter— DKMtTRRAGK. 

The fact that the owner of a ship objected to the terms of a charter 
made l)y his agent, and attempted to hâve them changea through corre- 
spondence, before the vessel was sent to the charterer, where she did not 
arrive UntiJ after the cancellation date, but was thea accepted and used 
by the charterer, is not alone sufflcient to show that the owner was respon- 
sible for the delay, so as to render him liable to the charterer for damages 
caused thereby. . 

In Admiralty. Libel against the steamship Ekliptika to recover 
damages for delay in fulfilling charter. Dismissed. 

Henry R. Edmiinds, for libelants. 

Horace IJ. Cheyney and John F. Lewis, for respondent. 

McPHERSON, District Judge. On October 5, 1898, the libelants 
chartered the Danish steamship Ekliptika from the Philadelphia 
agents of the owner, who Tesided in Copenhagen. The vessel was 
then in the Baltic,.and the charter provided that she was to proceed 
with ail convenient speed to Philadelphia or Baltimore, as the libel- 
ants might order, and flxed November 30th as the canceling date. 
The charterers are grain brokers, and had sold a cargo of wheat for 
November shipment, intending to re-let the vessel to the buyers of the 
cargo. After the owner of the ship was notifled of the charter, — 
but how scon afterwards does not appear with exactness, — he ex- 
pressed dissatisfaction with one or two of its provisions, and some cor- 
respondence followed, at flrst by cable and afterwards by letter, with 
his Philadelphia agents. The cable correspondence was not offered 
in évidence, and I am therefore unable to détermine exactly what 
the owner's attitude then was towards the transaction. On October 
19th his agents notifled the libelants that the owner was dissatisfied, 
and from that date until some time in November cablegrams and let- 
ters were exchanged between libelants, the owner, and the agents. 
Only a part of this correspondence was offered in évidence, and I 
hâve therefore found it impossible to be sure of what the f acts really 
are. There was delay, undoubtedly, caused in part by the vessel's 
running aground on the Bussian coast, and probably caused also in 
part by the owner's efforts to hâve the charter modifled in such par- 
ticulars — whatever they may hâve been — as did not meet with his 
approval. Meanwhile freights were advancing, and, as it became 
clear that the vessel could not arrive by the end of November, the 
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libelants were obligea to charter another ship at a higher rate of 
freight than was provided by tbeir cliarter with. the Ekliptika, in 
order to meet their contract with the buyers of the grain. On De- 
cember 15th the Ekliptika arrived, was tendered to the libelants and 
accepted by them, and carried a cargo under the charter. The libel- 
ants claim now to recover the différence between the sum named in 
the charter and the sum paid to the second vessel; basing their 
claim on what they allège to hâve been the owner's unreasonable 
conduct in disputing about the terms of the charter, and in delaying 
the ship, so that she could not arrive during the month of November. 
Upon the évidence before the court, I cannot say that the daim has 
been made out. Only one witness was examined, — a member of 
libelants' firm, — and his testimony is incomplète. At some impor- 
tant points it was hearsay merely, and it was not supplemented with 
the full correspondence between ail the parties concerned — this, to 
my mind, belng essential to an accurate understanding of what took 
place. So far as I can discover, the owner did not repudiate the 
contract. In some respects it was no doubt distasteful to him, and 
apparently he made efforts to hâve it changed; but, when thèse ef- 
forts were unsuccessful, he sent the vessel to Philadelphia, where the 
libelants had ordered her to go, and she was tendered and accepted 
under the charter. There was no guaranty that the ship should ar- 
rive in November, and there is not suificient évidence to enable me to 
find that the delay was due to any act or omission, on the part of 
the owner, for which he should be held accountable in this case. The 
libel is dismissed, with costs. 



CHRISTIE et al. v. DAVIS COAL & COKE CO. 

(District Court, S. D. New York. June 21, 1899.) 

1. Shipping— Freight — Portion of Cargo Undelivered. 

As a gênerai principle, freight is payable only on so much of a cargo as 
Is delivered, and there is an équitable presumption that such is the con- 
tract of the parties, to overcome which a contrary intent must be expressed 
with reasonable clearness and certainty. 

3. Samb— CoïTSTRucTioN OF Charter— Frbight Payable on Quantity Intaken 
— Jettison. 

A charter of a ship to be loaded entirely with coal for a given port, 
which provides for the payment of freight at so much per ton on the 
"quantity Intaken," is in the nature of a lump-sum charter, and blnds the 
charterer for the payment of freight on the entlre cargo intaken where any 
part of it Is delivered, though a portion was jettlsoned during the voyage. 
This construction is not afCected by the agreement of the ship for delivery 
of the cargo, sea périls excepted, nor by a provision that the freight shall 
be payable on proper évidence of "rlght delivery of the cargo," since that 
means no more than delivery in accordance with the charter, by which 
losses by sea périls are excepted. 

8. Same — General Averagb Adjustmekt. 

Where the charterer is, by the terms of the charter, requlred to pay the 
freight on goods lawfuUy jettisoned during the voyage, the consignée is en- 
titled to allowance therefor In the gênerai average adjustment, but Is 
assessed only on the foreign value of the goods, less the freight, which is 
assessed to the vessel. 
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In AdmiFalty. : „ , 

Convers ^jKirlin, fqï Ijljelants. 

Oowen, WiWg^ Etitnam & jBurlingham, forirespondent; 

BROWJsr, pistrict Judge;, The aboyé libel was flled by the own- 
ers o| tbp ^ ^teampbip Mercedes to recover f reight, and demurrage 
fromthe cb^irterers o(, tbat. stçamsMp, upon a yoyage fEonji New 
York:tpTajpa,pico, Mexico, iniSeptember, 1898. The elaim for de- 
murrage, wbicii; was tbe fffincipal item, haying been . adjustcd, there 
remains OHly to be deteraained the question of the liability of the 
respondent for the sum of 1952.03, the unp^id f reight, upon a portion 
of the cargo la\yf ully jettisoned by tjie master in conséquence of 
stranding yyithout the ; ship's , f ault within Mexican waters, not far 
from Tauipico,'and a little before reaching that porti.,, The respond- 
ent contends that the Iib6la,nt8 must lop)>^ to a geoeraliayerage con- 
tribution; for this portion of the freight; while thelibelants daim 
payment dirpctly from the respondent, on the ground that the char- 
ter by its terms requires the f reight to be paid "on the quantity 
intaken,": l^aying the respqpdent to seek indemnity through the gên- 
erai average contribution.. 

The clauses of ;the charter bearing upon this question provide: 

"The sWp shall take on a fùll and complète cargo, * * •!*' and being so 
loaded shail tberewitli prdceed to Tampico, Mexico, or, as near thereunto as 
she may sa£e}y çet, and; there, .deïiyei" i^lie same;iu. the customary roanner, where 
she can saf ely déU^vér afloat, on being paid f reight, at and lit'ter the rate of one 
"'/ioo dollars on' 'eéàl, and' tW6' ''o/ioo dollars on colië, ail Uiiited States cur- 
rency, per ton of 2,240 Ihs. on the quantity intàlien in fùll of âll port charges, 
pilotage, wharfage, etc. (the act ot God, périls of the sea, flre, barratry ol ihe 
master and crew, enernies, pirates, thieves, arrests, aud restraints of princes, 
rulers, and people, collision, stranding and other accidents of navigation, ex- 
cepted). -•■ , ■ . I, ' : . . .... 

"The bills of lading to be sighed wlthout préjudice to this charter, but at 
not less than chaijtered rate. SufBcient freight to be advanced to the mas- 
ter at dischargihg port for the vessel's necessary disbursements, subject to 
the usual charge of 2% per cent, for interest, Insurance and ail charges; 
and the balance in cash at New York on proper évidence of right delivery of 
the cargo. * * * In case of average the same to be settled according to 
York'Antwerp rules of 1890." 

Preight in the strict sensé is the price of the carriage and deliv- 
ery of goods by the ship according to the agreement of the parties. 
Kirchner y. Venus, 12 Moore, P. G. 390. In a Wider sensé, in Insur- 
ance law, it includes compeinfeation for any use of the ship. Garv. 
Carr. by Sea, § 542; 1 Art».' ïns- 31. "As a gênerai pirinciple," gays 
Bowen, J., in Spaight v. Farnworth, 5 Q. B. Div. 115, "freight, in the 
absence of a spécial agreement. to the contrary (or uniform custom of 
trade), becomeé payable only on sô much cargo as bas been both 
shipped, and.çàrried and 'delivered." If part of the cargo is lost on 
the voyagé, fhë considération for the payment oï freight pro tanto 
fails; and the usual form of charters and bills of lading, long in 
use, requires pajinent on delivery only. ..' 

The presumption that freight is payable only upon cargo delivered 
rests therefore upon équitable grounds; and this équitable presump- 
tion ought to ijrevaiîi uhlëss the côntract of the parties expresses a 



CHRISTIE V, DAVIS COAL & COKE CO. 839 

eontrary intent with reasonable clearness and certainty. There is 
the more reason for maintainiug this construction as respects ail 
sea risks, inasmuch as sueh risks niay be, and usually are, covered by 
insurance. Freight is liable to be lost by sea périls. That risk 
must be borne by the carrier and covered by insurance in liis behalf. 
That risk ought not therefore to be shifted by construction merely 
and cast upon the shipper, except upon reasonably clear évidence 
that such was the intent, or the necessary effect, of the contract. 
Otherwise, the shipper is misled, and suffers loss through lack of rea- 
sonable notice that he must insure the freight interest at his péril. 
While, therefore, the contract of the parties on this point is absolute- 
ly controlling when its intent and meaning are clear, either from the 
face of the instrument itself, or when otherwise deflnitely ascertained, 
still, in construing any modifications of the usual tenus of shipment 
introduced into the charter or bills of lading for the ship's benefit, if 
the meaning and extent of such modifications are not clear, they 
should not be extended beyond the presumed intent, to be gathered 
from the circumstances and the presumed purpose of the changes. 
It was upon this view that Gibson v. Brown, 44 Fed. 98, was de- 
cided in this court. 

The same princiide of construction should without hésitation be 
appliéd in this case. The only question is whether the provisions of 
this charter show any such indefiniteûess, inconsistency, or am- 
biguity as regards the payment of freight, or perhaps even whether 
any such unreaSonable results would arise from a literal application 
of its language, as would authorize the court to limit and restrain its 
literal reading by construction. 

Upon repeated considération, 1 am of opinion that there is no such 
ambiguity, nor any such unreasouable consetiuences involved in the 
clause hère in question, as to justify any such limitation and that full 
freight should be paid. 

1. Thé charter, as appears on its face, is a spécial printed f orm 
adapted for use in the transportation of coal to Tampico; Mexico, 
and is hëaded in large letters "TAMPICO COAL "^^^ COKE." The 
stipulation that freight shall be paid at so mUch per ton "on the 
quantity intaken" is in itself perfectly clear, certain and unambigu- 
ous. The cargo being of coal in bulk, this stipulation serves sev- 
eral purposes, ail useful to the ship, and ail equàlly natural and rea- 
sonable, under the circiimstances of this charter. 

(a) It saves the labor, expense and delay of weighing at the port of 
discharge, if no lossarises by sea périls. Where a loss like this occurs, 
reweighing is necessary in the interest of both parties, both for a 
proper settlement of insurance, and for a correct adjustment of gêner- 
ai average. (b) It secures the ship against any loss of freight through 
loss of weiglit by the necessary handling of the coal, or by its disinte- 
gration on the voyage, (c) When, as in this case, the shipowner lets 
the whole capadty of the ship for a single cargo, he may rightfully 
and naturally stipulate for the virtual payment of a sum certain, 
to be determined at the time of loading, according to the intake 
quantity or weight, instead of inserting a lump sum in the charter 
at the time when it is executed, as is often donc, long before the 
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précise amount to be taken on :|)oard can be known. Tlie Xorway, 
Brown. & L. 226; Robinson v. Kniglits, L. E. 8 C. P. 468; Shipping 
Co. v. Armitage, L. R. 9 Q. B. 99; Blanchet v. Collieries Co., L. R. Vi 
Exch. 74, This does not make precisely a lump-sum cbarter, but 
only an approach to it; and when only such an approacb to a lump- 
sum cbaiter is contemplated, as is évident liere, this method of flxing 
the f reight to be paid for the use of tlie ship is more favorable to 
the shipper, botb because the précise rate per ton is known to him 
at the time of the contract, and because, if the cargo is whoUy lost, 
no freight at ail will be payable ; in this respect possibly ditfering 
from a pure lump-sum charter, on which the sum agreed on may per- 
haps be payable if the voyage is accomplished, though ail the cargo 
be lost by excepted sea périls. Carv. Oarr. by Sea, § 550; Willett 
V. Phillips, 8 Ben. 459, Fed. Cas. No. 17,683; Hart v. Shaw, 1 Clitï. 
358, Fed. Cas. No. 6,155; The Tangier, 32 Fed. 230; 1 Pars. Mar. 
Law, 245. The apparently contrary provisions of the German Code 
(section 617) are certainly différent from our law. And in case of a 
partial loss under this charter the respondent in paying the freight 
flxed by the intake quantity pays no more than he would be obliged 
to pay if the charter were an out and out lump-sum charter. 

As above stated, I flnd nothing in this cohtract from which I am au- 
- thorized to hold that the provisions as to freight are not designed to 
cover ail the points above named as much and as truly as any one of 
them. Pure lump-sum charters ar^ so common that there is no pre- 
sumption against the intent of the parties to make what is in effect 
a near approach to one. The présent case is in one regard somewhat 
stronger for the libelants than the case of Harrison v. One Thou- 
sand Bags of Sugar, 44 Fed. 686; Id., 4 C. C. A. 34, 53 Fed. 828, 
where, as Dallas, C, J., dissenting, points out, the insertion of the 
words "intake weight" might hâve been intended only to secure the 
weight on the cargo delivered, as flxed at the port of shipment, in- 
stead of the wqight at the port of discharge, in view of its liability 
to be varied on the voyage, and without référence to the usual rule 
as to delivery of cargo. 53 Fed. 834, 4 C. C. A. 46. But hère there 
seems to be no room for uncertainty. The stipulation is not for 
payment per ton according to the weight at the port »f loading, but 
for pajTnent at so much: per ton "on the quantity intaken," i. e. on 
the quantity of coal shipped. When the ship was loaded the weight 
was taken; the "quantity intaken" was thereby determined, and 
the freight to be paid for the use of the ship was thereby flxed, pro- 
vided the ship arrived With any cargo on board. I do not perceive 
how it can be permissible to substitute for that plain stipulation an 
agreement to pay freight only upon the quantity delivered. Moller 
V. Living, 4 Taunt. 102; Tully v, ïerry, L. K. 8 0. P. 679; The 
Querini Stamplialia, 19 Fed. 123. 

2. The subject-matter being coal in bulk, the clause admits of no 
other interprétation than payment of the entire freight on the whole 
quantity intaken. In other cases where the cargo is divisible into 
distinct portions, it may be otherwise. In Spaight v. Farnwortli, 5 
Q. B. Div. 115, some deals and battens were shipped with the meas- 
ures of each chalked npon them separately; the; charter party made 
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the "freight payable on the intake measure of quantity delivered" ; 
and a part being lost, it was held that freight was payable only on 
what was delivered, but payable upon that portion according to the 
intake measure as chalked. This was a strict observance of the let- 
ter of the contract. But in a cargo of coal in bulk, there can be no 
such séparation or distinction. If the cargo were of casks or other 
separable portions of différent weights, a stipulation merely to pay 
so much per ton on the intake weight might well receive the nar- 
rower construction, as intended only to be applied distributively 
to the différent parts, i. e. according to the intake weight of each part 
delivered. But freight payable on coal shipped in bulk, and "on 
the quantity intaken," cannot possibly be applied distributively to 
différent portions of the cargo. It is applicable to the cargo as a 
whole, or not at ail. 

3. Although it may be an implied condition of the ship's right to 
freight under a charter like this, that some portion of the cargo be 
delivered, yet no clause of this charter requires or implies that ail 
the cargo shipped must be delivered in order to entitle the ship to 
full freight. That is the case when freight is payable "on delivery 
of cargo." But hère the charter is différent. The ship agrées, in- 
deed, "to deliver the same on payment of freight," etc., "sea périls 
excepted." But if the ship delivers ail the cargo except what sea 
périls excuse her from delivering, she fulfllls this clause of her agree- 
ment; and by this same clause, therefore, she is not bound to de- 
liver what remains on board, except on pajinent of freight "on the 
quantity intaken," i. e. on the whole quantity shipped. The sub- 
séquent clause providing that the balance of freight, after certain 
advances, shall be payable in ]S"ew York "in cash on proper évidence 
of right delivery of cargo," is the provision that in reality régulâtes 
the shipper's obligations to pay freight; and it harmonizes strictly 
with the previous provision. The condition specifled in this clause, 
viz. a "right delivery of cargo," reqnires only a delivery of ail that 
the ship is bound to deliver; excluding, therefore, losses by excepted 
sea périls. Robinson v. Knights; Shipping Co. v. Armitage; Har- 
rison v. 1,000 Bags of Sugar, ut supra. 

4. The exception of sea périls in the clause of the charter above 
quoted is not a limitation on the shipper's duty to pay freight; nor 
does it connect grammatically with that clause, but only with the 
ship's agreement to deliver the cargo. If it was a limitation of the 
shipper's agreement to pay freight, it would be equally applicable to 
lump-sum charters, which is not the case, as the authorities above 
cited show. 

5. As the resuit to the shipper or consignée, if he is hère required 
to pay full freight on the quantity intaken, is no more prejudicial 
to him than in ordinary lump-sum charters, and in fact is somewhat 
less prejudicial, no absurd or unreasonable conséquences can be in- 
voked as a ground for restricting the ordinary meaning of the lan- 
guage of the clause in question. 

What bas been said above has mainly had référence to a loss of 
part of the cargo directly by sea périls. Such a loss would usually 
be more serions to the shipper or consignée than a loss by a lawful 
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jettisoo Hke thite„l0r which he woul^ recovei! full iu^çpnity in gênerai 
average. .i^kw^,, i - ':[■>.: . , ? .-■c^ . ■;■/,'■ ; v'r-":: . 

If the respoo^ent pays this freight the freight so paid as well as the 
value of the goods must be maide good to the consignée by allowance 
to him in :th€ average adjustmept; while if not paid by the respond- 
ent,, the freight on the jettisoned goods wUÏ be made good to tho 
master in gênerai average. In either case, this f rdght will enter into 
the contributory values f()r the same amount, under the Yorli-Anr- 
werp rulés, tyhich are adopted in this charter. Mutual Saf ety Ins. 
Ce. V. Cargo of the George, Olcott, 157, Fed. Cas. No. 9,982; Gourl. 
Gen. Av. 486.>: i The assessment on the freight must also in either 
case be paidiby the master, because, at the time of the jettison, this 
freight, lihie ail the rest of the freight, was at the risk of the ship, 
and not of the shipper. 

6. The usa'ges, J?ules and provisions of law as respects the adjust- 
ment of gênerai average are subject to the particular agreements 
made by thô; parties, so far as they are lawful; and they vary with 
the varying stipulations of the contract. If freight is paid, or se- 
cured absolutely in advance^ it is no longer at the shipowner's risk, 
but becomes the shipper's concern aloije. And the rule of the Eng- 
lish, American and Mexican law (Code Corn, § 733), that the con- 
signée of jettisoned goods is not reqijiired to pay freight on them, is 
only the resuit of the ordinary presumption, in the absence of any 
différent agreement, and of the, ordinaiy provision pf the bill of lad- 
ingj that freight i s payable only upon the, goods, delivered. Tliat 
rule is super^edefî by the spécial clause in this charter party on that 
subject. And the same istrue as to this point, pf the application 
of the York-i^ntsverp rules; M 

I think, thecefore, that the çlausQ hère in (juestipn requires the 
charterer toipay' the freight on the jettispned gpods. This iSj in 
fact, precisely; what is reqiiired of thje c.opsignee , %; several of the 
Bupopean Codes iiunder the ordinary bjU of ladi4g;;as respects jet- 
tisoned goodSj withput any suchjpeçial; provision' as, is found in this 
chafter. ; .The Ordonnance; ;pf,l<)81proyideji that "the captain shall 
be paid" (i. e. by the consignée) "the freight on gpod%,thrown into the 
seafor the conuiiion ,safety, subject to.fhei .çhaj^gei.piç contributing" 
(in gênerai avepage). Liv. , 3, tit, 3, art; 13> ; TÇh,e iFrènch Gode of 
Commerce reienaated the same provisioni , Section 301. , Thèse pro- 
visions are not ,aniong,the -dispositjpns; as to geï^eral average, but 
among the régulations ofi the rigïits and dpties pf ship, and shipper. 
"The reasoh: -whythei entire, freight qfngooda jettisoned," says :Yalin 
(1 Com. de L'Ord. p. 654), "is due to the master is that the value .of the 
efiedts lost ia thrown as,w^llupon ship and freight as upon the goods 
saved by the jettispn." To the same effiect are .the Codes ofltaly 
(section 5.76) an^d of several other ,Buropean',eppp.tries. , By thèse 
Codes mprchandi^e jettisoned is made good in geneif al average at its 
full value at the port of .discharge (Code de Com, §|43*5),, and '«rithout 
déduction of freight, as with us, for the .very reason that the con- 
signée is required to pay the freight in full., 4 Desjardins, Droit Oom. 
Mar. § lQ52y ,pp.>,436, 437, and note; 3 Valroger, Droit Mar. § 868; 5 
Valroger, Droit! Ma».; §;21€;2. 
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With us the law on that point is undoubtedly différent. In the ab- 
sence of any stipulation to the contrary, the consignée is not required 
to pay freight upon goods not delivered, and thereiforë not upon goods 
jettisoned; and though the owner of goods. jettisoned is indemnifled in 
gênerai average according to their value in the port of discharge, he 
is allowed indemnity only; and henee in proving the foreign value 
he must deduct any expenses which the jettison has saved him from 
incurring. The freight is, therefore, deducted from the consignee's 
claim when he has not become obligated to pay it; but in that case 
the whole freight on the jettisoned goods is allowed to be proved by 
the master and is made good to him. When the charterer however 
or consignée has either paid the freight previously or secured it ab- 
solutely; or when,, as in this case, he has become absolutely bound 
for its full payment though only a part of the cargo is delivered in 
conséquence of a lawful jettison, he is not saved that item of ex- 
pense; and hence he is not disallowed freight in the average adjust- 
ment, but may then prove both the value of the goods and the freight 
paid or secured, which by so much enhances their value and cost. 
Carv. Carr. by Sea, §§ 437, 440; Gourl. Gen. Av. 541, 488; 4 Desjar- 
dins, Droit Com. Mar. § 1052, p. 437. 

As regards contributory values on the other hand, the charterer in 
a case like the présent, as under the European Codes above referred 
to (4 Desjardins, Droit Com. Mar. § 1064), though entitled to prove bis 
claim for contribution for both the goods and the freight, is assessed 
only upon the foreign value less the freight; for the reason, as before 
stated, that at the time of the jettison, the entire freight was at the 
risk of the ship and not of the respondent, as it was not then certain 
that the ship would arrive, or that any freight would ever become 
chargeable against the charterer. Contribution is, therefore, to be 
assessed against the owner of the ship upon the whole freight, less 
the déductions only allowed by the York-Antwerp rules. 

The above observations concerning the gênerai average adjustment 
do not apply to goods carried on deck. 

The answer sets up the obligation of the libelants for their pro 
rata contribution to make good the loss of the cargo and freight by 
the jettison, as a set-ofl, in case the respondent is held liable to pay 
the freight. Tlie freight due upon the jettisoned goods may, there- 
fore, be paid into the registry of the court to await the détermination, 
by the completion of an average adjustment, of the amount of the 
contribution due from the respondent. The Oquendo, 38 Law T. 
(N. S.) 151. 

An interlocutory decree may be entered accordingly, and for a gên- 
erai average adjustment to be made by an adjuster to be agreed upon, 
or as the court may direct. 
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THE HAMILTON. 

(District Court, B. D. New York. July 21, 1899.) 

Collision— Total Loss op Vkssel— DAmageI— Chaktbr Partt. 

Where a ahip is a total loss, as the resuit of a collision, the measure of 
damages Is lier value, witli interest, and compensation for loss of use is 
not recoverable in such case, as it is presumed to be covered by the restora- 
tion; and the fact that the vessel had entered upon the performance of a 
charter party does not change the rule. 

In Admimlty. On exceptions to libel to recover damages for col- 
lision.. 

Butler, Notman, Joline & Mynderse and Mr. Brown, for libelants. 
Gowèn, Wing, Putnam & Burlingham and Mr. Putnam, for claim- 
aût. 

THOMAS, District Judge. The claimant excepts to a libel alleg- 
ing damages arising from the total loss of a ship from a collision, 
which damages consist of two items, to wit, |125,000, the value of 
the ship, and about $75,000, the net gain that would hâve corne from 
fulfilling a charter party upon which the ship had entered. If this 
rule of damage be correct, Libelants at once after the destruction of 
the ship were entitled to receive |200,000, which sum comprises the 
value of the ship, and her net earnings under the charter party dur- 
ing the continuance thereof. A charter party is a mère hiring of a 
ship, and the compensation reserved in charter parties is a matter 
usually influenced or determined by current market values. If the 
libelants' lawful damages were paid, they would be privileged to pur- 
sue one of two courses for the purpose of utilizing the money; flrst, 
purchase a new ship and put her at service; second, invest the 
money in other property. The adoption of the ârst course would re- 
suit, , in légal theory, in the attainment of a rental equal to that 
stipulated in the charter party. Therefore, at the time when the 
charter party would hâve expired, the libelants would hâve not only 
|2O0,0O0, received from the claimant, but also the further sum of 
175,000, earned by the investment of $125,000 of such money in a 
ship équivalent in value and earning power to the one destroyed. To 
this should be added the return upon the f 75,000. Therefore the 
libelants would hâve at least |75,000, and the interest on |75,0O0, 
more than they would hâve had if the loss had not occurred. Why 
is this? It happens because the libelants hâve been paid the gain 
on their money twice : flrst, by the anticipation and capitalization of 
such gain at the time of the loss; second, by the actual use, during 
the time limitèd in the charter, of the new ship, procured with the 
money received for the lost ship. So, if the |200,000 were invested 
at the légal rate of interest during the unexpired time, something 
over $12,000 would be received; giving the libelants, at the expira- 
tion of the time limited in the charter, the sum of $212,000, or |12,- 
000 more than they would hâve received had not the loss occurred. 
What can be said of a rule of damages that works out such unearned 
gain to the person injured? It is no objection to this method of 
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reasoning that practically time would be lost in buying a new ship. 
In the tlieory of the law, the time lost is met by tlie use of the 
money, and, indeed, it is contemplated tliat tiie market abounds in 
ships awaiting purchase, so that with ttie |125,000 tlie libelants 
may at once substitute a new sliip for the one lost. And also a ship 
is assumed to be profitable according to the market value of her 
use, and to be always able to earn freight according to that market 
value. Hence she has, in légal theory, no greater value because 
under charter than otherwise. If she veere but a partial loss, her 
loss of use would be estimated by experts, and the resuit would not 
diiïer widely from the hire stated in the charter. While the charter 
might be considered in determining the market value of the use of 
the ship, it would not be conclusive, as it would be a contract inter 
alios. A person is bound to pay the market value, not the value 
provided by contract between other parties. This mathematical dém- 
onstration condemns the libelants' rule of damages. The rule relat- 
ing to the injury of personal property on land is that the value of the 
property, if totally destroyed or injured beyond profitable repair, is 
recoverable, with interest ; but if the property be injured, but be capa- 
ble of economical restoration, compensation for its diminished value 
and for the loss of its use is recoverable. The same rule applies to 
ships injured or destroyed, but the freight lost on the voyage under- 
taken pertains to the ship, and is recoverable. But, where the ship 
is a total loss, compensation for the loss of use is not recoverable, for 
the précise reason that it is included in the recovery of the value, 
because there inheres in the sum recovered an earning power équiv- 
alent to the loss of use. The true rule is stated in The Amiable 
Nancy, 3 Wheat. 546; Fabre v. Steamship Co., 3 G. C. A. 534, 53 
Fed. 288, 293; The Umbria, 166 U. S. 404, 17 Sup. Ct. 610. It was 
held otherwise in The Freddie L. Porter, 8 Fed. 170, concerning which 
The North Star, 44 Fed. 492, 495, and The Umbria, 166 U. S. 423, 
17 Sup. Ct. 610, may be consulted. The learned advocate for the 
libelants urges that the rule applies only when the thing lost is capa- 
ble of substitution, and when the charter party has not been entered 
upon. But the law does not consider that the sunken ship is in- 
capable of replacement It rather considers that ships are commodi- 
ties bought and sold in the market, and that one may be purchased 
to take the place of one lost, and that, even if there be delay, the 
interest on the money compensâtes for any loss thereby. It is im- 
material that the charter party has been entered upon. There is 
nothing mysterious about a charter party. It is in fact a leasing of 
a ship. Shall it be said that a person may lease an item of personal 
property, and upon its destruction recover from the wrongdoer both 
the value of the subject of the lease and the value of the lease? The 
suggestion does not accord with usual principles. The claimant 
should give a bond for the value of the ship, which is stated in the 
libel at the sum of $125,000. 
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; S THEELK et al. 

' '(DÏstrict Court, E. D. Pèûnsylvanlà. July 28, 1899.) 

COLMsiOTï— L1AB11.1TY or TuG— Failtjhb.to Kbep Lookout, 

A fug, passîng clown the Delawftre river at night wlth a barge In tow, 
lashed to her slde, and projectiûg bèyond her bow some 40 feet, which 
failed to keep a lookout on either the tug or tow, must be beld in fault, 
and jointly liable for a collision in which the tow was sunk by another 
tng, though the collision was caused by the improper navigation of the 
latter; it not àppearing but that it might hâve been avoided, had there 
been a proper lookout. 

In Admiralty. Libel in rem for collision. 

Horace LiCheyney, for the Elk. ' 
Henry' É. Edmunds, for the Càrbonero^ 
Francis C. Adler, for the A. R Grày. 

McPHERSON, District Judge. This action was bronght originally 
by the barge Elk to recover damages from the tug Oarbonero for in- 
juries caused by collision. The Oarbonero alleged that the injuries 
werecaiused, not by her own fault, but by the fault of the tug Grray, 
and miade the Gray a party by pétition under the flfty-ninth admiralty 
rule of the suprême court. The facts are as foUows: On the night 
of Deceinber 9, 1895, the Elk was beihg towed by the Gray down the 
Delaware river from Biohmond to Marcus Hook. The Elk was a 
hinged barge, about 100 feet long, her two boxes being coupled to- 
gether, and was loaded with 210 tons of coal under deck, and sôme 
stevedore's appliances. She was fastened to the starboard sidé of 
the Gray by three Unes, the forward box of the barge projecting 
about 40 otSO feet bêyond the bow of the tug. About midnight the 
tow was mot far below Gloucester, and was approaching the Horse- 
shoe bendy *here the river turns towards the west. At this point 
there is a shoal of considérable extent on the Pennsylvania side of 
the stream, and a black buoy placed near the western edge of the 
channel, and somewhat north of the angle made by the bend, serves 
to mark the turn and to call attention to the shoal. The tug and 
the barge were of light draught, and both had ample depth of water 
for at least 200 yards west of the buoy. The tide Was about half ebb, 
and the tug and her tow were in their proper place in the channel, 
— well over toward the west, and not far from the buoy. Both the 
side and towing lights of the Gray were proper ly set and burning, 
and the captain was at thé wheel ; but there was no lookout either 
on the tug or on the barge, and the barge displayed no lights. The 
Elk was low in the water, and neither her load nor herself obstructed 
the view of the lights upon the tug. There was iio moon, but the 
night was not dark, and the lights of an approaching vessel eould 
be geen for at least half à mile, and probably mueh farther. The 
Oarbonero is a large, iron, seagoing tug, and on the night in question 
was towing three large, empty barges in tandem from Boston to 
the port of Philadelphia. Each barge was about 200 feet long, and 
the Connecting hawsers increased the length of the tow to about 
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1,200 feet, or somewhat more than one-flfth of a mîje. The proper 
lights were set and burning on the Carbonero and on each of her 
barges, and a lookout was on duty upon the tug. As the Oarbonero 
approached the upper angle of the bend from the south, she foUowed 
a course that carried her within 50 feet of the black buoy, or there- 
abouts, and not far from this point the collision occurred. The Car- 
bonero and the forward box of the Elk came together. The port 
side of the box was crushed in and sank west of the buoy almost at 
once, while the Carbonero suffered no damage, and proceeded upon 
her voyage without stopping to inquire what injury had been done. 

As might be expected, there are two diametrically conflicting ac- 
counts of the transaction; each tug accusing the other of attempt- 
ing to cross her bow, and the crew of each supporting the accusa- 
tion with substantial unanimity. Without discussing the testimony 
in détail, I think it is enough to say that the account given by the 
Cray seems to me to be substantially correct. There are three rea- 
sons that justify this conclusion: First; The Carbonero was ad- 
mittedly on the wrong side of the river. The channel was at least 
a half mile wide at the point of collision, and she ought to hâve been 
several hundred feet nearer the Jersey shore, instead of upon the 
Pennsylvania edge of the channel. I hâve no doubt that she was 
cutting the angle close, in order to save time and distance, and that 
when she saw the approaching lights of the Gray she endeavored 
to force her to the eastward, because she herself was then so far 
west that she probably feared a collision between one of her barges 
and the Gray if she obeyed the Gray's signal and swung round to- 
ward her proper place on the Jersey side. Second; The Carbonero's 
assertion that the green light of the Gray w^as flrst seen, and that 
the Gray was then "well to tj^e eastward," is incredible. If this as- 
sertion had been true, neither tow would hâve been in danger; and 
it is highly improbable that the Gray would hâve deliberately left 
a place of safety, and run the risk of collision, when nothing could 
hâve been gained by such change of course. Third; it is also in- 
credible that, when the Carbonero and the Elk came together, the 
Elk had been cast ofif by the Gray and was drifting downstream, and 
that the Carbonero had checked her headway and was nearly at 
rest. Under such circumstances, if the stem of the Elk had struck 
the Carbonero a right-angle biow abaft the bow, as the master of 
the Carbonero allèges, with a force sufflcient to cnish herself, it is 
hardly possible that the Carbonero would hâve escaped, as she did 
escape, with no damage at ail. Her witnesses go too far. One wit- 
ness says that she had "a mark in the morning about ten feet abaft 
the stem," without further description of the "mark"; others dé- 
clare that the barge did her no damage, and that the blow was hardly 
felt; while another pro vides for any contingency by swearing that 
the blow was not only "gentle," but was also "hard." In my opin- 
ion, the stem of the Carbonero struck the Elk on her port side, near 
the bow, while both craft were under way, thus doing the damage 
complained of. I cannot rely on the Carbonero's testimony concem- 
ing the signais. It is discredited by reason of her inaccurate testi- 
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mony in dther respects, and atso because of its improbability, in 
case the. position of the Gray were really over toward the Jersey 
sliore. Iflnd that the proper signal for passing port to port was 
given by tliè Gray, and was at flrst accepted by the Oarbonero; the 
fault of the conttadictory signai that was afterwards made resting 
wholly ùpon the latter. 

The liability of the Oarbonero is determined by the facts already 
found, without calling in the aid of the act of 1890 (1 Supp. Eev. 
St. 800), which déclares the duty of vessels to stay by in case of col- 
lision, and establishes a presumption of fault upon the part of a 
vessel that neglects such duty. Accordingly, I hâve not considered 
the applicability of this statute in the présent case. 

With regard to the liability of the Gray, I see one point only upon 
which it can be rested, but of this there can be no doubt. She had 
no lookout, either upon the barge or upon her own deck, and, under 
the authorities, such omission ordinarily is blâmable négligence. I 
hâve been referred to no statute or rule that required the Elk to 
carry lights, lashed as she tvas to the Gray, but a lookout should 
hâve been stationed either upon the tug or upon the barge. Un- 
der the facts in proof, it is impossible to say whether the collision 
would or would not hâve been avoided if this had been doue. The 
inquiry would be spéculative, and therefore proûtless. For présent 
purposes it is enough to say that the Gray failed in a plain duty, and 
that an injury bas occurred which might bave been prevented if the 
duty had been performed. The Gray therefore must also be held 
liable for the collision. 

A commissioner (to be agreed upon by the parties, if possible) will 
be appointed to détermine the amount of the damage, and to appor- 
tion such amount between the two tugsu report to be made on or be- 
fore October Ist. 
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KIEENAN V. MULTNOMAH COUNTY. 

(Circuit Court, D. Oregon. July 28, 1899.) 
No. 2,544. 

1, CONSTITDTIONAIi LaW — DUE PrOCESS OF LAW. 

The provision of the fourteenth amendment to the constitution against 
depriving a person of liis property without due process of law is a prolilbi- 
tion upon the states, and not upon individuals; and a suit to enjoin a 
threatened taliing of complainant's property, which it is alleged will be 
without any authority of law, does not involve a fédéral question, i 

3. JURIBDICTION OF FEDERAL COURTS— FEDERAL QUESTION. 

A suit to obtain a construction of a state law, which complainant allèges 
is being misinterpreted and misapplied in violation of his constitutional 
rights, does not involve a fédéral question. 

This was a suit to restrain a sherifE from selling complainant's 
property for certain taxes. 

Charles F. Lord and A. G. Spencer, for complainant. 
Alex Bernstein and M. L. Pipes, for défendant. 

BELLINGEE, District Judge. This is a suit by a résident and 
citizen of the state of Oregon against the sheriff of Multnomah coun- 
ty to restrain the collection of certain taxes for which the sheriff 
bas a warrant, and under which he threatens to sell complainant's 
property for unpaid assessments. The substance of the complaint 
is that the tax and proceeding are not authorized by the law of the 
state in pursuance of which the sheriff is acting, and that to per- 
mit the sale of the complainant's property in the manner threatened 
would be to take his property "without due or any process of law, 
and in violation of section 1 of article 14 of the constitution of the 
United States of America, in that the same would abridge the priv- 
ilèges and immunities of the complainant, and deprive Mm of his real 
properties," described in the complaint, "without due protection of 
law." The fourteenth amendment bas référence exclusively to state 
action, and not to any action by individuals. It is a prohibition up- 
on the state to "make or enforce any law which shall abridge the 
privilèges or immunities of citizens of the United States," or which 
shall "deprive any person of life, liberty, or property without due 
process of law." It prohibits state législation in violation of thèse 
rights. It does not refer to any action bv private individuals (Vir- 
ginia V. Eives, 100 U. S. 318; U. S. v. Cruikshank, 92 U. S. 542; 
Civil Rights Cases, 109 U. S. 11, 3 Sup. Ct. 18), otherwise every in- 
vasion of the rights of one person by another -would be cognizable in 
the fédéral courts under this amendment. The questions sought to 
be presented in this case relate to the interprétation to be given a 
law of the state, and the complaint is that this law is being misin- 
terpreted and misapplied, to the injury of the plaintiff in his rights 
of property. In ail such cases, where there is not the requisite 

1 For jurisdictlon of fédéral courts In cases involving fédéral questions, see 
note to Bailey v. Mosher, 11 G. C. A. 308, and, supplementary thereto, note to 
Montana Ore-Purchasing Co. v. Boston & M. Consol. Copper & Sllver Min. 
Ce, 35 C. C. A. 7. 

95 F.— 54 
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diverse citizenship and amount in controversy to give the court juris- 
diction, tlie remedy for the injuries ctimplained of is in the state 
courts. The bill of eomplajnt is dismissed, 



INTERNATIONAL TRUST CO. v. T. B; TOWNSEND BRICK & CONTRAOT- 

ING 00. (two cases).! 

(CSrcuit Court of Appeals, Sixth Circuit. July 5, 1899.) 

Nos. 642, 643. 

1. JirRlSDICTION OP PEDEBAli COURTS — CiTrZBNSHIP — PARTIES. 

Tlie jurisdlctionof a fédéral court is not defeated in a suit brought only 
against défendants wlio are citizens of other states than tlie complainant 
because the bill discloses that there are other citizens of the same state 
witb complainant who might properly hâve been made défendants. 

3. Appbal— RiGHT TO QUESTION Equitt Jurisdiction — Waiver. 

Where a railroad company pied a biU in. equity, alleging its inability to 
meet its obligations, and praying the court to appoint a recelver to operate 
its road, and to presëïve and administer' its property in the interests of its 
creditors and stockholders, a mortgagee, which entered a voluntary ap- 
pearance in the suit, and also answered, and côntested a pétition of inter- 
vention liled by a creditor seeldng to establish a preferred claim, without 
Questlpning the équitable jurisdiction of the court to entertain the suit or 
thé pétition of intervention, cannot raise the question of such jurisdiction 
fof the flrst titne on appeàl. 

8. RAIIitlbiDS— PlilOKITY OF Liens— OPERATING EXPENSES. 

The doctrine announced in Fosdick v. Schall, 99 ïf. S. 2S5, and the cases 
following it, Is that the çurrent inoome of a railroad is primarily applicable 
to the payment of its operating expenses, Including proper equipment and 
neçesSary repajrs, and thàt such expenses are an équitable charge on the 
ihcônié ea:rned during a receivership; thotigh încurred preViôUsly by the 
Company, within such rëasonable tlme as shall be fixéd by the court, and 
without regard tq .whether or not inconae bas been diverted; but the right 
to çvicli préférence exjtep,ds to incpme oply, and, the rule does not. authorize 
à cotirt to displace liens !on the corpus of the property in fâvor of supply 
cr'edltors, except wherè, 'and to tïie ext'entthat, incoihe which should In 
■ équity hâve been applled to' the payment bf their clatms has beendiverted 
^fqr tue beneflt of jthe lieph(>Mers,',feit}ier by the payement of interest there- 
f rpm,, tjie purchase of pçopçrty, or in n|a,kjng permanent improvements on 
thcT^toperty; and whére tliëre has beéi^- no such diversion, either before 
br'diiïjng the receiversliip, ànd therè are id surplus éarnings of the recelv- 
ershlp,' à supply creditor of the eompatiy 5s not entltlëd to payment from 
the proqeeds pf the road, .wlién sold, in prefetenee to. the mortgagees. 

4. SAME-tiÏÎEBMANBST . BSTTEIRÏIBNTS. . ; 

A claim ^gaingt a rfijlrpad company for building a. bridge on its Une, 
thPugh sucii bridge cpnjstitùted a peiMiaperit betternjent of the property, is 
■ not ' éiititled to prèferentiàl payment bver an existing mortgage from the 
proceéds of the i'oad when Èold under foreclosure. . ■ ;. 

Appealis, from the Circuit Court 0|f the Upited States for the Esist- 
ern Division of the isTorthern District pf.Q]?io. 

Thls is an appeal from a decree avarding: pi;iprity over s$yeral pre-exlstlng 
railroad môrtgages to a debt due frOm the rpprtgagor company to the appellee 
for the construction of the piér and abutments of a raiîroad bridge over the 
Cuyahoga river in the city of Cleveland, Ohio. This claim wsl^ asserted by an 
Intervening pétition filed by the' appellee in thé case of Cleveland, O. &'S. Ky. 
Co. V. Knickerboeker Trust Co., 86 Fed. 73,' a' cause periding in the clr- 

1 Pétition for rehearing pending. ' 
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cuit court, under wliich à receiver had been appointed who was in possession 
and exclusive opération of the raiiroad against which the intervener's elainl 
was asserted as a pref erential lien. Tlie only comi)lainànt in the bill under 
whicli the receiver was appointed was the Cleveland, Canton & Southern Kall- 
road Company, a corporation of Ohio. The only défendants named in the bill 
were the Kniekerbocker Trust Company of New York, trustée under the junior 
mortgage upon the property, the appellant, the International Trust Company, a 
coi-poration of Massachusetts, trustée under flve distinct mortgages, ail senior 
to that represented by the Kniekerbocker Trust Company, and Clara, William, 
and Morgan Eofch, executors of William J. Rotch, and citizens of Massachu- 
setts. The object of thls bill was to place the property of the raiiroad eompany 
in the custody of the court, that its opération might be continued, and the 
property, held together, and preserved for the benefit of its creditors. To this 
end it confessed its inability to meet its tloating indebtedness, and provide for 
its interest obligations, and at the same time meet its ordinary expenses of 
opération. Its property is described, its mortgages enumerated, and its other 
liabilities, matured or about to mature, tabulated. Some of its mortgages are 
stated to eover the entire raiiroad, while others rest upon parts of the raiiroad 
which had been acquired by the complainant subject to existing mortgages. 
The dismembermeut of the raiiroad is alleged to be threatened, and the consé- 
quences to creditors and stockholders averred to be most disastrous. Taxes are 
said'to be due, and méchantes' lien claims are said to threaten immédiate dis- 
ruption of the property. The présent inability of the corporation to meet its 
current operating expenses is averred as necessitatlng either a stoppage of its 
opération or the protection of the property by the appointment of a receiver. 
While no default in the interest of the bonds secured by the mortgages repre- 
sented by the trustées named as défendants had occurred, the complainant 
avowed its inability to pay the interest about to accrue. The complainant 
therefore prayed the court to appoint a receiver for the purpose of preserving 
the property for the benefit of creditors and continuing the opération of the 
raiiroad; that, after paying current expenses, the income be applied to the 
payment 6f past-due operating expenses, for labor, material, supplies, rentals, 
etc., and that "the court will fuUy administer the trust fund in which the 
creditors and stockholders of your orator are interested, consisting of its raii- 
road and its properties and assets of every kind, and will, for such purpose, 
marshal ail its assets, and ascertain the several respective liens and priorîties 
existing upon It, and every part thereof, and the amount due upon each and 
every part of said mortgages or other liens, and enforce and decree upon the 
rights, liens, and equities of ail parties, as the same may be finally ascertained 
and adjudicated by this court." 

Counsel representing the KnickerboelJer Trust Company and the executors 
of Rotch appeared, and consented to the appointment of a receiver, who at 
once took possession of the raiiroad, and operated same until the road was sold 
under decree in separate foreclosure suits begun and prosecuted as independent 
snits in the same court. When the receiver was appointed, the court author- 
ized him "to pay and discharge out of the net income of said raiiroad ail tm- 
paid trafHc balances, and the indebtedness of said eompany to its servants and 
employés, and for materials and supplies accruing within six months last past, 
and afso the unpaid coupons, amounting in ail to $4,000, due July 1, 1893, on the 
Goshocton & Southern Raiiroad line, and mentioned in the said bill of com- 
plaint." The International Trust Company was never served wlth process, or 
brought before the court through publication or constructive service of any 
kind. But, shortly after the bill was flled, a gênerai appearance for It was 
entered upon the rule docket by its counsel, though no answer was ever flled. 
Thereafter it specially appeared for the purpose of consenting to a decree 
ordering the issuance of receivers' certificates for the purpose of paying ofC 
certain alleged preferential claims adjusted by agreement. Still later it ap- 
peared, and answered, and defended the intervention of the appellee, who was 
seeking to obtaln a préférence over ail the mortgages. On May 16, 18&4, the 
appellee flled the Intervening pétition upon which the présent decree was ob- 
tained. This pétition alleged that the raiiroad eompany, in 1892, had entered 
into a verbal contraet with the T. B. Townsend Brick & Contracting Company 
for the furnishlng of the materiaiS' and performing the work and labor for the 
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building and construction for the railroad company of a stone pler for a draw- 
brldge ôver the Ouyahoga river. The tenus and conditions of the contract, as 
averred, were that the said brick cotQpany was to be paid by measurement au 
agreed price for the worli and-materials, the quantity to be estima ted the first 
of each mônth as the worlc progressed by the engineer of the railroad company, 
and payment ofeach estimate made on the 20th of each month. Tliat the 
worli was done aud materials furnished aad estimâtes made as follows: 
On December 1, 1892, estimâtes for $4,758.46; on January 1, 1893, estimâtes for 
$2,770.53; on February 1, 1893, esUmates for $5,688; on March 1, 1893, esti- 
mâtes for $4,992; on April 1, 1893, estimâtes for $1,417.50; on July 1, 1893, 
estimâtes for $1,327. Under the contract the amounts for which each estimate 
was furnished was due and payable upon the 20th of the month folio wing the 
month in whlch the work was dons. None of thèse estimâtes were in fact 
paid, and, when due, the brick company accepted the notes of the railroad com- 
pany for the amount of each, due six months after date, except in the case of 
the March estimate, for which a note was made payable In flve months. None 
of thèse notes were paid. The pétition then averred that on the 16th of Au- 
gust, 1893, the said brick company had recorded Its account, and claimed a 
meclianic's lien under the lien law o£ Ohlo "on said structure and the land on 
whlch the same is situated, and the rallway Une and Its branches, of which 
said bridge and appurtenances constitute a part." The pétition concluded by 
praylng an eijforcement of the mechanic's lien thus fixed, and for such other 
and further relief, etc. 

The International Trust Company appeared, and asked leave to answer and 
défend thls pétition, and dld file an answer traversing every claim to any lien 
prior to the pre-existing mortgages under which it was trustée. There was a 
référence to a master to hear proof and report wliat was due upon this claim, 
how much "was done or furnished within six months next prior to the appoint- 
ment of the receiver, and which should be allowed as one of the slx-months 
claims." The màster reported that there was due $20,610.19 on account of 
the constructlpn of the stone pier, and $1,327 due and payable on account of 
certain work done lu June, 1893, upon certain abutménts of the same bridge, 
done under a subséquent agreement. He also reported that of this work done 
and materials furplshed $6,072.50 was done or furnished within six months 
prior to the appoihtnient of a receiver. This report w;a-s filed February 29, 
1896. On June 30, 1096, an amended pétition was filed by the said brick com- 
pany, in which, among other tliings, it was averred: "That upon the location 
and site of the said Independence Street Bridge, described in its original inter- 
vening pétition,— for the érection and construction of the substructure, pier, 
abutménts, masonry, foundations, and approaches thereof and thereto, tliis in- 
tervening petltioner, under the provisions of its said contract with tlie Cleve- 
land, Canton & Southern Railroad Company, furnished the materials and per- 
formed the work and labor set forth and described in its original intervening 
pétition,— there was formerly, and at the tlme of the making of said contract 
for the furnishing of said materials and performlng said labor, a stationary 
wooden bridge or structure, whlch was erected about tlie year 1880, and had 
been used continuously since that tlme by the said the Cleveland, Canton & 
Southern Kallroad Company and its predecessors as a part of its railroad, and 
to enable it and them to hâve entrance into the city of Cleveland. That said 
original bridge, its approaches, abutménts, and supports, had become and were 
weak, decayed, insulflcient, and unsafe, and It was hazardous and dangerous 
for the railroad company's cars and englnes to approaeh or pass over the same; 
said structure and its approaches, abutménts, and supports having been con- 
demned and pronounCed unsafe by the engineers of said rallway company sev- 
eral years before the making of sàld contract with this Intervening petltioner, 
and very expensive repairs had been made thereon from tlme to time, in order 
to render it at ail saie or sultable for railroad purposes. Furthermore, the 
properly constltuted authorlties of the clty of Cleveland, some time previous 
to the making of said contract, had f onnally condemned said bridge, its ap- 
proaches, abutménts, and substructure, on account of its interférence with nav- 
igation of the Cuyahoga river, said oM bridge having no swing or draw, and 
no central or pivotai pier, but being supported by piling driven in the river 
tied, upon which the structure stood flxed and stationary, thus obstructing the 
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channel of the river at thia point. Said autliorities of the city of Cleveland had 
thereîore directed and required tl»at a bridge witli a draw or swing should be 
constructed, wliich stiould not interfère wltli navigation, and wtiich necessi- 
tated, from the nature of tlie case, ttie érection and construction of tlie central 
pier, abutment worlj, superstructure, and approaches of and for said swing 
bridge fumished and constructed by this intervening petitioner as set fortli 
and described in its original intervening pétition; said pier and substructure 
of said bridge, being new structures, and a betterment to and on said rail- 
road. Tliat by réason of the premises it became and was absolutely neces- 
sary that said railroad should be improved, bettered, and repaired by construct- 
ing said bridge across said river, with its draw pier, abutments, superstructure, 
and approaches, and by reason of said neeessity the contract with this inter- 
vening petitioner was entered into, and thereby and thereunder the materials 
furnished and worli done and performed as aforesaid." Thereupon the report 
of the master was recomniitted, with direction to report upon the matters 
averred in the amended pétition. After the master had again reported,— which 
report was unsatisfactory, as not including a finding touching the character of 
the old bridge replaced by the new structure, and the neeessity for the new 
structure,— counsel for the parties, to save a re-reference, entered into the 
foUowing stipulation as to the facts upon which a report was sought, namely: 
"The old bridge at Independence street was built in 1880, and was a wooden 
structure. In 1886 it was re-enforced by overhead trusses. Later it was nec- 
essary to support it by pillng. In 1892, because of the âge and worn-out con- 
dition of the bridge, it became necessary, in order to safely operate the road, 
to replace the old bridge with a new one. On application to the city for per- 
mission to put a new bridge over the river, the city required a draw to be put 
in the new bridge, and refused to permit the old bridge to be replaced by any- 
thing but a drawbridge, and thereupon the new bridge, for which the pier was 
built by the intervener, was constructed, and took the place of the old one. 
It is stipulated by ail the counsel in this case that, in order to avoid a re-ref- 
erence of this case to the spécial master, that the foregoing are facts in the 
case, and may be incorporated by said master in his last report, and hâve the 
same force and efCect as if this agreement of facts had been made at the hear- 
ing bef ore him, and found by him as facts in said case in his said report. 

"ïhe T. B. Townsend Brick & Contracting Company, 
"By F. A. Durban, C. E. Pannewell and Amos Denison, Its Attorneys. 

"The International Trust Company, 
"Trustées for First Mortgage Bonds of the Cleveland & Canton R. K. Co. 

"The Cleveland, Canton & Southern R. R. Co. 

"The Coshocton & Southern R. R. Co. 

"The Cleveland, Chagrin Falls & N. R. R. Co. 

"The Waynesburg & Canton R. R. Co., 

"By Garfleld & Garfield, Its Attorneys. 

"The Kniekerbocker Trust Co., 

"By Williams & Oushing, Its Solicitors. 
"This statement is attached to and made part of my report of Octolwr 5, 
1896, upon the information from Amos Denison, attorney for plaintifC, that ail 
parties in interest hâve consented thereto as stipulated. 

"H. F. Carleton, Spécial Master." 

On January 25, 1897, the report of the master was confirmed, there being 
no exceptions thereto by appellants, and only certain formai exceptions by 
appellee. January 4, 1899, a decree was entered upon the pétition as follows: 
(1) That the amount due, with interest, to the intervener, was $28,637.45. (2) 
That of this gross sum $6,072.50 was due for work and materials furnished 
within six months prier to the appointment of recelver, and that the sum thus 
due for work done and materials furnished, with interest to the flrst day of the 
term, was $7,852.08. (3) That no valid mechanic's lien existed for the secur- 
ity of any part of the work and materials so done or furnished. (4) The court 
held that the whole of said claim, amounting to $28,637.45, was for work and 
materials done and furnished to "replace an old, worn-out and unsafe bridge, 
and that the same was necessary to be done in order that the railroad of the 
complainant could be safely operated, and continue to transact business in the 
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èity pf Cléyeland,. and that said work and materifils materially increased the 
secû.rlty éf the mortgages beld by the said International Trust Company and 
the sald linickerboclier Trust Compainy"; that the said claim; was, therefore, 
"a stiperior, prier, ahld paramount lien to the lien of each of thp mortgages," 
and "is entitled to he paid in full from the net ihcome of said property comlng 
Into the/baiids of said receiver, and under the prior orders of this court, prop- 
erly aftpHcablethereto; and that, if said Income he Insufflcient to pay the said 
interyénér's lien In tuU, that theii the same Is entitled to he paid in full from 
the procéeds of any foreclosure or othe? sale of the said mortga,ged property 
before àn^ part of said Income or PEOcéeds are applied to the payment of any 
of the biând^ or coupons secured by any of said mortgages." 

It Iscôncieded that there is no net income in the cause in whleh this decrec 
was rèn^ered which çan be applied to its satisfaction. None qÎ the mortgages 
were evér foreclosed under that proceedlng, but under separate and independ- 
ent foreclosure suits, flled long after thé flling of the administrative suit by the 
Insolvent railfoad. No receiver was appolnted under thèse foreclosure suits, 
nor weré th,ey ever consoUdated wlth the suit of the raiiroad company. Under 
thèse iiidependent foreclosure suits the said raiiroad has been sold under de- 
crees whict» are stàtefl at the bar to he such as to give the cpurt control over 
the procéeds of sale and enable it to apply the procéeds flrst in satisfaction 
of any clàitti entitled to préférence over the foreclosed mortgages. To prevent 
the decree in favor of thè T. B. Tovsrnsënd Brick & Çontra'eting Company from 
being alioiwed in the foreclosure siilts as a pref erential claim, this appeal has 
been pro^ecuted. 

Doyle & Lewis, for appellant. 

Frank A. Durban (Amos Denison, of counsel), for appellee. 

Before TAFT and LURTON, Circuit Judges, and THOMPSON, 
District Judge. ' , 

LUETQN, Circuit Judge, after making the foregoing gtatement of 
f acts, delivereid the opinion of the court. 

The appellant has in this court for the flrst time, so f^r as the rec- 
ord shows, challenged the jurisdiction of the circuit court to proceed 
at ail under the administrative bill flled by the Cleveland, Canton 
& Southern Raiiroad Company. First, it is said that fédéral juris- 
diction did not exist. This is a question which can be raised at any 
time. But fédéral jurisdiction did exist. The complainant was a 
corporation of Ohio. The named défendants were ail citizens of 
New York or Massachusetts. This made a case of jurisdiction upon 
the ground of diversity of citizenship. Fédéral jurisdiction would 
not be defeated by the fact that it appeared upon the face of the bill 
that there were other creditors of the raiiroad company who might 
hâve been properly made parties, who were citizens of Ohio. To 
hâve made them parties would bave defeated fédéral jurisdiction. 
This resuit was prevented by refuging to' make them parties. If they 
were neçessary parties, the court might refuse to proceed. But 
that woUld be for a reason going to the gênerai jurisdiction of a court 
of equity. Second, it is said that no court of equity could properly 
entertain jurisdiction of a bill auch as that flled by the Cleyeland, 
Canton & Southern Raiiroad Company. The bill was substantially 
identical with that flled by the Wabash Raiiroad Company against its 
creditors, of which the court did takè jurisdiction. Wabàsh, St. L. 
& P. Ry. Co. V. Ceïitral Trust Co., 22 î^. 272; ïd., 23 Fed. 513. In 
Railroîi4,OPi:Vr,B(ïimphreys, 145 U. S. 82, 12 Sup. Ct. 787, the su- 
prême court refused upon that appeal to consider the question hère 



raised. The question was one which should hâve been raised at an 
early day. It was not raised in the circuit court at ail. The court 
took possession of complainant's railroad, and operated it for years 
without question. Rights arising under receiver's certiflcates hâve 
accrued. Intervening claimants hâve come in, and obtained decrees 
settling their rights, and ail this without objection. Counsel for 
appellant, in their brief, say, "We do not wish. to question the 
validity of receiver's certiflcates." Indeed, they say "that most, if 
not ail, of them hâve been issued by consent, and that in the fore- 
closure suits ail such obligations hâve been or will be recognized and 
paid out of proceeds of the sale of the railroad." But, hovt'ever dé- 
tective in respect to issuable averments that bill may hâve been, the 
T. B. Townsend Brick & Contracting Company intervened, and set 
up a claim of right to priority of satisfaction over the mortgages 
either as a mechanic's lien or one entitled to préférence upon the 
equities of the case. Now, this was an issue tendered to the mort- 
gagees. The appellant says it liad not theretofore been a party, and 
only put in a spécial appearance for the purpose of oonsenting to a 
particular decree. This is a mistake. On October 12, 1893, counsel 
for the International Trust Company entered a formai and gênerai 
appearaïuce upon the rule docket. Subsequently it appeared, and 
asked leave to answer and défend this intervention of the Townsend 
Brick & Contracting Company, and, upon leave granted, did angwer. 
It is said that it was trustée under five mortgages, and became de- 
fendant only in respect to its junior mortgage, and that it ought 
not to be affected byany decree in respect to the.other mortgages in 
wliich it was trustée. Neither the original appearance nor applica- 
tion for leave to appear and défend the pétition of the intervener 
was so limited. The answer flled to the intervening pétition, while 
slightly dubious, seems to be an answer by it as trustée in ail the 
mortgages sought to be displaced by the claim of the Townsend Brick 
& Contracting Company. The stipulation as to évidence, set out in 
the statement of the case, was signed by the appellant as trustée un- 
der ail of its mortgages. Under ail the facts, it is too late for ap- 
pellant to deny jurisdiction ,over it in respect to ail of its mortgages, 
and too late for it to question, the équitable jurisdiction of the court 
under the original bill, and more especially the jurisdiction of the 
court to décide the issues presented by the intervening pétition of the 
appellee. Whether the railroad company, as an insolvent corpora- 
tion, mightjUpon its own bill, place its property in charge of a court 
of equity for the purpose of having its property preserved and ad- 
ministered for the benefit pf its creditors, and in the meantime 
operated for the benefit, of the public and its creditors, is a question 
which need not now be decided. It is enough, for the purposes of 
this case, to say that the appellant voluntarily appeared and made 
itself a party to the issue presented by the intervening pétition of the 
Townsend Brick & Contracting Company, and did not in any way 
challenge the équitable jurisdiction of the court to entertain either 
the administrative suit flled by the railroad company or the interven- 
ing pétition of a creditor which sought, by the issue tendered in its 
pleadings, to eptablish its right to a superior lien in thp property im- 
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pounded over eacli and every one of the mortgages existing thereon. 

The appellee sought a préférence in the payment of its' claim in 
whole or part upon several distinct grounds: 

First. TÎiat a meclianic's lien existed, which entitled it to payment 
in préférence to tlie pre-existing mortgage debts. Tlie circuit court 
denied relief upon this ground — ^First, because tbe intervener had 
not perfected a mechanic's lien under tbe Obio lien law of April 10, 
1884, by flling its lien claim within 40 days after completion of the 
work, and by giving notice within 10 days after the daim was flled, 
as provided by that act; and, second, because, if any lien was se- 
cured by the proceedings taken, it was subordinate to pre-existing 
mortgages. We agrée with the court below in denying any relief 
under the mechanic's lien law of Ohio as against the mortgage debts. 
We think no lien was perfected under the aot of 1884, and that, if 
mistaken in this, such lien would be subordinate to the antécédent 
mortgages. Bailroad Go. v. Hamilton, 134 U. S. 296, 302, 10 Sup. 
et. 546. 

Second. Eelief was sought upon the theory that the claim was 
one for a debt incurred by the railroad company for work and ma- 
terials indispensable to the continued opération of the railroad, 
and therefore entitled to be paid as a preferential claim superior 
to the mortgages existing when the debt accrued. The debt was 
incurred for the construction of a stone pier and abutments for a rail- 
road drawbridge. The facts concerning the necessity for the struc- 
ture are shown by a stipulation, which was as follows: 

"The 'old bridge at Independence street was bullt in 1880, and was a wooden 
structure. In 1886 it was re-enforced by overliead trusses. Later it was nec- 
essary to support it by plling. In 1892, because of the âge and worn-out con- 
dition of the bridge, it beeame necessary, in order to safely operate the road, 
to replace the old bridge with a new one. On application to the city for per- 
mission to put a new bridge over the river, the city required a draw to be put 
in the new bridge, and refused to permit the old bridge to be replaced by any- 
thlng but a drawbridge, and thereupon the new bridge for which the pier was 
bullt by the intervener was constructed, and took the place of the old one." 

n, on this state of facts, this debt be regarded as an indebtedness 
incurred in the ordinary business of operating the railroad, and in the 
expectation that it would be paid out of the current earnings of the 
railroad, only such of the debt as accrued within six months prior to 
the appointment of the receiver should hâve been held as a charge 
upon the surplus income of the receivership. The contract under 
which the work was done provided that it should be paid for as it 
progressed, upon estimâtes fumished by the railroad company's en- 
gineer on the Ist of eftch month, such estimâtes being payable on the 
20th of the current month. The master reported that such estimâtes 
were furnighed, beginning with December, 1892; tbe last being fur- 
nished in July of 1893. For the amount due upon each estimate 
the promissory note oî the company was exècuted, payable in six 
months after date, with interest. The whole àmount of the claim, 
without interest, was, as shown by the master's report, $20,610.19, 
of which, the master reported, |6,078.50 was for work done within 
six months prior to the appointment of the receiver, and this part of 
the claim was reported as coming within the order of the court direct- 
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ing the receiver "to pay and discharge eut of the net income ôf the 
said railroad aîl unpaid trafflc balances, and the indebtedness o£ said 
Company to its servants and employés, and for materials and supplies, 
accruing within six months last past." This report was upon a référ- 
ence to ascertain and report "how much, if any, of said work and ma- 
terial furnished by said Townsend Company for the construction of 
said bridge, was done or furnished within the six months next prior 
to the appointment of the receiver herein, and which should be al- 
lowed as one of the six-months claims." The report was unexcepted 
to by either party, except in certain matters now of no moment, and 
was confirmed January 25., 1897, the final decree appealed from not 
having been made until June, 1898. For some inexplicable reason, 
when the court came to hear the cause finally, the whole of the claim 
was allowed as a debt entitled to be paid out of the net income of 
the receivership, and, in default of such income, out of the proceeds 
of any foreclosure sale, in préférence to the mortgage debts. This 
was error. If this claim was of the class of debts chargeable at ail up- 
on the surplus income arising under a receivership as against the 
rights of prior mortgagees, — a point which we do not flnd it necessary 
to décide, — there was no reason for preferring it over other debts of 
the same class, and no reason for departing from the order made in 
respect to such debts of the income, and under which the income had 
been distributed. 

The equity in favor of such claims grows out of the fact that they 
are debts incurred during the current opération of the railroad, and 
for necessary labor or supplies to maintain it in opération, and under 
circumstances which support the presumption that the expectation 
was that they would be paid out of the current income. If crédit is 
given by agreement upon such claims for a time which indicates that 
there was no expectation that the current earnings were to be applied 
in their payment, or they are allowed to stand unsettled, and without 
suit, for such a time as indicates that the creditor has ceased to look 
to current earnings, he will be regarded as a simple unsecured credit- 
or, relying alone upon the gênerai crédit of the company, and not 
upon the interposition of a court of equity. In this circuit six 
months has been generally regarded as a sufflcient time to go back 
and charge such claims upon the income of a receivership, and this 
court gave its approval to that rule in the case of Belknap v. Trust 
Ce, 47 U. S. Agpp. 663, 26 C. C. A. 30, and 80 Fed. 624. There was no 
reason for departing from the time limit under which the court had 
administered this receivership. But there was no "net income" sub- 
ject to the order of the court out of which even that part of said claim 
which accrued within six months could be paid. Neither were there 
any proceeds arising from foreclosure of the mortgages under this 
bUl out of which this decree could be satisfled. The mortgagees did 
not foreclose their mortgages in the administrative suit in which the 
brick company had intervened, and in which the présent decree was 
pronounced. There had been no default in the payment of interest 
upon any of the bonds secured by the mortgages to the International 
Trust Company when the railroad company flled its bill, and none 
occurred for some time thereafter, When default did occur, the 
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OioFtgagees filed indeperident foreclosure suits în the same court, 
and, wlthout obtainijQg a receivef, or consolidation with the bill of 
thè railroad company, obtâined foreclosure decrees, under whicli the 
railroad had been sold when the decree hère appealed from was en- 
teréd. The foreclosure decree provides, however, that the court in 
that case might apply the proceedé of sale to the satisfaction of claims 
entitted to priority over the foreclosed mortgages upon présentation 
and establishment of such claims in that case before final distribu- 
tion of the fund. Thus the question as to the power of the court 
to disi^ace mortgage liens in favor of the claim hère established is 
not différent from what it would be if : the Townsend Brick & Con- 
tracting Company had flled an indejiendent bill against the railroad 
company ajid its mortgagees, and sought a decree enforcing its claim 
as a lien superidr in character to that of mortgage debts antécédent 
to it in origin and priority of lien. The thebry upon which this 
claim is asserted as a superior lien is that it is for an indebtedness 
which was incnrred by the railroad company as a necessary and in- 
dispensable operating expense, without which it could not hâve con- 
tinued the opération of the railroad, and that indebtedness so in- 
cnrred constitutes an équitable charge upon the corpus of a railroad, 
supedor iâ lien to pre-existing mortgages; and that this is the prin- 
ciple settléd by Fosdick t. Schall, 99 U. S. 235, and the éases foUowing 
that. This contention is founded upon a total misconception of the 
principles aunounced in Fosdick v. Schall, and applied so frequently 
in cases Subséquent to that. It is now too well established to be 
longer debated that thetincome of a mortgaged railroad company out 
of whicb thesinterest or i principal of the mortgage debt may be paid 
is the net income obtâined by deducting from the gross earnings 
what is required for nçcessary operating and managing expenses, 
proper equipment, and necessary repairs. The surplus of earnings 
thus ascertained^ and this only, constitutes income properly applicable 
to the mortgage debt. , <'And this is.so>" eays Justice White, in Vir- 
ginia & A. Coal Ck). T. Central Railroad & Banking Co.j 170 U. S. 355, 
365, 18 Sup, et. 663, 'feven thougb the mortgages securing the 
lands provided fpi; the séquestration by foreclosure of the income of 
the road for the beneflt of the bondholders." This doctrine that the 
"current eamipgs" Qf a mortgaged railroad are applicable primarlly 
to the payment of the curpent debts made in the cqurse of the ordi- 
nary opération of the railroad, arises partly out of the^public interest 
in the maintenance of suçh a highway for the public use, and partly 
out of the necessity for such expenditures for the préservation of the 
property for the beneflt of those havipg lieps thereon. The peculiar 
charactçr.of the property and the public character of its use hâve led 
to the conclusion liât "every railroad mortgagee, in accepting his 
Beourity,impliedly agrées that the current debts made in the ordi- 
nary course of business shall be paid from the current receipts before 
he has any claim upon the income." Fosdick v. Schall, 99 U. S. 
235, 252; MUtenberger v, Railroad Co., 106 U. S. 286, 311, 312, 1 Sup. 
et. 140; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ot. 675; Virginia 
& A. Copl Co. y. Central Railroad & Banking Co., 170 U, S. 355, 365, 
369, 18 Sup. et. 657. This implied agreement that the current 
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income shall be flist applied to the payment of curreiit operating 
expenses opérâtes to create in favor of such debts for current ex- 
penses as were incurred in the expectation tliat the current earn- 
ings would be applied in their payment an équitable charge upon 
what Chief Justice Waite calls "the current debt f und." "If," says 
the chief justice, in Fosdick v. Schall, supra, "for the convenience 
of the moment, something is taken from what may not improperly 
be called the 'current debt fund,' and i)ut into that which be- 
longs to the mortgage créditors, it certainly is not inéquitable for 
the court, when asked by the mortgagees to take possession of the 
future income, and hold it for their benefit, to require, as a condition 
of such an order, that what is due from the earnings to the current 
debt shall be paid by the court from the future current receipts, be- 
fore anything derived from that source goes to the mortgagees." 
Touching the grounds upon which such daims might displace a mort- 
gage lien upon the corpus, the learned chief justice in the same case 
said: 

"The pof.ver rests upon the fact, that in the administration of the afCairs of 
the Company the mortgage créditors liave got possession of that which in 
equity belonged to the whole or a part of the gênerai créditors. Whatever is 
done, therefore, mnst be with a view to a restoration hy the mortgage créd- 
itors of that which they hâve thus inequitably obtained. It follows that if 
there has been in reality no diversion, there can be no restoration; and that 
the amount of restoration should be made to dépend upon the amount of the 
diversion." 

The doctrine, as thus stated, is the foundation of the "diversion" 
or "restoration" doctrine applied in the later cases of Burnham v. 
Bowen, Miltenberger v. Bailroad Co., and Virginia & A. Coal Co. t. 
Central Railroad & Bankihg Co., cited above. Independently of any 
diversion of current income by the mortgagor eompany, this équi- 
table right of the supply claimants to be paid out of income has 
been held to extend to the income arising under a receivership. 
The resuit of the cases has been very admirably summed up in the 
opinion of the suprême court delivered by Justice White in Virginia 
& A. Coal Co. T. Central Eailroad & Banking Co., 170 U. S. 355, 365, 
18 Sup. et. 661, where it is said: 

"It Was thus settled that, where coal is purchased by a railroad Company for 
use in operating lines of railway owned and controlled by it, in order that 
they may be continued as a going coneern, and where it was the expectation 
of the parties that the coal was to be paid for out of current earnings, the 
Indebtedness, as between the party furnishing the materials and supplies and 
the holders of bonds secured by a mortgage upon the property is a charge in 
equity on the contlnuing income, as well that which may come into the hands 
of the court after a receiver has been appointed as that before. It is immate- 
rlal in such case, in determining tlie right to be compeusated out of the surplus 
earnings of the receivership, whether or not during tlie opération of the rail- 
road by the eompany there had been a diversion of iucome for the benefit of 
the mortgage bondholders, either in payment of interest on mortgage bonds or 
expenditures for permanent improvements upon the property. Xor is the eq- 
uity of a current supply claimànt in subséquent income arising from the opéra- 
tion of a railroad under the direction of the court aft'ected by the fact that 
while the eompany is operating ils road its income is misappropriated, and 
diverted to purposes which do not inure to the benelit of the mortgage bond- 
holders, and are foreign to the bénéficiai maintenance, préservation, and im- 
provement of the property." 
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In Belknap v. Trust Co., 47 U. S. App. 663, 26 C. C. A. 30, and 80 
Ped. 624, tMs court, after a considération of the cases of Fosdick t. 
Schal], 99 U. S. 235; Miltenberger v. Railroad Ck)., 106 U. S. 286, 1 
Sup. et. 140; Burnham t. Bowen, 111 U. S. 776, 4 Sup. Ct. 675; Knee- 
land T. Trust Oo., 136 U. S. 89, 10 Sup. Ct. 950;. and Thomas v. Car 
Ce, 149 U. S. 95, 13 Sup. Ct. 824,— said: 

"From thèse cases it may be dedueed that In respect of railroad raortgages 
there Is an implied agreement that ail proper operating expenses of such 
companies while under eontrol of the mortgagors are to be paid out of current 
receipts, and that any diversion of such ineome, by which current operating 
expenses are lef t unpaid, Is a mlsappropriatlon of the Income, and upon a 
proper showlng the mortgagees receivlng the beneflt will be required to reim- 
burse the fund applicable to the payment of thèse 'debts of the income,' to the 
extent of the diversion." 

But, if there bas been no diversion of the current income, either 
before or after the appointment of a receiver, and no "surplus in- 
come" during the receiver ship, out of which unpaid debts of the in- 
come can be paid, upon what theory can the proceeds of a mortgage 
foreclosure sale be applied to the payment of such debts against the 
objection of mortgage creditors? If nothing has been diverted from 
the "current debt fund," if there has been no augmentation of the 
fund applicable primarily to the satisfaction of the mortgage credit- 
ors, is there any just or équitable reason for requiring a restoration 
whefe nothing has been improperly received? We think in such 
cases the court has no power to displace contract rights, and neither 
Fosdick V. Schall nor any of the cases which hâve followed it afford 
any sufflcient authority, when rightly understood, in opposition to 
this view. Thèse "debts of the income" are an "équitable charge" 
only upon the "current income" of the mortgaged railroad. If such 
debts remain unpaid when the railroad passes into the possession of 
a court of ^quity, this "équitable charge" is continued, and attaches to 
the "surplus income" arising under the receivership. If this surplus 
income is not applied to the payment of the debts to which it is 
primarily devoted, but is expended for the beneflt of the mortgagee, 
as in payment of interest, or in the purchase of property which passes 
under the mortgage, or in betterments of the railroad itself, an equity 
arises, as a conséquence of such diversion, which will justify a court 
of equity in requiring the mortgagees to restore to the income that 
which has been taken away. The power of the court to displace 
mortgage liens in favor of such unsecured debts of the mortgagor 
dépends upon the fact that the current income, either before or 
after the receivership, has been diverted to the beneflt of the dis- 
placed mortgage, and the extent to which the corpus of the mort- 
gaged property can be called upon to pay such debts of the income 
is limited by the amount of the diversion. 

Fosdick T. Schall, supra, has been cited and relied upon as sanc- 
tioning the idea that, without regard to the question of misappli- 
cation of income, claims of the class called "preferential" consti- 
tute a charge upon the corpus of a mortgaged railroad if the income, 
either before or after a receivership, is insufflcient to pay them. 
This is a misconception of that case. What the court there said 
was this: 
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"Whlle, ordinarily, this power is conflned to the appropriation of tlie income 
of the recelvership and the proceeds of moneyed assets that hâve been taken 
from the company, cases may arise where equity will requlre the use of the 
proceeds of the sale of the mortgaged property in the same way. Thus It 
often happens that in the course of the administration of the cause the court 
is called upon to talie income which would otherwise be applied to the payment 
of old debts for current expenses, and use it to malie permanent improvements 
on the flxed property, or to buy additional equlpment. In this way the value 
of the mortgaged property is not inf requently materially increased. It is not to 
be supposed that any such use of the income will be directed by the court, 
without giving the parties in interest an opportunity to be heard against it. 
Generally, as we Ijnow both from observation and expérience, ail such orders 
are made at the request of the parties, or with their cousent. TJnder such cir- 
cumstances it is easy to see that there may sometimes be a propriety in paylng 
bacli to the income from the proceeds of the sale what is thus again dlverted 
from the current debt fund in order to increase the value of the property sold. 
The same may sometimes be true in respect to expenditures before the recelver- 
ship." 

In that case the court refused to pay the debt of such a claimant, 
saying: 

"There is nothing to show that the current income of the recelvership or of 
the Company has been In any manner employed so as to deprive this créditer 
of any of his équitable rights. In short, as .the case stands, no équitable claim 
whatever has been established upon the fund in court. Prima facie that fund 
belongs to the mortgage creditors, and the presumption whlch thus arises has 
not been overeome. Schall, for the balance, his due, af ter his own security has 
been exhausted, occupies the position of a gênerai creditor only." 

In Burnham v. Bowen, 111 U. S. 776, 781, 782, 4 Sup. Ct. 675, 
Miltenberger v. Railroad Co., 106 U. S. 286, 311, 312, 1 Sup. Ct. 140, 
Union Trust Co. v. Illinois M. Ry. Co., 117 U. 8. 434, 6 Sup. Ot. 
809, as well as in Virginia & A. Coal Co. v. Central Eailroad & 
Banking Co., 170 U. S. 355, 365, 18 Sup. Ct. 657, there appeared the 
fact either that income had been applied to the purchase of prop- 
erty which passed under the mortgages, or to the payment of in- 
terest on the mortgage debts, or to "betterments" upon the mort- 
gaged property. That this misapplication of the surplus income of 
the receiTership was the ground for paying a supply claim out of 
the proceeds of the sale of the mortgaged property is made plain 
by what is said by the court in Virginia & A. Coal Co. v. Central 
Eailroad & Banking Co., 170 U. S. 365, 18 Sup. Ot. 663, where the 
court, after considering the évidence as to the appropriation of re- 
ceiver's earnings to the payment of an installment of interest, and 
reaching the conclusion that the évidence left the question in doubt, 
said: 

"Whether, however, there was a diversion of income before the recelvership, 
inuring to the beneflt of the bondholders, the equity in favor of the coal com- 
pany for payment out of subséquent income, as we hâve seen, survived, and 
attached to the property when it was talien possession of by the receiver; and 
if a surplus of income was created by the opérations of the road under the re- 
ceiver, sufficient to satisfy the claims of the interveners, the right to demand 
that the surplus income be applied in satisfaction of the claims in question was 
undoubted. From the évidence we find that there was such surplus. It was 
stipulated in the record as a fact 'that since the recelvership the receivers of 
the Central Eailroad & Banking Company of Georgia hâve expended for bet- 
terments on its railroad Unes from the income of the roads during the recelver- 
ship a sum much larger than the entire claim of the interveners.' " 
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The case of Trust Go. v. Morrison, 125 U. S. 591, 8 Sop. Ct. 1004, 
is suppo^ed to leM some countenance to the theory that the court 
has the power t^i displace mortgagç liens in favor of debts incurred 
by the môrtgagor jfor the préservation of mortgaged propçirty, irre- 
spective of the question of a diversion of income to the bénéficiai 
purposes of the mortgagees. Some of the reasoning of the court 
may bé regarded a^ lehding support tp such à contention. But the 
décision in that case was declared by the court to rest not alone 
upon Morrison's intervention to save the mortgaged property, but 
upon that "and the other circumstances of the entire case taken to- 
gëther." 125 U. S. 591, 612, 8 Sup. Ct. 1004. Among thèse circum- 
stances was thè all-sufflcient one that the receiver had applied for 
and obtained a decree allowing him, ont of the surplus income, to 
protect Morrison and others who had become sureties in suit» insti- 
tuted to protect the mortgaged property against the exécution levies 
of unsecured creditors. The mortgagees, through their trustée, were 
parties to the suit in which this order was made, and made no ob- 
jection. The receiver did not pay this claim, and gave as a reason 
thaï the income was insùfflcient. The court, hôwever, found that 
income had been used by the feceiver in the purchase of "new prop- 
erty, real estate, and roUing stock," and that this property into which 
income had been diverted had passed uhder the mortgage and into 
thé hands of the mortgagees, as purchasers, at. the foreclôsure sale. 
This court, in Whitely v. Trust Co., 43 U. S. App. 643, 647, 22 C. 
C.A.. 67, and 76 Fed. 74 et seq., had occasion to distinguish Trust 
Co. V. Morrison. Neither does Jones v. Lverly, 43 U. S. App. 224, 
19 C. 0. A. 569, and 73 Fed. 568, conflict with the view we now ex- 
press as to the ground upon which a court of equity may displace 
a mortgage upon the corpus of a railroad. The liability there en- 
forced as a preferential claim was one incurred at the request of 
the trustée under the mortgage, and for the protection of the trust. 
The language of this court in Belknap v. Trust Co., 47 U. S. App. 
663, 672, 26 C. C. A. 30y and 80 Fed. 624, that the necessary oper- 
ating expenses of a mortgaged railroad constituted a charge upon 
the income in the hands of a receiver, "and, if necessary, upon the 
corpus of the property," was inadvertent, and had no application 
to any question arising upon that appeal. The debts which sought 
pajTHent out of proceeds of sale in that case were disallowed as not 
proper "debts of the inCome." The necessity for charging such debts 
upon the corpus of the property can only arise when the income be- 
fore or after the receivership has been applied to the bénéficiai 
purposes of the mortgage debt displaced. 

Under the doctrine of the cases we hâve been considering there 
is no Justification in the case at bar for a displacement of the mort- 
gage lien. The intervening pétition did not allège that there had 
been any diversion of income either before or after the appointment 
of a receiver. No issue of this nature being presented by the plead- 
ings, évidence would hâve been irrelevant. Irrespective of any di- 
version, claims of the class to which this claim is supposed to be- 
long were ordered to be.paid out of the "net income" of the receiv- 
ership, which was the only fund which could hâve been devoted to 
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their payment, unless a case was made which would justify tlie 
court in compelling the mortgagees to augment that fund by re- 
storing to it income which had been improperly diverted therefrom. 
To justify a decree displacing the mortgage liens, there should hâve 
been ^uch averments of fact as would hâve made an issue. Aside 
from this fatal defect in the pleadings, there was no évidence which 
would support a decree for a restoration, and the decree of the 
court was not placed upon any such ground, but distinctly upon 
the ground that such a claim was entitled to préférence over the 
mortgage debts, irrespective of any diversion of income before or 
after the appointment of a receiver. To quote from Fosdick v. 
Schall, supra: 

"There is nothing to show that the current Income of the receivership or of 
the Company has been in any manner employât! so as to deprive this créditer 
of any of his équitable rights. In short, as the case stands, no équitable claim 
whatever has been established npon the fund in court. Prima facie that fund 
belongs to the mortgage creditors, and the presumption which thus arises has 
not been overcome." 

To the extent that appellee can obtain satisfaction of that part 
of its decree which is for work done within six months prior to 
the receivership, he must look to the "net income" unexpended, 
and in the haiids of the court. As to the rest of the claim, appellee 
is a gênerai creditor, and has no right to satisfaction at the ex- 
pense of the mortgagees. The mère fact that the work done by 
appellee has tended to conserve the railroad, or to enhance the value 
of the property to the mortgagees, is no ground for displacing the 
lien of the^mortgages which covered the property when the work 
was done and the bridge pier constructed. Railroad Co. v. Cowdrey, 
11 Wall. 460; Thompson v. Railroad Co., 1.32 U. S. 68, 74, 10 Sup. 
et. 29; Railroad Co. v. Hamilton, 134 U. S. 296. 301, 10 Sup. Ot. 
546; Morgan's L. & T. R. & S. S. Co. v. Texas Cent. Ry. Co., 137 
U. S. 171, 195, 11 Sup. et. 61. 

In Thompson v. Railroad Co., supra, a claim for a préférence 
over the mortgage for moneys used in the constmction of the road 
included under the mortgage was denied, the court saying: 

"In Railroad Co. v. Cowdrey, 11 Wall. 460^81, it was contended that priority 
should be giyen to the last creditor for aiding to conserve the road. But the 
court answered that this rule had never been introduced into our laws except 
in maritime cases, which stand on a particular reason; t)iat by the common 
law whatever is affixed to the freehold becomes part of the realty, except cer- 
tain flxtures erected by tenants, whleh do not afl'ect the question; and that 
the rails put down upon the company's road become a part of the road. Hère 
the same rule applies; and not only the rails, but those permanent flxtures 
which are essential to the successful opération of the road, become a part of 
the property of the company, as much so as if they had existed when the mort- 
gage was executed." 

» 

In Railroad Co. v. Hamilton, cited above, a debt contracted fer 
the construction and érection of a dock upon the mortgaged prop- 
erty of the railroad company was allowed priority by the circuit 
court upon the ground that the improvement to the railroad prop- 
erty gave an équitable right to priority of payment. The suprême 
court reversed the decree, saying: 
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"It Is true, cases hâve arisen in which, upon équitable reasons, the priority 
of a mortgage debt bas been displaced in favor of even unsecured subséquent 
credltors. * * * But those prlnciples hâve no application hère. The work 
whlch Hamilton did was in original constniction, and not in keeping up, as a 
going cohcem, a railroad already built. The amount due him was no part of 
the cuirent expenses of operating the road. There was, to him, no diversion 
of current earnings to the payment of current expenses." 

In Morgan's L. & T. E, & S. S. Co. v. Texas Cent. Ry. Co., 137 
U. S. 171, 195, 11 Sup. et. 69, a préférence was denied over the 
mortgage debts for a claim for money advanced or loaned the rail- 
road Company to be used for taxes, operating expenses, equipment, 
improvements, and other necessary expenditures, by which, it was 
averred, the Texas Central Eailway has been kept in repair, and 
a going concern, and thereby rendered more valuable to the flrst 
mortgage bondholders. It appeared in that case that the current 
earnings were sufflcient to pay the operating expenses and taxes, 
and that the déficit was produced by the payment of interest on 
the bonded indebtednéss. The court, touching this aspect of the 
case, said: 

"By the payment of Interest the interposition of the bondholders was averted. 
They could not take possession of the property, and should not be charged with 
the responsibillty of its opération. It is true that a railroad company is a cor- 
poration operating a pubUc highway, but it does not follow that the discharge 
of Its public duties excuses It from amenability for its prlvate obligations. If 
it cannot keep up and malntain its road in a suitable condition, and perform 
the public service for which it was endowed with its faculties and franchises, 
it must glve way to those who can. Its bonds cannot be confiscated because it 
lacks self-sustalning abllity." 

The decree must be reversed in so far as it gave to the T. B. 
Townsend Brick & Contracting Company a lien in préférence to the 
mortgages under which the International Trust Company is trus- 
tée, and modifled in so far as it allowed payment out of the "net 
income" arising under the receivership of any part of the debt 
which accrued more than six months prior to the appointment of 
the receiver according to the master's report. Appellee will pay the 
costs of the appeal and of this court. 
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(Circuit Court of Appeals, Eighth Circuit. July 10, 1899.) 

No. 1,259. 

1. Public Lands—Northekn Pacific Eailroad Qbant — Impkachment op 

Patent. 

The action of the land department of the United States in determining 
the right of the Northern Pacific Eailroad Company to public lands under 
its grant, and In issuing patents therefor, was within its jurisdlction, and 
a patent so issued conveys the légal tltle, and is vaUd, unless avoided for 
error, mistake^ or fraud. 

2. Samb— Review of Décisions of Land Dbpartmbnt. 

Décisions of the land department on questions of fact are conclusive on 
the courts, eveh In direct proceedings to set aside a patent, imless it Is 
made to elearly appear that they were induced by fraud or mistake; and 
the nature of the mistake and manner of its occurrence or the particulars 
of the fraud must be pleaded and proved. 
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3. Same— Construction of Northern Pacific Grant— Eastekn Terminus op 

KOAD. 

Uuder section 1 of the act of July 2, 1864 (13 Stat. 365), granting lanfls 
to ald in the construction of the Northern Pacific Kailroad, which author- 
ized the company to construct its road "beginning at a point on Lake Su- 
perior, in the state of Minnesota or Wisconsin; thence westerly by the 
most eligible railroad route * * * to some point on Puget's Sound," 
and maliing a grant of lands on either side of its road as so constructed, 
the company had the power to sélect the city of Ashland, vvhicb is in Wis- 
consin, on Lake Superior, and bas a sufficient harbor, as the eastern termi- 
nus of Its Une; and such power was not affected by the fact tbat its road 
touched Lake Superior at more westerly points, to which it was flrst built. 

4. Same. 

Under such act the railroad company had the right to sélect Its terminus 
at any time within the limit of time flxed by the act, or by subséquent ex- 
tensions, for the completion of the road, and it was not concluded as to 
such terminus until its sélection had been communicated to and approved 
by the land department, which had the same power to approve or reject its 
sélection of a terminus as of its route. 

5. Same. 

ïhe company, by resolution of its board of directors, on December 3, 
1884, selected as the eastern terminus of its road a point in the city of Ash- 
land, Wis. It had taken no previous action which precluded it from then 
making a sélection, and when such sélection was approved by the land 
department the légal terminus of the road was thereby flxed. 

6. Same. 

The Northern Pacific Railroad Company had the power, incidental to the 
gênerai purpose of its charter, to make a trackage arrangement for run- 
nlng its trains Jnto Duluth before the construction of its own road to a 
point on Lake Superior; and the fact that it made such an arrangement 
with the Lake Superior & Mississippi Kailroad Company, by which it 
acquired a half interest in a portion of the latter's track, over which it ran 
its trains during the construction period of its road, did not constitute a 
consolidation of the two companies, or a sélection by the Northern Pacific 
of Duluth as its eastern terminus, which precluded it from afterwards ex- 
tending its own road under its charter, and within the terms of its land 
grant, from its then terminus to Ashland, and selecting that place as its 
terminus. 

7. Equitt— Rights or United States. 

The equities of the United States appeal to the conscience of the ehan- 
cellor with no greater or less force than do those of a priva te individual 
under like circumstances. The same fundamental rules of right and jus- 
tice govem nations, municipalities, corporations, and indlviduals. 

8. Pdblic Lands— Waiver of Oelay in Completion op Road. 

The fact that the railroad company did not file its map of the deflnite 
location of its Une as extended eastward, or construct such line or sélect 
Its eastern terminus, until after the time flxed by the aets of eongress for 
the completion of its road had expired, wlU not afford ground on which a 
court of equity, at suit of the United States, wlU caneel a patent for lands 
Issued under the grant on account of such extension, where no action of 
eongress looking to a forfeiture was taken, the map of route and sélection 
of terminus_ were approved by the land department, and the road, when 
built, was éxamined and accepted, and the patent issued thereon, Such 
action by the government was a waiver of the default, which, when the 
road had been constructed on the falth of it, and the patent issued, be- 
càme irrévocable. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

This is an appeal from a decree which dismissed a bill brought by the United 
States to avoid a patent to a tract of land which was issued to the Northern 
Pacific Railroad Company by the land department of the government "under 
95 F.— 55 
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the erroneous impression aûd m'istakén belief," as the appellant averred, that 
It was within the llmlts of the congressional graiit to that company. Tliis land 
was sélected by the appellee, and patented to It by the gOvèrnment, in lieu ol a 
lôst tract of land whlch was wlthit the place limita of Its grant if that graat 
eXtènded ïo Ashlandï In -the state of WiSconsin, and whlch was noi within its 
granf unlèss that grant extended east of Dnlùth, in the state of Minnesota; 
and the government elainjS that the mlstake of' the land department was that 
it found that the eastern terminus of thfe Northern Pacific Railroad was at 
Ashland, when it should hâve held that' it was al Dtluth; an(i it Is conceded 
on ail hands that the patent was prbperly issiied if the flndSng of the depart- 
ment on this question was right. Thé folloWing facts relative to this issue 
are establlshed: On July 2, 1864, e()ngïé6s passed "An act granting lands to 
ald in the construction of a railroad and telegraph Une from Lake Superlor to 
Pugët'H Sound on the Pacific coast by the northem route." 13 Stat. 365. By 
the first; section of that act- certain persons therein named and' their associâtes 
were created a corporatioii by the name ■ Northem Pftciflc Railroad Company. 
One p6rtloli of the section read: "And sâid corporation is hereby authorized 
and empowered to lay out, locate, eonstruct, ' f urnish, maintain and enjoy a 
continuons railroad and telegraph Une, witb the appurtenances, namely, begin- 
ning at a point on Lake Supeiior, in the state of Minnesota or Wiseonsin; 
thence westerly by the jtaost eligible railroad route as shall be determined by 
said Company within the territory of the United States on a Une north of the 
forty-flf th degrée of latitude to some point on Puget's Sound, with a branch via 
the valley of th« Oolumbla river," etc.; and it provided that the capital stock 
of the corporation' shouldcoaslst of 1,000,000 shares of. §100 each. By Section 
3 of the act there was granted to the corporation every alternate section of 
public land not minerai, to the amount of 10 alternate- sections i per mile, on 
each side of the railroad Une It should adopti througH any state, with Indem- 
nlty lands not more than 10 miles beyond jthe limits' oif the alternate sections; 
and this, section contained thèse provisos:; "Provided, that if said route shall 
be found upon the Une of. any other railroaid Toute to aid in the construction of 
whlch lands hâve been heretofore granted by the United States, as far as the 
routes are upon the same gênerai llne, the amount of land heretofore granted 
shall be deduoted from ! the amount; granted by this act Provîded further, 
that the railroad company: reeeiving the prevlous grant of land may asslgn their 
interest to said Northern Pacific Kallcoad Company or may consolidate, con- 
f ederate aad associate with said company upon the terms named in the first 
section of this act." Section 4 of the act provided that whenever a section 
of 25 miles of the railroad was completed cojnmissioners appointed, by thç prés- 
ident should examine it, and, if It appeared to. hâve been built as required by 
the act, they should go. report, and thereupon patents to lan(is appertainlng to 
such section should be issu^. Section 5 required the railroad to be con- 
structed and equipped as a, flrst-class railroad, and contained this sentence: 
"And it shall lie the duty of the Northem Pacific Kailroad Company to permit 
any other railroad which shaU be authorized to be built in thë United States, 
or by tlié législature of any territory ôt State in whlch the satne may be situ- 
ated, to form rutining connections w;lth it, on falr and équitable ternis." Sec- 
tion 8 provided "that eaçh ahd every grant and privilège hereln are so made 
and given to, and accept^d by, said Northern Pacific Railroad Company upon 
and subject to" the condition that it sïiould complète and equip the railroad 
by the 4th day of July, A. D. 1876. The time for its coihpletion was, however, 
subsequently extended to July 4, 1880. 14 Stat. 355; ,15 Stàt.,255. 'Section 18 
provided that the compatiy should obtaln the consent p( the législature of any 
state through whlch any portion of its railroad should pass prevlous to com- 
mencing the construction thereof . 

By the act of May 5, 1864 (13 Stat. 64), congress had granted to the state of 
Minnesota, for the purpose of aiding in the construction of à railroad from St. 
Paul to the head of Lake Superlor, five alternate sections of land per mile on 
each side Of that railroad. The state of Minnesota transferred this grant to 
the Lake Superior & Mississippi Railroad Company, and that company con- 
strueted the railroad from St. Paul to Duluth by way of Thomson, where the 
Northern Pacific Railroad subsequently crossed it. On May 5, 1864, congress 
granted to the state of Wiseonsin to aid In the construction of a railroad from 



UNITED STATES ,V. NORTHEKN PAC. E. CO. 867 

Portage City, Berlin, Doty's Island, or Fond du Lac, to Bayâeld, and thence to 
Superior, every altemate section oî land for 10 sections in width on each side 
of tlie railroad. 13 Stat. 67. ïhis grant was transf erred by the state of Wls- 
consin to the Portage, Winnebagp & Superior Railroad Company, wUch flled 
its map of deflnite location on November 10, 1869, and thereupon tlie lands 
wlthln the limits of the grant were wlthdrawn f rom settlement and entry, and 
so remained untU after the Northern Pacifie Kailroad Company flled Its map 
of deflnite location of July 6, 1882. That portion of thls railroad from Bay- 
field to Superior never was built, but it was on the same gênerai route as a 
portion of the road of the Northern Pacific Railroad Company from ïhomson 
to Ashland. On Mareh 2, 1865, the législature of the state of Minnesota passed 
an act which gave to the Northern Pacific Railroad Company ail the powers, 
rights, and privilèges in the state of Minnesota which had been conferred upon 
it in the territorles of the United States by the act of congress, subject to a 
proviso that if it elected to make the eastern terminus of its road east of the 
state. of Minnesota, it should construct or cause to be constructed a Une of 
railroad from its main line to the navigable watei'S of Lake Superior in the state 
of Minnesota. Sp. Laws Minn. 1865, p. 228. On April 10, 1865, the législature 
of the state of Wisconsin passed an act which vested thls corporation with the 
same powers and privilèges in the state of Wisconsin which it had under the 
act of congress in the territories. Priv. Laws Wis. 1865, c. 485. On Mareh 25, 
1872, that législature passed an act amendatory of chapter 485 of the Laws of 
1865, which provided that the Northern Pacific Railroad Company should not 
be permltted to construct, maintain, or operate any railroad in any part of 
the state of Wisconsin, except in Pierce and St. Croix counties, unless it con- 
structed and maintained a line of railroad Connecting with and continuons to 
its main line by a route running south of the St. Louis river from the junction 
of its railroad with the Lake Superior & Mississippi Railroad, intcrsecting 
the western boundary of Wisconsin at some point between the St. Louis and 
Nemadji rivers, and running thence ail the way in Wisconsin to some point 
on the southwesterly shore of the Bay of Superior between Nemadji river and 
Connor's Point. Priv. Laws Wis. 1872, c. 139. On Mareh 6, 1865, .Tosiah Per- 
ham, the président of the Northern Pacific Railroad Company, filed with ,the 
secretary of the interior a, letter and a map. In the letter he wrote to the sec- 
retary that by authority of the board of directors he had designated on the 
accompanying map, in red ink, the gênerai line of the railroad from a point on 
Lake Superior, in the state of Wisconsin, to a point on Puget Sound, in Wash- 
ington Territory. The point on Lake Superior in the state of Wisconsin from 
which the red line on this map extended was at the mouth of thé Montréal 
river, on the eastern boundary of that state, but this Une from that point to a 
point in North Dakota is covered by a wavy red line, and another and heavier 
red line extends from that point in North Dakota to a point on the north shore 
of Lake Superior in Minnesota. The secretary of the interior sent this map 
to the commissioner of the gênerai land office with a statement that he thought 
that the odd-nmnbered sections for 10 miles in width on each side of the line 
in Minnesota and Wisconsin should be wlthdrawn from entry and settlement. 
In June, 1865, the commissioner deelined, in a letter to the secretary, to make 
the witiidrawal, and no further action was ever taken upon this map. Per- 
ham does not appear to hâve had any authority from the board of directors 
to designate the line of the railroad or to file the map. Prier to August 13, 
1870, the board of directors of the Northern Pacific Railroad Company adopted 
the gênerai route of its railroad through Wisconsin and Minnesota, and on that 
day filed a map thereof in the office of the commissioner of the gênerai land 
office. Upon that map the line of the railroad extends from a point on Lake 
Superior, at the mouth of the Montréal river, on the eastern boundary of the 
state of Wisconsin, upon a direct Une a little south of west to a point about six 
miles distant from the south end of Chequemagon Bay; thence a little north of 
west upon a line which passes about eight miles soUth of Superior, crosses the 
west line of the state of Wisconsin a few miles south of the point where the 
St. Louis river meets that Une, crosses the Lake Superior & Mississippi Rail- 
road at or near Thomson, and continues thence westerly to Wallula, in the 
state of Washington. This map was accepted by the secretary of the interior 
and the commissioner of the gênerai land office, and the odd-numbered sections 
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wlthin the limlts of the land grâpt on each side of the Une on this map In the 
States ôf Wisconsin and Mlûnesôta were witlidrawn from èntry and sale, and 
the even-nnmbered sections Wére ralsed in priée to $2;50 per acre, and large 
qnantltïes thereof hâve been sold at that priée. On November 21, 1871, the 
rallread company iiled with the commlssioner of the gênerai land office a 
niàp of the definite location of its lallroad from Thomson, on the Lake Superior 
& Mississippi Kailroad, westerly to the Eed River of the North on the same 
gênerai route indicated on the map of August 13, 1870. In the summer of 1870 
the Lake Superior & Mississippi Rallroad from St. Paul to Duluth had been 
bullt. The gênerai direction of this road is north and south, but from Thom- 
son tô Duluth, a distance of 26 miles, it runs more to the east than to the 
north. Thè construction of a fallroad from Thomson to Lake Superior was 
expensive and difflcult. Thomson veas many hundred feet above the lake, on 
à plateau, vs^hose eastern slope was rocky, uneven, and fuU of ravines. 

Thé gênerai route of the Northern Pacifie road, as shown on the maps of 
1870 and 1871, and as it has since been conStructed, is east and west, and it 
crosses the Lake Superior & Mississippi road at Thomson. The Northern 
Pâciiie Company did not commence at Lake Superior, and build the portion 
of Its Une east of Thomson first, but It began the construction of its rallroad 
at Thomson, in 1870, and built westerly to a point 55 miles west of Helena, 
in the statp of Montana, where, in 1883, this portion of the road was joined 
with a portion which had heen constructed from Wallula, in the state of Wash- 
ington, east to that point. In 1881 and 1882 it built its rallroad from Thom- 
son eastward'to Bluff creek, ih thé city of Superior, on Lake Superior, and prior 
to 1885 it completed it from Thomson to a point in the city of Ashland, on 
liake Superior, whieh its Board 6t directors resolved was its eastern terminus. 
In 1885, 1886, and 1887 it constrticted its Une from near Wallula acros» the 
Cascade Mountains to the city of Tacoma, and the entire roàd was completed 
in August, 1887, and was acCepted by the président. During the construction 
df its railroad the Northern Pacific Company formed and malntained running 
connections with the Lake Superior & Mississippi Rallroad Company over the 
36 miles of the latter's road from Thomson to Duluth In this way: On July 
9, 187*0, it agreed vrith the Lake Superior & Mississippi Company and two land 
companiès that it would connêct its railroad with that of the latter company 
at Thomson, so as to open and maintain direct connection by rail with Duluth, 
and so as to enable that city to bë one of its principal points of trade and trans- 
shipment on Lake Superior; that it would enter into équitable and just run- 
ning arrangements with the latter company to accomplish this object; that it 
would make Its first connection east from the point of intersection of the two 
roads by way of the Une of the Lake Superior & Mississippi Company over 
Eice's or Minnesota Point; and that it would not build any other road so as to 
form a connection running eastwàrd of the road of the latter company north 
of Wyoming (a tovm on that roàd) previous to the completion of its road to the 
Missouri river. The other parties to this cohtract agreed to fumish the North- 
ern Pacifie Company certain land in and about Duluth and Thomson for shops, 
dépôts, stations, and other railroad purposes. This agreement was performed. 
On January 1, 1872, the Lake Superior & Mississippi Railroad Company con- 
veyed an undivided half of its road from Thomson to Duluth, and of Its appur- 
tenances, to the Northern Pacific Company* by a deed which recited that the 
latter company was authorized to construct and operate an independent Une 
which would run into and through Duluth, and terminate at a point adjolning 
the terminus of the Lake Superior & Mississippi Railroad, and that the North- 
ern Pacifie Company agreed to purchase the half of the 26 miles of railroad to 
obviate the necesslty for Its construction of a railroad from Thomson to Du- 
luth. At the tlme this deed was made the two companiès entered Into an 
agreement for the Joint opération of this railroad from Thomson to Duluth. 
On May 1, 1872, the Lake Superior & Mississippi Company leased its entire 
road to the Northern Pacifie Company for 909 years, and on April 21, 1874, 
that lease was surrenderëd and renounced by mutual agreement. It was sug- 
gested in 1873 that the effect of the deed and agreement of January 1, 1872, 
was to fix the eastern terniinus pf the Northern Pacifie Railroad at Duluth, and 
thereupon, at the request of the ISÎorthern Pacific Company, the board of direct- 
ors of the Lake Superior & Mississippi Company by resolution agreed with the 
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Northern Pacific Company that tjiis was net the effect of their agreement, or 
the intention of tlie parties to it. From the Ist day of January, 1872, to the 
Ist day of January, 1886, the Northern Pacific Company sent its engines and 
trains over and operated the 26 miles of railroad from Thomson to Duluth 
under the agreements we hâve recited, but it then abandoned, and has not 
since used, that road, and it never aslved or received any lands under its grant 
on account of it. The railroad from Thomson to Ashland, which was con- 
structed in 1881, 1882, 1883, and 1884, was duly examined and approved as a 
part of the railroad of the Northern Pacific Company by commissioners ap- 
pointed by the président under the act of July 2, 1864, and the land grant was 
adjusted, and the lands within the limits of the grant along that line east of 
Thomson, including the tract hère in controversy, were patented to the North- 
ern Pacific Company aceordingly. On July 3, 1882, the Northern Pacific Com- 
pany transmitted to the secretary of the interior the map of the definite loca- 
tion of its railroad from Thomson to a point in section 15, township 47 N., 
range 2 W., in the State of Wisconsin, about 10 miles west of the mouth of the 
Montréal river. The line of definite location shown on this map foUowed the 
gênerai route marked out on the map of August 13, 1870, but it turned to thé 
north at Superior and at Ashland, so as to reach Lake Superior at those citles. 
This map of definite location was accepted, the land grant was adjusted to the 
line there shown, and the lands appertaining to this portion of the road were 
withdrawn from sale and entry in 1883 by direction of the secretary of the 
interior. The railroad was constructed from Thomson to Ashland on this 
line with slight and permissible variations. On August 28, 1884, the board 
of directors of the Northern Pacific Company passed, and on December 3, 1884, 
transmitted a copy of this resolution to tlie commlssioner of the gênerai land 
office: "Resolved, that the eastern terminus or the point of beginning of the 
Northern Pacific Railroad on Lake Superior be, and the same is hereby, fixed, 
determined, and established at a point at the clty of Ashland, on Lake Superior, 
in the county of Ashland, In the state of Wisconsin, in section 27, township 48 
north, range 4 west of the fourth principal meridian." The point named in 
this resolution is about one mile north of the line of definite location shown 
on the map of July 6, 1882, and about twelve miles west of the most easterly 
point shown on that line. The offlcers of the land department accepted this 
resolution as a sélection by the company of the eastern terminus of the rail- 
road. The road .was constructed, the land grant was adjusted, and the lands 
within it were patented aceordingly. From 1884 until 189.5 the railroad Com- 
pany, the United States, and their respective officers held that Ashland was the 
eastern terminus of the Northern Pacific Railroad, and that the railroad from 
Thomson to Ashland was a part of the line constructed under, and entitled to 
the benefit of, the act of July 2, 1864. On August 27, 1896, the secretary of the 
interior discovered that the eastern terminus of this railroad was at Duluth, 
that the road from Thomson to Ashland was not a part of the railroad con- 
structed under the act of congress, and that none of the lands on either side of 
It were within the grant made by that act. 23 Land Dec. Dep. Int. 204; 21 
Land Dec. Dep. Int. 412. 

Eugène G. Hay, for appellant. 

James B. Kerr (C. W. Bunn, on the brief), for appellees. 

Before OALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANB0R3Sr, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

This is a suit to avoid a patent issued to the Northern Pacific Rail- 
road Company, the appellee, by the land department of the United 
States. The land department is a quasi judicial tribunal, and a pat- 
ent is the judgment of that tribunal upon the questions presented, and 
a conveyance in exécution of the judgment. When it is attacked, 
two questions are presented. They are: Did the department hâve 
jurisdiction to issue the patent and to détermine the questions which 
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conditioned its issue? and, was its judgment induced by fraud,mistake 
of fàct, or error in law ? The limits of tbe jurisdiction af this depart- 
ment, a,àd thé classes of cases wbicii fall within tÙât jurisdiction, liave 
been considered and stated by tliis court witli some care in U. S. v. 
Winonâ & St; P. R. Co., 32 U. S. App. 272, 282-286, 15 C. C. A. 96, 
103-107, and;§7Féd. 948, 955-98&, to which référence is made for a 
more extepdieâ discussion of thi^ subject. The; ruie, broadly stated, 
is that thelanddepartment bas Jurisdiction overevery case in which 
the control and disposition of the land is intnistedto its care, and that 
its judgttient in such a case, whether right or wrong^ conveys the légal 
title to the pa;teutee, and is valid, unless àvoided for error, mistalie, or 
fraud. The land in dispute in this case, and the tract of land in the 
place limits of the grant to this company, in lieuof which the patent 
to this land was issued, were intrusted to this department for disposi- 
tion, and the Power was grantèd, toit, and the duty imposed upon it, 
to Jiear and détermine the question who was entitled to the convey- 
ance of this land from the government. Its judgment was therefore 
not without jurisdiction, and its patent conveyed the légal title. 

The other, question is: Was this patent void becàusQ the décision 
upon which it was based was induced by error, fraud, or mistake of 
fact? A court of equity bas the power to set aside such a patent in 
a case in which the action of the department lias resulted from a clear 
error of law. Bogan t. Mortgage Oo., 27 U. S. App: 346, 350, 11 C. 0. 
A. 128, 130, and 63 Fed. 192, 195, andcaaes there cited. Its décision 
of a questionof fact, however, is conclusive, even in a direct proceed- 
ing to set aside the patent, unless it is flrst made to appear clearly 
that its adjudication was caused by a plain mistake or was induced 
by fraud or pgrjviry. There is no gênerai appeal from the offlcers 
of the land department to the courts; and the latter cannot review 
the décisions of questions of fact, rendered by those -officers in the 
absence of convinçing proof that tliey were induced by fraud or mis- 
take. U. S. V. IVIackiQtosh, 56 U. S., App. 483, 490, 29 C. C. A. 176, 
179, and 85 Fed. 333, 336; U. S. v. Budd, 144 U. S. 154, 168, 12 Sup. 
Ot. 575; Diller v. Hawley, 48 F. S. App. 462, 472, 26 C. 0. A. 514, 
518, and 81 Fed. 651, 655. The aveïment of the bill in this case is that 
the officers of the land department by mistake conveyed the land hère 
in question to the Northern Pacific Eailroad Company, under the 
erroneous belief that it was within the grant made t'o that company 
by its charter, the act of July 2, 1864 (13 Stat, 365). It is, however, 
conceded thaï; if; the eastern terminus of the railroad iS' in the city 
of Ashland, in the stàte of Wisconsin, this land was properly patented, 
and the real claim of thè government is that the land department was 
mistaken in holding that Ashland was its eastern terminus, when it 
should hâve held that this terminus was at Duluth, or ât Thomson, in 
the state of ^Minnesota, or at Superior, in the staté of Wisconsin. In 
rekching the décision which résultai in the issue of this patent, the 
land department must haye decided two questions, one a question of 
law, — whether or not the railroad company had the" right under its 
charter to sélect Ashland as its eastern terminus; and the other a 
question of fact,^whethei' or not it did so sélect it. We will flrst 
consider the question of law. 
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Wlien cocgress made tlie offer to Richard D. Rice and his associâtes 
of tlie grant of lands contained in tlie act of July 2, 1804, its primary 
purpose was to get the greatest amount of railroad, and not to save 
the largest amount of land. The région north of the fortj-flfth 
degree of latitude, through which the road was to run, was practically 
unknown and uninhabited, and was populai'ly believed to be covered 
with ice and snow for more than hîilf the year. The lands of the 
government along this line were unoccupied and unsalable, and with- 
out a railroad they would hâve been the abode of Indians and wild 
animais to this day. Congress recognized the fact that the wealth 
of a nation is not its tracldess forests or barren prairies, but its in- 
dustrious and prospérons citizens. The United States otfered this 
grant of land for the construction of a railroad to the end that some 
of its useless lands might be sold, and that the région through which 
the railroad was.to pass might be what it has sinee become, — the 
home of intelligent, loyal, and contented subjects. But it took good 
care, by doubling the price of the even-numbered sections within the 
limita of the grant, which it retained, that, while it secured to itself 
thèse inestimable advantages, it should incur no possible loss. The 
task was so gigantic, and its accomplishment so doubtful, that the 
offer contaited in the act of 1864 failed to induCe its performance, 
and congress was so anxious that the road should be built that in 
1870 it extended the indemnity limits of the grant 10 miles on eacb 
side of the line. 16 Stat. 379. It is well to call thèse facts to mind 
when the obje.ct of the government has been attained, when the road 
has been constructed, aud when, many years after the contract be- 
tween the government and the company has been executed, its terms 
are to be construed. The intention of the parties in the making of 
this contract must be interpreted in the light of thèse facts and con- 
ditions which surrounded them when the agreement was made. Ac- 
eumulator Co. v. Dubuque St. Ry. Co., 27 U. S. App. 3C4, 372, 12 C. C. 
A. 37, 42, and 64 Fed. 70, 74. 

Let us now return to the question. Did the act of 1804 authorize 
the railroad company to sélect Ashland as its eastern terminus? 
Section 1 of that act empowered the corporation "to lay out, locate, 
eonstruct, furnish, maintain, and enjoy a continuons railroad and 
telegraph line, witli the appurtenances, namely, beginning at a point 
on Lake Superior, in the state of Minnesota or Wisconsin; thence 
westerly by the most eligible railroad route * * * to some point 
on Puget's Bound." The city of Ashland is in the state of Wiscon- 
sin. It is on Lake Superior. It has a harbor fit for the terminus 
of a great railroad. The terms of ithe act are plain, and argument 
and exposition can add nothing to this statement. Since the east- 
ern terminus of the road was not flxed by the act, and the charter 
gave the railroad company the unlimited power to locate it at any 
point on Lake Superior in Minnesota or Wisconsin, the conclusion 
is irrésistible that the power to locate it in either state, and at 
any suitable city on the lake in either of thèse states, and hence 
to locate it at the city of Ashland, which has a safe and capacions 
harbor, and is an eligible point, was conferred upon the company 
by this charter. It is doubtful whether this power would ever hâve 
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been questioned if tlie décision of Secretary Lamar (4 Land Dec. 
Dèpl Int. 458), subsequentlv approved in U. S. v. Southern Pac. K. 
Co., 146 U. S. 570, 596, IS' Sup. Ct. 152, liad not been erroneously 
supposed to furnish some autlioritj' for the position that tlie North- 
ern Paciâc Company was limited in its sélection of its eastern ter- 
minus either to the most westerly point, or to the flrst point on 
Laite Superior whicli its railroad reached. This was tliat case: On 
July 27, 1866, congress passed an act which created the Atlantic 
& Paciiic Railroad Company, authorized it to construet and operate 
a railroad from a point near the town' of Springfield, in the state 
of Missouri, westward through Albuquerque, "and thence, along the 
thirty-fifth parallel of latitude, as near as may be found most suit- 
able for a railway route, to the Colorado river, at such point as may 
be selected by said company for crossing; thence by the most prac- 
ticable and eîigible route, to the Paciâc" ; and granted lands on each 
side of the line of the railroad to aid in its construction. 14 Stat. 
292, c. 278. The railroad company constructed its road to the Pa- 
cifie Océan at San Buena Ventura under this act, and flled maps 
of deflnite location of its line of railroad for a distance of 380 
miles northward from this point along the Pacific coast to San 
Francisco, but it never constructed its railroad beyond San Buena 
Ventura. TJpon this state of f acts Secretary Lamar h'eld that the 
company had constructed its railroad "by the most practicable and 
eîigible route to the Pacific" when it had built it to the Pacific Océan 
at San Buena Ventura, and that it took no lands under its grant to 
aid in the construction of a railroad along the coast te other points. 
If, however, that act had empowéred the company to build a railroad 
from Springfield, in the state of Missouri, to a point on the Pacific 
Océan in the state of Oalifornia, or in the state of Oregon, by the 
most eîigible route to be selected by the company, and if that com- 
pany had constructed its railroad to a capacious harbor in the state 
of Oregon, we apprehend that Secretary Lamar would not hâve hesi- 
tated to hold that the construction of such a railroad was author- 
ized by the act, and that the land grant followed the road, even if 
it skirted the Pacific almost at right angles to the gênerai route 
from San Buena Ventura to Oregon. The Northern Paciâc Company 
did not turn from the direction of its gênerai route to reach the 
city of Ashland. The gênerai direction of the route of its railroad 
is east and west. The south shore of Lake Superior from Dulutb 
and Superior to Ashland extends in an easterly direction. Ashland 
is about 60 miles east, and only about 12 miles south, of Superior. 
The primary purpose of the grant was to get the largest amount of 
railroad possible constructed, to open to settlement as much unoc- 
cupied territory as possible, not to save to the government the lar- 
gest quantity of vacant land. Witness the additional grant of 1870. 
The people of Minnesota and Wisconsin were anxiously endeavor- 
ing to eompel the company to build as much railroad as possible 
in their respective states. Witness the power to flx the initial point 
in either state inserted in the act of congress, and the acts of the 
législatures of those states which required the company to connect 
the main line of its railroad with the cities of Duluth and Superior. 
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Sp. Laws Minn. 1865, p. 228; Priv. Laws Wis. 1872, c. 139. Every 
mile of railroad constructed opened to settlement and occupation 
lands that were uninhabited, and practically useless to the govern- 
ment. Turn this case as you will, look at the literal terms of thë 
charter which. themselves settle it, at the considérations which in- 
duced its enactment, or at the facts and conditions surrounding the 
parties when it was passed, or at ail of them together, and the resuit 
is the same. The charter empowered the comjmny to ûx the eastern 
terminus of its railroad at Ashland, in the state of Wisconsin, and 
it constituted no objection to that power or to its exercise that the 
road was flrst built to or connected with Lake Superior at the city 
of Superior, at the city of Duluth, or at any other point, before it 
reached the terminus chosen by the corporation. Boston & P. E. 
Corp. V. Midland R, Co., 1 Gray, 340, 367; Fall Eiver Iron-Works 
Co. T. Old Colonv & F. E. R. Co., 5 Allen, 221. 227; TJ. S. v. Northern 
Pac. E. Co., 41 Fed. 842, 845; Eailroad Co. v. Attorney General, 118 
D. S. 682, 7 Sup. et. 66; Parke's Appeal, 64 Pa. St. 137. The land 
department committed no error of law when it held that this Com- 
pany had authority under its charter to locate its eastern terminus 
at Ashland. 

The second question is: Did the land department make a mis- 
take of fact when it found that the Northern Pacific Company ac- 
tually selected Ashland as its eastern terminus? It will be conceded 
in the discussion of this question that the corporation could make 
but one sélection, and that when it once made its choice its power 
in that regard was exhausted. But there were three essentials to 
a valid sélection. They were a deliberate intention on the part 
of the Company to make the choice, the clear expression of that in- 
tention to the land department of the United States, and the accept- 
ance and approval of that sélection by that department. There was 
no time flxed by the charter for the making of this choice short of 
that named for the completion of the road, and until the sélection 
was made, and accepted by the government, the company undoubt- 
edly had the same right to form and change its intention in this 
respect that it had relative to the definite location of the Une of its 
railroad. In Land Co. v. Grifley, 143 U. S. 32, 39, 12 Sup. Ct. 364, 
Mr. Justice Brewer, in delivering the opinion of the suprême court, 
relative to the right of a company under a similar grant to change 
its intention as to the Une of its railroad, said: "The fact that the 
company bas surveyed and staked a Une on the ground does nôt 
conclude it. It may survey and stake many, and flnally détermine 
the Une upon which it will build by a comparison of the cost and 
advantages of each; and only when, by flling its map, it bas com- 
municated to the government the knowledge of its selected Une, is 
it concluded by its action." And in the later case of Railroad Co. 
V. Smith, 171 U. S. 260, 264, 267, 18 Sup. Ct. 794, that court held 
that this company had the right to change the location of its right 
of way and the Une of its railroad from that marked on its map of 
definite location at any time before the commissioners examined 
and approved the constructed railroad. No reason occurs to us 
why the company had not a similar right in the matter of the se* 
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lection of its eastera. terminus. It is not perceived why tliis com- 
piEiny had not the right Jo survey and stake lines, and under the ad- 
ditional powérs gra,ûtëd, 'and in tHë periotmance of the âdditional 
tasks imposed by,ttè législatures df Minnesota and Wisconsin, to 
build and operàte taili'oads to varioiis points on Lake Supérior, in 
those States, and flnàlly to determiiie, ât wliich point it would flx its 
eastern terminus "by a comparison oî tbe cost and adrantages of 
each." It undoubtedly had this right, and only when it communi- 
cated to the land depaïtment its deliberate sélection of that termi- 
nus, and only when that choice was âccepted and approved by that 
department, was it flnally concluded by its action. We say advis- 
edly that only when thé sélection was accepted by the land depart- 
ment was it conclilsive, because it was the undoubted duty of that 
department to consider this sélection when it was cônimunicated to 
it; to accept it if the point chosen was eligible, and to reject it if 
thé place selected was on some bold, storm-swept.promontory, or 
the marshy shore of a shallow bay, or in any other place where the 
transfer of passengers and freight from the railroad to vessels on 
thé lake would hâve been either impossible or inconvénient. It was 
the province and duty of thàt departnient to hear and détermine 
this question, just as it was its province and duty to détermine 
whether or not the Une which the company selected for its railroad 
was a reasonably direct and eligible railroad route, and -whether or 
not it was north of thé îorty-flfth pàrâllël of latitude; and its déci- 
sion and judgm'ent upôn thèse questions was final and conclusive 
unless reviséd on appeal, ôv avoided for fraud or mistake in a direct 
proceëdiiig for that purpose. Buttz v. Skilroad Co., 119 tl. S. 55, 72, 
7 Sup. et. ÏOO; Éailway Co. v. Sage, 36 U. S. App. 340,' 355, 17 0. 
C. A. 558, 567, and 71 Fed. 40, 49; Hartman v. Warreh, 22 G. C. A. 
30; 33, 76,Féd. 157, 159, 160, and 40 TJ.- S. App. 243; 250. 

It is côntended by the CQUnsel for ' the ^overnmënt thàt by the acts 
and cëntracts recited in thè statement wî^îch précèdes this opinion 
the îïortherh Pacific Company exercised itS power of ^élection, and 
thlereb]^ (1) ûiëd the ëastern terminus of its railroad at Duluth, in 
the stâte ' 6t Jjlînnesota ; (2) flxed that terminus ai|; Supérior City, ifi 
the statè of Wisconsin; and (3) thàt by its delay untiri884 it forfeited 
its right to locate thàt terminus at Ashland, y Thé fàct remains, how- 
ever, that thë company ùéVërexpressed t6 the land department any 
intentioîi to sélect either Duluth or Silpëriôr as its eâstérn terminus, 
and that eyery map, plat, and communication whîch ' ït sent to the 
governmërit indlcated its purpose to flx that terminus at least as far 
east as the, ëity of Ashland. The lètter, and niap, bî Perham, the 
président pi the Company, 'în 1865, with the letter of the secretary 
which trànyimittëd the map to thé cotiimisslOner, notwithstanding the 
wavy majjk ovër thé original Une of the route, constitute convincîng 
évidence that the Une on that map which Pérham markçd términated 
at the niouth of thé Montréal river, on the eastefii boundary of the 
State of W^isconsin, 20 miles éast of Ashland, and àt least 80 miles 
ea^t pf Supérior ând Duluth- We say thèse letters_ constitute con- 
vincîng évidence oî this tact, because tllè letfer of Perham déclares 
that thé linè extends from a point in Wisconsin and the letter of the 
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setretary recommends the withdrawal of the lands in that state. 
Tlie m'/ip, liow'ever, does not seem to hâve been authorized by the 
board of directors of the company, and it was rejected by the eommis- 
sioner. Still it shows the intention of the président of the company. 
The accepted map of the gênerai route of Aiigust 13, 1870, upon which 
the lands were withdrawn, shows the route extending easterly to the 
mouth of the Montréal river. The map of definite location of that 
part of the line east of Thomson in the state of Minnesota shows the 
liue of the railroad extending to a point about 14 miles east of Ash- 
land. The resolution of the board of directors of August 20, 1884, 
"fixed and determined and established" the eastern terminus at a 
point on Lalie Superior in the city of Ashland, which is specifically 
named in the resolution. Thèse maps and this resolution of sélection 
were communicated to and approved by the land department. The 
lands were patented in pursuance of that approval. The railroad 
was constructed to Ashland, was examined and approved by the com- 
missioners appointed by the président, and has been in opération to 
that city for more than a décade. Hère is indubitable proof of the 
purj)ose of this company to sélect the city of Ashland as the eastern 
terminus of its railroad, of the communication of that sélection to the 
land department, and of the acceptance and approval of that choice 
by the government. There is no évidence in the case that the com- 
pany ever selected, or intended to sélect, or that the land department 
ever approved, the sélection of any other place. In view of thèse 
facts, what avenue of escape can there be from the conclusion which 
the land department reached, when it issued this patent, that the com- 
pany had selected the city of Ashland for the eastern terminus of its 
road? 

It is earnestly contended by the counsel for the government that by 
the agreements and deed recited in the statement preceding this opin- 
ion the Lake Superior & Mississippi Kailroad Company "Consoli- 
dated , confederated, and associated" in 1870 and 1872 with the North- 
ern Pacific Eaiiroad Company, under the second proviso of section 
3 of the latter's charter, and that by this act, and by operating its 
trains over the 2G miles of railroad of the Lake Superior & Missis- 
sippi Company from Thomson to Duluth during its construction 
period from 1872 to 1886, the Northern Pacific Company selected 
Duluth as its terminus, and thereby exhausted its power to choose. 
The 26 miles of railroad which extended from Thomson to Duluth was 
less than one-flfth of the railroad of the Lake Superior & Mississippi 
Company, and it. extended from Thomson, whence the Northern Pa- 
cific Company was constructing and operating its railroad westerly, 
in a northeasterly direction to Lake Superior at Duluth. The North- 
ern Pacific Company had no r' 'Iroad to the lake. It had undertaken 
a diflficult, burdensome, and gigantic task, and a railroad down the 
broken and rocky hill from Thomson to Lake Superior was exceeding- 
ly difQcult to construct, and expensive to maintain. 

It is sajd that the agreements and deed between the two companiea 
must hâve been a consolidation, confédération, and association, be- 
cause the Northern Pacific Company had no power to make those 
agreements, or to accept that deed, except under the consolidation 
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proviso of section 3 of its charter. It is true that th,e powers of cor- 
porations are limited to those expressly granted and to those fairly 
incidental thereto, but it is also true that the incidental powers of 
a great raiiroad corporation like the Northern Pacific Company are 
ample without the proviso in section 3 to authorize it to make ail the 
contracta with référence to this 26 miles of raiiroad which are found 
in the record, for the purpose of enabling it to operate its trains to the 
head of Lake Superior while it "was constructing its raiiroad from 
Thomson to the Pacific Océan. See Union Pac. Ry. Co. v. Chicago, 
R. I. & P. Ry. Co., 10 U. S. App. 98, 107, 196, 2 C. C. A. 174, 178, 234, 
245, and 51 Fed. 313, 321, 331, where thi» court held that the inci- 
dental powers of such a corporation were sufflcient to empower it to 
make a lease of the joint use of 36 miles of raiiroad from Lincoln to 
Béatrice, Neb., of several miles of raiiroad in the city of Omaha, and 
of terminal facilities in that city, for 999 years. Moreover, il there 
were any doubt about this proposition, it would be put at rest by the 
last clause of section 5 of the charter of this company, which reads : 
"And it shall be the duty of the Northern Pacific Raiiroad Company 
to permit any other raiiroad which shall be authorized to be built by 
the United States, or by the législature of any territory or state in 
which the same may be situated, to form running connections with it 
on fair and équitable terms." Under this section of the charter it 
was the duty of this company to make équitable agreements for run- 
ning connections with the Lake Superior & Mississippi Company, 
and the duty implied the power. Ample authority to make the track- 
age contracts and running arrangements in question may also be 
found in the act of the législature of the state of Minnesota of March 
2, 1865 (Sp. Laws Minn. 1865, p. 228). It is not necesary, therefore, 
to appeal to the proviso for consolidation, confédération, and associa- 
tion in section 3 to find authority for the acts and contracts of thèse 
two companies relative to the road from Thomson to Duluth. 

Nor do thèse contracts, this deed of the undivided half of that 
raiiroad, and the opération of the raiiroad under them constitute an 
exercise of the power conferred by that proviso. It was only "on 
the terms named in the flrst section of the act" that this consolida- 
tion, confédération, and association could be made, and it could only 
be made by a consolidation of the Lake Superior & Mississippi Raii- 
road Company into the Northern Pacific Raiiroad Company, not by 
a consolidation of the Northern Pacific Company into the Lake Su- 
perior & Mississippi Company. Thèse restrictions upon this consoli- 
dation, confédération, and association mark one of the primary ob- 
jects, and insure the accomplishment of one of the great purposes, of 
the charter, namely, that a single corporation, the corporation created 
by that charter, should, in the end, own and operate a continuous raii- 
road from Lake Superior to Puget Sound, and be subject to the call 
of the government to transport its mails, its troops, and its munitions 
of war, and to discharge the other duties imposed by the act. The 
government did not make this land grant or propose to confirm or 
convey it to the lessee or part owner of the disjointed fragments of 
other railroads, but to the owner of an entire continuous raiiroad. It 
was to this end that congress studiously inserted in this proviso, not 
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that the railroad having the previous grant might lease its railroad to 
the Korthern Pacific Company, or rent or buy a portion of that of the 
Northern Pacific Company, but that it might assign its interest to 
that Company, or might consolidate, confederate, and associate with it 
on the terms mentioned in the flrst section of the act. It might as- 
sign its railroad to the Northern Pacific Company, and thereby that 
Company would become the absolute owner of it, or it might unité with 
the Northern Pacific Company on the terms mentioned in the first 
section of the latter's charter, and, if it did unité with it on those 
terms, the same resuit would foUow. In either event, the Northern 
Pacific Company would become the absolute owner of the road of the 
Company having the previous grant. What were the terms men- 
tioned in the first section of the act? They were, when read in con- 
nection with the proviso in the third section, that the company having 
the previous grant might become Consolidated, associated, and con- 
federated in some lawful way with Eichard D. Rice and the other 
parties there named, or with their successors, "in a body corporate 
and politic under the name, title and style of the Northern Pacific 
Bailroad Company," and that its interest should be represented by a 
proper proportion of the |100,000,000 of capital stock authorized by 
that section. It was an inexorable condition of the exercise of the 
power of assignment or of union conferred by the second proviso in 
section 3 of this charter that the ownership of the railroad having the 
previous grant should be vested in the Northern Pacific Eailroad 
Company. Nothing of this character was ever done with the railroad 
of the Lake Superior & Mississippi Company, or with any part of it, 
the power conferred upon that company to consolidate, confederate, 
and associate with the Northern Pacific Company never was exercised, 
and the railroad of that company from Thomson to Duluth never be- 
came a part of the railroad constructed by the Northern Pacific Com- 
pany under its charter. < 

In this connection the attention of the court has been challenged to 
the fact that by the agreement of July 9, 1870, the Northern Pacific 
Company contracted to make its first connection east from Thomson 
by way of the road of the Lake Buperior & Mississippi Company, and 
agreed not to build any other road east of that railroad north of 
Wyoming before it completed its road to the Missouri river; to the 
fact that in the deed of January 1, 1872, there is a récital that the 
Northern Pacific Company is authorized to construct and operate a 
railroad which would run to Duluth, and terminale at a point adjoin- 
ing the terminus of the Lake Superior & Mississippi Eailroad, and 
that it had agreed to purchase an undivided half of the railroad of that 
company from Thomson to Duluth, "to the end that the necessity 
for the construction ol the said Northern Pacific Bailroad from the 
said point of connection to the city of Duluth may be obviated"; to 
the fact that the Northern Pacific Company operated its trains over 
this railroad for 14 years; and it is urged that thèse facts proved the 
intention of the company to make Duluth the eastern terminus of its 
railroad. It is at least doubtful whether or not thèse facts fairly 
indicate such an intention, for it will be noticed that the agreement 
not to construct a railroad east of the Lake Superior & Mississippi 
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Eailfoad ùntil the Northern Pacific: Company had constructed its line 
to the Missouri river strongly imï^iefl the purpdse to coûstruct one 
eâst of that road as soon as the construction to the Missouri river 
had been complèted/ But let it be conèierdéd that in 1870 and in 1872 
thè Northern Pacific Company did hâve the intention to make the 
eastern terminus of its raiiroad at Duluth. Its purpoiseat that time 
is not no'rt' tnaterial. It had the right to f orm and to change its inten- 
tion until it exerdised its power and made its selectioni It never 
seleôted Duluth, never communicatéd to the government the fact that 
it had made that sélection, the land department never considered or 
approved the choice of that city as the terminus of this ïailroad, and 
the Company never clâimed and never received any lands on account 
of the raiiroad f roni Thomson to Duluth: The resuit is that this 26 
miles 'Ot raiiroad néver was a part of the raiiroad constWicted under 
thé charter of the Northern Pacific Gômpany, and Duluth never was 
selected as, and never beeame, the eastern terminus of that raiiroad. 

The neXt proposition ôf the United States is that the construction 
of the raiiroad from Thomson to the city of Superior in 1881 and 
1882 fixéd the eastern terminus of theToad of the Northern Pacific 
Company at the latter city, and limitedî'ilie land grant to that portion 
which pertains to the road west of that city. This position- rests upon 
the theory, which in an earlier part of this opinion bas been shown 
to be tinsound, that the corporationivaslimited in its sélection to the 
most westerly eligible point on Lake Superior, or to the point on that 
lake to Which its raiiroad was first constructed. The charter con- 
tained no such limitation. It gave the company the unlimited right 
to choose any eligible point on the lake in the state of Minnesota or 
in the state of Wisconsin. 

It is eontended by connsel for the appellant that the Northern 
Pacific Company forfeited ail its land grant pertâining to that por- 
tion of its raiiroad east bf Thomson because it did not build this 
portion of its road, or file any map ôf definite location of that part 
of its line, or sélect Ashland as its eastern tertninus, until after 
July 4, 1880. The argument hère is based on setftion 8 of thé char- 
ter, which provides that "each and every grant, right and privilège 
herein are so made and given to, and accepted by said Northern Pa- 
cific Kailroad Company upon and Subject to the foUowing conditions," 
one of which, as amended by the subséquent joint resolutions, îs that 
the company shall construct, equip, fui'nish, and complète its en tire 
road by the 4th day of July, A. D. 1880. • 14 Stat. 355; 15 Stat. 255. 
On July 4, 1880, that part of the raiiroad east of Thomson and that 
part of it west of Wallula, in the state of Washington, were not 
constructed. They hâve since been built, examined, and accepted. 
It is too well settled, however, to admit of discussion, that the fact 
that thèse portions of the raiiroad Were not completed on July 4, 
1880, did not ipso facto forfeit or impair any of the rights or priv- 
ilèges granted by this charter. The gtânt was in praesenti, and the 
condition was a condition subséquent, Which was ineffective until 
by act ôf «iongress, or by the decree ôf a court of conipetent juris- 
dictibn in a direct proceeding for that purpose, a forfeiture was de- 
clared. St. Paul & P. R. Co. V. Northern Pac. R. Co., 139 U. S. 1, 
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11 Sup. et. 389; Schulenberg y. Hamman, 21 Wall. 44, 62; U. S. 
V. Southern Pac. R. Co., 146 U. S. 57», 606, 13 Sup. Ct. 152; Farns- 
worth V. Railroad Co., 92 U. S. 49, 67. Moreoyer, it is extremelf 
doubtful, in view o£ the provisions of section 9 of the charter, wheth- 
er or not any court would hâve jurisdiction to hear an application 
for or to déclare a forfeiture in the absence of an act of congress 
directing such an application. That section pro vides that, if the 
Company makes any breach of the conditions of the act, and allows 
the same to continue for upward of one year, "then in such case at 
any time hereafter the United States, by its congress, may do any 
and ail acts and things which may be needful and necessary to in- 
sure a speedy completion of the said road." Courts will hesitate long, 
we apprehend, to déclare a forfeiture of the rights under this char- 
ter in the absence of any action by congress. However this may 
be, no act of forfeiture has ever been passed, no decree of forfeiture 
bas ever been rendered. This is not a suit for that purpose. It is 
nothing but a suit to avoid a patent to a single tract of land on the 
sole ground that the land department erroneously found the eastern 
terminus of the road to be at Ashland, when it was at Duluth. No 
forfeiture of any of the rights and privilèges of the company on ac- 
count of the delay in the construction of its railroad has been prayed, 
no issue of forfeiture has been tendered or made by the pleadings, 
and that question is not hère for considération. It is a gênerai rule 
that questions that are not within the issues presented by the plead- 
ings may not be determined by the courts; much less may sa impor- 
tant a question as the forfeiture of the rights of a corporation to 
thousands of miles of railroad and thousands of acres of land under 
a congressional grant. Courts hâve no jurisdiction to consider or 
deterinine the question of the forfeiture of a railroad land grant un- 
til it is raised by direct allégations in a suit instituted by lawful 
authority for the express purpose of presenting it. 

It is said, however, that, if this condition was subséquent, stiïl it 
was not complied with, and; that this fact furnished good ground 
for the avoidance of this patent. Attention is called to the fact 
that the time for the completion of the road had expired long be- 
fore the map of-deflnitë location of the line east of Thomson was 
flled onlJuly 3, 1882, long before the eastern terminus of the road 
was located at Ashland by the resolution of December 3, 1884, and 
long befôré a mile of the railroad east of Thomson was constructed; 
and it is insisted that by the expiration of the time âxed for the 
construction the companyîlost its right to locate or construct that 
portion of the railroad east of Thomson, and its right to sélect its 
eastern terminus. There are two answers to this proposition which 
seeM to us conclusive. In the flrst place, this is not a suit by the 
railroad company for the spécifie performance of the contract evi- 
denced by its charter, and for a conveyance of this land. The Unit- 
ed Statesds not defending such a suit on the ground that the rail- 
road company has not periormed its part of the agreement in time. 
The railroad company is asking no relief. This is a suit in equity, 
brought by the government itself to set aside the solemn judgment 
and conveyance of the. quasi judicial tribunal to which it intrusted 
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the powér, and on which it imposed the duty to hear and déter- 
mine the very question wliethei" or not the corporation was entitled 
to do thèse acts, and théreby to earn thèse lands, notwithstanding 
the fact that the tinie flxed for their perforniance had passed. That 
tribunal determined ail thèse questions from time to time, as they 
were presented, in favor of the railroad company. When the map 
of deflnite location of this part of the line was flled in 1882, the 
land department accepted and approved it, and adjusted the land 
grant tothe line there shown. When the resolution flxing the ter- 
minus at Ashland was filed, it accepted and approved that sélection, 
and adjusted the land grant accordingly. As the railroad was con- 
structed from Thomson to Ashland, commissioners appointed by the 
président, under the charter, examined it, and reported that it was 
complet€d in accordance with the requirements of the act, and the 
land department thereupon issued patents to the lands appertaining 
to this portion of the railroad. The company constructed its road 
from Thomson to Ashland over hill and dale, through forest, swamp, 
and morass, in reliance upon thèse décisions, and in the belief which 
they induced that it would thereby earn thèse lands; and it has 
been operating this railroad for more than a décade. While this 
construction was proceeding, congress took no action, under section 
9 of the charter, on account of any breach of the conditions thereof 
by the company; the government brought no suit to avoid the dé- 
cisions of thèse tribunals to which it had intrusted the power to 
hear and détermine thèse questions, and gave no warning that it 
would ever question them; but now, more than 10 years after the 
road was built, after the government has secured the railroad, the 
advanced price of the even-numbered sections which it retained with- 
in the limits of the grant, and thé settlement, occupation, and sale 
of its otherwise worthless lands which the railroad has induced, it 
asks this court of equity to strip this company of the lands which 
it promised to convey, and did convey, in considération of the con- 
struction of the railroad, because that railroad was not built witEin 
the time âxed in the act. In other words, it asks this court to re- 
lieve it of the burdens while it retains the beneflts of a contract 
which it not only permitted, but actively induced, the corporation to 
perform ont of time, and which it has itself executed. There is 
no equity in this prayer. The same fundamental rules of right and 
justice govern nations, municipalities, corporations, and individuals. 
The equities of the United States appeal to the conscience of the 
chancelier with no gréa ter or less force than do those of a private 
individual under like circumstances. "A court of equity can act 
only on the conscience of a party. If he has done nothing that taints 
it, no demand can attach upon it so as to give any jurisdiction." 
Boone v. Obildes, 10 Pet. 177, 210; Illinois Trust & Savings Bank v. 
City of Arkansas City, 40 U. S. App. 257, 394, 22 C. C. A. 171, 193, 
and 76 Ped. 271, 293; U. S. v, Winona & St. P. B. Co., 32 U. S. App. 
272, 291, 15 C. C. A. 96, 108, and 67 Fed. 948, 960. The act of the 
railroad company in building its road and receiving the land per- 
taining thereto was commendable. If one is unable to perform his 
promise at the time agreed upoïi, it is not wrong, either in morals 
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or in law, but eminently just and right, that he should perform it 
thereafter, especially when the promisee accepta and requests it. 
Courts of equity sometimes enforce the spécifie performance of a con- 
tract, but they never undo its exécution when it bas been performed 
on the one hand, and its performance lias been accepted on the other, 
■with a full knowledge on the part of both parties of the facts which 
conditioned its completion. 

In the second place, when the corporation presented its map of 
deflnite location to the land department in 1882, and its sélection of 
its eastern terminus in 1884, the only objection to their acceptance 
was that they were out of time. But the United States had the right 
to waive this objection, and to approve the location and sélection not- 
withstanding this fact, and when it did so, and the road was con- 
structed in reliance upon it, that waiver was irrévocable. The gov- 
ernment intrusted the power and imposed the duty to consider and 
détermine whether or not this waiver should be made to the officers of 
the land department, and they waived the delay, and approved the 
location and sélection. Thèse adjudications of this department stand 
unchallenged. No appeal was taken from them. They bave not 
been set aside for fraud, error, or mistake. They therefore bave ail 
the force of judicial décisions, and conclude the question. Hartman 
V. Warren, 40 U. S. App. 245, 250, 22 C. C. A. 30, 33, and 76 Fed. 
157, 159, 160; Bogan v. Mortgage Co., 27 U. S. App. 346, 350, 11 
0. C. A. 128, 130, and 63 Fed. 192, 195; Bailway Co. v. Sage, 36 U. S. 
App. 340, 355, 17 C. C. A. 558, 567, and 71 Fed. 40, 49. 

Finally, the counsel for the government calls attention to the facts 
that the line of the railroad of the Portage, Winnebago & Superior 
Railroad from Bayfleld to Superior was on the same gênerai route as 
that of the Northern Pacific Company, that the grant to the former 
Company antedated the grant to the appellee (13 Stat. 67), that the 
Portage Company flled the map of definite location of its line from 
Bayfleld to Superior on November 10, 1869, that the grant to the ap- 
pellee overlaps this earlier grant to some extent, and that the lands 
covered by the earlier grant were withdrawn from entry, and remained 
so withdrawn, until after the appellee filed its map of deflnite loca- 
tion of this part of its line on July 6, 1882; and he suggests that the 
légal effect of thèse facts is — First, that under section 3 of the charter 
of the Northern Paciflc Company its grant was diminished by the 
amount of lands within the limits of the grant to the Portage Com- 
pany; and, second, that ail the lands within the limits of the grant to 
the Portage Company were excepted from the grant to the appellee. 
Upon examination of the record, however, we flnd that it is impossi- 
ble to détermine from the facts before us what the effect of thèse 
contentions, if sustained, would be, or whether or not they would 
hâve any effect upon the right of the appellee to the particular tract 
of land hère in question. The case has evidently not been tried with 
any refereùce to their considération. We therefore dismiss them 
with the remark that our silence does not indicate in any way the in- 
clination of our minds concerning their soundness. 

Our conclusion upon the facts of this record is that the Northern 
Paciflc Bailroad Company never selected any other place than Ash- 
05 F.— 56 
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land aS:tbe eastern terminus ofitarailroad; that it seleeted ai point 
oQ Lake Superior, in the city of Ashland, as its eastern terminus in 
1884; thàt this sélection was accepted and approved by the land dé- 
partaient; that it had not forfeited or lost the power of sélection 
when this choice was made; and that this point in the city of Ashland 
is the eàstern terminus of the Northern Pacific RàUroad. Railway 
Co. T. Doherty, 100 Wis. 39, 75 N. W. 1079; U. S. v. Northern Pac. 
R. Go., 41 Fed. 842. 

The questions presented in this case are ôf considérable moment 
although the quantity of land involved in this particular suit is small. 
It is important to settlers and occupants of the lands within the limits 
of the grant to the Northern Pacific Company between Thomson and 
Ashland, to the United States, and to the railroad company that the 
title to thèse lands should be quieted, and that doubts and fears con- 
cerning it should be dispelled. For this reason we bave been con- 
strained to examine and consider ail the facts in the record before 
usj to décide the question of fact whether or nôt the company seleet- 
ed Ashland as its eastern terminus, on its merits, regardless of 
previous adjudications, and to briefly state the reasons which hâve 
led us to the conclusion we hâve announced. We are ail of the opin- 
ion that the company duly seleeted Ashland. If, however, we had 
been led to give a différent answer to this question of fact, the de- 
cree below could not hâve been reversed, or the patent in question 
set aside, ia this case. The question what place the company actually 
seleeted as the eastern terminus of itS railroad was a question of fact, 
which was necessarily decided by the land department when it issued 
the patent; and whUe the questiûn ofilaw whether or not the company 
had the right to sélect that point under its charter may be reviewed 
by the courts, this question of fact is not open to their considération 
until it is flrst made to appear that the décision of this question by 
the land department was induced by fraud or mistake. There is no 
claim that it was caused by fraud. One who would attack a patent 
for a mistake of fact in the décision of the questions which condition 
its issue must distinctly plead and clearly prove the évidence before 
the land department from. which the mistake resultedi the particular 
miistake that was made, the way in which it oecurred,! and the fact 
that, if it had not been made, the décision would hâve been otherwise, 
and the patent would not hâve issued, before any court can enter upon 
the considération o£ any issue of fact determined by the department. 
Uj s. V. Atherton, 102 U. S. 372, 374; U. S. v. Budd, .144 U. S. 154, 167, 
168, 12 Sup. et. 575; U. S. v. Mackintosh, 56 U; S. App. 483, 490, 
29 ce. A. 176, 179, and 85 Fed. 333, 336; U. S. v. Throckmorton, 
98 U. S. 61, 66, 68; Maicquez v. Frisbie, 101 U. S. 473, 476. • There 
was no plea or proof of this charaeter in this case. The only aver- 
ment of mistake in the bill is that the ministerial ofiacers of the 
United StateSi"through inadvertence and mistake, conveyed by pat- 
ent ritiie above-described land to the Northern Pacific Eailroad Com- 
pany; under the erroneous impression and mistaken belief that the 
said tract was lying and being within the limits of the aforesaid grant 
to said Northern Pacific Eailroad Company," and there ie no évidence 
whatever upon this subject. It does not appear in the bill or in the 
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proofs in any way what évidence was before the land department upon 
the question of the sélection of Ashland as the eastern terminus of 
its railroad by this company when that department decided that it 
had made this sélection. It does not appear whether ail or any of the 
évidence presented to the court below was before that department 
when it made its flnding upon this question of fact, or whether its 
mistake was in overlooking some fact agreed upon, misreading some 
documentary évidence, or in what it consisted. The extraordinai-y 
powers of a court of equity cannot be invoked to set aside a solemn 
judgment of the land department upon a question of fact on a mère 
gênerai averment that it was rendered by mistake or procured by 
fraud. The nature of the mistake, and the manner of its occurrence, 
or the particulars of the fraud must be shown before such a judgment 
can be successfully assailed. The decree below is afflrmed. 
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(Circuit Court of Appeals, Seventh Circuit. June 6, 1899.) 

No. 431. 

1. FEDERAL Courts — Following Statb Décisions— Construction of State 

Laws. 

While the fédéral courts, in causes within their jurisdiction involving 
rights arising under state statutes which had not at the time received an 
authoritative construction by the state courts, or the validity of which had 
not been adjudlcated, are not bound to foUow a subséquent state décision 
as to such construction or validity, yet, in exercising its independent judg- 
ment therebn, a fédéral court should give effect to rules of construction 
which had previously been established by the highest court of the state, and 
should also lean towards an agreement of views with the state court, and 
not act upon a différent view, unless compelled to do so to prevent an 
absolute déniai of justice. Such considérations hâve peculiar weight when 
the question to be determined relates to the jurisdiction or power, under 
the constitution of the state, of tribunals or bodies created by législative 
enactment, and charged with the performance of public duties, such as 
the making of spécial assessments on private property.i 

2. Illinois Drain and Ditch Statute dp 1871— Constitdtionality— Validiti 

OF Assessments. 

Article 9, § 5, of the constitution of Illinois of 1848, provided, "The cor- 
porate authorities of counties, townships, school districts, cîtles, towns and 
villages may be vested with power to assess and coUect taxes for corpo- 
rate purposes." The suprême court of the state, in numerous décisions, 
held that such provision was restrictive in its nature, and that the légis- 
lature could not constitutionally confer the power to tax upon any other 
bodies than the corporate authorities named in the provision. The con- 
stitution of 1870 contained a similar provision (article 9, § 9), with an 
additional clause that "the gênerai assernbly may vest the corporate au- 
thorities of cities, towns and villages with power to make local improve- 
ments by spécial assessments or by siMCial taxation of contiguous prop- 
erty or otherwise." Held that, applying to such provision the settled rule 
of construction of the state, by necessary implication the législature was 
inhibited from conferring power to make spécial assessments except upon 
the authorities of "cities, towns or villages," and that the act of April 24, 
1871 (Laws 1871-72, pp. 356-365), "To provide for the construction and 
protection of drains, ditches, levées and other works," and authorlzing the 

1 See note to Wilson v. Perrln, 11 C. G. A. 71, and Hill v. Hite, 29 G. C. A. 
553. 
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cost thereof to be assessed on property beneflted, by Juries appointée! by 
county courts, the assessments to be conflrmed by such courts, was in vio- 
lation of tlie constitutional restriction, and assessments made thereunder 
are not enlorceable. 

3. Municipal Bonds— Issue undkk Intalid Statute— Equitable; Lien. 

The fact alone that landowners advocated and used thelr Influence to 
secure the passage of a law under whicb bonds were issued, to be paid by 
spécial assessments against tlieir lands, whicli law was subsequently 
declared unconstitutional, and the assessments vold, does not afford ground 
on which a court of equity can déclare a lieu upon such lands In favor of 
the bondholders, in the absence of fraud, and where both the landowners 
and the purchasers of the bonds acted In the mistaken belief that the law 
was valid. . 

4 Same. 

Where bonds issued by eommissloners, appointed by a court, in payment 
for the construction of a levée to protect lands from overflow, were vold 
because their issuance and the création of the indebtedness by the com- 
missioners was without authority of law, and contrary to the public policy 
of the State, as declared by its constitution, a court of equity has no power 
to détermine that certain lands recelved the beneflt of the expenditure, and 
on that ground to déclare a lien thereon in favor of the bondholders. 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

Henry M. DufiQeld, for appellants. 

Thomas Worthington, Benjamin Harrison, and A. G. Crawford, for 
appeliees. 

Before HAELAN, Circuit Justice,^' and WOODS, Circuit Judge. 

HARLÂN, Circuit Justice. This case relates to certain proceedings 
under an act of the gênerai assembly of Illinois approved April 24, 
1871, entitled "An act to provide for the construction and protection 
of drains, ditches, levées and other works." 

The principal question is whether the lands of the appeliees, who 
were the défendants below, and who numbered about 1,000, are liable 
for assessments that were made under that act to pay certain bonds 
issued many years ago to contractors, which were purchased by Fran- 
cis Palms, and are now held by his executors. 

It is contended that the act was in violation of the constitution 
of Illinois as it then was, and as interpreted by the suprême court 
of that state, and that the bonds in question were void because issued 
in violation of law. 

It is insisted on the other hand that the décisions of the state court 
do not go to the full extent asserted by the défendants, and that, if 
they did, the question of the constitutionality of the act of 1871, and 
the validity of the bonds issued under it, is one upon which this court 
is bound to exercise its independent judgment. 

It is also insisted by the appellants, who were the plaintiffs below, 
that, even if the bonds were issued without the sanction of a valid 
enactment, the lands of the défendants are, under the circumstances 
disclosed by the record, liable for the amount of the assessments 
made against them for the payment of the bonds held by the plain- 
tiffs. 

2 Mr. Justice Harlan sat Jn this court under spécial assignment, made In con- 
formity with section 617, Rev. St. 
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The plaintiffs, in support of their claim, rely upon certain orders 
made in the court below in a suit instituted by Palms in his life- 
time against the commissioners appointed under the act of 1871, and 
under whose direction the bonds were issued. The défendants in- 
sist that their rights were not affected by the orders made in that 
suit. The défendants further insist that the long time that elapsed 
after the last of those orders were made, before the institution of the 
présent suit, shows such lâches upon the part of the plaintiffs as pre- 
cludes a court of equity from giving them relief, independently of any 
other question in the case. 

This litigation is of such a character, and the questions pressed 
upon the attention of the court are so numerous, that a somewhat 
extended statement of the facts disclosed by the record is necessary, 
in order to bring ont clearly the grounds upon which, in our judg- 
ment, the détermination of the cause must rest. When that is made, 
little need be said in order to dispose of the case. 

By the above act of the gênerai assembly of Hlinois, it was pro- 
vided that whenever one or more owners or occupants of lands de- 
sired to construct — 

"A drain or drains, ditch or ditches, across the lands of others, for agricul- 
tural and sanitary purposes, sucli person or persons may file a pétition in the 
county court of the county in which the drain or drains, ditch or ditches, shail 
be proposed to be constructed, setting forth the necessity of the saine, with a 
description of its or their proposed starting point, route and terminus, and 
if it shall be deemed necessary for the drainage of tht land of such petitioners 
that a levée or other work be constructed, the petitioners shall so state, and 
set forth a gênerai description of the same as proposed, and may pray for the 
appointment of commissioners for the construction of such worlc, pursuant to 
the provisions of this chapter." Section 1. 

The act required notice by publication to be given of any p-^tition 
filed under its provisions, and that: 

"Such notice shall state when and in what court the pétition is filed, the 
starting point, route and terminus of the proposed drain or drains, ditch or 
ditches, or levées, and if a levée or other work is intended to be constructed in 
connection therewith, shall so state, and at what term of court the petitioners 
will ask a hearing upon such pétition." Section 2. 

If the drain or drains, ditch or ditches, levée or other work pro- 
posed to be constructed, was to pass through or over, or be con- 
structed upon, lands lying in différent counties, the pétition could be 
filed in the county court of either county. Section 4. 

The court in which the pétition was flled was empowered to déter- 
mine ail matters pertaining to the subject-matter of the pétition. 

If it appeared that the proposed drain or drains, ditch or ditches, 
levée or other work, was necessary or would be useful for the drain- 
age of the lands for agricultural and sanitary purposes, the court was 
required to so flnd, and appoint three compétent persons as commis- 
sioners to lay ont and construct such proposed work. Section 5. 

It was made the duty of the commissioners to examine the lands 
proposed to be drained, and those over or upon which the work was 
proposed to be constructed, and détermine: 

"(1) Whether the starting point, route and terminus of the proposed drain or 
drains, ditch or ditches, and if a levée or other work is proposed, the proposed 
location thereof, is or are in ail respects proper or most feasible, and if not, 
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what is. or are so; (2) the probable co^t of the proposed wôrk, Includlng ail 
incidente expenses, and the expénses of the proceeding thérefor; (3) what 
làndS will be injured thereby, and the probable aggiegate amount of ail dam- 
ages such lands will sustain by reason of the laying out and' construction o£ 
the proposed -ïvork; (4) what lands will be benefited by tbe construction of the 
proposed work, and whether the aggregate amount of beneflts will equal or 
excëed the costs of constructlng Sucb work, includlng ail Inçidéhtal expenses 
and cbsts of the proceeding." Sectidri 9. 

If the commissioners found and reported that the expense woald 
more than equal the beneflts, the proceedings were to be dismissed; 
if less, theu they were to hâve plan^ profiles, surveyg, and spécifica- 
tions made, and report the sanae to the court. Sections 10, 11. 

The coijamissioners were not eonfined to the point of commence- 
ment, rpute, or terminus of the drains or ditches, or to the number, 
extent, pr size of the same, or the location, plan, or extent of any 
levée or other work, as indicated in the pétition. But they were di- 
rected to locate, design, lay ont, and plan the samO; as they thought 
would drain the petitioners' land with the least drainage, and for 
the greatest beneflt of ail the lands to be affected thereby. Ail plans 
proposed by the commissioners could be changed by the court on the 
application by them or by any person interested. Section 12. 

The act required due notice ;by publication to be given of any ap- 
plication to conflrm the report, and the privilège was given to ail 
persons intèrestèd to appear àiid contest its confirmation, or to ask 
any modification thereof. If no objections were made to the re- 
port, or if the objections made to it were not well taken, it was to 
be confirmed. If the court was of opinion that the report should be 
modified,- it was given authority to make such modification as would 
be équitable. Sections 13, 14. 

If the report was confirmed, then the court was authorized to im- 
panel a jury of 12 men compétent to serve as jurors, who, being duly 
sworn, were required to assess damages and beneflts according to 
law; or the court could direct that a jury be impaneled before a jus- 
tice of the peace for the assessment of damages and beneflts, in which 
case the commissioners could apply to any justice of the peace in the 
county, who should immediately, without the formality of any written 
application, proceed to summon and impanel a jury of 6 men com- 
pétent to serve as jurors, who should be sworn in the same manner 
as was provided in case of a jury impaneled by the court in which 
the proceeding is pending, — the justice to enter npon his docket a 
minute of such proceeding before him, and the names of the jurors. 
Section 16. 

The duty of the jury was to examine the land to be affected by the 
proposed work; ascertg.in to the best of their abihty and judgment 
the damages and beneflts sustained by or accruing to the land af- 
fected by the construction of the proposed work; make out an as- 
sessment roU, in which should be set down in proper columns the 
names of owners, when known, a description of the promises af- 
fected, in words or figures, or both, as was most convenient, the 
number of acres in each tract, and, if damages were allowed, the 
amount of the same; and in case daniages were allowed to, and bene- 
flts assessed against, the same tract of land, the balance, if any, 
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sliouid be carried forward to a separate column for damages or bene- 
flts, as the case might be. Section 17. 

In making the assessment the jury were required to award and 
assess damages and beneflts in favor of and against each tract of 
land separately, in the proportion in which such tract of land would 
be damaged or beneflted; and in no case should any tract of land be 
assessed for beneflts in a greater amount than its proportionate 
share of the estimated cost of the work and expenses of the proceed- 
ing, nor in a greater amount than it would be beneflted by the pro- 
posed work, according to the best judgment of the jury. Section 18. 

The commissioners, or any person who made objection to the 
assessment, were given the right of appeal from the finding of the 
jury. If, upon such appeal, there were corrections of the assessment, 
or if the assessment roll was conflrmed, then the roll was to be 
spread upon the record, with right of appeal or writ of error there- 
from. Sections 24, 26. 

At the time of conflrming the assessment the court could order 
the assessment of beneflts to be paid in installments of such amounts 
and at such times as would be convenient for the accomplishment of 
the proposed work ; otherwise, the whole amount should be payable 
immediately upon the confirmation, and should be "a lien upon the 
lands assessed until paid." Section 27. 

It was made the duty of the clerk, immediately after the entry of 
the order of confirmation, to make out and certify to the commis- 
sioners a copy of the assessment roll, and also to make out and 
deliver to the commissioners separate copies of the same, pertaining 
to the lands situated in différent counties, to be recorded in the re- 
corder's office of the respective counties in which the lands were 
situated, and which should be notice of the lien thereon to ail per- 
sons. Section 28. 

Upon receiving a certifled copy of such assessment, the commis- 
sioners could proceed to collect the same, or any installment thereof, 
or certify the assessment of any installment thereof which they might 
be entitled to collect at the time to the county clerk of the county 
in which the lands assessed were situated, who was required to "ex- 
tend the same, in a separate column, upon the proper tax books for 
the collection of state and county taxes: provided, the owner, agent 
or occupant of any land through or on which any drain, ditch or 
levée shall be constructed shall hâve the right, under the direction of 
said commissioners, within such time as they shall prescribe, to con- 
struct such drain, ditch or levée, or any part thereof, at his own 
cost; and in case he shall so construct the same, he shall be allowed 
for the value thereof upon his assessment." Section 29. 

In case the assessment for beneflts should be payable in install- 
ments, such installments were to draw interest at the rate of 10 per 
cent, per annum from the time they became payable till they were 
paid, and the interest could be coUected and enforced as part of the 
assessment. Section 30. 

Other sections of the act are as follows: 

"Sec. 31. When the commissioners shall hâve elected to collect any assess- 
ment or instalment thereof themselyes, or shall not hâve caused the same to 
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he extènBed upon the state and couiity tax books, and any assessment or instal- 
Djent shall be due and uncoUeeted, and as of ten as any instalment shall become 
due and be uncollected at the time for making return of the tax books for 
the collection of state and county taxes next suceeeding the time of the receipt 
of the certlfied copy of the assessment by the commlssioners, or the fallhig 
due of any Instalment, the commlssioners may return a eertifled list of such 
delinquent lands, wlth the amount due thereon, to the offlcer who shall be 
authorized by law to recelve the return of the books for the collection of stat« 
and county taxes in the countles or respective counties wliere the lands are 
situated, who shall proceed to coUect and enforee the same In the same manner 
as other taxes or spécial assessments are enforced, and shall pay over the 
amount so coUected to the commlssioners." 

"Sec. 34. The commlssioners, when appointed and qualiJied pursuant to this 
chapter, may do any and ail acts that may be necessary in and about the sur- 
veying, laying out, constructing, repairing, altering, enlarging, cleanlng, i)ro- 
tectlng and malntainlng any drain, ditch, levée or other work for which they 
shall hâve been appointed, includlng ail necessary bridgea, crossings, em- 
bankments, protections, dams and side drains, and may employ ail necessary 
agents and servants, and enter into ail necessary contracts, and sue and be 
sued. 

"Sec. 33. The commlssioners may borrow money, not exceeding in amount 
the amount of assessment unpaid at the time of borrowlng, for the construc- 
tion of any work which they shall be authorized to construct, and may secure 
the same by notes or bonds, bearing interest at a rate not exceeding ten per 
centum per annum, and not runnlng beyond one year after the last assessment 
on account of which the money is borrowéd shall f ail due, which notes or bonds 
shall not be held to make the commlssioners personally liable for the money 
borrowéd, but shall constitute a lien upon the assessment for the repayment of 
the principal and interest thereof." 

"Sec. 37. AU damages over and above the beneflts to any tract of land shall 
be payable out of ail the amounts assessed against other lands for beneflts, 
and shall be pald or tendered to the owner thereof before the commlssioners 
shall be authorized to enter upon hls land for the construction of any work 
thereon. In case the owner is unknown, or there shall be a contest in regard 
to the ownership of the land, or the commissioners cannot, for any reason, 
safely pay the same to the owner, they may deposit the same wlth the clerk 
of the court, and the court may order the payment thereof to such party as 
shall appear to be entitled to the same." 

"Sec. 45. Any person who shall wrongfuUy and purposely fill up, eut, injure, 
destroy or in any manner Impair the usefulness of any drain, ditch or other 
work cohstructed under this chapter, or that may hâve been heretofore con- 
strueted, for the purposes oî drainage or protection against overflow, may be 
fined in any snm not exceeding two hundred dollars, to be recovered béfore a 
justice of the peace in the proper county; or if the injury be to a levée, whereby 
lands shall be overflowed, he may, on conviction in any court of compétent 
jurisdlction, be fined in any sum not exceeding flve thousand dollars, or Im- 
prlsoned in the county jail not exceeding one year, or both, in the discrétion 
of the court. Ail complaints under this section shall be in the name of the 
people of the state of Illinois, and ail fines when coUected shall be pald over to 
the proper commissioners, to be used for the work so Injured. 

"Sec. 46. In addition to tiie penaltles provided in the precedlng section, the 
person so wrongfuUy and purposely filling up, cutting, injuring, destroying or 
impairlng the usefulneSs of any such drain, ditch, levée or other work, shall 
be Hable to the commissioners havlng charge thereof for ail damages occa- 
sioned to such work, and to the owners and occupants of lands for ail damages 
that may resuit to them by such wrongful act, which may be recovered before 
a justice of the peace, if within his jurisdlction, or before any court of com- 
pétent jurisdietlon." LawS 111. 1871-72, pp. 356-365. 

Proceeding under the above act, numerous owners and occupants 
of the lands known at the time as the "Mississippi Bottom I^ands," 
in the counties of Adams, Pike, and Calhoun, 111., flled a pétition in 
the county court of Pike county, expressing their désire to construct 
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drains and ditches, and also a levée and other works, across tbe lands 
of others in that bottom, for agricultural and sanitary purposes, so as 
to reclaim the bottom land from overtlow by the waters of that river, 
"in order to make tlie location salubrious, and render the soil availa- 
ble for tillage, and otherwise develop the agricultural resources of 
said bottom land." They represented that — 

"Said bottom land has been from time immémorial, and now is, a low and 
nearly level tract of land formed by deposits of alluvion from said river; that 
it is traversed throughout nearly its entire length by a slough or bayou known 
as tlie 'Sny Cartee Slough'; that said bottom land is also varlously intersected 
by other and smaller sloughs, some of whieh are short channels putting ont 
from the river and returning thereto, while others start from and return to 
the said Sny Cartee slough, and others are, again, latéral branches Connecting 
said Sny Cartee slough with the river; that tbe said bottom land is below the 
level of the high-water mark of said river, and absolutely without protection 
therefrom; that the greater part thereof is nearly every year inundated by 
the waters of said river, and ail are subject to inundation, and hâve been re- 
peatedly submerged by said overflow, the river on such occasions being a 
stream from about four to eight miles wide, and nmning from blufC to bluiï 
on either side"; "that, by reason of said exposure to overflow, the mass of 
the said bottom land lias been allowed to remain in its primitive condition, and 
will so remain unless reclalmed; that it is but sparsely populated, and that 
the occupants thereof support themselves almost exclusively by the cultivation 
of the soil; that they are every year greatly embarrassed in putting in their 
crops by the peculiar character of the rise in said river, which has no regular 
time for reaching its maximum height, nor any fixed number of rises during 
a season; that their crops when planted are frequently destroyed by an unex- 
pected rise in said river, and in such cases they are either compelled to replant 
their crops, or the crops are destroyed so late in the year as to render the 
opérations of the season a total failure"; "that tipon the subsiding of the 
waters the said bottom land is left in a wet and marshy condition, so that 
the stagnant water Is left on varions parts of its surface, and the succeeding 
beat of summer and autumn evolve therefrom malaria and disease"; "that by 
reason of said facts said bottom land not only now remains sparsely popu- 
lated, wbile the territory around it is thickly settled, but the same is prac- 
tically incapable of supporting any further population, so that the average 
taxable value of the lands now subject to overflow is no more than about fifty 
cents per acre, and tbe présent occupants of said bottom lands hâve been ia 
most cases induced to remain solely by the prospect of the ultimate réclama- 
tion of said land,— a consummatlon which has .been the thème of their enter- 
prise and endeavor ever since the settlement of the bottom lands described." 

The petitioners called the attention of the court to the act of 1871, 
and asked the appointment of commissioners, in accordance with the 
provisions of that law — 

"For the purpose of constructing a levée on the Mississippi river, from a 
point on said river at or near the head of the Sny Cartee, in the county of 
Adams and state of Illinois, and thence in a southerly direction along or near 
the east bank of the Mississippi river, as shall be deemed advisable for the 
safety of the proposed work, to a point at or near the mouth of Hamburg Bay. 
in the county of Callioun, state of Illinois, and to do and perform any and 
ail acts, as provided in said law, for the surveying, laying out, and construct- 
ing, altering, repairing, enlarging, protecting, and maintaining, said proposed 
levée, or to render it efficient for the protection and réclamation of the lands 
lying east of the said levée, and between it and the bluffs, and now subject 
to overflow by the Mississippi river and other streams." 

After asking a confirmation of the report of the commissioners if 
they found and reported that the proposed levée could be constructed 
at a cost not exceeding f5 per acre for ail lands benefited and reclaim- 
ed from overflow, the petitioners prayed: 
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"That the assessment for benefits upon the property to be affected by the 
construction of said work shall be pald in ten equal annual installments, the 
llrst Installment being due and payable three years after thé date of the com- 
missloners' report and the fllings of the plans and spécifications with the 
court, and one-tenth of such assessment, with accrued and accruing interest, 
each yèar thèreafter, untll the whole amount shall haye been paid." 

The county court of Pike county, having found that the proposed 
work was necessary, appointed, in 1871, William Dustin, George W. 
Jones, ^nd John G-. Wheelock commissioners, and they duly qualifled 
and acted in that capacity. In the sâme year the commissioners re- 
ported the resuit of their examination, and in their report indicated, 
by map and profiles, the work to be done. The report was conflrmed 
without objection, and a jury of 12 was organized to assess damages 
and benefits,, and iriake an assessment roll. The assessments were 
made and put upon the record of the court. Certifled copies of the 
assessments were recorded in Pike, Adams, and Calhoun counties. 
An order -was made requiring the assessments to be paid in ten an- 
nual installments, with interest îrpni October, 1872, 

In conformity with the order of the court, the commissioners is- 
sued bonds from time to time, upon estimâtes made by the engineer 
as thé work progressed, to be used in the construction and comple- 
tion of the work. They were deliyered directly to the contractors 
as they were earned. The flrst issue of bonds amounted to |499,- 
900, of which Francis Palms purchased f202,500. A second issue was 
made, amounting to |148,300, which were also purchased by Mm. 
That issue was the rèsult of a second pfetitioh undérthe àct of 1871, 
proceedings under which resulted in further assessments. 

It may be hère stated that by an act of the gênerai assembly of Illi- 
nois approved Aprîl 9, 1872, ît' was provided that whenever it 
appeâred by the flndings of thie court before which proceedings were 
pending or might be ha d» under the act of Aprir2i4, 1871, that any 
drain, ditch, levée, or other work authorized by that act to be made 
would be of public beiieflt for the promotion of the public heaith, or 
in reclaiming or drainiilg lands, thej same should be deemed "a pub- 
lic work," and that it should be lawful for the cominissioners appoint- 
ed under thé act of 1871 to reigistèr at the office bf the auditor of 
public accounts any bonds issu ed by them under order of court; such 
registration. to show the date, amount, number, maturity, and rate 
of interest pf the bonds, and the fact of such registration to be cer- 
tifled by the àiiditor, under his seal of office, upon each bond. The 
act contained other provisions, but it is not necessary to refer to 
them. 

AU of the bonds issued by the commissioners were in the same form. 
We give hère a copy ôf ône of theni, issued in 1872: 

"No. 6. United States of America. $500. 

Sny Island Levée Bond. 

"State of (Ten Ter Cent. Interest Bond.) Illinois. 

"The commissioners appointed by thé county court of Pilie county and state 
of Illinois, on the pétition of John Morris and Others, to locate and construct 
a levée on the Mississippi river, in the counties of Adams, Pilie, and Calhoun, 
by virtue of an act of the gênerai assembly of the state of Illinois entitled 
'An act to provide for the construction and protection of drains, ditches, levées 
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rand other works,' and by power vested in them by said act, acknowledge them- 
selves, as sucli commissioners, held and flrmly bound unto John G. Wheelock 
or bearer in tbe sum of flve hundred dollars, lawful money of the United States, 
payable in the city of New York, at the bnnk or agency used by the treasurer 
of the State of Illinois, on the first day of October A. D. 1882, with interest at 
the rate of ten per cent, per annum; interest payable on the first day of July 
in each year, on the surrender of annexed coupons as severally due. 

"This bond is one of a séries of five hundred thousand doliars issued for the 
purpose aforesaid, and after an order of the county court of Pike county 
aforesaid approving of the assessment made by a jury of the cost of said levée. 

"In witness whereof, the said commissioners," etc. 

Annual interest coupons, payable to bearer, were attachée! to each 
bond. 

On each. bond was indirsed a certificate in thèse words : 
uditor's Office, Illinois. 

"Springfield, Nov. 12th, 1872. 

"I, Charles E. Lippincott, auditor of public aecounts of the state of Illinois, 
do hereby certify tbat tire within bond has been registered in this office this 
day pursuant to the provisions of an act entitled 'An act to provide for the 
registration of drainage and levée bonds, and secure the payment of the same,' 
approved April 9th, 1872, and in force July Ist, 1872. 

"In testlmony vk'hereof," etc. 

At the January term, 187C, of the suprême court of Illinois, the 
case of Updike v. Wright, 81 111. 49, was decided. That case involved, 
among other questions, the constitutionality pf the above act of April 
24, 1871, providing for the construction and protection of drains, 
ditches, levées, and other works. The case related to certain pro- 
ceedings taken for the construction of a levée on the banks of the 
Wabash river. The représentation to the county court was that the 
lands of the petitioners were subject to overflow from that river, that 
their fences and crops were liable to be swept away and destroyed by 
such overflow, and that the same could be prevented by an earthwork 
levée. 

After observing that the above act of 1871 was evidently passed 
in view of article 4, § 31, of the Illinois constitution of 1870, declar- 
ing that "the gênerai assembly may pass laws permitting the owners 
or occupants of lands to construct drains and ditches for agricultural 
and sanitary purposes across the lands of others," Chief Justice Scott, 
delivering the unanimous judgment of the court, said: 

"Apparently, an effort was made to hâve the law enacted conform to the 
constitutional provisions in every partlcular. Hence it is declared the work 
to be done is the construction of drains and ditches for agricultural and sani- 
tary purposes, and if it becomes necessary, in the construction of a System of 
drainage, that a 'levée or other worlv' be adopted to make tbat System avail- 
able, such levée or other worl^ may be constructed under the provisions of the 
statute. But it is novvbere intimated the owners or occupants of lanfl may 
undertalve, under the provisions of this law, the building and maintenance of 
an immense levée on the borders of a river, not connected with any System 
of drainage by ditches. Neither the constitution nor the statute contemplâtes 
any such work. Wliat was in the minds of the framers of the constitution. 
and the legislators who enacted the law in pursuance of ils provisions, must 
bave been the drainage of lands by means of drains and ditches, and what 
îs said in the statute on the subject of a 'levée or other work' is always in 
comiec-tion with a System of drainage in that mode. The work outlined by the 
constitution and the statute is comparatively insigniflcant, and may be done 
at no great cost; but that which is undertaken in this case Is the construction 
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of a levée on the banks of the Wabash river, of many miles in lengtli, and 
estlmated to cost a great many ttipusand dollars. No System of drainage by 
drains and ditclies was planned, nor deeined necessary for agricultural and 
sanitary pïirposes. The représentation to the county court is, the lands of 
the petitioners are subject to overflow from the Wabash river, that their 
fences and crops are liable to be swept away and destroyed by such overflow, 
and that the same can be prevented by an earthwork levée. The undertali:ing 
is one of great magnitude, and vcill require the expenditure of large sums of 
money. The assessment on complainànt's land is over $10,000. And the allé- 
gation in the bill is that, unless ail further assessments proposed to be made 
be arrested, the levée v^lll cost more than the land is worth. Any construc- 
tion of the statute that would warrant the owners or occupants of lands to 
enter upon such an immense and costly work seems forced and unreasonable. 
It is only in connection wlth drainage for agricultural and sanitary purposes 
that 'levées or other works' may be undertaken, as auxiUary to the drainage 
of the lands. Our opinion Is, tliis is the only construction the statute will 
bear, consistently with the constitution; otherwise, one owner, whose lands 
are subject to overflow at certain seasons of tha year from a river, could set 
in motion the proceedings for, the érection of a levée sufflcient to protect his 
lands, no matter how expensive, and bave the cost levied upon the lands of 
others in the vieinity wliich commissioners appointed by the court mlght deem 
benefited by the improvement. Such a work cannot be said to be draining 
lands by drains and ditches over the lands of others; nor is such a levée, in 
any just sensé, in the language of the statute, 'necessary to the drainage of 
the lands.' The work of constructing a great levé* along the banks of a river 
subject to overflow, which défendants are about to do, is not embraced within 
the provisions of the statute, and Is therefore without authority of enabling 
law." , 

But the court proceeded to observe that the décision could be placed 
on the ground that the gênerai assembly possessed no power under 
the constitution to vest the commissioners or juries selected, or the 
county court, with authority to assess and coUect taxes or spécial 
assessments for the contemplated improvement. It said: 

"Section 5, art. 9, of the constitution of 1848, which declared 'the corporate 
authorities of counties, townships, school districts, cities, towns and villages 
may be vested with power to assess and collect taxes for corporate purposes, 
such taxes to be uniform in respect to persons and property within the juris- 
diction of the body imposing the same,' was always construed by the décisions 
of this court as a limitation upon the power of the gênerai assembly to grant 
the right to assess and collect taxes to any other tlian the corporate or local 
authorities of the municipalities or districts to be taxed. Board v. Houston, 
71 111. 318; Harward v. Drainage Co., 51 111. 130; People v. Salomon, Id. 37; 
Gage V. Graham, 57 111. 144; Hessler v. Commissioners, 53 111. 105. It was 
also held that power in the législature was subject to the further limitation 
that a local burden of taxation or spécial assessments could not be imposed 
upon a locality without the consent of the taxpayers to be affected. That 
section of the constitution of 1870 upon this subject provides: 'The gênerai 
assembly may vest the corporate authorities of cities, towns and villages with 
power to make local improvements by spécial assessments, or by spécial 
taxation of contiguous property, or otherwise. For ail other corporate pur- 
poses, ail municipal corporations may be vested with authority to assess and 
collect taxes, but such taxes shall be uniform in respect to persons and prop- 
erty within the jurisdiction of the body imposing the same.' The clause in 
the présent constitution, Uke that in the constitution of 1848, must be con- 
strued as a limitation on the power of the législature. Giving it that con- 
struction, the gênerai assembly can only vest cities, towns, and villages with 
power to make local improvements by spécial assessments or spécial taxation 
upon contiguous property beneflted by such Improvement. By necessary im- 
plication, it Is Inhibited from conferrmg that power upon other municipal 
corporations or upon private corporations. Only cities, towns, and villages 
are within the constitutional provisions; and, although other municipal es»*- 
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porations may be vested with power to assess and collect taxes for corporate 
purposes, the limitation is absolute,— such taxes shall be uniform in respect 
to persons and property within the jurisdiction imposing the same. With 
equal proprlety, this clause of the présent constitution must be regarded as 
restrictlng the gênerai assembly in conferring the power to levy and collect 
taxes, either gênerai or spécial, to the mode and manner therein indicated. 
We do not understand the législature possesses plenary power, unllmited and 
unrestrlcted, to invest whomsoever It may choose with authority to assess and 
collect either spécial assessments or taxes for every eonceivable purpose. As 
we hâve seen, only clties, towns, and villages may levy spécial assessments 
or spécial taxation for local improvements, and ail other municipalities can 
only be vested with jurisdiction to assess and collect taxes for corporate pur- 
poses; and that, too, under the positive inhibition such taxes shall be uniform 
in respect to persons and property. It would seem, therefore, to foUow, as a 
coroUary from the propositions stated, that neither the commlssioners nor 
the juries selected, nor the county court, is such a body as, under the consti- 
tution, may be given power to make local improvements by spécial assessments 
or by spécial taxation upon contiguous property. There is still another consid- 
ération that has an important bearlng upon the décision of the case. The 
clause of the constitution we hâve been considering, like that in the consti- 
tution of 1848, must be understood, in the light of the décisions of this court, 
as forbidding the gênerai assembly from imposing a burden by taxation upon 
any locallty without the consent of the citizens afïected. Under this law, the 
people whose property is subject to taxation or assessments hâve never given 
any consent to it, if we exclude those who may hâve signed the pétition 
addressed to the county court. No opportunity was afforded them to do so, 
nor does the law make any provision for submittlng the question to a vote, 
to ascertain the will of those whose property is subjected to this local burden. 
It is imposed upon them under the statute, by the décision of the county court. 
Obviously, that section of the constitution that déclares 'the gênerai assembly 
may pass laws permitting the owners or occupants of lands to construct 
drains or ditches, for agricultural and sanitary purposes,' implies that the 
community whose property is to be taxed may hâve the riglit of élection in the 
matter; otherwise, an onerous burden may be imposed upon them, without 
their consent, and such proceedings might be had as would resuit in the depri- 
vation of property. How can the landowners be permltted to construct drains 
and ditches, unless some élection is guarantied to them? The language em- 
ployed implies voluntary action. Illustration will make the inconsistency of 
the présent law apparent. For example, the privilège is given to any occu- 
pant, as well as the owner of land, of presenting a pétition to the county 
court. Should the construction contended for prevail, a tenant residing upon 
land adjacent to a river subject to overflow might présent a pétition; and, 
under the décision of the court, the worlc of erecting a levée miles in length, 
and costlng large sums of money, might be entered upon, and the expenses 
assessed upon the property in proximity to the river that might in any degree 
be deemed beneflted. An intention to confer such unwarranted power upon one 
man, who would himself be subject to noue of the burdens imposed, ought not to 
be imputed to the législature. Any laws not permitting an élection as to the 
propriety of undertaking the work are vicious, and within the inhibition of 
the constitution. It does not militate against this construction that the land- 
owner may appear before the county court when the pétition is presented, and 
resist the application, or may contest the assessment upon his property when 
made. Whether the contemplated work shall be undertaken, and his property 
subjected to taxation, is not made to dépend upon his élection, but upon the 
décision of the court. It would be a solecism to call that privilège an 'élection.' " 

At the same term of the court, the case of Webster v. People (ud- 
reported) was decided. That case related to the above work under 
taken under the authority of the county court of Pike county. The 
eiîorts of the commissioners to collect installments of interest on tha 
assessments were resisted by certain landowners. The suprême court 
of Illinois said: 
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"The principal qïfestions rajsed and discussed in thls case are the sanie as 
Jn Updike v. Wright, decided at the présent te'rm, and for aa expression of 
oui vlews référence Is ihade tp the opinion in that case. If or the reasong there 
given, the judgment in, ïlijs case will be reversed, and the cause remanded." 

It may be VeU to state in tHis connection that the suprême court 
iofthe United 8tates, in Harter v. Kernochan, 103 U. 8.562, 570, re- 
ferring to section 5, art. 9, of the Illinois constitution, declaring that 
the corporate authorities of eounties, townships, school districts, 
cities, towns, and villages may be vested with power to assess and 
collect taxes for corporate purposes, has said : 

"It is the settled law of the state, as heretofore recognized hy this court, 
tha:t this constitutional provision was intended to delîne the class of persons 
toi whom the right of taxation might bè granted, and the purp(«es for which 
It might be exereised, atd that the législature could not ecmstitutionally confer 
that power upon any other than corporate authorities of eounties, townships, 
achoôl districts, cities, towns, and villages, or for any other than corporate 
purposes." See, also, Livingston Co. v. Darlington, 101 U. S. 411; Weightman 
V. Clark, 103 U. S. 25iS; 259. 

After the above décision in Webster v. People, certain landowners 
undertpok to provide for the protectioÈt of their lands from overflow 
by the exécution of deeds of trust to the commissioners. tlnder thèse 
deeds as much, perhaps, as |30,000 was raised and expended by the 
commissioners. 

Iti May, 1878, while those deeds -were in force, Palms, on behalf 
of himself and others, instituted a suit in equity in thé circuit court 
of the United States for the Southern district of Illinois against the 
levée commissioners. The bill in that case recited the above légis- 
lation, and the proceedings resulting in the appOiutïnént of the com- 
missioners, the assessrnents by the jury, and the issuing of bonds 
by the commissioners, and charged that the expense of the work was 
paid by the commissioners with money furnished by Palms and others, 
of which, it was alleged, the owners and occupants of the lands bene- 
flted and assessed were at the timé well aware. Eefèrring to the 
twenty-ninth section of the act of 1871, prescribing the duties of the 
commissioners, and also to the above act of 1872, that bill alleged 
that the commissioners raade efforts — 

"To coUectthe amount of some of the installments of said assessrnents, and 
the interest thereon, but the courts of the state of Illinois, before whpm the 
question of the collection of such assessrnents and the installments thereof 
under said statutes was brought, refused to glve efCect tp the provisions of 
said acts, so far as they purported to authorize the collection ,of the same by 
the coUectors of tâ?:es under extensions on the tax books; . and no means are 
left for the collection , of suçh assessrnents and interest, except such as may be 
supplied by the ge^ieral authority of the courts that hâve jurisdiction of such 
questions, And your, orator would further show unto your honors that the 
whole amount of the moneys advanced by hlm, and by other purchasers of the 
bonds, with interest thereon, reruains unpald, and that said commissioners 
remain and continue in the actual use and possession of the said levée and 
other Works constructed with the moneys borrowed of your orator and others 
by the said commissioners, under the proceedings aforesaid, and they do also, 
by and under the direction of the owners of said lands, keep and use the said 
Works to protect their own lands, and the lands of the pther owners and occu- 
pants, from overflow from said river. And your orator further shows unto 
your honors that the said commissioners refuse to pay to your orator and the 
other holders of said bonds the whole or any portion of their principal— money 
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loaned to them for the purposes aforesaid— or interest, and they also refuse to 
enforce the collection of sald assessments on the several tracts o"f land described 
in said Exhibit A„ or the Interest thereon, as it is thelr duty to do, and the 
owners and occupants of said lands refuse to pay said assessments, or the 
interest thereon, so that the moneys loaned by your orator for the con- 
struction of said Works is wholly lost, together with the interest thereon. And 
your orator would further show unto your honors that the owners and occu- 
pants pf said lands are very numerous, as will appear by the lists of land and 
the names of the owners thereof, as stated and set forth in the said Bxhibit 
A, and the names of niany of them are unknown to your orator, but ail of 
them réside in other of the states of the United States than the state of Mich- 
igan, the greater number of them are résidents and citizens of the stàtes of 
Illinois and Missouri, and that the said commissioners, John G. Wheelock, 
cïeorge W. Joues, and Benjamin F. Westlake, are citizens of the state of Illinois, 
and of the Southern district aforesaid." 

The relief asked was a decree directing an account to be taken of — 

"The moneys loaned and advanced" by Palms to the commissioners, "to be 
used by them in the purchase and acquisition of the lands required for the 
location and construction of the said levée and other works, and for the con- 
struction ànd the completion of the said levée and ail the works and improve- 
ments conneeted therewlth, together with interest thereon at the rate of ten 
per cent, per annum, according to the terms of said bonds and the coupons 
thereto attached"; the amount due Palms being ascertained, then that such 
amount be adjudged a lien in favor of Palms "upon the said levée and other 
Works, and the lands acquired, owned, and held by the said commissioners 
for the site of said levée, and ail other improvements, and upon the said as- 
sessments upon ail of the said lands described in the said i;xhibit A, for the ben- 
tfits to said lands afCorded by the said levée and other works, and the interest 
thereon"; and that "the said commissioners proceed at once, under the order 
and direction of your honors, to collect such as-sessments upon ail and every of 
said tracts of. land and the interest that lias, or that may hereaf ter, accrue there- 
on, or so much thereof, from, time to time, as will be sufflcient to pay the interest 
money or the principal, payable to your orators as the same falls due, or that 
it niay please your honors to appoint one or more compétent persons, as re- 
ceiver or receivers, to take possession and charge of the said levée and other 
Works, and manage and control the same, together with ail the books, papers, 
and properties of said commissioners, and with authority to collect, under the 
order and direction of this honorable court, the said assessments. and interest 
thereon, as often and in such sums as may be sufflcient to meet and satisfy 
the claims of your orators" as aforesaid." 

The commissioners answered in that case, insisting, among other 
things, that, the bonds in question having been registered with the 
auditor ôf public accounts under the act of 1872, they were not re- 
spônsible for the failure to collect tbe money to pay interest, and 
were without any duty in respect to the said assessments. They re- 
ferred to the fact that certain landowners had at ail times opposed 
the proceedings instituted to assess their lands for beneflts on ac- 
couût of the said levée, and ref used to pay interest on assessments, 
in conséquence whereof the township coUector had returned nearly 
ail the landowners involved in the proceedings as delinquents; that 
thereupon the county collector made application to the Pike county 
court to enforce said assessments against the delinquent lands; that 
some of the landowners opposing the assessments filed objections 
to judgment for such assessments, setting up that the law under 
which the assessments were imposed was unconstitutional ; that the 
commissioners employed counsel to prosecute the application for 
judgment and for the collection of said assessments, and the county 
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court gave judgment against the lands; tliat the landowners appealcd 
to the circuit court, which afflrmed the judgment of the county court; 
that thereupon the landowners carried the case by appeal to the su- 
prême court of the state, stipulating that one appeal should be dé- 
cisive of ail the assessments; that the contmissioners themselves 
employed counsel in the argument of the case in the suprême court 
of the state, and said court decided adversely to the right to collect 
said assessments; and that such décision of the highest court of the 
state was décisive of any question of right on their part to enforce 
assessments. The case referred to by the commissioners in their 
answer was the above case of Webster v. People. The commission- 
ers also averred that — 

"As such commissioners, they are not now, and never hâve been, In any actual 
possession of any part of said levée or other work, except for the purpose of 
constructing, maintalnlng, and repalring the same; that they hâve never had 
title to any portion of the said levée, as they are llkewise advlsed and believe, 
on account of the unconstltutionallty of the law under which said work was 
done; and that since said law was declared unconstitutional, thèse' resDondents. 
as commlssiMiers, hâve only exercised authority over said levée In waming 
parties against injuring said levée, but this was in their private capacity, at 
the request of a portion of the landowners, who supplied them with funds for 
that purpose, in whose behalf they hâve, in like private capacity, tried to 
keep said levée in repair." 

On the 13th day of March, 1879, that cause was hèard upon bill 
and answer in the circuit court of the United States. By that court 
it was adjudged and decreed — 

"That the said défendants [the commissioners] take, retain, and hold the right 
of way, levée, and other works and property in question, and described In the 
pleadings, and keep, take care of, préserve, and protect the same, under the 
order and control of this court, for the beneflt and on behalf of the complainant 
and ail other parties interested therein, or who may hereafter be f ound to be 
interested in the same, in whole or in part." 

It was f u'rther decreed — ■ 

"That the complainants and ail other persons who may hâve loaned or ad- 
vanced money to the défendants for the acquisition by those of the said right 
of way, or for the construction of the said levée and other works and property 
connected therewith, or who may be the holder of any of the bonds issued by 
said défendants to raise money for the purposes aforesaid, or to pay for such 
right of way or the construction of such levée and other works, or to pay any 
of the proper expenses connected therewith, who may corne into this suit, 
contributlng their proper proportion to the expenses thereof, hâve liberty to go 
before the master and produce thèse said bonds and coupons for interest there- 
on, and make proof of the amount due them of principal and interest on account 
of such loans, advances, and bonds; and the cause Is referred to Joha-A. Jones, 
master In chancery, for the purposes aforesaid, who will, upon the application 
of the complainants, or other persons who may come iiito the cause as com- 
plainants upon the terms herelnbefore prescribed, and reasonable notice to 
the défendants or their solicitors, proceed to take the proofs of the amounts 
due to the complainants, and allow parties who may hâve before that time 
come into the cause, and, after such proofs are taken, make a report to the 
court of the amounts found by him to be due each and any party who may 
appear before him, and the groundS and facts of his several flndings and con- 
clusion," and "that after the comlng in of the master's report of the amount 
or amounts found by him to be due to the complainant or other persons who 
may come Into the cause as aforesaid, and the approval of said report, and the 
détermination and adjustment by the court of the amount or amounts due 
to the complainant or other persons who may come Into the cause for moneys 
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advanced or loaned on bonds hel(^ as aforesaid, the said complainants or 
other persons hâve the hberty to exhibit and flle their supplemental bill or bills 
against any or ail the présent or former owners of the said lands alleged in 
said bill to be benefited by the said levée and other works, or who bave here- 
tofore or Vi'ho may now be in any way interested in the said levée and other 
Works, or the lands benefited thereby, to compel them to contribute to the pay- 
ment of the amount or amounts which may be found due to the said com- 
plalnant or other persons as aforesaid, and for such other and further relief 
as they may be advised they are entitled to; and the court reserves ail other 
questions of relief to the parties, and of the costs, to be considered hereafter. 
And the said complainant is at liberty to use the names of the défendants In 
any such proceeding by way of supplemental bill, if they are advised it is nec- 
essary to do so, upon rendering them a sufflcient indemnity against ail costs 
and expenses." 

The master to whom the cause was referred to ascertain the 
amount of the several bonds and coupons made his report, showing 
the names of varions persons, and the amount of bonds held by them, 
respectively. The amount reported as due to Francis Palms on the 
bonds held" by Mm was |221,228.26. The total amount found due to 
him and certain parties who became co-plaintiffs with him in the 
cause was $304,908.26. In the decree confirming the master's re- 
port it was declared: 

"And it is further ordered, adjudged, and decreed by the court that the said 
several sums of money so found to be due to the said complainants as aforesaid 
are a lien upon the assessments made under the order of the county court of 
Pike county, in the state of Illinois, upon the lands described in the bound book, 
Exhibit A, with complainant's bill, and upon the said lands, as provided in 
the twenty-seventh and thirty-seventh sections of an act of the gênerai assem- 
bly of the state of Illinois entitled 'An act to provide for the construction and 
protection of drains, ditches, levées and other works,' approved April 24, 1871. 
And It further appearing to the court that the défendants, commissioners under 
the several orders of the county court of Pike county aforesaid, hâve no money 
in thelr hànds for the payment of the amounts so found and adjudged to be due 
to the said several complainants, and it also appearing to the court from the 
allégations of the complainant's bill, and not denied by the said défendants lu 
thelr answer thereto, that they hâve taken no steps for the collection of the 
assessments made upon said lands for the repayment of the moneys borrowed 
by them, and the bonds and coupons issued by them, it was ordered by the court 
that the complainants hâve the right and liberty to proceed in this court, in the 
name of the said défendants as complainants as such commissioners, or in thelr 
own names as complainants, against the lands described in the said Exhibit 
A, and the owners thereof, or such of such lands and the owners thereof, or 
other persons, and said commissioners, as they may be advised, are liable for 
or bound to pay the sums found to be due to the complainants as aforesaid, 
jointly or severally, by a bill or bills, original, supplemental, or otherwise, as 
they may be advised, for the recovery of the amounts found due them as afore- 
said, and also for the costs of this suit." 

It should be hère stated that after the décision in Webster v. Peu- 
ple, and after the institution by Palms of the suit in the circuit court 
of the United States, the following amendment to the constitution of 
minois was adopted: 

"The gênerai assembly of Illinois may p'ass laws permitting the owners of 
lands to construct drains, ditches and levées for agricultural, sanitary or mining 
purposes across the lands of others, and provide for the organizîition of drain- 
age districts, and vest the corporate authority thereof with power to construct 
and maintain levées, drains and ditches, and to keep In repair ail drains, ditches 
and levées heretofore constructed under the laws of this state by a spécial as- 
sessment upon the property benefited thereby." 1 Starr & C. Ann. St. 111. p. 
122. 

95 F.— 57 
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Subsei^iiently the législature of Illinois passed an act, which took 
effect May 29, 1879, entitled: 

"An act ,to proyide for the constnjctlpi», réparation and protection of drains, 
ditches and levées across the lands of others for agricultural, sanltary and min- 
ing purposes, and to provide for the organization of drainage districts." 1 
Starr & C. Ann. St. lU. p. 919. 

Some of the défendants in thtè présent case made efforts to secure 
the passage of the act last rèferred to. That act provided for the 
formation of drainage districts, with authority, not only to construct 
drains, ditches, and levées for agricultural, sanitary, and mining pur- 
poses, but also to laaintain and keep in repair any such drains, 
ditches, or levées "heretofore constructed under any law of this 
State"; and, in cases where a levée had been theretofore built "under 
any law of this state," the annual assessment for keeping the same 
in repair was made due and payable on the Ist of September annu- 
ally.: 

Subsequfently, on the 26th of January, 1880, some of the landown- 
ers whose lands were descfibed land ineluded in the original assess- 
ments and in the original bill filed by Palms ihsfituted proceed- 
ings under the act of 1879. In their pétition they described the 
route and terminus ôf the levée, alleging that the levée "was con- 
structed, under the laws of Illinois theh in force, in the counties of 
Adams, Pike, and Calhoun, for the years 1872, 1873, and 1874." 
They further .allegedthat, bg' proper repair and maintenance of the 
levée, the lands aforesaid (which are alleged to be part of the lands 
described in the original bill aûd in the présent billj amounting in 
the aggregate to abput 90,000 ^cres) would be recljiiined and brought 
into cultivation ; that, in addition, it would greatly improve the san- 
itary coùdition of the locality through which the levée passèd; and 
that it was absolutely hecessary for thé health aûd proper draiuage 
and protection of the said land that, the levée be repaired as speedily 
as possible. They prayed that a drainage district, to be known as 
"Sny Island Levée Drainage District," be formed ont of the lands 
subject to periodical overflow by thé Mississippi river in the town- 
ships named, for the répair and maintenance of such levée, accord- 
ing to the statute; that commissioners be appointed under the act 
of 1879, with directions to do ail acts provided in the law for re- 
pairing levées, ditches, and drains, through assessments to be ordered ; 
and for other and further relief. 

Such proceedings were had that the county court of Pike county 
duly created the Sny Island drainage district, and in 1880 it re- 
ceived the surrender of the levée froin the original Si^y Jeyee commis- 
sioners, and now retains possession and control of the same. 

Palms died on the '24th day of November, 1886, — ^more than six 
years after the last order made in the suit brought by him in the 
fédéral court. 

The présent suit was brought by his executors; the défendants 
herein being the surviving commissioners, Wheelock and Jones, and 
nnmerous individuals who own lands within the territory described 
in the proceedings instituted in the county court of Pike county un- 
der the act of 1871. 
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The bill proceeded upon the gênerai groùnd that each tract of land 
in question was chargeiable in equity with the amounts assessed 
against it under the act of 1871, with interest, and that the plaintifs 
had a lien on each tract for such sums as had fallen due and might 
become due under such assessments. It alleged that each défendant 
owned or claimed one or more tracts (Exhibit A showing a descrip- 
tion of the varions tracts, and the names of the persons against whom 
the assessments were made); that each défendant who acquired 
title to any of the lands after the assessments of 1872 and 1873 
did so with full knowledge of such assessments and the above issue 
of bonds, as well as of the fact that the plaintififs had purchased 
the bonds, and that the levée was constructed with the proceeds 
thereof; that, with like notice and knowledge, each of the défend- 
ants had appropriated and used the levée for the protection of their 
lands, and continued so to do; that ail the défendants named in 
Exhibit A participated in causing said bonds to be issued and sold, 
and the proceeds expended by actively soliciting the passage of the 
act of 1871; that before and at the passage of the act of 1871 the 
réclamation and protection of the lands described in that exhibit 
had been a subject of considération and discussion among the own- 
ers and occupants of the same, as well as others, and it was under- 
stood by ail parties interested in such lands that in order to reclaim 
and protect the same a statute was absolutely necessary, under the 
provisions of which the persons interested in the lands could be 
united and organized, and a common agency created, with authority 
to make ail necessary plans, estimâtes, and contracts for the location 
of the levée, and to borrow money upon bonds or otherwise, to be 
secured by assessments or pledges of the lands beneflted; that the 
défendants, through the agency of their co-defendant Charles M. 
Clark, had procured the passage of that statute, and caused its pro- 
visions to be made known to the people interested, and thereupon 
devised a plan for the organization of a corporation composed of per- 
sons interested in the lands, for the purpose of raising money to put 
the act into effect; that a large number of the défendants subscribed 
to the capital of that corporation in order to effect the objects of its 
création; that other défendants purchased lands through such last- 
named landowners, with full notice of the equities of the plaintiffs; 
that ail of the défendants who purchased after May 4, 1878, did 
so with full notice of said assessments, and that the same were un- 
paid, and also that said original suit in the fédéral court was pend- 
ing; that certain other défendants participated in causing the said 
bonds to be issued and sold to the plaintiffs' testator, and the pro- 
ceeds thereof to be expended in the construction of the levée, and in 
causing the said assessments to be made by assigning the original 
pétition to the Pike county court in the year 1872; that certain other 
défendants purchased lands from other landowners who had joined 
in the pétition, with full knowledge of what had previously taken 
place; that other défendants participated in procuring the bonds to 
be sold, and the proceeds to be expended as stated, and in causing 
said assessments, by signing on the 20th day of November, 1874, a 
pétition for a second assessment under the act of 1871; and that 
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othér défendants purchased from or througli persons of the class 
last mentioned, with full knowledge of ail the facts. 

The plaintifls also alleged that certain named défendants, after the 
above décision by the suprême court of Illinois, knowing the levée 
to be constructed with the plaintiffs' money, and having full notice 
of ail the facts, executed to Jones, Wheelock, and Westlalce deeds 
of trust; that said deeds were made for the purpose of defeating the 
claims of the plaintiffs, and it was stipulated between the trustées 
and the last-named défendants that no part of the funds collected 
by the former should ever be applied to the payment of any indèbt- 
edness created by or on account of the original levée; that said 
deeds of trust continued in force until 1887, when the same were 
canceled, said Jones, Wheelock, and Westlake having, it is alleged, 
devised another scheme for defeating the claim of the plaintiffs; and 
that certain other défendants purchased from défendants of the class 
last mentioned, with full notice of ail the facts. 

It wasiurther alleged that after the decree of March 13, 1879, 
namely, on January 26, 1880, certain défendants named flled a péti- 
tion in the county court of Pike county setting forth that they own- 
ed certain lands, and alleging that a certain levée (the one hereto- 
fore described) had been constructed under the laws of the state of 
Illinois; that said pétition set forth the purposes for which the 
levée had been constructed; that the same was in bad repair; that, 
in the ,faith that the same would be properly constructed and re- 
paired, they had expended large sums of money, had improved farms, 
and that ail such improvements would be washed away, unless the 
levée should be repaired and kept up; and that the lands subject 
to overflow amounted to an aggregate of 90,000 acres. The bill set 
forth the substance of the pétition, and the varions steps taken, as 
already stated, for the formation of a new drainage district, to be 
known as the "Sny Island Levée Drainage District," and alleged that 
ail the défendants so joining had full notice of alL the facts and of 
the making of the assessments aforesaid; that certain other défend- 
ants purchased lands from the défendants of the class last mention- 
ed, with notice of ail the facts; that certain other named défendants, 
pursuant to the statute of Illinois approved May 29, 1879, were sev- 
erally made parties to, and had notice of, ail the proceedings for the 
organization of the Sny Island levée drainage district, as well as of 
the contents of the pétition therefor, and were bound by such pro- 
ceedings and the appropriation of the levée aforesaid; that certain 
other named défendants acquired title to said lands, or interests 
therein, after J^uly 26, 1880, and were bound by said proceedings and 
the appropriation of said levée; that certain other défendants named 
were heirs at law and took title to portions of said lands from an- 
cestors who took part in some or ail of the aforesaid proceedings; 
that certain other défendants had acquired title to some of said lands 
by accepting deeds of conveyance expressly recognizing the lien of 
plaintiffs on said tracts; and that every one of the présent défend- 
ants had full notice of the claims of plaintiffs and of the facts afore- 
said; and that ail of the défendants now appropriated said levée and 
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other Works and refused to contribute anything to the payment of 
the plaintiffs. 

The bill alleged that the Sny Island levée drainage district had 
every year made large assessments, and, contriving and intending to 
defeat the plaintiffs, had caused many of the tracts of land to be 
sold for nonpayment of such assessments (such sales, it was alleged, 
being merely colorable, as against the rights of the plaintiffs, and 
mère clouds on the title to said land); that before the construction 
of said levée the lands were wet, and not worth exceeding 50 cents 
per acre; that the average amount assessed against the lands for 
the cost of the levée vs'as greatly in excess of the then value of the 
lands, but it was expected that the work would, when constructed, 
drain every tract, and so enhance the value of the same as to make 
the lands ample security for the money borrowed; that the plain- 
tiffs, relying on this and on the assurances of the landowners and 
commissioners, purchased the bonds in question ; and that the lands 
were enhanced in value by said expenditures until they became worth 
$25 per acre. 

It was also alleged that, if the levée had been kept up, it would hâve 
afforded full protection, and would hâve caused the lands to hâve 
continued to be good security; that défendants had s^jent some money 
in repairing said work, but made such improvements and repairs so 
unskillfully that they were insuificient; and that by neglect of the 
défendants the lands had again become wet and overflowed, and 
were not now good security for the plaintiffs. 

After stating that the défendants were, by reason of the matters 
and things set forth in the bill, bound to préserve, protect, improve, 
and repair the said levée and other works described, by sulficient 
contribution in money, ratably or otherwise, and by further assess- 
ments upon the lands, in order to protect and keep the security of 
the plaintiffs adéquate and sufficient, the plaintiffs prayed that by 
the appointment of a receiver with ample powers, and by other ap- 
propriate order, the défendants should be compelled to préserve, pro- 
tect, repair, improve, and make said levée and other works protect- 
ive of said lands, "or to give and confer upon such receiver the power 
to make noedful assessments upon said lands in proportion to bene- 
flts and the relative value of each tract thereof, and with the money 
arising therefrom, or by the mortgage of such assessments and the 
lands upon which they are made, raise the money necessary for the 
repair and improvement of the said levée and other works, and with 
the money so raised proceed to repair and improve said levée until 
it is made adéquate for the drainage and protection of ail of the said 
lands; that each and every of said défendants herein may be en- 
joined by this honorable court frora selling, transferring, or assign- 
ing the title to said lands owned by them, or any part thereof, upon 
which any of said assessments may rest, except subject to the lien 
of said assessments, as the same shall be determined by this honora- 
ble court, or in any manner whatsoever changing, altering, or af- 
fecting the title thereto so as to in any wise impair, diminish, Mn- 
der, or préjudice the lien of said assessments thereon, or on any por- 
tion thereof, and that the Sny Island levée drainage district, its offi- 
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cers, and agenîs, be enjoined from sçlling or offering for sale any 
làhds côvered by any of the aSsessments berein in question, for any 
pretended assessments or alleged, liens by said district attempted to 
be assessed, except subject to thë lien of ail assessments and liability 
on said; Ia.nds, respect! vely, as the same shall be détermined by this 
honorable court." 

It was f arther asked in the bill that the court order, détermine, 
and' decfare the amounts due to the plaintiffs and ail other holders 
oî bonds and coupons who would corne in and contribute to the ex- 
penses of this suit, "and the amoùnt due for principal and interest 
on the several assessments made against and upon each tract of 
land described in the pleadings aiid exhibits, and the proportion of 
the amount of such assessments upon each tract of land necessary 
to thé payment of the amount of the principal and interest now due 
upon the bonds and coupons of your orators and others who may 
corne into the cause and contr-ibute as before mentioned, and that 
each of the said tracts of land be sold under the order and decree 
of this court for the amount chargeàble upon and against the same, 
unless the owuer of the same, or some other person for him, shall, 
within a day limited, pay said amount, with a just proportion of 
the costs of this suit," and also that the court would "appoint one 
or more commissioners or receivers in the place and stead of the said 
John G-. Wheelock and George W. Jones, or appoint a commissioner 
in the place of the said Benjamin F. Westlake, deceased; and, if 
one or more commissioners or a rèceiver or receivers are appointed 
in the place and stead of the said John Gr. Wheelock and George W. 
Jones, the said Wheelock and Jones may be ordered' and directed to 
turn over and deliver to such commissioners or receivers so appointed 
ail books, papers, documents, and property now in their possession 
or under their control." 

The défendants demurred to the bill, and the demurrers were 
overruled. They subsequently filed answers, which put the plaintiffs 
upon proof of many essential allégations of their bill, without proof 
of which, independently of the question of law arising upon the face 
of the bill, no part of the relief asked could hâve been granted. In 
the view which is taken of the case by this court, it is unnecessary 
to extend this opinion by setting forth the averments and déniais of 
the several answers. 

Upon final hearing the circuit court dismissed the bill. 

Naturally, the flrst question to be considered is whether the act 
of 1871, under which the bonds in question were issued, is to be 
treated as consistent with the constitution of Illinois in force when 
that act was passed. We hâve seen what the highest court of the 
State said upon that subject in Updike v. Wright and Webster v. 
People, above cited. The language used by that court is so clear 
and emphatic as to leave no room to doubt that it intended to ad- 
judge that the act of 1871 was unconstitutional, and that any pro- 
ceedings taken under it, whether by commissioners, juries, or 
courts, were without the sanction of law. When the court adjudged 
that, as a coroUary from the propositions stated by it, "neither the 
commissioners or the juries selected, nor the county court, is such 
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a body as, nnder the constitution, may be given power to make 
local improvements by spécial assessments or by spécial taxation 
upon contiguous property," the question of the constitutionality of 
the act of 1871 was concluded so far the suprême court of Illinois 
was concemed. The only doubt that can arise as to the scope ot 
the décisions in Updike v. Wright and Webster v, People cornes- 
from some gênerai observations of the court in Blake v. People, 10&* 
m. 504, 520. But that case arose nnder the act of May 29, ISTS-, 
which was based upon the amendaient of the state constitution 
adopted in 1878. That amendment, as is said in Blake v, People, 
was adopted in order to obviate the effect of the décisions in the 
Updike and Webster Cases. Eeferring to the corporation whose au- 
thority was involved in the Blake Case, the court said it was not 
created to construct drains, ditches and levées, "but simply for the 
purpose of maintaining and keeping in repair what is known as 
the 'Sny Island Levée,' — a levée claimed to hâve been made by a 
corporation purporting to be created under and by virtue of 'An act 
to provide for the construction and protection of drains, ditches and 
levées,' approved April 24, 1871," — as to which corporation thia 
court held in Webster v. People (unreported), following Updike v. 
Wright, 81 m. 49, that the construction of a levée along the river, 
as an independent work, was not authorized by the constitution 
then in force, or said act of April 24, 1871, and that so much 
of that act as purported to vest drainage commissioners with power 
to levy and collect taxes for the construction of drains, levées, etc., 
was répugnant to the constitution and inoperative." The question 
before the court was as to the powers of the corporation organized 
under the act of 1879, which was passed in exécution of the constitu- 
tional amendment of 1878, adopted after the act of 1871 was declared 
to be répugnant to the constitution of 1870. What was said in the 
Blake Case as to the act of 1871 cannot be taken as modifying the 
décision in the former cases, which was to the effect that the state 
constitution stood in the way of ail that was done under that act 
by the commissioners, the juries, or the county court. 

But it is suggested that, as the bonds in question were issued be- 
fore the Updike and Webster Cases were decided, it was both the 
province and duty of the fédéral court to détermine for itseif the 
constitutionality of the act of 1871, and if, in its judgment, that act 
was valid under the constitution of Hlinois, its decree should pro- 
tect the rights of parties, whatever may hâve been the views ex- 
pressed by the highest court of Illinois upon that question. In sup- 
port of this view, counsel cite numerous cases, among which is Bur- 
gess V. Seligman, 107 U. S. 20, 33-35, 2 Sup. Ct. 21. In that case it 
appeared that, after the détermination of a case in the circuit court 
of the United States, the highest court of the state decided two cases 
adversely to the judgment in the fédéral court. Each case involved 
the same transactions, and required a construction of a local statute. 
The suprême court of the United States, upon full considération, 
said: 

"We do not conslder ourselves bound to follow the décision of the state eonrt 
In this case. Wlien the transaction in controveisy occurred, and when the 
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case was under the considération of tlie circuit court, no construction of tlie 
statute had been given by the state tribunals contrarj' to that given by the 
circuit court. The fédéral courts hâve an independent jurisdiction in the ad- 
ministration of State laws, co-ordinate with, and not subordlnate to, that of tlie 
state courts, and are bound to exercise their own judgment as to the meauiug 
and efCect of those laws. The existence of two co-prdinaté jurisdiotions in 
the same territory is peculîar, and the results wonld be anomalous and incon- 
vénient, but for the exercise of mutual respect and déférence. Since the ordi- 
nary administration of the law is carried on by the state courts, it necessarily 
happens that by the course of their décisions certain rules are established, 
which beeome rules of property and action in the state, and hâve ail the effec-t 
bf law, and which it would be wrong to disturb. This is especially true witli 
regard to the law of real estate, and the construction of state constitutions and 
statutes. Such established rules are always regarded by the fédéral courts, no 
less than by the state courts themselves, as authoritative déclarations of what 
the law Is. But, where the law has not been thus settled, it is the right and 
duty of the fédéral courts to exercise their own Judgment, as they also always 
do in référence to the doctrines of commercial law and gênerai jurisprudence. 
So, when contracts and transactions hâve been entered into, and rights hâve 
accrued thereon, under a particular state of the décisions, or when there has 
been no décision of the state tribtmals, the fédéral courts properly claim the 
right to adopt their own interprétation of the law applicable to the case, al- 
though a différent interprétation may be adopted by the state courts after such 
rights hâve accrued. But, even in such cases, for the salie of harmouj' aud to 
avoid confusion, the fédéral courts will lean towards an agreement of vlews 
with the state courts, if the question seems to them balanced with doubt. Act- 
Ing on thèse principles, founded as they are on comity and good sensé, the 
«ourts of the United States, wlthout sacrificing their own dignity as independent 
tribunals, endeavor to avoid, and in most cases do avoid, any unseemly confliet 
with the well-considered décisions of the state courts. As, however, the very 
object of giving to the national courts jurisdiction to administer the laws of the 
states in controversies between citizens of différent states was to institute in- 
dependent tribunals, which it might be supposed would be unaffected by local 
préjudices and sectional views, it would be a dereUction of their duty not to 
exercise an independent judgment in cases not foreclosed by préviens adjudica- 
tion. As this matter has received our spécial considération, we hâve endeav- 
ored thus brlefly to state our views with distinctness, in order to obviate any 
misapprehensions that may arise from language and expressions used in previous 
décisions. The principal cases bearing upon the subject are referred to in the 
note, but it is not deemed necessary to dlscuss them in détail. In the présent 
case, as already observed, when the transactions in question took place, and 
when the décision of the circuit court was rendered, not only was there no 
settled construction of the statute on the point under considération, but the 
Missouri cases referred to arose upon the identical transactions which the cir- 
cuit court was called upon, and which we are now called upon, to consider. 
It can hardly be cpntended that the fédéral court was to wait for the stace 
courts to décide the merits of the controversy, and then simply register their 
décision, or that the judgment of the circuit court should be reversed merely 
bëcause the state court has since adopted a différent view. If we could see 
fair and reasonable ground to acquiesce in that view, we should gladly do so; 
but, in the exercise of that independent judgment which it is our duty to apply 
to the case, we are forced to a différent conclusion. Pease v. Peck, 18 How. 
595, and Morgan v. Ourtenius, 20 How. 1, in which the opinions of the court 
were delivered by Mr. Justice Grier, are precisely in point." 

We are not aware of any décision of tlie suprême court whicli 
materially qualifies the déclaration in that case, and we deem it our 
duty to give it fuU force in deciding the question now under consid- 
ération. In other words, as the act of 1871 had not been construed 
by the suprême court of Illinois when the bonds held by the plain- 
tiffs were issued, it is the province and duty of this court to exer- 
cise an independent judgment as to its validîty under the constitu- 
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tion of Illinois. But in doing this there are two principles that 
should not be overlooked: (1) That, although the act of 1871 may 
not hâve been expressly the subject of judiclal construction before 
the rights of the plaintififs accrued, this court should give eflect to 
any rules of construction that may hâve been previously established 
by the highest court of the state when interpreting similar provi- 
sions in the constitution of 1848; (2) that the fédéral courts, for 
the sake of harmony and to avoid confusion, should "lean towards 
an agreement of views with the state courts, if the question seems 
to them balanced with doubt," and endeavor to avoid "any un- 
seemly conflict with the well-considered décisions of the state courts'' 
upon questions of local law. Thèse considérations hâve peculiar, if 
not controlling, weight when the question to be determined relates 
to the jurisdiction or power, under the fundamental law of a state, 
of tribunals or bodies created by législative enactment, and charged 
with the performance of public duties. As the suprême court of 
Illinois held that the act of 1871 was répugnant to the state consti- 
tution of 1870, so far as it authorized improvements by spécial as- 
sessments through the agency of county courts, commissioners, and 
juries, the fédéral court, when exercising its independent judgment, 
should not act upon a différent view of the state constitution, unless 
compelled to do so by reasons so obviously sound that to refuse to 
foUow them to their logical conclusion would be an absolute déniai 
of justice. 

Looking, then, at the question just as we would do if it had been 
presented when the bonds were issued, we think that the interpréta- 
tion placed by the suprême court of Illinois upon the state constitu- 
tion was justified, if not required, by its décisions relating to a simi- 
lar provision in the constitution of 1848. 

We hâve seen that by the flfth section of article 9 of the state con- 
stitution of 1848 it was provided that "the corporate authorities of 
counties, townships, school districts, cities, towns and villages may 
be vested with power to assess and collect taxes for corporate pur- 
poses; such taxes to be uniform in respect to persons and property 
within the jurisdiction of the body imposing the same," — while the 
corresponding provision in the constitution of 1870 was that "the 
gênerai assembly may vest the corporate authorities of cities, towns 
and villages with power to make local improvements by spécial as- 
sessments, or by spécial taxation of contiguous property, or other- 
wise. For ail other corporate purposes, ail municipal corporations 
may be vested with authority to assess and collect taxes, but such 
taxes shall be uniform in respect to persons and property within the 
jurisdiction of the body imposing the same." 

Now, it was frequently held by the suprême court of Hlinois, prior 
to the passage of the act of 1871, that the above provision of the 
state constitution of 1848 was restrictive in its nature, and that the 
législature could not constitutionally confer the power to tax upon 
any other than the corporate authorities of counties, townships, school 
districts, cities, towns, and villages. Harward v. Drainage Co. (1869) 
51 111. 130; Harter v. Kernochan (1880) 108 D. S. 562, 570. When, 
therefore, the state court came to consider the scope and effect of 
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section 0, art. 9, of the constitution of 1870, tlie ruie announced in 
cases arising under the previous constitution led, as we think, to the 
conclusion announced in Updilce v. Wright, and applied in Webster 
y. People, as to the act of 1871, namely, that the législature could 
invest only "cities, towns and villages" with power to make local 
improvements by spécial assessments or impose spécial taxation up- 
on contiguous property beneflted by such improvement, and that by 
necessary implication it could not confer that power upon other mu- 
nicipal corporations or upon private corporations. So that when the 
act of 1871 was passed every one had notice that by the settled course 
of judicial décision in Illinois the powers conferred by that act upon 
the county courts, commissioners, and juries could not be exercised 
consistently with the constitution of the state as it then was. As 
under the constitution of 1848 the grant of power to the législature 
to vest the corporate authorities of "counties, townships, school dis- 
tricts, cities,. towns and villages," with authority to assess and collect 
taxes for corporate purposes — such taxes to be uniform in resjîect of 
persons and property within the jurisdiction of the body imposing 
the same^was an inhibition upon the législature granting power to 
assess and collect taxes to any other than the corporations or the 
municipalities or districts to be taxed, so the provision of the con- 
stitution of 1870 declaring that the législature could vest the cor- 
porate authorities of "cities, towns and villages" with power to make 
local improvements by spécial assessments or by spécial taxation 
of contiguous property or otherwise was an inhibition upon any lég- 
islation çonferring that power upon other municipal corporations or 
upon private corporations. We therefore hold that the act of 1871, 
under which the bonds in question were issued, was répugnant to 
the constitution of Illinois of 1870. Consequently the bonds were 
exficuted without légal authority, and no valid lien wâs created or 
exists, by virtue of that statute, upon any of the lands embraced with- 
in the territory described in the proceedings instifuted in the county 
court. 

But it is contended that, even if the act of 1871 be held to be un- 
constitutional, the plaintiffs a,re entitled to relief as against ail the 
défendants who hâve received a valuable considération through the 
statute procured by their own consent, or subsequently sanctioned 
by them, and by which they derived an interest. Some authorities 
are cited which apparently support this view. But, when caref ully 
examined, they do not, we think, apply to a case in which. the circum- 
stances are so peculiar as those disclosed by the présent record. Ail 
who had any connection with the passage of the act of 1871, or who 
desired its passage, acted, as we may assume, in good faith, and in 
the firm belief that its provisions were not inconsistent with the con- 
stitution of the State. It cannot be said that any one was guilty of 
fraud. No assurances of an affirmative character were given by the 
landowners to those who constructed the work, or to those who, like 
Palms, purchased the bonds after they were executed and delivered 
to the contractors. The landowners, the contractors, and the pur- 
chasers of bonds ail had equal opportunities of information, and one 
dass was no more to be charged with knowledge of the law than 



o'bEIEN V. WHEELOCK. 907 

another class. Tt ia a case of an honest mistake as to the compe- 
tency of the législature to do what it attempted to do, no one being 
misled by the assurances and représentations of others. The entire 
argument of learned counsel for the plaintifls on this part of the case 
leaves out of view, or assumes to be of no conséquence whatever, the 
fact, apparent on the face of the act of 1871, that what the landown- 
ers, proceeding under it, had in view, wasnot simply to hâve a levée 
constructed, but to hâve a suflacient levée, which could be repaired 
from time to time and permanently maintained under légal author- 
ity. In the very nature of things, it cannot be supposed that any 
landowner would hâve become connected with the scheme embodie^ 
in the act of 1871 unless the maintenance of the levée by compétent 
légal authority was assured. It is therefore unjust to the landown- 
ers to say nothing more than that they assented to the construction 
of the levée. If they are to be deemed to bave assented to anything, 
it must bé further said that they assented to a scheme under which 
a levée was to be constructed and maintained, under the authority 
of law, from time to time, and so as to accomplish the résulta con- 
templated by the législature. The System devised by the act of 1871 
is to be looked at in its entirety. We cannot put out of view a vital 
part of it. and hold the landowners who acted in good faith, and wh» 
gave no personal assurances or made any représentations, responsir 
ble for the résulta to others flowing from invalid législation and the^ 
partial exécution of the original plans. If it be said that the piain- 
tiffs' testator would never hâve purchased the bonds except in t&e 
belief that the act of 1871 was valid, with equal truth it may be said 
that the landowners never would hâve sought or desired such légis- 
lation except in the belief that the levée would be maintained by 
the same authority that constructed it. 

In our considération of this question we hâve assumed, in accord- 
unce with the allégation of the plaintiffs, that the défendants, or 
some of them, "procured" the passage of the act of 1871. But we 
are of opinion that it is not appropriate to say that the enactment 
was procured by any individual or individuals. It must be conclu- 
sively assumed that the législature, although hearing what individ- 
uals said on the subject, acted upon its own judgment as to what 
was proper to be done. It may be that under certain circumstances 
individuals may incur responsibility by reason of acts or représenta- 
tions on their part under an enactment adjudged to be invalid. But 
représentations made by them to the législature in référence to a 
proposed enactment, or any expression of their désire for the passage 
of such enactment, cannot be regarded as material in determining 
questions of responsibility or liability for acts done under or in exé- 
cution of législation supposed at the time to be valid, but subsequent- 
ly adjudged to be invalid. 

It is said that the défendants are in the actual enjoyment of the 
work done under the act of 1871, and therefore they are equitably 
bound to pay for it. In what sensé are they in the enjoyment of such 
work? There was évidence tending to show — indeed, we think the 
weight of the évidence was — that the levée built under the act of 
1871 was not adequately constructed. At any rate, it broke in 1876, 
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and left the lands intended to be beneâted in a condition almost as 
bad as when the act of 1871 was passed. Fences, improvements, and 
houses were washed away, entailing large losses upon landowners. 
That was the condition of the levée at the time, or shortly after, the 
state court, in Webster v. People, following IJpdike v. Wright, de- 
clared that act to be unconstitutional. Such repairs as could be niade 
with private means were made by the landowners, or under their 
direction. But the levée again broke in 1880, and a third time in 
1881. The amendment to the constitution having been adopted, and 
the act of 1879 passed, the Sny levée drainage district was organized, 
and that organization and private individuals together had expended 
prior to 1894, in repairing the levée and in rebuilding parts of it, 
nearly $500,000. The proof makes it quite clear that the levée work 
done under the act of 1871 would hâve been substantially without 
value for the protection of the landowners, but for what they did 
out of their own means after the break in 1876, and what was done 
under the new organization wbich came into existence under the 
constitutional amendment of 1878 and the act of 1879. It is true that 
what remained of the levée constructed under the act of 1871 is in 
the possession of the Sny Island levée drainage district They re- 
ceived possession in 1880 from the commissioners appointed under 
that act. But we perceive nothing in ail that was done to justify 
the contention that the landowners are to be deemed so far in the 
possession of the work done under the act of 1871 as to place their 
lands in lien in order to secure the payment of the bonds in suit. 
Their lands could not be specially assessed under the void act of 
1871, nor did the bondholders hâve the right, by reason of anything 
done or proceedings taken under that act, to charge such lands with 
liability for the amount of the bonds. Hère was a broken levée, 
and, after the décisions in Updike v. Wright and Webster v. People, 
an entire absence of valid législation under which the landowners 
could unitedly act for their protection. Nothing was left for them 
except to proceed under the act of 1879. Some of them did so, and 
caused the organization of a new body which could proceed legally 
for their protection. That body could not hâve removed the work 
done under the act of 1871, and the commissioners appointed under 
that act were without power or means to proceed. There was noth- 
ing to be done, except for the new body to put the old levée in safe 
condition. But that act of the new organization could not hâve the 
effect to subject the lands inside of the old levée to assessment or 
to a lien for the payment of the debt that was created by the old 
organization without authority of law. If the landowners get some 
beneflt from that part of the old levée which stood when the new 
body was organized, it was because it was there and could not be 
removed. As the spécial assessments under the act of 1871 were 
without authority of law, no équitable right could arise against the 
landowners and in favor of the bondholders to hâve the lands of such 
owners sold to pay the amount of the bonds. The money paid by the 
plaintiffs' testator for the bonds did not go into the hands of the 
individual landowners, nor were they applied in the direct improve- 
ment of the lands specially assessed. It went to the contractors, and, 
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while we may assume that it was used by the contractors in building 
tlie old levée, that fact cannot justify a decree ordering the lands 
so assessed under a void statute to be sold for the beneflt of bond- 
holders. The argument in support of such a decree overlooks the 
fact that, if the landowners are to be deemed to hâve procured or as- 
sented to the proceedings under the act of 1871, they did so upon 
the condition that a levée was to be built and maintained under the 
authority of that act. That condition failed, because, contrary to the 
expectation of ail interested in them, those proceedings were ad- 
judged to be without the sanction of law. 

A case quite in point is that of Litchfield v. Ballon, 114 U. S. 190, 
194, 5 Sup. et. 822. Ballou held bonds issued and sold to him by 
the city of Litchfield, 111. The money received from him for the bonds 
was used by the city to aid in the construction of a System of water- 
works ôf which it was the owner. In a suit between the city and 
another holder of bonds of the same issue, the bonds were held void 
because issued in violation of section 12, art. 9, of the state consti- 
tution. Ballou then sued in equity, alleging that although the bonds 
were void the city was liable for the money it received of him; and, 
as by the use of that money the waterworks were constructed, he 
prayed for a decree for the amount, and, if it was not paid within 
a reasonable time, that the waterworks of the city be sold to sat- 
isfy such decree. Among other allégations in the bill was one to 
the effect that he was misled into purchasing the bonds by the false 
statements of the oflficers, agents, and attorneys of the city that the 
bonds were valid. It appeared in proof that much the larger part 
of the money for which the bonds were sold was used to pay the con 
tractors who built the works. The suprême court held that the ac- 
tion could not be maintained ; saying, among other things : 

"But hère, also, the decree départs from what is now asserted to be the 
principle of the bill. Havlng decreed an indebtedness where none eau exist, 
and declared that complainant has a Uen on, not the ownership of, the water- 
works, it directs a sale of the waterworl^s for the payment of this debt and the 
satisfaction of this lien. If this be a mode of pursuing and reclaiming specWe 
property into which money has been transmuted, it is a new mode. If the 
theory of appellee's counsel be true, there is no lien on the property. There is 
no debt to be secured by a lien. That theory diseards the idea of a debt, and 
pursues the money into the property, and seelis the property, not as the prop- 
erty of the city to be sold to pay a debt, "but as the property of complainant, into 
which his money, not the city's, lias been invested, for the reason that there 
was no debt created by the transaction. The money received on the bonds 
having been expended, with other funds raised by taxation, in erecting the 
waterworlis of the city, to impose the amount thereof as a lien upon thèse 
public Works would be equally a violation of the constitutional prohibition, as 
to raise against the city an implied assumpsit for money had and received. 
The holders of the bonds and agents of the city are particeps criminis in the 
act of vlolating that prohibition, and equity will no more raise a resulting 
trust in favor of the bondholders than the law will raise an implied assumpsit 
against a pubUc policy so strongly declared." 

Another case that is instructive on the point under considération 
is ^tna Life Insurance Co. v. Town of Middleport, 124 U. S. 534, 
546-548, 8 Sup. Ot. 628. That was a suit in equity by an Insurance 
Company, as purchaser and holder of bonds payable to bearer, issued 
by a township in Illinois in conformity with a popular vote authoriz- 
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ing a tax lo aid jn the construction of a railroad. TJie bonds were 
held to be void, becàuse issued without authority of law, Tbe the- 
orj upon whîch the suit was brpught was that % the issTjing pr de- 
liyery of tiie bonds to the raiirpad company, and by their sale to the 
piaintiff, the latter was thereby subrogated to the rights of action 
which the railroad company would h^ive on the contract evidenced 
by the Yote of the town, and the acceptî^nce and ful^llnxent of the 
contract by the railroad company. TÔie suprême court held that 
there couid be no subrogation. That court said: 

"In the présent case there was no l?prrowing of money. There was nothing 
whIch pretended to take that forin. No money of the complainants ever went 
Into thé treiasury of the town of Mtddleport, That munlcipality never received 
any money In that transaction. Itdld not sell the bonds, elther to com- 
plainantor anybcdy else. It simply dellvered bonds, which It had no author- 
ity to issiie, to the railroad company, and that corporation accepted them in 
satisfaction of the donation by way of taxation which had' been voted in aid 
of the construction of its road. The whole transaction of the exécution and 
deliveryof thèse bonds was utterly void, because there was no authority in the 
town to borrow money or to exécute bonds for the paymenf pf the sum voted 
to the rajlroad company. They conferred no right upon anybody, and, of 
course, the transaction by which they were passed by that company to com- 
plainant could create no obligation, légal or implied, on the part of the town to 
pay that sum to any holder of thèse bonds. * * * One of the principles 
lying a.t the foundation of subrogation in equlty, in addition to the one already 
stated,— that the person seeliing this subrpgation must hâve pald the debt,— is 
that he mùst hâve done this undér some nécessity, to save himself from loss 
which rnight arise or acetue to him by the enforcement of the debt in the 
hands of îfihe. original creditor; that, being forced under such circumstancës to 
pay off the debt of a creditor who had some superior lien or right to his own, 
he couid for that reason he subrogated to such rights as the creditor whose 
debt he had ^ald had agalnst the original debtor. As we hâve already said, the 
piaintiff in' this case paid no debt. It boùght certain bonds cf the railroad 
company at such discount as was agreed upon between the parties, and tooli 
them for the money agreed . to be pald theref or, ♦ » » The f act that the 
bonds were void, whatever right It may hâve given agalnst the railroad com- 
pany, gavé it iio right to proceed upon another contract and another obligation 
of the town to the railroad company." 

We are of opinion that the piaintiff s are not entitled, upon prin- 
ciples of equity, to reach the lands of the indivîdual défendants in 
order to secure the payment of the bonds in question. The bonds 
were issued without authority of law, and there was nothing in the 
acts or condùct of the défendants that estops them from alleging 
the invalidity of the act of 1871, or which créâtes an equity in the 
bondholders to enforce or hâve the beneflt of any spécial assessments 
made under that act. The plaintifls can take nothing, as against 
the individual landowners, défendants in this cause, by reason of 
any order made in the suit instigated by Palms in the circuit court 
of the United States against the commissioners designated under 
the act of 1871; for the présent défendant landowners were not par- 
ties to that suit, and could not be çoncluded by any order made 
in it. It is évident from the orders entered in that case that Judge 
Drummond did not intend to pass upon the rights of the landowners, 
but was of opinion that if Palms had any ground of action against 
them, in respect of the laUds attempted to be specially assessed un- 
der the act of 1871, he must bring them before the court by supple- 
mehtal bill. Hë jvas given leave to file such a bill by an order en- 
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tered in 1879. But he died in 1886 without availing himself of the 
privilège so given, although a large amount of interest was unpaid, 
and although nearly 1100,000 of the bonds of the flrst issue had 
fallen due. The présent hill was not flled until 1889, — about nine 
years after it could hâve been filed. If the case depended alone upon 
the question of laclies, there would be strong ground for holding that 
the plaintiiïs and their testator so long delayed the institution of 
proceedings against the landowners that a court of equity ought to 
décline giving them any relief. The application of such a principle 
would be peculiarly appropriate, beeause it is provided by statute in 
Illinois that no exécution can issue upon a judgment after the ex- 
piration of seven years from the time it becomes a lien, except upon 
the revival of the same by scire facias, and that an action to recover 
real estate shall be barred by seven years' résidence thereon under a 
title of record, etc., by seven years' adverse possession under color 
of title and payment of taxes, or, as to unoccupied land, by seven 
years' payment of taxes under color of title. 2 Starr & G. Ann. St. 
(111.) p. 1386, c. 77, § 6; Id. pp. 15.38, 1539, 1547, c. 83, §§ 4, 6, 7. In 
this case most of the défendants made proof of adverse possession. 
Besides, as said in Johnston v. Mining Co., 148 U. S. 360, 370, 13 
Sup. et. 585, "the mère institution of a suit does not of itself relieve 
a person from the charge of lâches," and, "if he fail in the diligent 
prosecution of the action, the conséquences are the same as though 
no action had been begun." 

But without discussing the adjudged cases upon the subject of 
lâches, and passing many questions discussed by counsel, and which 
we deem it unnecessary to décide, we affirm the decree of the cir- 
cuit court upon thèse grounds: (1) The act of 1871 was répugnant 
to the constitution of Illinois of 1870; (2) the bonds issued under 
that act were void; (3) the lands intended to be beneflted and pro- 
tected by the levée constructed under the act of 1871 could not be 
specially assessed by any action taken in conformity with the pro- 
visions of that act; (4) nothing was done or said by the owners of the 
lands so intended to be beneflted and protected that estopped them 
to dispute the validity of the act of 1871, and of ail that was done 
under it, or that created any equity in favor of the holders of bonds 
to hâve said lands sold to pay any spécial assessment or the bonds 
issued to contractors. 

Decree aifirmed. 

Judge SHOWALTEE participated in the hearing, but not in the 
décision, of this case. 



CREDO MINING & SMELTING 00. v. HIGHLAND MIN. & MILL. CO. 

(CSrcuit Court, D. Washington, B. D. August 4, 1899.) 

1. Mining Claims— Sdppioienct of Description— Pbbmanbnt Monuments. 

Posts from flve to seven inches in diameter, firmly planted in the ground 
at the corners and ends of a mining claim, and standing not less than flve 
feet above ground, are "permanent monuments," within the meanlng of 
Rev. St. I 2324, requiring ail records of such elaims to contain such a de- 
scription of the claim by référence to some uatural object or permanent 
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monument as wlll identify the clalm, and a recorded notice, which, \n 
addition to a référence to such posts, also gives the gênerai direction and 
distance of the claim from a lake and a river, Is a sufflclent complianee with 
the statute. 

2 SamE— CONFLICTING LOCATIONS — EVIDENCE OP BoUNDAKIHS. 

Where there is a eonflict of évidence as to which one of two posts is 
the one set by the loeator of a mlning claim to mark one of the corners, 
one of which would exclude, and one include, the discovery on which the 
location was bâsed. and the work donc by the loeators, and the officiai 
survey for a patent was based on the latter on information glven by the 
loeator who set the posts, the testlmony in favor of that as the true corner 
which sustains the survey and the validlty of the location wlll be pref erred. 

This was a suit in aid of a contest of an application for a patent 
to a mining daim by the owners of a conflicting location. 

Henley, Kellam & Lindsley and J. R. McBride, for complainant. 
Scott & Kossiow and S. R. Stern, for défendant. 

HANFORD, District Judge. The complainant claims to be the 
owner and to be in possession of a quartz-mining claim, called the 
"Wee Fraction Lode and Mining Claim," situated in the Newport 
mining district, Stevens county, state of Washington, which mine 
was located on the 31st day of October, 1897. The notice of loca- 
tion of said mining claim, as recorded by the county auditor of Ste- 
vens county and the recorder of the Newport mining district, is as 

foUows: i i , , I I 

"Notice of Quartz Location. 

"We, the undersigned, having complied with the local and fédéral laws, hâve 
thls day located and do clalm fifteen (1,500) hundred linear feet of this lode or 
ledge of mineral-bearlng rock, with six (600) hundred feet In width. Oommen- 
cing at a post at the west center end marked 'West Center,' thence 300 ft. 
southerly to a post marked 'Southwest Corner,' thence 1,500 ft. easterly to a 
post marl^ed 'Southeast Corner,' thence 300 ft. northerly to a post marked 'East 
Center,' ihence 300 ft. northerly to a post marked 'Northeast Corner,' thence 
1,500 ft. Tvesterly to a post marked 'Northwest Corner,' thence 300 ft. south- 
erly to the place of beglnnlng. Intendlng to hold and work the same. This 
to be known as the Wee Fraction, situated in Newport mining district, Stevens 
Oo., State of Washington, and is bounded on the north by the Comstock and 
on the west by the Key miuing clalm. Located this, the 31st day of October, 
1897. 

"Loeators: Burt McClarty. 

"Geo. Martin. 

"James McDonald." 

Said claim overlaps the Comstock quartz-mining claim, which was 
discovered and located on the 2d day of May, 1896, and includes 
the development work and improvements thereon, the recorded no- 
tice of which claim is as follows: 

"Notice of Quartz Location, 
"Come Stock. Washington State, Chewelah Mining District. 

"Notice is hereby givén that the undersigned having complied with the re- 
quirements of chapter six of tltle thlrty-two of the Revlsed Statutes of the 
United States, and the laws of the above state, and the local customs and rég- 
ulations of said district, and do hereby locate flfteen hundred feet on the Come 
Sfock quartz lode, sltuate in Stevens county, in the above state and mining dis- 
trict, and furthér described as follows: Commencing at'a post marked 'South' 
at the easterly corner, from theticé three hundred feet in a northerly direction 
to the center end post marked 'Southeasterly,' thence three hundred feet In a 
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northerly direction to a corner post marked 'Northeasterly,' thence fifteen hun- 
dred feet in a northwesterly direction to a corner post marked 'Northwesterly,' 
thence tliree hundred feet in a soutlierly direction to a center end post marked 
'Norttiwesterly,' tlience ttiree liundred feet in a soutlierly direction to a corner 
post marked 'Southwesterly,' tlience fifteen hundred feet to place of beginning, 
intending to claim fifteen hundred feet in length and six hundred feet In width 
for the purpose of mining the same. Claiming the surface rights, privilèges, 
and minerais and other rights granted by existing laws and customs. This 
claim is further described as foUows: Abont one mile southwesterly from the 
Marshall Lake and two and one-half miles northerly from Pend d O'Rielle 
river. Posts are placed at the corner and both ends of center Unes. This 
notice is placed at discovery. Located this 2 day of May, A. D. 1890. 

"Witnesses: . 

"H. McCuUough, 1 

"Thomas W. Norton, j-Locators." 
"S. R. Savage, J 

The défendant claims to Tbe the owner of the Comstock mine, and, 
haTing made the necessary surveys, caused a notice to be puhlished 
of its appUeation for a patent, and thereupon the complainant flled 
its notice of contest, and commenced this suit for the purpose of 
having a judicial détermination of the rights of the parties with re- 
spect to the mining ground claimed by each. It is conceded that 
the Comstock was located and claimed long prior to the first steps 
taken towards initiating the rights claimed by the complainant, and 
the disputed questions in the case are whether there was an actual 
discovery of any vein, or Iode, or rock in place bearing any of the 
precious metals within the boundaries described in the location no- 
tice, and marked on the ground prior to the location of the Wee 
Fraction claim, and whether the notice of location of the Comstock, 
which is above set forth, fulflUs the requirements of the laws with 
respect to the description of the exact situation and boundaries of 
the claim. The complainant asserts that the Comstock location is 
Toid, and the ground was subject to relocation on the 31st day of 
October, 1897, for the reason that up to that time the défendant, or 
its predecessors in interest, had failed to make a record of the Com- 
stock location containing such a description of the claim by réf- 
érence to natural objects or permanent monuments as required by 
section 2324, Kev. St. U. S., which provides, among other things : 

"Ail records of mining claims hereafter made shall contain the name or 
names of the locators, the date of the location, and such a description of the 
claim or claims located by référence to some natural object or permanent mon- 
ument as will identify the claim." 

It is quite plain from the reading of the notice itself that the lo- 
cators of the Comstock claim Intended to meet fully every require- 
ment of the law. The notice which they caused to be recorded de- 
scribes the claim by référence to posts at each of the four corners, 
and at the centers of both end Unes, and, for the purpose of indi- 
cating the approximate situation of the claim, the notice also refers 
to a lake and a river, giving approximately the distances and direc- 
tions therefrom to the claim. There is testimony disputing the ac- 
curacy of the distances and directions mentioned, and I hâve no 
doubt that, if there were no other description of the claim in the 
recorded notice than the référence therein to the lake and river, 
95 F.— 58 
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it would be impossible to identify the claim by such a référence; 
but, on the other hand^ the évidence convinces me thât an intelli- 
gent person, having no other guide than the description of the claim 
contained in the recorded notice, would be aided by the référence 
to the lake and river in finding the vicinity of the claim, and when 
there would be able to readily flnd the claim and identify it by the 
posta referred to in the notice. By this test the recorded notice 
appears to me to be sufQcient. I flnd from the évidence that the 
posts by which the Unes of the claim were marked are from flve te 
seven inches in diameter, and were ail flrtaly plant ed in the grounc , 
and stood not less than flve feet above ground, and I hold that they 
are permanent monuments, within the définition of the phrase "per 
manent monuments" in this statute. There is no évidence teudinjt: 
to prove that the locators of the Wee Fraction claim, or the cou. 
plainant, were deceived or misled by any failure to describe th^ 
Oomstock claim in the recorded notice of the location thereof with 
suflQcient accuracy to identify the claim by référence to natural ob 
jects or permanent monuments. On the contrary, it must be .pre- 
sumed that at the time of locating the Wee Fraction claim the Oom- 
stock claim had become and was then a well-known natural object, 
with boundaries as deflned in thé location notice as recorded, because 
it does not appear that at that time the Oomstock claiin had an;/ 
other or différent boundaries, and it does appear that the locator* 
of thé Wee Fraction had knowledge of the existence of the Oomstock 
claim ând its boundary lines; for, in the location notice which thf.v 
caused to be recorded, the Oomstock claim is referred to as one «' 
the boûhdaries of the Wee Fraction claim. In the opinion of th«s 
suprême' court by Mr. Justice Fiéld, in the case of Hammer v. Miïl 
ing Oo,, 130 U. S. 299, 9 Sup. Ot. S48, it was held that another min- 
ing cla:im referred to in a location notice will be presumed to be a 
welï-kno^ri natural object or petmànent monument until the con- 
trary appèàrs. , • 

Fi-ôm the testimony it appears that ail of the location stakes of 
the Oomstock' claim were set by S. E. Savage, and there is no other 
witness to thè'fact of the setting* of the stakes, or the exact original 
situation of à-'aj of them, éxcept the stakes themselves as they were 
afterwards fonnd. It was several months after the location of the 
claim that Savage for the flrst time attempted to show the stakes 
to his associâtes. They then found the three stakes at the westerly 
end of the claim, and the northeastern corner stàke and the east- 
erly end cénter stake, and Mr. Savage pôinted towards the plabe 
where he claimed to hâve set the southeast corner; but none of 
the party at that time saw that corner stake, or made any attempt 
to flnd it, and there is no trustworthy évidence in the case that 
any stake marking the southeast coHner of the claim, or which might 
reasonablybe taken to be the southeast corner stake, was found or 
identifiée until avery short time prior to the location of the Wee 
Fraction clàiDj.: There is évidence tènding to prove that about that 
time the locators of the Wee Fraction found a small red flr-tree 
stump situated âbout 230 feet in a southerly direction from the east 
end center stake, which stump was blazed and marked appropriately 
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for the southeast corner of the Comstock claim, and tbere is évi- 
dence tending to prove tliat Savage told différent parties tliat said 
red fir stump was in fact the southeast corner stake of the Com- 
stock claim. About the same time the défendant employed a sur- 
vejor named ïïarrison to survey the southern boundary Une of the 
Comstock claim, and Mr. Savage was called upon to assist the sur- 
veyor by pointing ont to him the location stakes; but he was unable 
then, or pretended to be unable, to flnd any southeast corner stake, 
and the surveyor located the line by référence to the southwest cor- 
ner stake and a stake which he set to represent the southeast corner, 
by measuring the proper distance in a southerly direction from the 
location stake at the northeast corner and the easterly end center 
stake, and it was found that the line thus flxed as and for the 
southern boundary line was northward of the discovery and of ail 
the development work of the Comstock claim; and, if that line or 
any line to the northward thereof is in fact the true southern bound- 
ary, then the location of the Comstock claim is absolutely void for 
the reason that there was no minerai discovery within the lines of 
the claim as located. There is also uncontradicted testimony by 
Mr. Hamilton, whose déposition was taken in behalf of the com- 
plainant, to the effect that at the time of this survey Savage told 
Hamilton that the defendant's works were south of the southerly 
line of the Comstock claim, and therefore on vacant ground, and 
requested Hamilton to make a new location for the benefit of him- 
self and Savage, which Hamilton agreed to do, but was forestalled 
by the location of the Wee Fraction claim. Several months after- 
wards a hemlock stake corresponding in size and gênerai appearance 
to the other stakes which were set by Savage as the location stakes 
of the Comstock claim was found lying on the ground near a hole 
in which it is supposed to hâve been set at a distance of 589^^/ioo 
feet, and bearing south 28 deg. and 32 min. west from the easterly 
end center stake, and this was identified by Mr. Savage in the prés- 
ence of a number of witnesses as being the southeast corner stake 
of the Comstock claim, and the place where it was found as the 
place where the same was originally set by him in locating the Com- 
stock claim. Savage also pointed out this stake and the place where 
it was found to the United States deputy surveyor, who made the 
survey for patent of the Comstock claim, as being in fact the south- 
east corner of said claim as originally located by him. He also, in 
a letter to the président of the deÎEendant Company, represented 
that he had found the southeast corner stake, and, among the ex- 
hibits introduced as évidence in the case, are said letter and an 
affldavit made by Savage to the efifect that said hemlock stake is 
the true southeast corner. In his testimony as a witness for the 
complainant, Savage admits that he made the statements and repré- 
sentations with référence to said hemlock stake hère referred to, 
and States that at the time of making the same he fully believed 
that said herâlock stake was the southeast corner stake of the Com- 
stock claim, but nevertheless contradicts ail of said statements, and 
positively dénies that the hemlock stake is the stake which he set 
as and for the southeast corner. The only reason which he gives 
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for changing Ms opinion being a statement which he testifies was 
made to him by HarYey McOullough, one of the locators of the Com- 
stock claim and a stockbolder of tbe défendant company, to the effect 
that he (McOullough) had placed the hemlock stake at the place 
where it was found. It does not appear that McOullough could hâve 
had any reason or motive for making such a déclaration to Savage, 
and it is altogether improbable thg,t he did make it, and in his tes- 
timony he gives a direct and positive contradiction to the testimony 
of Savage on this point. I am therefore bound to flnd on the ques- 
tion as to whether McOullough did make the statement that there 
is a clear prépondérance of the évidence in favor of the défendant. 

The location stakes of the Comstock claim were not set by Savage 
with accuracy as to distances, so as to inclose no ijiore than the 
area permitted to be taken in a mining claim, and the deputy min- 
erai surveyor in making the ofiftcial survey for a patent had to draw 
in the lines so as to throw out the excess in the length of the claim 
and excess in width at the easterly end, which he did by cutting 
off the westerly end of the claim and a strip on the north side at 
the easterly end, and in establishing the corners he adopted the 
hemlock staJke as being the true southeast corner of the claim as 
originally located, and as surveyed for a patent, and a true line 
from that corner towards the southvrest corner stake as originally 
located measured approximately 1,500 feet to the corner which he 
established as and for the northwest corner of the claim fixes the 
Southern boundary so as to include within the Comstock claim the 
original minerai discovery and the development work and improve- 
ments made by the défendant company, which proceeding on the 
part of the surveyor is entirely proper if thé hemlock stake is in 
fact the true southeast corner of the claim as originally located by 
Savage. Therefore the important question in the case is whether 
the hemlock stake or the red flr stump, or either of them, has been 
proved to be the true southeast corner as originally located. The 
testimony bearing upon this question is contlicting and voluminous, 
and affords a good basis for presumptions in favor of both parties. 
I can place no reliance upon the testimony of witnesses who claim 
to hâve been for a considérable period of time in the habit of pass- 
ing daily or frequently near to, and in plain view of, the place where 
the hemlock post was found, and who deny that said post was either 
set in the ground or upon the ground, at said place, until about the 
time of the location of the Wee Fraction claim, for the reason that 
they are contradicted by at least an equal number of other wit- 
nesses who swear that they saw the post standing at said place 
in the summer of 1897. The opinions and théories of expert wit- 
nesses, based upon the appearanees and conditions of the différent 
posts and the writing thereon, as to the probabiUty of the hemlock 
post or the red flr stump being the true corner, are simply confus- 
ing, bécause they seem to make as much for one side as the other. 
AU the évidence of a positive character which identifies the red 
âr stump as the southeast corner of the Comstock claim is counter- 
balanced by the évidence of witnesses who testify that said stump 
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was eut and marked by them as location stake of the "Copper King," 
a mining claim situated adjoining the Comstock on the east. 

My décision in this case is in favor of the défendant, and the foi- 
lowing are the considérations which I regard as controlling, and 
which hâve led me to the conclusion upon which the décision rests : 
In the flrst place, there is the positive and uncontradicted testimony 
of Savage that he did set a location corner post at the southeast 
corner of the Comstock claim, and from the fact that he under- 
took to perform that service for the beneflt of himself and his asso- 
ciâtes a presumption fairly arises that he did do so, and that he 
set the corner in such a position as to form the boundaries of the 
claim so as to include therein the minerai discovery upon which the 
location was based. Second. When Savage pretended to be unable 
to flnd the southeast corner at the time of the survey made by Har- 
rison, he appears to hâve had a dishonest purpose to defeat the de- 
fendant's claim for the purpose of acquiring a larger interest in the 
property than he at that time owned. Third. The action of Sav- 
age in pointing out the hemlock post to the United States minerai 
surveyor, for the purpose of influencing him in making an officiai 
survey, and his représentations then made that said post was the 
true southeast corner of the claim as located by him, and his vol- 
untary afïidavit to the same effect, must be regarded as positive évi- 
dence, by the only witness to the fact, that said hemlock post is in 
fact the true southeast corner, and said évidence is of greater weight 
and value than the testimony given by Savage in this case, con- 
tradicting his previous représentations, for the reason that his rep- 
résentations, if accepted as the truth, support equity and justice, 
whereas the testimony of Savage, contradicting himself, if taken to 
be true, must defeat an ofQcial survey based upon data which he 
furnished, and deprive the défendant of its investments in the pur- 
chase and development of the mine; the loss being a conséquence 
of having trusted to his good faith in setting the posts. In one 
case the complainant must sufîer a loss, the risk of which it volun- 
tarily assumed. In the other case the détendant would be made 
the victim of a légal fraud. A decree will be entered declaring the 
défendant to bave the superior right to the ground within the bound- 
aries of the Comstock claim, as established by the officiai survey. 



BOWJIAN V. HAEEIS et al. 
(Circuit Court, "W. D. Arliausas, Ft. Smltli Division. August 4, 1899.) 

1. RkCBIVBRS — SOITS BY OR AOAINST — JuRISDICTION OP ArPOFKTIKG CotlRT. 

A court of equity, which bas undortalîen to admlnister the estate of 
an insolvent corporation, and has talien possession of ail its property 
through a receiver, may, in its discrétion, reserve to itself tlie détermina- 
tion of ail claims of or against the receiver, aud the jurisdiction of a fédéral 
court in such a case to entertaln a suit by its own receiver for the en- 
forcement of a claim is net dépendent on the citizenship of the parties, or 
the amount in controversy. 
8. Samb — Ancillart Recbivekship. 

A fédéral court appointed an ancillary receiver for the property and as- 
sets -within Its jurisdiction of an insolvent building and loan associa tioB 
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of another State, the funds derived théreffom being rémitted -to the home 
receiver for équitable distribution. The adjustment o£ equlties between 
the association aiid borrowing stocljliolders Involved questions on -which 
there was a conflîct of décision. Seld, that for the sàlie of uniformity, and 
that the same rule might be applled in ail cases, the cotirt would retaln ju- 
risdic'tlon of ail litigation for the adjustment of such rights. 

On Plea to Jurisdiction. 

S. W. Williams, for complainant. 
J. S. Basham, for défendants. 

KOGERS, District Judge. This bill is flled by the receiver to fore- 
close a mortgage executèd by the défendants, and covering certain 
lands situated in this division of this district. The défendants hâve 
flled a plea in abatement to the jurisdiction of the court, and assign 
two reasons why the court is without jurisdiction: First, because 
the sum in controversy is less than |2,000 ; second, because the com- 
plainant herèin résides in the state of Arkansas. The court is of 
opinion that the plea is bad. In Porter v. Sabin, 149 TJ. S. 479, 13 
Sup. et. 1010, the court, speaking through Mr. Justice Gray, lays 
down this gênerai rule: 

"When a court exercising jurisdiction in equity appoints a receiver of ail 
the property of a corporation, the court assumes the administration of the 
estate. The possession of the receiver is the possession of the court; and the 
court Itself holds and administers the estate, through the receiver as its offl- 
cer, for the behetit of those whom the couri shall ultimately adjudge to be 
entltled to It. Wiswall v. Sampson, 14 How. 52, 65; Peale v. Phipps, Id. 368, 
374; Booth v. Clark, 17 How. 322, 831; Union Bank v. Kansas Oity Bank, 136 
U. S. 223, 10 Sup. et. 1013; Thompson v. Insurance Co., 136 U. S. 287, 297, 
10 Sup. et. 1019. It is for that court, in Itg discrétion, to décide whether it will 
détermine for itself ail claims of or against the receiver, or will allow them to 
be lltigated elsewhere. It may direct elalms in favor of the corporation to be 
sued on by the receiver In other tribunals, or may leave him to adjust and set- 
tle them without suit, as, in its judgment, may be most beneflcial to thosè inter- 
ested in the estate. Any clalm against the receiver or the corporation the 
court may permit to be put in suit in another tribunal against the receiver, 
or may reserve to itself the détermination of; and no suit, unless expressly 
authorized by statuts, can be brought against the receiver without the per- 
mission of the court which appointed him. Barton v. Barbour, 104 U. S. 126; 
Kailroad Co. v. Cox, 145 U. S. 593, 601, 12 Sup. Ct. 905." 

This case is approved in the case of White v. Ewing, 159 U. S. 
38, 15 Sup. Ct. 1018. In this last case, as in the one at bar, a re- 
ceiver had been appointed, and ail the assets of the insolvent cor- 
poration had passed into the hands of the receiver. The receiver 
brought one bill in equity, under an order of the court, in the circuit 
court' of the United States lor the Easterh district of Tennessee, which 
court had appointed the receiver, against a large number of persons, 
to collect individual claims against them; the claims in the majority 
of cases being for less than the sum of f 2,000, the minimum of the 
jurisdiction of the court. In that case the court passed precisely 
upon both the questions at bar, and held that the court had jurisdic- 
tion to collect the claims which were less than |2,000, and also held 
that it had this right without référence to the diverse citizenship of 
the parties. This, of course, is binding upon this court. In the ex- 
tract above quoted froffl Porter t. Sabin, supra, it is said: 
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"It ta for that court [the court whlch appointed the reCélver], In Its discré- 
tion, to décide whether It will détermine for Itself ail clalnis of or against the 
recelver, or wlll allow tbem to be litigated elsewhere." 

In the case at bar the strongest reasons exist why the court, in ex- 
«rcising that discrétion, should retain the jurisdiction to litigate ail 
questions arising in the foreclosure of thèse mortgages. This court 
is collecting ail the assets belonging to the insolvent plaintiff cor- 
poration, and turning the same over to the domiciliary receiver at 
Knoxville, in the state of Tennessee, to be distributed among the 
creditors and stockholders as equity may require. 

In the collection of thèse claims, intricate and diiBcult questions 
hâve arisen as to the adjustment of the equities between the mort- 
gagors, who are borrowing stockholders, and the mortgagee and those 
stockholders who are not borrowers of the association. That ruie 
will be found laid down in the case of Bowman v. Hardware Oo., 94 
Fed. 598. It is important that the same rule should be applied in aH 
cases of borrowing stockholders where the mortgages are f oreclosed, 
and for this reason, if for no other, if the court bas jurisdiction, it 
ought to retain ail cases of this character. 

The plea to the jurisdiction is bad. It is overruled, and the défend- 
ants will be allowed until the next rule day to file answer. 



MILES ▼. NEW SOUTH BUILBING & LOAN ASS'ÎT. 

ARMSTRONG v. AMERICAN TRUST & BANKING 00. 

(Circuit Court, N. D. Georgia. August 1, 1899.) 

RBCErVBRS— SUMMAKT PEGOBEDING TO ObTAIN POSSESSION OP PrOPERTT— POW- 

KES OF Court. 

Where a court of equity has undertaken to àdminister the property and 
assets of an insolvent corporation, and has appointed a recelver therefor, 
It has power In siunmary proceedlngs, on a pétition of the receiver flled In 
the same case agâinst a second corporation havlng In its possession prop- 
erty of the défendant, to require such property tumed over to the re- 
celver, where the company against whlch the pétition is flled claims no 
Interest therein In Its own right, but holds It merely as trustée to secure 
certain créditera and the stockholders of the défendant, as such order 
affecta no rlghts in the property, and the Interests of the trustée as well as 
the beneflciaries of the trust can be fnlly protected by the court It Is only 
where a right to the property adverse to the défendant and Its creditors 
Is asserted by the party in possession that a separate suit in whicb such 
right can be adjudlcated is necessary. 

On pétition of the receiver against the American Trust & Banking 
Company for an order requiring it to surrender possession of certain 
•ecurities owned by défendant. 

J. P. Blair and W. A- Wimbish, for petitioner. 
E. T. Dorsey and Mr. Gray, opposed. 

BHELBY, Circuit Judge. The original bill in thîs cause was ûlei 
in the Eastem district of Louisiana to close the business of the New 
Bouth Building & Loan Association, an insolvent corporation, and to 
pay its debts, and distribute its asseta. The association having as- 
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sets in Georgia, Morida, and Alabama, ancillary MUs were flled in 
the United States courts in those states. The petitioner Johnston 
Armstrong was appointed receiver in the original and ancillary cases 
by decrees conferring the powers usually conferred on receivers to 
sue for and collect the assets of the association, etc. The Ainerican 
Trust & Banking Company (hereinafter called the "Company") has in 
its possession assets of the association amounting to about |447,40(i. 
Thèse assets are held in part to secure certain bonds amounting to 
about 1136,000, issued by the association, and in part to secure other 
creditors of the association. The Company, in a bill flled by it June 
10, 1899, but afterwards withdrawn, alleged: 

"That the character of securities în Its hands as trustée and depository 
* * * are first liens on property of numerous borrowers from said associa- 
tion, that said liens are scattered through a number of states, and tliat such 
debtors are in many jurisdictlons. Your orator is especially charged with tlie 
duty of protecting tlie interests of tlie bondliolders and of the stoclcholders and 
creditors of said association to the fullest extent possible through said securi- 
ties, and orator shows that it is impossible to satisfactorily collect in said se- 
curities and obligations, or to enforce collection of the same, exeept through the 
aid of a receiver; * » * that said assets will be largely wasted unless the 
same receive the Immédiate and vigorous attention of some person authorized 
by an order of * * * court to enforce collection of the same, and to deal 
with the affairs of said association In the manner to best subserve the interests 
of ail parties." 

This bill was duly verified by affidavit. After having been appoint- 
ed receiver, the petitioner Johnston Armstrong demanded of the 
Company the possession of thèse securities. The Company, under 
advice, declined to surrender possession of them to the receiver. The 
receiver therefore flled the pétition or motion now before the court, 
seeking an order to place him in possession of the securities. The 
pétition states the facts elaborately, and prays for an order directed 
to the Company requiring it to deliver the securities to the receiver. 

The défense is made that the court has no jurisdiction to proceed 
in this summary way, but that a formai suit should be brought to 
recover the assets, and that on the facts the Company is entitled to 
retain the possession of the assets. It is stated in Parker v. Brown- 
ing, 8 Paige, 388, that, "if the property is in the possession of a third 
person, who claims the right to retain it, the receiver must either pro- 
ceed by suit in the ordÀnary way to try his right to it, or the complain- 
ant shall make such third person a party to the suit, and apply to 
hâve the receivership extended to the property in his hands." This 
case is often quoted approvingly, but usually with an emphasis in the 
context on the limiting words that the third person, to make the 
formai suit necessary, shpuld be one who "claims the right to retain 
the, property." This claim of the right to retain it does not mean a 
bare refusai to surrender it. It means the assertion of some right 
or interest in the property; not a mère possession or a holding of the 
property for others who are parties to the suit, or whose rights are 
protected by the suit, The practice of requiring the surrender of 
property to the receiver by summary motion or pétition is well recog- 
nized where it is keld by the attorneys, agents, and employés of the 
défendant. Beach, Bec. 230. The same practice seems not im- 
proper where the property in question is held by a défendant in the 
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motion, not for himself, but as trustée, and so, in a sensé, as the 
agent, for those interested in the assets, including the défendant in 
the case. In modem litigation in equity a defendant's property may 
be in the possession of hundreds of agents and bailees, holding under 
varions agreements, and it is not reasonable that a receiver appointed 
of ail of the assets should be required to sue each bailee and agent 
separately. or that ail should be made parties to the main suit, should 
they merely refuse to surrender the assets. When a receiver is ap- 
pointed for a corporation doing business by agents in many states. 
to make the appointment serve its purpose the court should hâve 
jurisdiction to require a surrender of the property to the receiver. 
The order in such cases requiring the delivery of the property to the 
receiver does not affect the title to the iiroperty, nor even the right 
of possession. It only places the assets in the custody of the offlcer 
of the court, who holds them for those ultimately shown to be en- 
titled to them. Union Bank v. Kansas City Bank, 136 U. S. 223, 
10 Sup. et. 1013. The décision of the motion afifects no bénéficiai 
interest in the property. When the motion is disallowed, it is not 
a thing adjudged as to the ownership of the property against the 
receiver; nor is the granting of the motion conclusive against the 
défendant in the motion as to any title or interest in the property. 
In the former case the receiver could bring a formai suit, and in the 
latter the défendant in the action could sue the receiver, or intervene 
in the litigation. This summary proceeding is not opposed to the 
constitutional provision that no one shall be deprived of his property 
without due course of law, because the receiver does not become 
vested with any bénéficiai title to the property. Beach, Eec. 209, 
230; Brandt v. Allen (lowa) 40 N. W. 82. In litigations involving the 
receiverships and settlements of insolvent corporations it is désirable 
that the procédure be concentrated in one cause, so far as practicable. 
In White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, it was held, in a 
suit to distribute the assets of an insolvent corporation, that an 
ancillary suit or ancillary suits might be brought in the same case by 
the receiver against 130 persons who were indebted to the corpora- 
tion. There seems to be no good reason why persons in possession 
of the assets of the corporation cannot be brought before the court 
by summary pétition, and, if they admit the possession, and show no 
bénéficiai claim or title in themselves, be required to surrender such 
assets to the receiver. Tlie Company claims no ownership in the 
assets. Its claim is as trustée for others. The main suit is to settle 
an insolvent corporation, and the rights of ail of the beneflciaries in 
the trust represented by the Company can be fully protected by the 
court in the case in which the receiver was appointed. The assets 
consist of notes and mortgages, which must be speedily collected, or 
there will be much loss. The Company has stated, and it seems évi- 
dent, that the assets will be lost to a great extent unless a vigilant 
effort is made to collect them. The Company, in a sworn bill, has 
aflSrmed that a receiver is necessary to make thèse collections. The 
receiver in this case has authority to make the collection if he is 
placed in possession of the notes and mortgages. It is true that the 
assets in the possession of the Company are in part held to secure 
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bonds issiied by the défendant corporation, and that thèse securities 
cannot lawfully be diverted from that purpose. The securities must 
be held for the purposes for which they were deposited, and no order 
will be made to appropriate them to other purposes. The proceeds 
of the collection by the receiver of thèse claims will be held as a 
separate fund, subject to the same trusts that were impresséd on the 
•claims by the contracts under which they were held by the Company. 
The Company will not only be protected by the order of the court to 
surrender the assets, but willalso be protected by subséquent orders 
applying the funds arising from the claims in strict conformity to 
the trusts under which the claims hâve been held by the Company. 

Whether or not the Company is a necessary party défendant to the 
Mil is a question not necessary to be now decided. If it is, and is not 
made a party, it would be permitted to intervene in the cause by péti- 
tion, if it became necessary to do so to protect or assert any interest 
involved in the suit. 

An order may be entered in conformity to the views expressed in 
this opinion, granting the relief prayed for in the pétition. 



JOHNSON et al. v. SOUTHERN BUILDING & LOAN ASS'N. 

(Circuit Court, W. D. Aitansas, Ft. Smith Division. August 4, 1890.) 

Clbbks dp Peberal Courts — Fées— Commissions on Money Çoi-lboted bt 
Receiver. 

Rev. St. § 828, gives to the blerk of a fédéral court a right to a commis- 
sion of 1 per cent, only on money which passes through his hands, and he 
is not entitled to such commission or money coUected by an ancillary re- 
ceiver, and hy Order ol' the court pajd over to the home receiver in another 
jurisdiction, and which wàa never paid Into the registry of the court. 

On Motion by Clerk for Taxation of Costs. 

The Southern Building & Loan Association is a corporation organized under 
the laws of Tennessee. It became insolvent, and D. A. Carpenter was ap- 
pointed a receiver by the state court at KnoxviUe, Tenu. Subsequently an 
ancillary receiver was appointed in thé Eastern district of Arkansas, aud still 
later the saiiie receiver (Bowman) was appointed ancillary receiver in this 
court. He bas colleeted as such receiver a large sum of money (more tlian .'Ç20,- 
000), and this money, less the expenses of the receivcrship, was paid over, un-^ 
der the order oî this court, to D. A. Carpenter, receiver, at Knoxville, Tenu. 
The clerk of this court, Thomas Boles, now moves the court to tax as a part 
of the cost in this case 1 per centum upon the $20,000 heretof ore colleeted by 
Bowman, receiver, and by bim paid over to Carpenter, and that tbe said Bow- 
man be required to pay 1 per centum; to the clerk of this court as a part of 
his cost, and that in the future the said Bowman be required to pay into the 
registry of this court ail moneys which he may collect as such receiver, to be 
disposed of accordlng to law. No part of the môney colleeted by Bowman has 
ever passed through the hands of the clerk, or been paid into the registry of 
the court. 

Thomas Boles, pro se. 

S. W. Williams, for receiver. 

EOGrEES, District Judge (after stating the facts as above). The 
simple question is whether the clerk is entitled, under section 828 of 
the Eevised Statutes of the United States, to 1 per cent, upon the 
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moneys which came into the hands of the receiver, and which, under 
the order of tlie court, was by liim paid over to D. A. Carpenter, re- 
ceiver of the building and loan association at Knoxville, Tenn. The 
language of section 828 is, "For receiving, keeping and paying out 
money in pursuance of any statute or order of court one per centum 
of the amount so received, Icept and paid." ïhere are two lines of 
authority construing this statute. One line of authority maintains 
that money paid into the hands of a receiver or paid into the hands 
of a master in chancery is to ail intents and purposes paid into the 
registry of the court, and that the clerk should hâve liis commissions 
thereupon. See Thomas v. Railway Co., 37 Fed. 548 ; Ex parte Prescott, 
2 Gall. 145, Fed. Cas. l^o. 11,388; Fagan v. Cullen, 28 Fed. 843; U. S. 
V. Haas, 18 Myers, Fed. Dec. 281. The other line of décisions holds di- 
rectly to the contrary, viz. that the commission allowed to the clerk 
under section 828 of the Revised Statutes "for receiving, keeping, and 
paying out money in pursuance of any statute or ordeu of court" can- 
not be claimed unless the monev passes through his hands. Upton v. 
Triblecock, 4 Dill. 232, Fed. Cas. No. 5,541, note; In re Goodrich, 4 
Dill. 230, Fed. Cas. No. -5,541; I^ech v. Kay, 4 Fed. 72; Ex parte 
Plitt, 2 Wall. Jr. 453, Fed. Cas. No. 11,228; Easton v. Eailway Co., 
44 Fed. 718; Trust Co. v. Dart, 33 G. O. A. 572, 91 Fed. 451. It will 
be observed that cases reported in 4 Dill. (4 Dill. 332, Fed. Cas. No. 
5,541, note; 4 Dill. 230, Fed. Cas. No. 5,541) are decided, one by 
Dillon as circuit judge of this circuit, and the other by the late Mr. 
Justice Miller, circuit justice of this circuit. The case in 91 Fed. and 
33 G. G. A. is decided by the circuit court of appeals for the Fifth cir- 
cuit. I should feel inclined, where there is a conflict of authority, to 
follow any ruling made by the circuit judge of this circuit, in the 
absence of higher authority; and I deem it my duty to follow the 
décision of any fédéral circuit court of appeals in the absence of any 
expressed décision by the circuit court of appeals of the Eighth cir- 
cuit. Independent of thèse décisions, my own opinion is that thèse 
cases lay down the better rule. The motion is therefore overruled. 

NOTE. Since this nase was decided, my attention has been called to "CI. S. 
V, Kurtz, 164 U. S. 53, 17 Sup. Ct. 15, which seems to settle the question as it 
was heretofore decided. 



WHIGHTSEL v. FELTOX. 
(Circuit Court, S. D. Ohiô, E. D. July 31, 1899.) 

No. 88G. 

Railhoad Receivers— Powers — Adoption of Pkiob Costiîacts op Company. 
A receiver for a railroad may fullill contracts made by the company 
prior to his appointment, so far as they serve the purposes of his appoint- 
ment, which are to préserve the property and operate the road in the in- 
terests of the public, but no further; and he has no power, by the adop- 
tion of a contract by which the company agreed to retain in Its emi)loy 
one injured in its service, in settlement of a claim for damages for the 
injury, to bind himself or the property for the payment of damages for a 
hreach of tlie contract on the diseharge of the employé, the contract bcing 
merely an unsecured obligation of the company, which he has no authority 
to malîe a preferred claim. 
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This is a pétition against Samuel M. Felton, as receiver of the 
Oolumbus, Sandusky & Hocking Eailway Company. Heard on dé- 
marrer to the pétition. 

P. V. Owen, for plaintiff, 

Lawrence Maxwell, Jr., for défendant. 

THOMPSON, District Judge. This case is submitted to the court 
on demurrer to the pétition. The pétition shows that the plaintiff, 
while in the employ of the railroad company, was injured, and in 
considération of the injury, and the agreement of the plaintiff that 
he would bring no action against the railroad company for the injury, 
the company agreed to pay him |630, and employ him in its service 
as long as he should be able and compétent to flll the positions as- 
signed to him, and perform his duties properly, and conform to such 
rules and régulations as the company should from time to time adopt, 
and, in the event of his dismissal or discharge from the service, give 
him a written statement of the reasons and causes for such dismissal. 
The plaintiff agreed to accept the employment upon thèse conditions. 
The $630 was paid to him, and he was employed as a conductor, and 
cohtinued in the service of the railroad company as such until the 
appointment of the receiver. It is alleged in the pétition that : 

"The receiver adopted said contraiCt, and. continued plaintiff in said service as 
conductor, under said contract, until the 19th day of March, 1898, when said 
receiver discharged or dlsmissed him from his said service, velthout giving him 
a written statement of the reasons or causes for such disôharge, as provided 
in said contract, and in fact discharged him wlthout any cause whatever, under 
said contract or otherwise." 

The plaintiff, by reason of his discharge or dismissal, claims that 
he has been damaged in the sum of |25,000, for which he asks judg- 
ment against the receiver. 

In the argument the demurrer is put upon the ground that the con- 
tract set forth in the pétition is invalid, for lack of mutuality, in 
that it is not shown that the plaintiff agreed to serve the receiver; 
but, if the contract was one which the receiver was authorized to 
adopt, and which the court would enforce against him, I doubt wheth- 
er the claim of lack of mutuality would be tenable. In the contract 
between the plaintiff and the railroad company, the plaintiff prom- 
ised to serve the railroad company, and there was complète mutuality 
of obligation j and, "under the broad allégations of the pétition that the 
receiver adopted the contract, it co'uld hardly be said that there was 
a want of mutuality because of a failure to show a promise upon the 
part of the plaintiff to serve the receiver. 

The important question, however, is whether the contract is one 
which the receiver will be permitted to adopt, or which the court will 
enforce against him. "The receiver is not bound to respect or con- 
tinue a contract entered into before his appointment. To do so on 
any grounds other than necessity for the opération of the road would 
be to divert the earnings from the purposes for which the receivership 
was created. The receiver has the same discrétion in continuing 
such contracts as in incurring other expenditures and liabilities nec- 
essary for a successful management. Claims for loss incurred by 
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the refusai of the receiver to fulflU such contracta remain on the 
same status as other debts of the company incurred before the re- 
ceiver's appointment." 20 Am. & Eng. Enc. Law, 375. "The pay- 
ment of debts of the corporation, previously contracted, would be in- 
consistent, as well with the nature and purpose of the oifice of the 
receivers as with the tenus of their appointment. They hâve no 
right to appropriate the property and assets of the corporation for 
that purpose, nor the earnings of the road while operated by them." 
EUis T. Eailroad Co., 107 Mass. 17. 

The moneys which the company agreed to pay the plaintiff for his 
services as conductor were net to be paid in performance of a con- 
tractual obligation simply, but in discharge and in liquidation of 
his claim and right of action for the injury he received. Frazier v. 
Railway Co., 88 Tenn. 138, 12 S. W. 537. And while the moneys 
paid to him by the receiver during the time that he was contin- 
ued in the service of the receiver were a part of the operating 
expenses of the road, yet the payment of damages for the non- 
performance of the contract would be the discharge of the debt of 
the company, created before the appointment of the receiver, and 
would be the diversion of so much money from the lienholders, to 
whom it belongs. The receiver might employ plaintiff as a conductor 
in operating the road, or continue him in that employment a/ long 
as his services were needed and were valuable, and the compensation 
for his services would properly constitute a part of the operating 
expenses of the road. But an agreement on the part of the receiver, 
by the adoption of the contract set forth in the pétition or otherwise, 
to pay the plaintiff the damages he might sustain by reason of the 
nonperformance of the contract, would be jnconsistent with, and in 
frustration of, the purposes for which the receiver was appointed. A 
receiver is appointed for the préservation of the property placed in 
his hands, and the receiver of a railroad is appointed, not only for 
the préservation of the property in his hands, but to operate it for 
the beneflt of the public. The opération of the road is not only re- 
quired in the discharge of the duty owing to the public, but is ner- 
essary for the préservation of the property itself , and the receiver may 
fulfill the contracts of the corporation so far as they serve thèse 
purposes, but may not pay its debts or fulfill its contracts, which are 
burdensome, or tend to diminish the value of the property, unless 
such contracts are charged as incumbrances upon the property. 107 
Mass. 28. 

The claim of the plaintiff is not a lien or incumbrance upon the 
property in the hands of the receiver. It is an unsecured claim. 
Yet, if the income of the railroad company or the proceeds of the 
sale of its property could be diverted to the payment of damages for 
the nonperformance of the contract set forth in the pétition, it would 
resuit in giving the plaintiff's claim préférence over the mortgage 
and other lienholders. The alleged adoption of the contract by the 
receiver is inconsistent with, and not in furtherance of, the purposes 
for which he was appointed, and would defeat and frustrate thèse 
purposes to the extent of the plaintiff's claim. The plaintiiï has 
not been prejudiced by the action of the receiver. He was paid for 
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his services for nearly a yearafteEthe receler was appointe^) anf 
he may now sue the company, and amy judgoi'ent he may recover will 
hâve its place and rank with. the other ijnsecured claipis against the 
coaipany in'tjie distribution of the fund in the hands of tjie receiver. 
Upon the allégations of the pétition, it cannot be assumed that the 
receiver adopted . a contract utterly inconsistent with the purposes 
of his appointment, and no authority of the court is shown author- 
izing such adoption. It is true that it is alleged in the pétition that 
the receiver was appointed "with full power to complète and perform 
ail oiitâtanding contracts of said company," but this allégation must 
be construed to mean ail contracts consistent with the purposes of 
his appointment. I do not think, therefore, that the pétition states 
facts suiHcient to constitute a cause of action. The demurrer will, 
therefore, be sustained. 



WIDMEYBR V. FBLTON. 

(Circuit Court, S. D. Ohlo, W. D. July 11, 1899.) 

No. 5,195. 

1. Malicious Prosbcution— Probable Cacsb — Rbliance on Statkments oi' 
Qthers. 

A pérson, in instituting à eriminal prosecution, le justifled in acting on 
tlie assumption that others Vrbo hâve given him inljormation told the truth, 
unless there are facts or circum stances to put him on inquiry. 

3. Same-^Statemknts dp Accompmcb. 

To constitute probable cause which will justify the institution of a crim- 
inalprosecution, it is only necessary that there should be évidence which 
reasonably warrants a belief iil the gUilt of the accused,— it need not be 
sufflcient to insure a con,victi6n; and the fact that a prosecution is based 
on évidence or statements of an alleged Recompilée is not suffioient to es- 
tablish a want of probable cause. 

3. SÀMB— A.DVICB OF COUNSEL. ^ 

The receiver of a railroad cannot be held liable for malicious prosecu- 
tion because of a prosecution instituted by a détective employed by him on 
évidence and information which he had fairly submitted to the superin- 
tendent of the road and its gênerai counsel, and by direction of the latter 
to the county attorhey wlthin whose jurisdiction the alleged offense was 
committed, who deeméd it sufltlcient and drew the complaint. 

On Motion by Défendant for Direction of a Verdict. 
Sidhey G. Stricker and Francis J. Hanlon, for plaintiff. 
Harmon, Colston, Goldsmith & Hoadly, for défendant. 

THOMPSON,. District Judge (orally). In this case thé plaintiff 
daims that défendant put the law in motion against him on a 
eriminal charge, and afterwards followed up the prosecution of the 
charge until the plaintiff was acquitted on trial before a jury, and 
that the proceeding against him was malicious and without reason- 
able or probable cause. The évidence of the plaintiff bas been sub- 
mitted, and the défendant, demurring to it, asks that the jury be in- 
structed to return a verdict for hinï upon the ground that, assuming 
the évidence to be true, it fails to show a want of reasonable and 
probable cause for the prosecution, but, on the contrary, shows there 
was reasonable and probable cause therefor. 
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It is necessary to understand the relation to each other of the dif- 
férent persons connected with this transaction. The défendant is the 
receiver of a railroad companj-, and in this matter acted through 
agents and employés. Kates was in the employ of défendant as a spé- 
cial détective, lie was eniployed in view of the fact that for some 
time cars of the railroad company in the division next to Cincinnati, 
especially about Erlanger, a station in Kentucky, had been subject to 
déprédation. A great many déprédations had been committed by 
breaking into the cars and stealing therefrom, and in view of this 
fact, and for the purpose of protecting the company, Kates was em- 
ployed as a spécial détective to hunt up the perpetrators, and procure 
évidence against them which would warrant their prosecution and 
punishment; and, up to the time this prosecution was instituted, that 
was the only employment he had. The employment was gênerai, and 
not specially directed against the plaintiff, but against ail perpetra- 
tors of crime against the property of the railroad company. He was 
not the agent of the défendant, at any time, to détermine whether a 
prosecution should be instituted against the plaintiff or against any- 
body else. In his capacity as a détective he followed up the plaintiff 
and some of his associâtes, and obtained certain évidence, which he 
thought warranted a prosecution. He went to Murphy, the superin- 
tendent of this division of the road, and laid this évidence before him, 
and was directed to report to the gênerai counsel of the road, Mr. 
Colston, and lay the same évidence before him, and take his advice 
and instruction. Mr. Colston was thereby constituted the agent of 
the défendant for that purpose, and stood in the place of and repre- 
sented the défendant, just as ]\Iurphy, the superlntendent, did. The 
facts were laid before Mr. Colston, who believed they were suiïicient 
to make a case justifying the arrest and prosecution of plaintiff, but, 
out of abundance of caution, according to what seems to be the practice 
in such cases with properly managed railroads, he referred the matter 
to Simmons, the county attorney of Kenton county, Ky., for his ad- 
vice ; stating that if he (the county attorney) agreed with him, or be- 
lieved a prosecution could be sustained, then he (Kates) should proceed 
to take the necessary steps to cause the arrest of the plaintiff" and his 
prosecution upon the criminal charge of breaking into cars and steal- 
ing therefrom. The county attorney, after considération of the facts 
laid before him, and some particular inquiries, addressed to Kates, 
as tb what the witnesses would swear, gave the opinion that the case 
might be sustained, and prepared an affidavit for the arrest of the 
plaintiff. It was then, for the fli^t time, that Kates was constituted 
an agent authorized to cause the arrest and prosecution of the plain- 
tiff. I mean a ministerial agent to make the affidavit, procure the 
warrant, see that the arrest was made, and render such assistance to 
the officers of the law in carrying on the prosecution as is usually 
expectéd of a prosecuting witness in such cases. The détermination 
to prosecute — the décision that there was a case justifying prosecu- 
tion — was the act, not of Kates, but of the défendant, acting through 
a gênerai agent with full powers, to wit, the gênerai counsel of the 
road, Mr. Colston. Now, there is no dispute that certain facts were 
laid before Murphy, Colston, and Simmons, and there is no dispute as 
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to what those facts were, but it is claimed by the plaintiff (1) that 
thèse facts in themselves were insufflcient to show reasonable and 
probable cause for the prosecution, but showed want of it; (2) that 
material facts within the knowledge of Kates were omitted from the 
statement made to counsel; (3) that Kates did not believe the plain- 
tiff was guilty, but sought his prosecution and conviction for private 
gain, and not for the public good; (4) that the circumstances of the 
case are such as require the submission of the question to the jury. 

Assuming that Kates, as the agent of the défendant to hunt up 
the perpetrators of this crime and procure évidence to warrant their 
arrest and prosecution, was bound to make full disclosure of ail the 
facts, and that the défendant was responsible for his failure to dis- 
close any material fact, what were the facts which 4t is alleged 
were omitted, and were they material? I endeavored to take down 
the substance of thèse alleged facts from the statement of counsel 
who submitted an argument in opposition to this motion, and they 
are thèse: (1) That Kates and Tully were ont of work, and looking 
for jobs from the railroad company; (2) that Kates had correspondence 
with Superintendent Murphy two weeks before this arrest on the 
subject of the arrest and prosecution; (3) that he was shadowing and 
hunting the plaintiff down for a reward, and with a view to obtaining 
a job; (4) that there was an agreement between Kates and Tully to 
share and divide the reward, — to share with each other in any re- 
ward paid for the conviction of the perpetrators of this crime, — and 
an agreement, also, on the part of Kates, to get a job for Tully on the 
railroad; (5) that the railroad management was friendly to Kates, 
and that Kates held that out to Tully, to encourage him in the belief 
that he could get a job for him; (6) that everything that Tully did in 
the matter was by and at the suggestion and under the direction of 
Kates; (7) that Kates did not see Widmeyer at Erlanger, and did 
nothing towards arresting the men whom he did see there; (8) that 
Simmons advised him that corroboration Connecting the plaintiff with 
the crime was necessary, under the statutes of Kentucky; (9) that 
Kates did not go to Sinunons, as instructed by Mr. Colston, for more 
than a week after the interview with Mr. Colston, and after having 
first seen 'Squire Wheeler, and endeavored to procure an aflQdavit, 
without first going to Simmons; (10) that he (Kates) misrepresented 
the testimony of Baldwin, and falsely stated that he could produce an 
important witness, one Garrity; (11) that Kates called on the plain- 
tiff in jail, and offered to see that he got out of the trouble if hé would 
disclose what had become of some silverware; (12) Kates' conduct in 
procuring a confession from Kells; (13) that ail thèse things were 
reported to Mr. Murphy, and, if the knowledge of them was not im- 
putable to Murphy, he had direct knowledge through the report of 
the case; (14) that Kates was a man of bad character. 

The substance of ail this, as I understand counsel to claim, is that 
it amounted to a conspiracy between Kates and Tully, by which 'they 
would seem to be hunting down the perpetrators of this crime, and 
make an apparent case against sornebody^ who happened to be Wid- 
meypr, the plaintiff in this case, and, if possible, prosecute him to con- 
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viction, with a view of obtaining and sharing in the reward which was 
oflered, and of both getting employaient by the railroad company. 

The claim is made that Kates, when he laid the case before counsel, 
Mr. Colston, should hâve stated that he (Kates) was a man of bad 
réputation and doubtful veracity, or at least should hâve disclosed or 
put before Mr. Colston a history of his life, from which he might hâve 
inferred this, or that counsel should hâve investigated Kates' char- 
acter and réputation for truth and veracity before listening to, or 
giving any crédit to, his statements. I will not spend time on this. 
It seems to me it is enough to state it to show how unfounded it is, 
and I will not stop to refer to the case to which I am cited, in which 
the same point came up, surprising as it may seem, and was passed 
upon as being unnecessary. It would practically prevent ail effort 
to hunt down criminals, or to procure évidence a'gainst them, or the 
institution of prosecutions, unless the offender should happen to be 
caught in the very act in the présence of witnesses. As the judge in 
the case referred to said, when information is put before a person 
with a view to his acting upon it and instituting a criminal prosecu- 
tion, the person to whom it is thus presented has a riglit to assume 
that it is true, unless there be something in the circumstances or 
something brought to his attention to cause him to suspect the hon- 
esty and the truthfulness of the informant. The law présumes that 
men will speak the truth; that they will act honestly and will obey 
the law. Thèse are necessary presumptions. I do not think coun- 
sel was required to inquire into the character of Kates, unless there 
was something in the circumstances to put him on inquiry, nor do 
I think there was anything to put him on inquiry. If the failure of 
counsel to make inquiry was an omission, it was an immaterial one. 

Then as to the relations between Kates and Tully: As I recall 
the testimony, the relations between them were fuJly disclosed, ex- 
cept as to the fact that they were to share in the reward, and that 
Kates had promised to help Tully get a place on the road. There was 
a> gênerai reward offered. Tully came to Kates. Kates was look- 
ing up the perpetrators of this crime, and Tully was willing to assist, 
and was in a position, as he represented, to assist. Kates was will- 
ing to make use of him, a:nd the standing reward was known; anJ 
Kates said, "If there is a' conviction, I will divide that." As to his 
désire to obtain employment on the road, Kates said he would do 
what he could to help him. I hâve not a very clear or distinct recol- 
lection of the testimony on that point, but I do not understand that 
Kates promised to get him a place, or tried to get him a place, with 
a view to influence him in the work that he was doing in hunting up 
the perpetrators of this crime; but, as I heard the testimony, Tully 
said to him, in substance, "Can't you get me something to do on the 
road ?" and Kates said he did not know ; he would do what he could. 
That is the way it impressed my mind. Now, suppose it had been 
known to counsel that there was a standing reward of |25, I believe 
it was, to any one who would furnish évidence to convict the perpe- 
trators of thèse déprédations upon the cars of the company. and the 
further fact had been put before counsel that limâtes and Tully had 
95 F.-69 
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agrçed to sbarft it, and that Kates had.said, "I will assist you, if I 
can, in procùring emplojment on titiq road;" ought it to hâve made 
any différence ia,counsel'8 view of ,thç case? Why, the very object of 
offering the reward for the détection, flf the crime was to stimulate 
somebody to go to work and hunt do'ftfi^, the perpetrators and procure 
évidence ,against them. Unless theré was something else to indicate 
that thîs niaii ]svas wholly unreliablç, and was willing to commit a 
crime himself in order to share in the |25 reward, — unless there was 
something in additipi; to that, — ^the bare façt tl^at he was to hâve a 
share in the reward is not a material circumstanc;e which ought to 
hâve affected the judgment of the défendant or hi's agents in passing 
upon the question as to whether there was sufflcient cause for insti- 
tuting the prosecution. I.do not recàll now any; other facts which 
it is claimed were omitted. What issaid about bis failing to identify 
Widmeyer at Brlanger was before con^sel. Tj^at,>vas not an omit- 
ted fact. What is said about Baldwin ; and Oarrity cannot come 
under the , hqaid of omittçd facts. ■ It was bef ore ; cpunsel. The cor- 
respondance, with Mr. p^urphy was, oi.cpurse, within,his knowledge 
when the çasç.was laid béfore him, ; AU that is ^aid pf Tully as an 
accomplicé ?sva« , before , Mi;iï;phy,, Colston, and Sinjimofl.s. It cannot 
corne under, the, head of omitted facts, I do notrecall anything 
which couId,.cpme ,\inder the. head of:;omitted facts which was not 
fully disclo^d, except r what is said: ^l^out tlie character of Kates 
himself, aifdthe failure ta^how fully th§ relations between Kates and 
Tully. .^ow, if thosç bethe pnly oniitteid facts,, fop thç reasons which 
I haye endeayored to state 1 4p not thin^,they are patepial. I think 
they are immaterial. ,|,!j d}p,not,;thiii,k(,they wftuld-have affected, or 
ought to haviB affected, the ; décision b| counse^ uppn the case, which 
was presented. , , i i 

This bripgs me nowto the case itself as preçented to Mr. Murphy 
and to CoupsélColston, ancl afterwards to Çounty Attorney Sim- 
mpns. It is claimed on the; part ofi^pfendant that, the case so pre- 
sented furnished reasonabie and probajble cause for instituting and 
carrying on the prosecution, accompanied, as it was, by the advice of 
counsel, and supplemented and confilrmed by the i action of the plain- 
tifl in waiving an examination bef ore the(Committing magistrate, and 
by the action of the grand jury in flqdifl^ ,an indjetment. Now, what 
is this doctrine of reaspnable and probable caiise^ in the light of the 
authorities? This English work (Clerk & Lindséll) states it thus: 

"It is sufflcient if he ptoûeed on siich Inforïnation as a prudent and cautions 
man may reasonably accept in tlie ordinary affairs of life,: and it Is for the 
plaintifC to satisfy the jury that there was a want of proper care in testlng that 
information." 

And in Munns v. Dupont, 3 Wash. C. 0. 37, Fed. Cas. No. 9,926, 
afterwards quoted with approval in Ash v. Marlow, 20 Ohio, 129, it is 
said: 

"What, then, is the Inëaning of the terifl 'probable cause' ? We anfewer, a 
reasonabie ground of suspicion, supported bjr clrcmnstances sufflciently strong 
in themselves to warrant a cautions man in the belief that the person accused 
is guilty of the offense with which he is charged." 
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And the Ehode Island court (Goldstéih v. Foulkes, 36 Atl. 9) says: 

"In an action of malicious prosecutipn, probable cause does not dépend on 
the actual state of the case, in point of fact, but upon the honest and reason- 
able belief of the party prosecuting it. If the proseeutor has an honest, though 
mistaken, belief In the truth of the charge laid in a criminal complaint, it is 
évidence of probable cause." 

Beforé instituting a prosecution, a party is not bound to hâve évi- 
dence that will insure a conviction. He is not required to be abso- 
lutely convineed, but to hâve évidence sufQcient to justify an honest 
belief of the guilt of the accusèd. It is only necessary that there 
should be such circumstances as would justify and warrant a reason- 
able man, a cautions man, a prudent man, in believing that the ac- 
cusèd is guilty. It may turn out upon trial that he is not guilty, but 
if the accuser at the time of making the charge believes him guilty, 
with reasonable ground for believing it, then he is not liable in dam- 
ages for having instituted the prosecution. No one would dare to 
set the law in motion against a person suspected of crime, if it were 
the law that one who is disposed to complain, either in his own in- 
terest o>r in the interest of public justice is compelled, before acting, 
to exhaust ail the sources of knowledge and évidence which might 
afterwards be open to the offlcers of the law. If this were so, there 
would be no such thing as safety in attempting to take the initiative 
in instituting prosecutions for the punishment of crime. But the 
law requires nothing of the kind. It only requires that a man should 
act with reasonable prudence. Of course, the case must be such as 
to justify an honest belief that the crime has been committed, and 
that the parties siispected are guilty of it. 

Now as I recall it, — and I do not undertake to recall ail the circum- 
stances that hâve been detailed hère, — the case presented to counsel 
was this: Kates was in communication with Tully, who claimed to 
be on confldential terms with Widmeyer and his associâtes, and prés- 
ent at their conférences in which this crime was planned, and was 
advised by Tully thkt on a certain night, by a certain train, they 
would go to Erlanger for thé purpose of robbing the cars at that 
point, and that he (Kates) was there that night, and saw three men 
make their escape from the cars. Before that, I should say, he gave 
Tully a note addressed to the conductor of the train, asking the con- 
ductor to closely sCrutinize the men accompanying the bearer of the 
note, in order that he might be able afterwards to identify them, and 
that that note was delivered to the conductor of the train, Baldwin, 
and that Kates was there at the time when the men were seen es- 
caping from the car, although he was not able himself to identify 
them ; that he found the seals broken, and the car entered, and some- 
thing taken away, — I do not remember what, — and that Baldwin, 
the conductor, had recognized the plaintiff, Widmeyer, as one of the 
men who were escaping, and would be able to identify him; and that 
Widmeyer was the associate of "crooks." Hère was the fact that 
cars had been broken into and robbed ; hère was a man produced who 
could testify that he had been, accomplice as he was, in ail the confér- 
ences of the robbers, and assisted in planning the robbery, and who 
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took pfirt in it, and -who could te^tify that Widmeyer, the plaintiff, 
was aiso one of the parties who took part in the robbery; and hère 
■svas itliè Itestimony of the conductof, Baldwin, that he would be able 
to identify Widmeyer as one of the three parties who had broken into 
the cars and were seen escaping. Upon this statement of facts, af ter 
careful considération of counsel, a prosecution was advised, upon 
condition, however, that the county attorney of Kenton county, Ky., 
where thé prosecution must be instituted and carried on, should also 
be of the opinion that the prosecution could be sustained, and who, 
acting under the responsibility of his offlce, after what seems to hâve 
been a, careful investigation of the story, and after inquiry made of 
Kates as to certain évidence which would be necessary in order to 
comply with the Kentucky statute, drew the aflQdavit for the arrest of 
the plaintiff. There is no question but that thèse facts were laid 
before counsel, — before Murphy, the superintendent, Colston, the 
counsel, and Simmons, the county attorney. It seems to me that the 
défendant acted with caution and prudence, and that he was warrant- 
ed in accepting the advice of counsel, based upon such circumstances 
as thèse, and that the circumstances showed reasonable and probable 
cause, for tlie prosecution. It certainly cannot be said that they sihow 
a want of reasonable and probable cause; and the plaintiff in this 
case, in prder to recover, would be required, if the case were to go to 
the jury, to satisfy the jury by a prépondérance of the évidence that 
there was a want of reasonable and probable cause. The jury would 
be compelled, after considération of this testimony, to say that it 
showed a want of reasonable and probable cause to justify this prose- 
cution, before they would be warranted in returning a verdict in fa- 
vor of the plaintiff. 

I will not repeat what I hâve said about the immateriality of al- 
leged omitted material facts, or of the criticism of the évidence of ac- 
complices, further than to call attention to this work of Clerk & Lind- 
sell on Torts (pages 567, 568), where it is said: 

"A man is not bound, before instituting proceedings, to see that he has such 
évidence as will be legally sufflcient to secure a conviction. In Dawson v. Van- 
sandau, 11 Wkly. Rep. 516, the défendant had pref erred a charge of conspiracy 
against thè plaintiff on the évidence of an alleged accomplice, and it was held 
that he might well hâve reasonable and probable cause. An accomplice or 
tainted witness may give évidence sufficient to make out a prima faeie case and 
warrant the preferring of a criminal charge, though it might not be sufficient 
évidence upon which to convict. Neither is It necessary that the défendant 
should act only on légal évidence, and inqulre into everything at first hand. 
It is sufficient if he proceed on such information as a prudent and cautlous man 
may reasonably accept in the ordinary affairs of life, and it is for the plaintiff 
to satisfy the jury that there was want of proper care in testing that infor- 
mation." 

Assuming now that the défendant was not guilty of this crime, — 
that the jury in the Kentucky court properly acquitted him, — yet, 
in my judgment, the plaintiff has not shown any want of care or pru- 
dence on the part of the défendant in testing the information on 
which he acted in instituting this prosecution. If there was any- 
thing in dispute hère, — any question of fact in dispute,^ — ^that ought 
to be settled before attempting to apply the law, I would submit the 
(Question to the jury, and would not assume to détermine it myself. 
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There îs no question as to what case was presented, nor as to the 
circumstances under wMch it was presented, to counsel for the de- 
fendant, and it is simply a question of law, upon admitted and un- 
disputed facts, as to whether thèse facts are sufflcient to show that 
the défendant acted with reasonable and probable cause; and, being 
of the opinion that they are sufflcient and do so show, the motion of 
défendant will be sustained, and the jury will be instructed to return 
a verdict in favor of the défendant. 



LANGFORD v. UNITED STATES. 

(Circuit Court, D. Oregon. July 28, 1899.) 

Damages— Bebach op Contuaot. 

A eontract for building a lightliouse, by which the United States agrées 
to furnish the necessary meta! worlc, in the absence of any specified time 
binds it to supply such material within a reasonable time, and, if it fails 
to do so, by reason of which the contracter is eompelled to suspend work, 
and discharge hls men, he is entitled to recover as damages the increased 
cost of necessary labor by reason of a rise in wages, necessary expenses, 
and loss of materials resulting from stopping the work, and interest on the 
deferred payments under the eontract, but not, where he subsequently 
complètes the eontract, for the value of his time during the delay, and dur- 
Ing which time he performed no ser\'ices. 

This was an action against the United States to recover damages 
occasioned plaintif!:, as a contractor for the building of a lighthouse, 
by reason of delay in furnishing certain materials required by the 
eontract. 

O. F. Paxton, for plaintiff. 

John H. Hall, for the United States. 

BELLINGEK, District Judge. The plaintif! had a eontract with 
the United States for the construction of a lighthouse at the mouth 
of the Columbia river, the latter to supply the métal work used in the 
building. Plaintiff moved his plant to the site of the lighthouse, and 
began work under his eontract. There was delay on the part of the 
government in furnishing the métal work, and as a resuit the plain- 
tiff was eompelled to discharge his laborers, and wait several months 
before the métal work was supplied, so as to enable him to résume 
work. In the meantime there was an advance in the wages of labor- 
ers, and there was a further damage to the plaintiff caused by the 
loss of mortar mixed for use, and of lime, cément, and sand. For 
thèse losses the plaintiff claims damages, and he also claims damages 
on account of money necessarily spent in painting and protecting his 
plant during the delay, for traveling expenses for himself, and for 
interest on payments due under his eontract. There is a further 
claim for the time of plaintiff and for the use of his plant, amounting 
to |2,500. In the eontract no time was specified within which the 
métal work agreed to be furnished by the government was to be fur- 
nished. I am of the opinion, however, that it was its duty to furnish 
this métal work within a reasonable time, and that the government 
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isjcesjJOJî^ibîÇjtorthe plaintiff for ail, danjaijgegi resulting from the delay 
to lurnm thiSiflietal worl^ within such tin^çi. 

As to the quantum of damages, I am of the opinion that the plain- 
tiff is entitled torpcover on accoijnt of tte increased prip^ paid laTbor- 
ers, bricklayers^, and carpentei;s, and of the expansés of sucli laborers 
in trayel, tlie pum of |1,8^!Ô4; for cemçnj, n^prtar, lime, and sand lost 
by the delay, |374;: for extra traveling expenses of the plaintifE, |100 ; 
for money spent in painting and protectiijg plant from action of élé- 
ments during delay, $100; for interest on delayed payments, |383.50. 
The claim for |2,500 as the value of plaintiff's services and the value 
of the use of his plant during the delay is supported by the case of 
Kelly V. U. S., 31 Ct. CL 8131. ■ In this case it is held that where cou- 
tractors lost their own time in waiting for the défendant to procure 
and prépare a site for à building, contrary to the intent of the con- 
tract, they may reeover the reasonable value of their services. This 
caseîs upon the authority of U. S. v. Behan, 110 IL S: 338- 4 Sup. Ct. 
81.. V In tiiat case compensation is allowëd, not for lost time, but for 
services which were in f act performed. The défendant having volun- 
tarily and wrongfuUy put an end to the contract, it was held that the 
plaintifE might, at his élection, reeover for the loss of anticipated 
profits, or rescind the contract, and reçoVef for his outlay,; and f or the 
value of, services actually; performed. : The case of Kelly v. U. S. 
was one upon its facts much like the case on trial, where the United 
States had failed to procure and prépare a building site, whereby the 
contracter was delayed, with the resuit that he hadto purchase his 
material in the market at an enhanced market priée, ^nd where there 
wà's loss of his own time in waiting for tbe défendant tô jiroeure and 
prépare the site. The court held that the plaintiff was entitled to 
reeover, in addition to the other items of damages,;fOr the lOss of his 
own time and services. I am unable to agrée in this view of the law. 
There can be no recovery for time or for services except in cases 
where services a,re performed. In this case therewas testimony tend- 
ing to show that the value of the plainfi^îs services as a superintend- ; 
ent in the construction: of buildings, and in tlxe carryiiig on of other 
work was of the value of |20 per day,. but the testimony does not 
show; that this was the plaintiff's business. The plaintiff's business 
is that of a contracter, ^nd he testiâed that by the delay in question 
he was prevented from l^idding upon and obtaining, other contracts, 
whereby he ,might hâve made large profits. Now, it;is obvions that 
the loss of such profits ig too remote and uncertain to be made the 
basis for recovery. It cannot be known that the plaintiff would hâve 
seçured ipther contracts, nor that he would hâve made a profit on such 
contracta had he secured them. This daim is contingent, and highly 
spéculative, and is not susceptible of proof , It is a mère guess that 
the plaintiiï might hâve secured other contracts, and made a profit 
upon fhem, if he had not been subjected to the delay complained of. 
The rule is well ^ettled that where the contract is.rendered impossi- 
ble of performance by the other party, or there is such failure as war- 
rants the party çomplaining in rescinding the contract, he has his 
élection either tQ f ue for the profits which he might hâve made, or to 
reeover for the value of the servicesç.actually performed as upon a 
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quantum meruit, and for any expenditures made b^y him on the faith 
of the contract. The various items of damages which the plaintiff 
is entitled to recover aggregate the sum of 1 1,142.04, and for this 
amount he is entitled to judgment. 



BROWX V. UNITED STATES CASUALTY CO. 

(Circuit Court, N. D. California. August 7, 1899.) 

No. 12,029. 

Accident Insurance — Death from Accident — Limitation of Liabioti. 

In a policy of accident insurance providing for tlie payment of a weelily 
indemnity to the insured for loss of time resulting from bodily injuries 
snstained through external, violent, and accidentai means, a further provi- 
sion for the payment to a beneflciarj' named of a specifled sum "if death 
shall resuit from such injuries alone, and witliin ninety days of the event 
causing said injuries," is unambiguous, and the limitation is valid, and 
there can be no recoveiy thereunder where deatli resulted more than 90 
days after the injuries were reeeivéd, though before the expiration of the 
term of the policy. 

Tliis was an action on two accident insurance policies to recover 
for the death of the insured. 

Harold Wheeler, for plaintiff. 

J. W, Dorsey, K. M. :p. Soto, and Platt & Eajne, for défendant. 

MOEKOW, Circuit Judge. This is an action on two policies of 
insurance issued to Arthur Page Brown, of this state, insuring him 
against bodily injuries or death resulting from accidentai means. 
The plaintiff is the widow of the assured, and the beneficiary men- 
tioned in the policies.. The suit was brought in the superior court 
of the state of California in and for the city and county of San Fran- 
cisco, but upôn pétition of the défendant, alleging its citizenship of 
the state of Xew York, the cause was removed to this court. The 
material facts are not disputed by the parties interested, and are 
substantially the following: In May, 18!)5, Arthur Page Brown in- 
sured his life against accident with the défendant Company for the 
term of one year, receiving from it two so-called "accident policies'* 
in the sum of |5,000 each. Thèse policies were extended in the usual 
manner until July 30, 1896. They were identical in form and lan- 
guage, differing only in number and date, one being issued two days 
ïater than the other. Ail premiums which became due from the as- 
sured upoii the two policies were duly paid, and from the issuance of 
the policies up to the time of his death Mr. Brown had no other 
policies from, or insurance in, the défendant company. On October 
7, 1895, while the assured was driving a horse in a dogcart, near his 
home, the animal became unmanageable, ran away, and rushed into 
a deep ravine, drawing the cart with it. The assured was thrown 
into the ravine, a distance of some 15 feet, sustaining serious bodily 
injuries. As the resuit of this accident, the assured was immedi- 
ately and wholly disabled, and remained so continuously thereafter 
until his death, which occurred on January 21, 189G, and is admitted 
by the défendant to hâve resulted solely from the said injuries. 



936 95 FEDERAL REPORTER. 

Shortly after the death of the assured, the défendant company paid 
to Ms Personal représentatives the sum of $757.14, being a weekly 
indemnity of $50 per week under the two policies for 106 days, the 
time intervening between the accident to assured and hls death. 
This was in fulûllment of the defendant's obligations under clause 
'1 of the policy, which provides: 

"In the sum of 125.00 per week against loss of timc, not exceeding 52 con- 
sécutive weelîS, resulting from bodlly iiijuries effiected through means as afore- 
said, other than such as shall resuit in tlie loss of one or l)otli hands. feet or 
eyes, wlilcli sliall, independently of ail otlier causes, immediately, ■\ylioliy, and 
continuously disable liim from transacting- any and every lîiud of business per- 
taining to bis occupation above stated." 

The présent action is brought by the plaintifE to recover $10,000 
from the défendant as a death indemnity claimed by her as due under 
the policies, and interest thereon from the date of the death of the 
assured. The défendant admits that the assured died from the in- 
juries recéived in the accident referred to; that the accident did not 
come within any of the classes or risks excepted from the opération 
of the policies as set forth therein, and that ail notices and proofs 
were duly given and made to the défendant as required by the terms 
of the policies; but contends that under clause 6 of the policies it 
is not liable for payment of the death indemnity in the présent case, 
as the death of the assured occurred more than 90 days subséquent to 
the accident which caused it, to wit, 106 days. Clause 6 reads as fol- 
lows: 

"Or If death shall resuit from such Injuries alone, and within niuety days 
of the event causing said injuries, the company will pay $5,000 to Lucy P. 
Brown (his wife), if surv'iving, or, in the event of her prior death, to the légal 
représentatives of the Insured." 

It is plain that the only question of law at issue is whether or not 
the défendant is liable, under its policy, in case death resulting from 
accident occurs later than 90 days from the date of the accident. It 
is a well-settled nile that contracts of Insurance, like other contracts, 
are to be construed according to the sensé and meaning of the terms 
which the parties hâve used; and, if they are clear and unambiguous, 
their terms are to be taken in their plain, ordinary, and popular sensé. 
Impérial Fire Ins. Co. v. Coos Go., 151 U. S. 452, 463, 14 Sup. Ct. 379; 
St. John V. Insurance Ce, 13 N. Y. 31. Considering the policy in 
cohtroversy in the light of this rulè, the question arises, does the 
policy state the meaning of the parties in clear and unambiguous 
terms? It says: 

"In considération of the premium paid, and of the warranties and agreements 
contained in his application for Insurance, whieli is made a part of this con- 
'tract, does hereby insure, subject to ail conditions indorsed hereon, Arthur Page 
Brown, of Burlingame, Cal., * • * against bodily injuries sustained 
througïi exterpal, violent, and accidentai means, as foUows: * * * Or if 
death shall resuit from such injuries alone, and witliin ninety days of the event 
causing said injuries, the company will pay $5,000 to Lucy P. Brown (his 
Wife)." 

Can words more apt, terse, or expressive be found to state the pur- 
pose of the policy? Where the terms of a cpntract are so clear, 
attempts to elucidate their meaning are vain. A policy of insurance 
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is a Toluntary contract, and the insurers hâve tlie right to impose 
conditions therein. If the assured objects to any condition, he is 
under no obligations to malve tlie contract; but, if he voluntarilj 
enters into it, be will be bound thereby. Cray t. Insurance Co., 1 
Blatchf. 280, Fed. Cas. No. 3,375. Tliere is no évidence in tlie case 
at bar that any objection was made by the assured to any of the con- 
ditions of the policy, or that any waiver of any of its terms was made 
by the company. The assured linew the character and extent of the 
obligations of the companv when he accepted the policy. As was 
said in Allen v. Insurance^Co., 123 N. Y. 6, 13, 25 N. E. 310: 

"Parties may insert any provisions they choose in contracts, provided they 
violate none of the rules of law; and they should ail be given their approprlate 
and intended effect. The warranty inserted hère was that the policy should 
be vold if the assured should thereafter obtain other Insurance on the property 
in excess of a certain stated sum. The assent of the plaintiff to this provi- 
sion is conclusively presumed from liis acceptance of the policy. In this re- 
spect he voluntariîy fettered himself and submitted to the défendant' s condi- 
tional acceptance of the risks proposed,"— citing Chase v. Insurance Co., 20 N. 
y. 52; Jennings v. Insurance Co., 2 Denio, 75; Pindar v. Insurance Co., 47 
X. Y. 114; Kohrbaeh v. Insurance Co., 02 N. Y. 47. 

The clause limiting liabilities of Insurance companies to indemnity 
when death occurs from accidentai means within 90 days from date 
of accident appears to be incorporated in the standard policies of ac- 
cident and casualty Insurance companies, but there are few cases 
upon record showing any contest of this provision. It is to be pre- 
sumed that insurance companies, in formulating policies, adopt the 
terms best suited to the purposes of ail parties; that in flxing the 
premium charge it is necessary to limit the liability to a stated 
period; that from expérience and the statistics on the subject 90 
days has been decided to be a fair length of time for the final resuit 
of an accident; and, this being so, its incorporation into the contract 
serves to protect the interests of both insurer and insured. Such a 
limitation is hot in violation of law, and, though a just law may work 
injury in individual cases, it must be regarded in the same manner 
as the fundamental principles of government, seeking the greatest 
good to the greatest number. 

In New York and Massachusetts the particular provision in con- 
troversy hère was decided to be valid. Palmer v. Association (Sup.) 
6 N. Y. Supp. 870, was an action to recover a death loss upon a cer- 
tificate of membership in a mutual beneflt association especially in- 
suring against injuries or death by accidentai means. One of the 
provisions of the certiiicate was that death must happen within 90 
days after the accident, or the insurance would not be collectible. 
The death of the assured was caused wholly by injuries accidentally 
received, but did not occur within the 90 days prescribed. It was 
urged by the beneflciary that the 90-day provision was in conflict 
with the provisions of the constitution of the association upon the 
subject, and was, therefore, not binding. The court held that the 
plaintifE could not accept one part of the contract and reject another, 
and that the question for the plaintifE was not, what was the power 
of the défendant, but what was the contract in fact. In the case 
of Perry v. Investment Co., 99 Mass. 162, a policy of insurance for the 
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periçid qf ,12 months from noonof fhe day of its date to noon of the 
day of its expiration was made^galnst loss of life of the assured in a 
sum payable to hig widow on proof tinat the assured at any time after 
the date of the poliey, and before its expiration, shonld i^ustain per- 
sonal injury caused by any accident, and that such injuries shouhl 
occasion death within 90 days from the happening thereof . By an 
accident which happened at 9 o'clpck in the forenoon the assured 
sustained personal injuries which occasioned his death about the 
same hour on the ninety-flrst day thereafter, excluding the day of 
date of the accident from the computation, the whole period being 
included within the 12 months. It was held that by no method of 
computation of time could thé deàth be regarded as occurring within 
90 days from the happening of the accident, and therefore plaintîff 
could hot recover; also, that the clause limiting the liability of the 
insurers to the occurrence of death from the injuries within 90 days 
from the happening of the accident was not inconsistent with the 
provision by which the insurance was expressed to be "for the period 
of 12 months" ; nor could it be construed to refer only to such injuries 
as should occasion death within 90 days after the 12 months. 
Article 1176 of the Gode, Jîapoleon provides that : 

"When an obligation lias ;been! reontracted on condition that an event shall 
happen within a limited time, tjie condition is considered as brolien when the 
time has expired without the eyent having taken place." 

There is nothing in the principles of the common law,; or in the 
poliey of the statute lawijof:this cbUntry, ca;lling for the application of 
a différent raie for the interprétation of.such a cotitract when its 
terms are reasonable,; clear, and unambiguous. Toullier, in comment- 
ing upon this article of the Code Napoléon, says : > 

"If floiibtis may arise as to the manner iri which ^à condition : should be ac- 
complished, (ihere can be none, as to the lime at which :it onght to be so when 
it Is fixed by; the contract. 'rws dpes not.rçqwire thfit, the intention of the 
parties shoijld be ascertained; the law of tl^e èbntract'miiè't g'ovèhi. ■ llie Code 
bas not leift tô judges thè pbWer to évade Its effeèt by intert)rétatîong wliieh' 
might becoùie arbitrary. Thé delfty is fatal, and that getteral disposition Is 
applicable: t» ;àll kinds of conditions, protestatlve, casual, ormiised.^' : Yeatman 
V. Broadwell, 1 La. Ann. 424. ^ 

Itfôlio*#s that the plaintiff cannot recover upon : the contract in 
suitj and à jtidgment' must bè entéred in f avor of tJie défendant; 
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■ (Circuit. Court; I).' 'WaShingtoii; E.' H! Aùgiiei '7, 1899.) = ' ' 
WsoNOï'ui. Death— Natu»^. lôï" Statdtojit Actioiî— Coktràct with Decbasmd 

FOft LlMITAttÔN OF L'iAiSitlTT. 

The statutés of Washington and Idaho, which in that respect are slmilar, 
and provide! that, when thiB) death of a person is caused by the wrongful 
act or negjligence pf aaother, his beirg,, or pprsonal représentatives may 
maiiitain an action for damages agalnst |he person çausing the death, cre- 
àté a new cause of actioti,' In fàvor of the'bèneâclary named, to recover 
Compensation for their &wii loss, indep&ndeut of any rlghtof action which 
the deceased.may bave had to recovei; for the injury had he survlved; , 
and hençe a contract between a i:allroad conipany and a passenger by 
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■whlch the latter, in considération of free transpottation, agreed that the 
Gompany sliould not bé liable for any personal in jury recelved by him, 
whetlier from négligence or otherwise, constitutes no défense to an action 
by tlie widQvv and child of suoli passenger, under tlie statute of eitlier state, 
to recover damages for his deatli, alleged to hâve been caused by tlie com- 
pariy's négligence. 

This is an action to recover damages for wrongful death. Heard 
on demurrer to answer. 

Voorhees & yoorhees, for plaintifEs. 
Stephens & Bunn, for défendant. 

HANFOED, District Judge. This is an action by the widow and 
son of Jay H. Adams, deceased, to recover damages for the injury 
which they hâve suffered by his death. Mr. Adams fell or was' 
throven from the platform between cars of a train on which he was 
traveling as a passenger from Hope, in the state of Idaho, to Spolcane, 
sustaining injuries causing his death; and the complaint charges 
that the mishap was due to négligence on the part of the défendant in 
thé improper construction of the cars, and carelessness in operating 
the train. The défendant bas filed an answer setting forth seyeral 
grounds of défense, in wbicli it pleads, as its third affirmative défense, 
"that the said Jay H. Adams paid défendant nothing for bis trans- 
portation, but was being carried upon a free pass, and that said Jay 
II. Adams, as a condition of such free carriage, had contracted with 
said défendant that said défendant should not be liable for any in- 
jury to the person of said Jay H. Adams, or for any loss or damage 
to his property, under any circumstances, whether of négligence of 
defendant's agents or otherwise" ; and the case has been argued and 
submitted upon a demurrer to said défense. 

The attorneys for the défendant, in their argument upon tbe de- 
murrer, make the foUowing points: 

"In the interprétation of a contract limiting liability of carrier, as to its 
validity and effiect the lex loci contractiis must control. * * * This rule 
certainly imist prcvail in a case where plaintifC dépends entirely for a recovery 
solely upon tha law of tlie state w'here such contract was niade.. The contract 
limiting the liability of the défendant railway company in this case was made, 
entered into, and delivered within the state of AVashington,— the state where 
this suit was brought; and the law of the state of Washington is that, where 
the passenger is a strictly gratuitous one, recovery cannot be liad. See Muldoon 
V., Eailway Co., 7 Wash. 528-532, 35 Pac. 422; Id. (Second appeal) 10 Wasb. 
311-313, 38 Pac. 995." 

Their effort appears to be to treat tbe case as if it were an action 
to recover damages for breach of the contract by which the company 
undertook to carry Mr. Adams as a passenger on its train. But 
the plaintiffs do not base their demand upon any contract. On tbe 
contrary, they complain of a wrong resulting in an injury to tbem, 
by deprivation of the support, protection, society, and comfort of 
their busband and father. Their case rests upon the same légal 
grounds aS it would if Mr. Adams, witbout being a passenger on 
the defendant's train, and without holding any contract relation 
whatever with the défendant, had been killed by the wrongful act of 
the défendant. This being so, the question as to the validity of the 
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con tract unâer which the defendajjt claims exemption from liability 
is not material. If full effect l?e giveu to the exemption clause, it 
would only constitute a bar to the recovery of damages by Mr. Adams 
himself; or by his représentatives for the beneflt of his estate; but 
Mr. Adams is not a party to thié action, and the plaintiffs are not 
demanding the enforcement of any right of his, or any right which 
ever was subject to his control, «or which could be extinguished or 
barred by any contract which he could make without being specially 
authorized as their agent. Therefore the décision of the suprême 
court of the state of Washington ici the case of Muldoon v. Eailway 
Co. does not bind, or restrict the independence of, this court in the 
détermination of the rights of the parties in tliis case. 

The statutes of Idaho are similar to the statutes of this state, in 
providing that, when the death of a person is caused by the wrongful 
act or négligence of another, his heirs or personal représentatives may 
maintain an action for damages against the person causing the death ; 
and in every such action the jury may give such damages, pecuniary 
or exemplàry, as, under ail circumstances of the case, may to them 
seem just. Under this law the plaintiffs hâve a right of action to 
recover compensation for their own loss, and they are not suing to en- 
force a right of thé deceased to recover damages for the injury which 
he suffered. Therefore the contract by which the deceased agreed 
to exempt thé défendant from liability has no effect whatever upon 
their right of action. Not being parties to the contract, they are 
not bound by it. In their brief, counsel for the défendant deny that 
there are any authorities supporting the proposition that the right 
of action is an independent right (that is to say, not dépendent upon 
the question whether or not the deceased, if he had survived the in- 
jtiry, could hâve sustained an action therefor), but I find no lack of 
authorities afflrming that: 

"Lord Oampbell's act and the statutes of most of the states create, in f avor 
of certain benefleiaries surviving the deceased, an entirely new cause of action, 
distinct from and indépendant of any right of action the deceased may hâve 
had during his lifetime, or could hâve had if he had survived the injury." 8 
Am. & Eng. Enc. Law, 869; Martin's Adm'r v. Kailroad Co., 151 V. S. 673, 
14 Sup. et. 533; The Oregon, 73 Fed. 850. 

Some of the authorities cited give as a rule that : 

"If the deceased In his lifetime did anything that would operate as a bar to 
the recovery by him of damages for persopal injury, this will operate equally 
as a bar in an action by his personal représentatives for his death." 

I hâve no difflculty whatever in giving full assent to this rule, as 
stated; for I understand that the phrase "personal représentative" 
of a deceased person means his executor or administrator, who, when 
suing in his représentative capacity, stands in the place of the décè- 
dent, claiming such rights only as the law permits him to claim for 
thé beneflt of the decedent's estate. But it would be a perversion 
of the rule to apply it in a case like the one under considération, in 
disregard of the elementary principles of the law of contracts. Such, 
I consider, would be the effect of permitting an agreement, to which 
the plaintiffs hâve not assented, to stand as a bar to a remedy for the 
ihjury which they allège. Démarrer sustained. 
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SCHECK V. KELLY. 

(Circuit Court, W. D. Arliansas. August 2, 1899.) 

No. 164. 

Injunction— Damaoes for Wkongfcl Isscance— Right op Action. 

Where an injunction has t»eeii granted without bond, and subsequently 
thé injunction is dissolved, and the bill dismlssed, no action will lie at the 
instance of tlie défendant agalnst the plaintifif in the Injunction suit for 
damages sustained by reason of the issuance of said injunction. 

On Demurrer to Complaint. 

Ira D. Oglesby, for plaintiff. 
H. 0. Meclieni, for défendant. 

EOftERS, District Judge. The défendant, Harry E. Kelly, sued 
the plaintiff, A. Scheck, in the chancery court of Phillips county, 
Ark., and procured an injunction against him restraining him from 
entering upon, cutting down, or removing timber already eut upon 
certain lands in that county. Subsequently the injunction was dis- 
solved, and the bill was dismissed. Scheck, who is a citizen of 
Germany, residing in the state of Tennessee, now sues Kelly, who 
is a résident of the Ft. Smith division of the Western district of 
Arkansas, in this court for damages sustained by reason of said 
injunction. The suit is not based upon any injunction bond, nor 
does it appear that any was given, but is a simple suit at law for 
damages, alleging that he sustained damages in the sum of |3,537.60. 
Kelly demurs to the complaint generally for ingufflciency, and, sec- 
ondly, that plaintiff's complaint is not based upon any bond given 
to obtain said injunction, and that aside from and without such a 
bond there is no liability for any damages because of the issuance 
of said injunction. The court is of opinion that this demurrer should 
be sustained. In the case of City of St. Louis v. St. Louis Gaslight 
Co., 82 Mo. 354, it is said: 

"It seems that, without some security given before the granting of an in- 
junction order, or without some order of the court or a judge requiring some 
act on the part of the plaintiff which is équivalent to the giving of security, 
such as a deposit of money in court, the défendant has no remedy for damages 
which he may sustain from the issuing of the injunction, unless the eouduct 
of the plaintiff has been such as to give ground for an action for malicious 
prosecution." 

There is nothing in the complaint upon which to base a suit for 
malicious prosecution. See, also, Kussell v. Farlev, 10.5 U. S. 433; 
Lawton v. Green, 64 N. Y. 326; Hayden v. Keith'(Minn.) 20 N. W. 
195. The demurrer is sustained. 



In re WALTHBR. 
(District Court, S. D. New Yorli. August 5, 1899.) 

BAlfKKUPTCY— OpPOSITIOTÎ TO DiSCHARGE— InSUFFICIENT ScHEDULES. 

Where the banlirupt, previous to the adjudication, had acted as admin- 
istratrix ol her husband's estate, and had mingled property of her own 
wlth the property of such estate, it is her duty, in the banliruptcy pro- 
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eeedlngs, to présent a correct and intelligible statement ot her affairs, 
Bhowlng elearly what property jlier husbandle^ft, what she added thereto, 
and the disposition made of eàcti Class of property, and thereupon to ac- 
count for the property that should Inure to, the beneflt of her creditors. 
TJntil she does this, her diseharge "will be withheld. 

In Bankruptcy. On application of the bankrupt for discharge. 

Hoffman & Hoffman, for banl^rupt. i ■ 

Mr. Gohn and Friend, House & Grossman, for creditors. 

THOMAS, District Judge. After her husband's death, the bank- 
rupt, as administratrix, took possession of her husband's stoclç of 
goods, and thereafter purchased other goods. In her schedules she 
included as creditors the persons from iwhomshe made the addi- 
tional purchases, but did not include any part of the goods thus pur- 
chai,Sèd, although she mentiohéd certain outstahding accounts. She 
sold' tjiè stock of goods to a erèditor of her husband in considération 
of thé discharge of such creditdr's debt against her husband's estate, 
althoilgh there were other ci*editors Of siiéh estdte. It iS urged in 
her béhalf that thèse goods wére solely thé goods belbpging to the 
husband's estate. No books are producëd, no statement of the goods 
left by her husband is made, iio enumeration of the itéins of stock 
sold by her is offered, and no évidence bf the disposition of the goods 
purchased by her is fotthcbming. She evîdently has à piere gênerai 
knowledge of the factS, aé it àîÉ»pears she left thé enH:iré cbnduct of the 
business to bér step^On. . 'Tlle schedules niây be correct, but her oath, 
h6weV0r hohestly intehdéd, hâs nb probativè fi>rce, 'She bas cast 
the whblé matter of her estate and distirigpishment ôf the same from 
her husbàiid's estate upon tliç bankruptcy court, and is contented to 
allow the bfiicers of the court to pursue aiid tind the truth, if they may. 
Such a bùrden does not reit upon the court or itsofficers. It is the 
duty of the bankrupt to présent an intelligent and true statement of 
her àffafrs, to show elearly what goods hei" husband left, what she 
added and commingled with the same, and the disposition made of 
each class of property, and thereupon to account for the property that 
should inure to the beneflt of hêr creditors. Thé court w:îll not per- 
mit her to plead ignorance^ and assert that she acted through agents, 
and that ail detailed knowledge rests with such agents, and that the 
court must look to such source for information. She, at a récent 
time, had property. "What has she done with it? If she cannot, 
through herself or others, make the explanation, hecdischarge shoùld 
be withheld. It is not the duty of the court to secure order from 
the présent confusion, and it will not attempt a ta«k that is imposed 
upon the bankrupt. Proceedings for the discharge will be continued 
to the 16th day of October next. If meantime the bankrupt shall hâve 
presented schedules showing her actual property, and ail of the same, 
and shall bave enumerated f uUy and correçtly her debtors and credit- 
ors, and shall hâve satisfactorily explained by her books, and papers 
or other évidence what thé différent classes of property thât hâve corne 
into her posBessioii comprised, and wha,t dispositioja she has made ôf 
the same, she should be dischargédj otheswise,, thé ^sciarge should 
be denied. , i ,.. 
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In re O'CONNOK. 
(District Court, B. D. New York. August 7, 1899.) 

1. Bankbtjptoy — LiBNS— Recbivership. 

Where a créditer brings a suit to avoid a fraudulent sale of chattels by 
his debtor, and procures tlie appointment of a receiver therein, the lien 
acquired thereby dates from the appointment of the receiver; but, If the 
action was begun more than four months before the filing of a voluntary 
pétition In banlîruptcy by the debtor, the lien will be recognlzed and pro- 
teeted in the bankruptcy proceedings accordlng to section 67, cl. c, of the 
bankruptcy act, though the receiver was appointed within the four months, 
and did not qualify until after the institution of the proceedings in bank- 
ruptcy. 

2. Same— Voluntary and Involuntaby Cases. 

Bankruptcy Act 1898, § 67, cl. f, providing that "ail levles, Judgments, 
attachmeuts, or other liens obtained through légal proceedings against a 
person who is insolvent, at any time within four months prior to the filing 
of a pétition in bankruptcy against him, shall be deemed null and void in 
case he is adjudged a bankrupt," applies only to involuntary proceedings 
against a debtor, not to proceedings on his voluntary pétition. 

3. Samb — Liens. 

Where proceedings supplementary to exécution against a debtor are sus- 
pended by his adjudication in bankruptcy on his voluntary pétition, but 
their continuance is afterwards permitted by the banliruptey court, and a 
receiver then appointed by the state court, the creditor acquires no lien 
upon, or spécifie interest in, the property of the bankrupt; for, the entire 
estate being under the control of the court of bankruptcy at the time of the 
appointment of the receiver, no title vests in the latter whlch could relate 
back to a time when the supplementary proceedings were begun. 

In Bankruptcy. 

Qinton T. Eoe, for Pratt & Lambert, lienors. 
P. Q. Eckerson, for Groodman, lienor. 
Charles A. Kipling, for trustée in bankruptcy. 
James J. Oonway, Goeller, Shaiïer & Eisler, Story & Stratton, 
and Howard Sperry, for opposing creditor s. 

THOMAS, District Jùdge. On May 2d O'Oonnor filed a pétition 
in bankruptcy. More than four months prior thereto Goodman 
began à creditor 's action to avoid a fraudulent sale of chattels by 
O'Connoï, wherein, on May Ist, was appointed a receiver, who quali- 
fled aftef May 2d. Did the creditor thereby acquire a lien? The 
inception of the cteditor's action created no lien as against a subsé- 
quent levy in favor of other creditors, but the appointment of the 
receiver operated as an équitable levy and séquestration of the chat- 
tels for the beneflt of thè plaintîff in the action, and perfected the 
lien. Bânk V. Shuler, 153 N. Y. 163, 172, 47 N. E. 262. The com- 
mencement of a creditor's action to reach équitable assets does cro- 
ate a lien thereon, but this rule does not extend to chattels subject 
to be taken on exécution. Brown v. Nichols, 42 N. Y. 26. In the 
présent case the property was subject to levy on exécution. Daven- 
port V. Kelly, Id. 193; Kitchèn v. Lowery, 127 N. Y. 53, 27 N. E. 357. 
Therefore no lien attached until one day preceding the âling of the 
pétition. May this be avoided under the bankruptcy act? This dé- 
pends upon the true construction of section 67, cls. c, f. Section 67 
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cl. c, avoids ail liens obtained in actions begun within four months 
of the iiling of a pétition in bankruptcy by or against the debtor, pro- 
vided the lien was obtained and permitted while, the défendant was 
insohent, etc., or (2) the party to be beneâted had reasonalîle cause to 
believe the défendant was insolrent, and in contemplation of bank- 
nlptcy, or (3) sùch lien was sought and permitted in f raud of the act. 
Two gênerai çharacteristics must pertàin to the lien to bring it with- 
in this section: (1) The commencement of the action therefor within 
the limited time; (2) the sufferance of the debtor, or knowledge by 
the créditer of ; the debtor's insolvency and contemplated bankruptcy. 
The présent caise does not fall withiBjthe purview or any of the pro- 
visos of section 67, cl. c. The subdivision generally refers to liens 
obtained by the acquiescence or connivance of the debtor, or in yiew 
of his known iûsolvency and contemplated bankruptcy in actions 
begun within four months of his pétition. The section is meritorious, 
although it may admit of some modification. It protects a créditer 
whom vigilance and thrift hâve prompted to effort to collect debts. 
The bankruptcy act does not intend to paralyze the activity of credit- 
ors, nor to wrest from them the rewards of their energy after achieve- 
ment, except within flxed statutory limita. If the creditor's suit was 
initiated more than four months beforé the filing of the pétition, and 
his lien has been perfected bef ore such flling, he should reap the bene- 
flt of his diligence in business. Congres» has deemed it just to go 
beyond this, and to protect his lien, evèn though it was acquired be- 
foré the filirig of the pétition in an action begun within four months 
thereof, if the facts show that he had not knowledge of the debtor's 
insolvency and contemplated bankruptcy, and that the debtor had 
not suffered his property to be taken preferentially, or in fraud of the 
act. How should subdivision 67, cl. f, be construed? It sweeps 
away ail liens procured in proceedings against an insolvent debtor 
within four months of the "filing of a pétition in bankruptcy against 
him." It has been held that this subdivision is applicable to volun- 
tary as well as to involuntary cases. Such an interprétation leaves 
subdivision c f ui^çtionless, and éliminâtes it from the statute. A 
court should hesitate to construe a statute so as to deprive a substan- 
tial portion thereof of any force or office. It is asserted that section 
1 (subdivision,!), which provides that "'a person against whom a 
pétition has bpen flled' shall include a person who has flled a volun- 
tary pétition," makes section 67, cl. f, applicable to voluntary as well 
as to involuntary cases. The words of section 1 (subdivision 1) al- 
though of an équivalent meaning, are not those used in section 67, 
cl. f. The differentiation of the language is narrow and technical, 
but it should be deemed sufflcient to prevent a construction which 
would make section 67, cl. f, applicalflp to voluntary cases, with the 
resuit of literally expungîng from the statute such considérable por- 
tion thereof as is contained in section 67, cl. c. But it seems to hâve 
been taken for granted that there is no sufflcient reason for limiting 
section 67, cl. f, to involuntary cases. To this it may be replied that 
tlj.ê. question is not one of the improyidence of the statute, but rather 
of the intention of the législative autliority. To some it might well 
appear that section 67, cl. f, should hâve no existence, but in any case 
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it is considered that it is sufificiently extended when it permits credit- 
ors to defeat ail liens, however obtained, accruing within four montlis. 
If the vigilant créditer bas used the energy of a good business man 
to obtain by means of légal proceedings seeurity for his debt, the bank- 
rupt should not be permitted, save as provided in section 67, cl. c, 
to defeat his créditer by taking advantage of the bankruptcy act. 
That would furnish a last refuge for a contumacious debtor. If cred- 
itors are willing to leave their fellow créditer to the enjoyment of 
his advantage, there is no reason for the intervention of the bankrupt 
in their behalf. The other creditors may prêter to come in under a 
receivership acquired by the moving créditer, and take what they may 
in subjection te his prier claim. The privilège is given clearly to 
the creditors to choose their course. The statute does not leave the 
option to the debtor, and should not. It is true that in involuntary 
cases the créditer does not need the protection of section 67, cl. c, 
as the provision of section 67, cl. f, is more comprehensive, in this: 
that there is ne limitation upon his right to avoid the lien. But it 
is préférable to construe the statute so that section 67, cl. c, shall 
hâve some effect, rather than in such manner that it shall be inef- 
fective in ail its parts. The construction hère adopted seems te ac- 
cord more nearly with Rev. St. § 5128 (Act 1867). While the matter 
is net free frem perplexity, it is considered that the présent holding 
gives greater force and usefulness to each section involved, and ac- 
cords more nearly with the précise reading of the statute. An ex- 
cellent discussion of the subject by Mr. Graysen (Ghi. Leg. N., July 
29, 1899), leads to a contrary conclusion. It may be consulted for an 
analysis of the préviens décisions, and for the arguments supporting 
a construction other than the one hère presented. Pursuant to the 
foregoing ascertainment, the Groodman claim must be allowed, be- 
cause on May 1, 1899, the suprême court appointed a receiver of the 
bankrupt's property in an action begun en December 24, 1898, where- 
as the pétition in bankruptcy was not flled until May 2, 1899. It 
is not regarded as important that the receiver did not qualify until 
May 27th. This resulted from the fact that on the 3d day of May, 
1899, this court enjoined ail further proceedings, which suspended the 
ability of the receiver to qualify, although the same bas been permit- 
ted. The suprême court appointed the receiver in an action adjudged 
by it, and its action should not be disturbed by a mère technicality.. 
The Code of Civil Procédure of 'New York (section 2468) provides: 
"The property of the judgmént debtor is vested in a receiver, who is 
duly qualifled, from the time of filing of the order of appeintment and 
extending the receivership as the case may be." 

The claim of Pratt & Lambert involves some further considération. 
No créditer'» action was begun duly upon the judgmént recovered 
by them against the debtor on November 10, 1898, but what was 
équivalent therete, — proceedings supplementary to exécution were 
taken on December 12, 1898. Thèse proceedings were suspended by 
order of this court,^made on the 8d day of May, 1899, but their continu- 
ance was afterwards permitted, and on July 7, 1899, a receiver there- 
in was appointed by the suprême court. The lien did not exist until 
the appointment of the receiver, and was subséquent to the undertak- 
95 F.— 60 
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inè of this èôurt to adibinister the estate. The court doês Botmerely 
suèeeed' to the interest bf ' tke bajakruptj but is vested with power over 
ail the baïikrupt's property, unless rights bave theretofore vested in 
others. No interest vested in Pratt & Lambert, nor in the receiver, 
who was created pursuant to their jud^ent, after this court had 
interposed. The doctrine of relation under the New York statute 
may prevent the intervention of liens intermediate thé order and the 
vesting of thé property in the receiver, but it cannot thwart the juris- 
diction of thils court to take possession of the property, and administer 
the same according to rights as they existed when thé jurisdiction was 
invoked. Under the New York statute (Gode Civ. Proc. §§ 2468, 
2469), "when the receivér's title to personal property bas become 
vested,""the title relates back so as to include the personal property 
of the judgtilent debtor at the time of the service of the order" of ex- 
amination. But the receivér's title iin this case had not vested. Be- 
fore such vesting, another court, with a différent law of distribution, 
had seized the property, and assumed its administration. The re- 
ceivér's title could not vest thereafter. The very judgment on which 
it was predieated was direct edby the statute to be suspended by, and 
was dischargeable in, the bankruptcy court, and it is not conceivable 
that such judgment could continue so potent in its opération as to 
oust' this court of its jurisdiction, because a receiver was appointed 
by'virtue ofit after such jurisdiction was gained. It foUows from 
thèse views that the Pratt & Lambert daim may not be allowed. 
Sonie of thé questions contained herein are so involved that a proper 
ordef will bè granted to permit a review of the présent proceedings, .. 
if desired. 



' ; '■•.::j'.-ln re WOOD.;:^ 

(Dls^ct Cpurt^E. t).^isforth Carolina» ' Àugiistl, 1^.) 

Bànkbdp'tct— Secubèd Orbditors— Judgment LiBNB.i ; 
, : Where a creditor qf a tenknipt daims prlorjty o£ psiyment out of Ws 
estate by yirtue of an alle^ed.judgjiient lien on the property of tlie estate, 
the burùen Is on sùch cl£(,lrhàtit tq' shôw that he hks dbûe èverything re- 
' quirêd by Statute to maké his ludgment àttach as a lieu. ■ ■ ; > 
SâmeI'^ ■ ^''■■'- '•-' '"''■'' ' ''■'■'< .•■■! ■■' ■' 

In North Garolina, a judgment rendered by a justice of the peiace Is ■ 
.not a lien on Personal property until tl^çre ipa Ievyiunder|it,, nor on real 
, estate until, dpcketed in the superior court; and a cfeditor of a barikrupt, 
who ha;s recoVered judgment agalnst hlm in à justiice'è' court, but not 
docketed the samia in the stfpeïriot court, nor issued any writ upon tt, is not 
entltled, merely by vii^tue of his judgmêiit, to pïiority of payment out of . 
,i;,the estate, but must share pro ra^ w^th, the unseçured. cifeditors. 

In Bankruptcy. On r^eviëw of décision of référée in bankruptcy. ' 



PtHNELL, District Judge. This c^se is <M!rtifled; for review On 
objection by ereditofs to the décision of the référée that Boone & 
Jenkins are entltled to priority, to havetheir débt paîd in full by the 
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trustée, because tliey had commenced proceedings against tlie bank- 
rupt in the court of a justice of the peace, and tbere obtained judg- 
ment, froni wMch judgment the bankrupt, défendant, had taken an 
appeal to the superior court, where the cause was pending at the time 
of adjudication in bankruptcy. The estate consists entirely of the 
proceeds of sale of personal property except five dollars, derived from 
sale of t^e reversionary interest in the homestead. There was no 
leyy on the property under exécution, attachaient, or other process. 
It does not appear in the record that the justice's judgment was 
docketed in the superior court, and, the burden to show this being 
upon the party claiming the lien, it must be held it was not, but that 
the usual course was pursued, and simply an appeal taken. Pre- 
sumably, a bond was given, providing for the payment of the debt 
and costs, should the judgment in the superior court be against the 
défendant. If this practice under the state law has been pursued, as 
is presumed, Boone & Jenkins bave security for their daim should 
they be successful in the superior court. But much of this is based 
on the maxim, "Omnia prsesumuntur," etc. The record shows Boone 
& Jenkins, hâve a suit pending in the state superior court on appeal 
from a judgment of a justice of the peace, — ofQcers by no means in- 
fallible, frequently innocent of law, and actually sometimes known 
to construe the abbreviation affix designating their office, "J. P.," to 
meaiji "judgment for plaintiff," which may establish nothing. . A 
judgment, whether in a justice's or the superior court, is not a lien 
on Personal property until there is a levy; neither is it a lien on 
real estate until docketed in the superior court, and it becomes a 
judgment of that court. This being so, the holding of the référée 
was erroneous. Boone & Jenkins are entitled to no priority in 
bankruptcy, and the ruling of the référée is reversed. 

There was, or seems to hâve been, some neglect on the part of 
counsel in appearing at the time notice was issued to creditors when 
the claim of Boone & Jenkins would be heard, and a misunderstand- 
ing between counsel and the référée. Bankrupt proceedings owe 
much of their efflcacy and beneflt to prompt action on the part of 
parties concerned. Ordinarily, the judge will uphold référées in re- 
fusing to reopen cases to allow creditors who hâve shown lâches 
in presenting their claims to be heard; but when there is manifest 
error, as in this case, the judge will look into the record, and correct 
the error. Thèse parties hâve no hen, and are entitled to no priojity, 
as shown by the record. Nothing else appearing, they will partici- 
pate in the distribution as other creditors, — without priority or préf- 
érence. The dividend sheet, having been made ont, and forwarded 
to the trustée, will be returned to the référée for correction in accord- 
ance with this décision, and an extra allowance to the référée of five 
dollars is allowed him, to be paid by the trustée, for services in this 
behalf. 
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SIMOISSON V. SINSHEIMEB et al. 

(Circuit Court ôf Appeals, Sixth Circuit. July 5, 1899.) 

No. 716. 

1. BANKRUPTCT— VEBIFIOA.TION OP PETITION— WaiVBR OF OBJECTIONS. 

. An objection to a pétition in Involuntary bankruptcy on the ground of 
Informality or Insufflciency in its vérification Is waived by the tender of a 
plea and answer on the merits, although the court does not permit the 
answer to be filed; sueh objection does not go to the jurlsdlction. 

3. Samé— Défenses to Involuntary Pétition— Aqrbembnt to Compromise. 
It is not a défense to a pétition In Involuntary banliruptcy that the petl- 
tioning creditors had previously agreed to compromise vt'lth the debtor on 
receivlng half the amount of their clalms, when it appears that the composi- 
tion has not been paid, and that half of the debts alleged to be due the 
petltionlng creditors vcOuld be a sufflclent sum to enable them to malntain 
the pétition. 

3. Samb— Pbtitioning Creditors— Estoppëi.. 

Where a debtor maliçs a gênerai asslgnment for the benefit of hls cred- 
itors, and judlclal proceedlngs are Instltuted to enforce and carry out the 
asslgnment, creditors who, on being made parties to suçh proceedlngs, do 
not repudlate the asslgnment, nor begln proceedlngs in bankruptcy, but 
file their clalms under the asslgnment, and partlcipate In the administra- 
tion of the estate, and suffer the assignée to sell the property and coUect 
the proceeds, Involvlng a delay of several months, and the Incurrlng of 
Costa and expenses, are estopped thereafter to file a pétition In involuntary 
bankruptcy agalûst the assigner, based solely on the ground of the asslgn- 
ment 

Appeal from the District Court of tlie United States for tte District 
of Kentucky. 
For opinion of the court below, see 92 Fed. 904. 

Thls is an appeal from-an adjudication In bankruptcy agalnst the three 
partners of the flrm of Slmonson, Whiteson & Co. The appeal Is prosecuted 
by one of the partners. The défendants tendered an ansTifer to the pétition 
some days after the tlme In whlch they were required to file one, and on mo- 
tion for leave to file the same the court .consldered the question whether the 
answer contalned a sufflclent défense to the charge of bankruptcy, and found 
that It did not. The défendants then flled a motion to dismlss the pétition on 
the ground that It vcas not properly verlfied. The motion was denled. The 
questions on thls appeal arise upon the vérification of the pétition and the sufli- 
ciency of the answer. The pétition filed on February 14, 1809, after settlng 
forth the necessa;ry jurlsdlctional facts as to the résidence and occupation of 
the défendants, averred that the three petltionlng firms were creditors of the 
défendants, on account of goods sold them, Ip. the aggregate sum of $10,000, 
and that défendants had debts amountlng to at least $20,000. The pétition 
further averred that wlthln four months next preceding the flling of the péti- 
tion the défendants, as partners, commltted an act of bankruptcy, in maklng 
on the 5th day of December,, 1898, an asslgnment to their bookkeeper, one 
Léonard Comlngor, for the benefit of their creditors; that the firm was then 
Insolvent; that said Comlngor on the 5th day of December, 1898, accepted the 
trust created in Said deed of asslgnment, duly qualified as such assignée, and 
entered upon the discharge of his dutles as such; that he sold stock belonglng 
to the estate of the flrm, and had in hls hands as the proceeds of the sale of 
said goods the sum of about $70,000. T. W. Spindle, as attorney, verifled the 
pétition as follows: 

"Commonwealth of Kentucky, County of Jefferson. I, T. W. Spindle, do 
hereby make solemn oath that I am a member of the firm of Kohn, Baird & 
Spindle, and that the said Kohn, Baird & Spindle are solicitors for ail oî the 
petltloners above named, and that ail of the statements contalned in the fore- 
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goîng pétition are true, so far as the same are stated of my own personal 
knowledge, and those matters which are stated therein on information and be- 
lief are true, according to the best of my knowledge, information, and bellef; 
and I do f urther state that ail of tlie said petitioners and ail of the offlcers and 
agents of the said Sinsheimer, Levenson & Company are now absent from the 
State of Kentucky. T. W. Spindle. 

"Subscribed and sworn to before me by T. W. Spindle, this fourteenth day 
of February, 1899. Sam'l A. Lederman, N. P., J. Co., Ky. 

"My commission expires January, 1900." 

Thereafter the Louisville Banking Company, on the 13th of Mareh, 1899, 
filed a pétition against the same défendants, in which it set out an indebted- 
ness of $17,000 due to the bank. This pétition was verifled and signed by the 
Louisville Banking Company, by Théodore Harris, président, and was verifled 
as follows: 

"Théodore Harris says that he is président of the Louisville Banking Com- 
pany, the petitioner herein, and he does make solemn oath that the statements 
contained in the foregoing pétition subscribed by him are true. 

"Before me, Ben C. Weaver, Jr., this ISth day of March, 1899. 

"Ben C. Weaver, Notary Public, Jelïerson Co., Ky. 

"My commission expires January 12, 1902." 

The plea and answer tendered by the défendants denied that the petitioners, 
or either of them, were creditors In the manner and form alleged in their péti- 
tion, but averred that several months before the proeeeding was instituted, 
on December 8, 1.808, there was an agreement of composition ofEered by de- 
fendants to their creditors, including the petitioners, at 50 cents on the dollar, 
which proposition was accepted by petitioners and almost ail of the creditors 
of défendant, and that as between défendants' firm and petitioners the original 
indebtedness and obligation was by said agreement of composition termina ted; 
that the rlght of petitioners against said défendants' flrm was no longer upon 
the original accounts, sale or delivery of goods and original indebtedness, but 
upon the composition. 

As another défense défendants averred as follows: "Thèse défendants further 
say that several months before this proeeeding was instituted, on December 8, 
1898, an action in equity was instituted in the circuit court for the county of 
Jefferson and state of Kentucky, at Louisville, in and by which the défendant 
L. Comingor, as trustée, was plaintiff, and thèse défendants and ail creditors 
of thèse défendants were défendants, in which said Comingor set forth the 
assignment for the benefit of creditors, and sued for a settlement of his trust 
as assignée thereunder, and that in that settlement suit ail of the petitioners 
in this proeeeding, long before the institution of this proeeeding, were parties 
défendant, and entered their appearance and filed their claims therein, and 
hâve ever since such entry of their appearance been at ail finies, and are now, 
parties to said settlement suit in said circuit court of Jefferson county, Ken- 
tucky, therein suing, and seeking in the state court to recover their proportion, 
as creditors of défendants' flrm, of the assets of défendants' flrm so assigned, 
which proportion would be the same proportion that they would obtain if said 
estate were distributed in bankruptcy in this court; that tliey hâve never 
dismissed their proeeeding in said court, but were, at the tinie of the institu- 
tion of this proeeeding, and still are, seeking to recover in said action their 
proportionate share of the proceeds of said estate as creditors thereof ; and that 
before the service of process or any notice or information of this proeeeding 
the défendant L. Comingor, as assignée of thèse défendants, under orders of 
the Jefferson circuit court, which had jurisdiction of the estate, the parties, 
and the action at that time, paid into court, into the hands of the receiver of 
the court, and deposited in court in said action, ail of the funds in his hands, 
to wit, ail of the proceeds of the estate of thèse défendants so assigned to him 
for the beneflt of creditors, and ail of said funds hâve been ever since, and 
now are, in said court in said action, in the actual control and custody of the 
court for distribution therein, and, but for the proeeeding in this court, would 
be ready now for prompt distribution among the creditors in the same propor- 
tion and in the same manner that they would be distributed hère, without the 
extra costs of the proceedings in this court; and thèse défendants rely on and 
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iflëM^illcl othér action, suit, and prèceedlng in the circuit cqurf of Jefferspn 
cèuôty', In the statë of Kentuelîy, in; bar'atnd estoppel oif "petitlcitiérè' claîïn Hëi-.eT 
ifl,''àild àS a-gdod and valid défense to 'sald receivershlipV ,*."• * Defend- 
ànts ihlrtièr say that in said proceèdiilg tiie petitioners herein as partîtes to 
said suit in the Jeflerson circuit coilrt joiiied tlierein and united in an order 
entered in tllat action, referring said action to tlie commissioner of said court 
aa a commissioner in cliancery to màke a settJement of tlié accounts to said 
Oomingor as assignée, and a distribution among the creditors." 

The assignmenta of error are as follows: "(1) The court erred in refusing 
to sustain the motion of the défendants Simonson, Whiteson & Co. to dlsmiss 
the pétition herein. (2) The court erred in refusing to allow the défendants 
Simonson, Whiteson & Co. to file the anstver tendered by them herein, and 
belng the same answer made part of the record by the said dëcree of March 
28, 1899. (3) The court erred in holding that the petitioners herein had debts 
against the flrm of Slmonson, Whiteson & Oo., either suiHcient in amoupt or 
of the character whieh would entitle them to prosecute their pétition herein. 
(4) The court erred in failing to hold that the petitioners liad estopped them- 
selves from prosecutlng their pétition; herein on account of the exécution by 
the said Simonson, Whiteson & Co. of the alleged deed of assignment" 

A. P. Humphrey, for appellant. 
D. W. Baird, for appellee. 

Before TATT and LUKTON, Circuit Judges, and CLAEK, Dis- 
trict Judge. 

TAFT, Circuit Judgé (after Stâting the facts as above). The ob- 
jection to the pétition that it was net properly verifled was waived 
by a tender of the plea and answer on the merits. It is true that 
the plea and answer were not permitted to be âled, but they were 
offered and considered on their merits for the purpose of filing, and 
we think this is quite suificient to hold that there was a waiver of 
defeçt in the form of the pétition. The defect alleged certainly 
does not affect the jurisdiction. Carriage Co. t. Stengel, 95 Fed. 637. 

The second défense to the answer is that of a composition of debts 
of the bapkrupts. The district court held this défense to be insuffl- 
cient on tiie ground that there was no accord and satisfaction shown. 
To this it is replied that the composition itself is a substitute for 
the original debt, and in that sensé is à satisfaction. We do not 
propose to enter ut)dn a discussion of this not altogether clearly de- 
flned exception to the strict raie of accord and satisfaction. It is 
su'flicient for us to say that this pétition in bankruptcy is not a 
suit upon the original debt. It is a proceeding to hâve the defend- 
antiS adjudged bankrapts on the ground that they hâve committed 
an act of bankruptcy. The proceeding has to be instituted by three 
creditors with debts of a certain amount. The petitioning creditors 
are three in number, and bave set out their debts; and the défend- 
ants seek td impeach their right to hâve an adjudication of bank- 
ruptcy by saying,"We only owe you one-half , as much as you say, 
because you hâve agreed to reduce your debt 50 per cent." But 
50 per cent, of the indfebtedness alleged is quite sufBcieut to qualify 
the petitioners to begin the proceeding. We think that it would 
be fôllowing a rule of pleading muçh too strict to hold that where 
it appears by the admission of the answer that the petitioners are 
proper persons to flle a pétition, and hâve an interest such as to 
justify them in so doing, the pétition must be dismissed because 
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they hâve in their pétition stated their claims in too large a sum, 
and on a somewbat différent cause of action. 

We corne no-wf to tlie third and last défense, whicli présents the 
only serions question in the case; that is, whether petitioners, who, 
being made parties to judicial proceedings to enforce an assignaient 
for the benefit of creditors, do not repudiate the same, but flle claims 
thereunder, and take part in the administration of the assets, seek- 
ing payment for their claims out of the proceeds of the assets from 
sales thereof made by the assignée by virtue of his assignment, are 
estopped thereafter to file a pétition in involuntary bankruptcy 
against the assignors based solely on the ground of the assignment. 
We hâve considered such a défense in the case of Carriage Co, v. 
kStengel, and refused to sustain the estoppel there claimed, because 
at the time the assignment was made the statute did not permit the 
filing of a pétition in bankruptcy to avoid the same, and such péti- 
tion was filed at the earliest moment permitted by law. Moreover, 
it was not charged there that the petitioners âled claims under the 
assignment. It is clear from the English authorities that such a plea 
of estoppel would be good against the petitioner in bankruptcy. In- 
deed, much less than this has been held to work an estoppel. Bam- 
ford V. Baron, 2 Term B. 594, note; Jackson v. Irvin, 2 Camp. 48; 
Back v. Gooch, 4 Camp. 232; Hicks v. Burâtt, Id. 235, note; Ex 
parte Cawkwell, 19 Ves. 233; Ex parte Alsop, 1 De Gex, F. & J. 
289; Ex parte Stray, 2 Ch. App. 374; In re Hawiey, 70 Law T. 
(N. S.) 501; Ex parte Ridgway, 4 Manson, Bankr. Cas. 41; Ex parte 
Tealdi, 1 Mont., D. & De G. 210; Olliver v. King, 8 De Gex, M, & 
G. 110; Ex parte Kilner, Buck, 104. The same principle was fol- 
lowed by the fédéral bankruptcy courts under the United States 
bankrupt act of 1867. Perry v. Langley, 19 Fed. Cas. 280; In re 
Massachusetts Brick Co., 16 Fed. Cas. 1067; In re Williams, 29 Fed. 
Cas. 1,327. Cases involving a similar principle upon the question 
of discharge are In re Sawyer, 21 Fed. Cas. 558 ; Johnson v. Rogers, 
13 Fed. Cas. 794; In re Schuyler, 21 Fed. Cas. 760; Judson v. 
Courier Co., 8 Fed. 426. Loveland, Bankr. 144. Under the présent 
law there hâve been two cases involving the question, in addition 
to Carriage Co. v. Stengel, aiready cited. One (In re fcurtis, 91 Fed. 
737) arose in the Southern district of Illinois, and the other (In 
re Romanow, 92 Fed. 510) in the district of Massachusetts. In re 
Curtis presented substantially the same facts as the Leidigh Car- 
riage Oo.'s Case, except that in the former it appeared that the peti- 
tioners had filed claims under the assignment. Judge Allen, in thç 
district court, in an elaborate opinion, held that, because the act of 
1898 denounçed an assignment for the benefit of creditors as an act of 
bankrnptcyj the assignment was absolutely void, and could not be 
made valid by acquiescence or estoppel; that the proceedings in a 
state court under an assignment were also avoided by the act, and 
nothing occurring therein could be used to defeat the jurisdiction of 
the fédéral court in bankruptcy. The circuit court of appeals of the 
Seventh circuit, on appeal, afifiirmed the order of Judge Allen (In re 
Curtis, 94 Fed. 630), but did not flnd it necessary to discuss the ques- 
tion whethec the assignment was utterly void. They aflQrmed the 
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order on the ground that -When the assignment was made the law did 
not permit a pétition in involuntàry bankruptcy to be flled, and be- 
fore it could be flled it was probable, or at least possible, that ail 
the assets of the assignor might be distributed; and on the further 
ground that it did not appear that the flling of the claims had misled 
any person to his préjudice into reliance upon the assignment. This 
conclusion is in exact accord with our décision in the Leidigh Car- 
riage Co.'s Case. Jûdge Lowell, in Ee Komanow, f oUowed Perry v. 
Langley, and holds that an assignment consented to and participated 
in by the petitioning creditor estops him f rom relying upon that as a 
ground for seeking to hâve the assignor adjudged a bankrupt. 

After an examination of the foregoing cases and the statutes un- 
der which they were decided, we are unable to concur with Judge 
Allen in his conclusion that a petitioning creditor may not be es- 
topped to set up an assignment for the beneflt of creditors as a 
ground for adjudging the assignor a bankrupt. Could one who had 
induced and abetted another to convey to him property in fraud of 
creditors file a pétition against his fraudulent grantor, basing his 
pétition on the fraudulent conveyance? It seems to us clear that 
he ought not to be permitted thus to take advantage of his own 
wrong. To hold otherwise would enable the unscrûpulous to entrap 
a person into involuntàry bankruptcy. This has been the view 
of the courts under ail previous bankrupt laws, and any person con- 
niving in the alleged act of bankruptcy, whether it be actually fraud- 
ulent or only constructively so, hâs always been denied relief asked 
on the ground of sueh act. Are the provisions of the présent law 
upon this point so différent from the earlier laws of this country 
and the English law as to justify a différent holding? The présent 
law déclares the assignment for the beneflt of creditors to be an 
act of bankruptcy, but this is only what was unif ormly held to be the 
effect of the act of 1867 and of the English bankrupt laws. George 
M. West Co. V. Lea, 19 Sup. Ct. 836; In re Gutwillig, 90 Fed. 475. 
Under the law of 1867, an assignment for tife beneflt of creditors 
was valid if not impeached by a pétition in bankruptcy within four 
months after its exécution. Mayer v. Hellmaii, 91 U. S. 496. Noth- 
ing in the law of 1898 has been called to our attention that will justify 
a différent construction. It is entirely true, as Judge Allen points 
ont, that it would defeat the object of the bankruptcy law to hold that 
bankruptcy proceedings do not supersede and avoid the proceedings 
in the state court under an assignment law. But the estoppel we 
are considering, if recognized and enforced, does not affect or detract 
from the paramount character of bankruptcy proceedings, when prop- 
erly begun, but only prevents the institution of such proceedings by 
persons who Were privy to the act of which they complain, and on 
which they found their prayer for an adjudication. 

While, however, the same gênerai principles of estoppel against 
petitioning creditors ought to apply to proceedings under the law of 
1898 as under the law of 1867 and the English act, there are certain 
distinctions between cases arising under the acts that should be 
noted, and which should hâve weight in applying the doctrine of es- 
toppel to proceedings under the présent law. In England the ques- 



SIMONSON V. SINSHEIMER. 953 

tion of estoppel arises upon common-law assignments. Such an 
assignment does not take effect until assented to by some of the 
creditors in wliose behalf it is executed. The assent may be ex- 
pressed either fonnally or by very trivial acts in pais, but it must af- 
tirmatively appear. HeiIce the slightest assent to an assignment ex- 
pressed by a créditer verbally or otherwise becomes important, as 
essential to the taking eifect of the deed at ail. The creditor who 
assents, therefore, in effect takes part in the exécution of the deed, 
and is, so to speak. an accessory before the fact. This explains 
what seems, in reading the English cases, to be unnecessary and un- 
justiflable strictness in holding creditors to be estopped to base a 
bankruptey proeeeding on an assignment which they certainly did not 
induce, and in which they gave but the slightest signs of acquiescence. 
In this country deeds of assignment are usually given effect by flling 
them in some public office, or are presumed to be accepted, and they 
do not generally require an affirmative expression of assent on the 
part of any creditor to give them légal eiïicacy. Hence in this coun- 
try the assent of the creditors is not so important as in England, and 
is chiefly material hère in that it may mislead others to their préju- 
dice, if afterwards the assenting creditors attack the assignment, 
and avoid transactions entered into on the faith of its not being so 
impeached. 

Another distinction between the English cases and those arising 
hère is in the fact that in England one creditor may file a pétition in 
involuntary bankruptey. This was the ease originally under the 
law of 1867, though it was changed by the amendment of 1874, which 
required that a pétition in involuntary bankruptey should be joined 
in by creditors who were one-fourth in number of ail the creditors, 
and had one-third in amount of ail the debts. When a man has the 
option himself of impeaching an assignment at any time, failure to 
do so, accompanied by silent acquiescence in the assignment proceed- 
ings, is much stronger évidence of his ratification of the assignment, 
and ought to weigh much more against him, on a question of estoppel, 
than under a law where he cannot impeach the assignment except 
by securing joint action with himself of enough creditors to make 
the petitioners one-fourth in number of ail the creditors, and their 
debts one-third in amount of the entire indebtedness. He may very 
well hâve grave doubt of his ability to secure the necessary co-petition- 
ers, and meantime he ought not to lose his rights under the assign- 
ment by failing to put himself in a position where, if he cannot im- 
peach the assignment, he may share its beneflts. It is not, and ought 
not to be, the policy of the law, or the resuit of any construction of 
the statute, to put a creditor, who is only seeking to coUect as much 
as he can properly on a just debt, in a puzzling dilemma, in which he 
may, by merely protecting himself against total loss, eut himself off 
from an efficient remedy which the law intended to secure him and 
his fellow creditors. This was a considération dwelt upon by Judge 
Choate in Ke Kraft, 3 Fed. 892, as furnishing reasonable ground for 
distinguishing cases of estoppel under the English acts and the act 
of 1867, on the one hand, and those under the amendment of 1874, on 
the other; and a similar suggestion is made by Judge Jenkins, in 
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speaking for the circuit court of àppeals of the Seventh circuit, in Ke 
durtlS, supra, in référence to the act of 1898. Tlie argument bas 
not so mUch weight under the ptesent law, however, because only 
three creditors are required to sign the pétition, and their claims need 
aggregate only |500. A single creditor ma'y much more easily assure 
himself as to the possibility ôf bis securihg the needed joint action to 
institute bankruptcy proceedings now, than under the amendment of 
1874. 

The doctrine of élection of remédies bas been invoked in this con- 
trotersy by counsel for the appellant, and is referred to by Judge 
JeHkins in Ee Curtis, but we doubt whether it bas hère full appli- 
cation, if for no other reason, because, when a man's sélection of a 
remedy dépends on the will of others, he cannot be said to hâve a 
coinplete right of élection. While the doctrine may bave originally 
rested wholly oh estoppel, it wbuld be difQcult now to'explain thus 
ail the cases of élection. We think the only just ground for refusing 
to allow a man to complain of an act of bankruptcy is that he induced 
the aCt, or after its commission he so acted with regard to it that he 
gare others the right to act on the faith of its validity so far as his 
subséquent conduct would affect it. On the one hand, it would be 
gros» inequity to allow him to subject the debtor to judgment for 
an act he induced; and, on the other, it would be equally unjust to al- 
low Mm to repudiate, as invalid, a transaction, when by his conduct 
he hafl induced others to change their position on the faith of its 
validity. Further thân this we do not think weshould go, under the 
présent act. ! 

Corning to apply oui" conclusions to the case at bar, we cannot 
doubt that the answer tendered nlidde a case of estoppel against the 
petitiéners. They are alleged to ïiave becOmé parties to the assign- 
ment proceedings, to havé âled their clâiïhs under thé âssignment, to 
hâte' réquésted a référence to pâss upon the daims, the accounts of 
the assignée, and the questions of distribution. They waited three 
months aiiîd a half before flling their pétition. By their acquiescence 
they certàinly induced the assignors, the assignée, and the purchasers 
of the assëts from the assignée to belieye that they Would not seek 
to set aside the âssignment. Wére the âssignment to be set aside 
now, it would avoid évery sale the assignée bas made, and revest 
in the trustée in bankruptcy the title of the assignors. It is conced- 
ed that the distribution under the âssignment would be exactly the 
same as Under the bankruptcy proceedings. The bankruptcy pro- 
ceedings will only increase the costs, and possibly defèat the payment 
of the costs already earned in the state court proceedings. Had 
thèse creditors flled their pétition soon after the âssignment, ail the 
unjust results of their delay pointed out would hâve been avoided, 
for then the assignée would not hâve sold the assets, and the state 
offlcers wOuld not hâve rendered the Services, and the creditors woûld 
not hâve distribution delayèd by four months. As it is, we think 
the answer^tated a good défense, and that the court erred in not al- 
lowing it to be flled. On the flling of the answer, the petitioners 
will, of course, be given an opportunity, by amendment of the pétition 
or otherwise, to show any facts which should prevent the opération of 
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an estoppel against them. The judgment of tlie court is reversed, 
with directions to take further proceedings not inconsistent with this 
opinion. 



In re WOODARD. 
(District Court, E. D. North Oarolina. August 1, 1809.) 

t. Bankbuptct— Exemptions— Mbthod of Setting Apart. 

Courts of banli^iuiitcy, in setting apart to banlirupts the exemptions al- 
lowed them by ttie laws of tlie state, must proceed in accordanee with 
such laws; and wliere tlie law of tlie state exempts from exécution Per- 
sonal property of a certain value, to be selected by tlie debtor, it is not 
permissible to allow the bankrupt to sélect a trifling amouut of Personal 
property, and receive the entire différence in cash from the trustée. 

3. Same — CosTS— Fées of Makshal. 

Three dollars a day, with actual and necessary expenses, is a reasonable 
and proper fee to be allowcd to a deputy marshal for his services in taking 
an inventory, and otherwise assisting in the settlement of an estate in 
bankruptcy. 

3. Same— Pee to Bankrupt's Attornby. 

Under Bankruptcy Act 1898, § 64b, providing that the court may allow 
a reasonable fee to the attorney for the bankrupt in involuntary cases 
"while performing the duties herein prescribed," no such allowance will 
be made in a case where it is not shown that the bankrupt has performed 
the duties laid upon liim by the law, but where it appears, on the con- 
trary, that he has been actively engaged in trying to defeat or delay the 
proceedings. 

In Bankruptcy. On review of rulings of référée in bankruptcy. 

H. L. Stevens, for bankrupt. 

A. J. Feild, for petitioning creditors. 

PUENELL, District Judge. The record certifled for review pré- 
sents several questions, some not raised by counsel; but, when the 
record in a case in bankruptcy. is certifled to the district judge, any 
manifest errors will be noticed, that the référées and other oiBcers 
of the court, if they hâve fallen into error, may correct tlie same, 
if possible, and avoid like error in the future. 

The first error in the record is that the bankrupt was allowed to 
take Personal property to the value of |10, and it is recommended 
that the trustée pay him |490 in cash to make up to him the $500 
Personal property exemptions. This is not in accordanee with the 
law. Section 6 provides the exemptions allowed by the laws of 
the state shall not be atïected, and it has been settled the bank- 
rupt courts will under this section follow and be bound by the dé- 
cisions of the state court in this respect. Under article 10, § 1, 
Const. N. C, Personal property to be selected by a debtor is exempt 
from sale under exécution. He must sélect it, and no court has 
lield he may take or demand .^500 in cash. This would be to dis- 
tort both the letter and spirit of the constitutional provision. Un- 
der certain circumstances, as in a stock of raerchandise, after select- 
ing the personal property not exceeding in value !|?500, when it is 
deemed to the interest of the estate, the bankrupt may, by agree- 
ment with the trustée, permit such property to be sold with the 
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other goods, and receive, not the full amount of $500 in cash, but 
the pro rata his goods sold for or increased the sale of the other 
goods; in short, an équitable amount of cash. In re Richard, 94 
Fed. 633, and cases cited. In this case, the goods having been sold, 
the référée and trustée should adopt some plan to correct the mis- 
take, either by allowing the bankrupt to sélect from the inventory 
of property taken |500 in value, or giving him an équitable part of 
the proceeds of sale. This can be done to better advantage by those 
(the référée and trustée) on the ground than can be suggested by 
the court. The bankrupt courts can neither enlarge nor diminish 
the exemptions allowed by the laws of the state, as already decided 
in this case. That is the law of this district until the court is re- 
versed. 

The charges of the deputy marshal for taking inventory, etc., are 
excessive, and will be reduced from flve dollars to three dollars 
per day and actual and necessary expenses. One of the purposes 
of the act of 1898 in establishing a uniform System of bankruptcy 
was to avoid what was the principal cause of the repeal of the bank- 
rupt act of 1867, — excessive fées and great expense. This being so, 
the lave should be administered at the minimum cost consistent with 
eflScient service. This fee is reasonable and just, cônsidering the 
fées flxed in the act for other offlcers of the court. 

The recommendation of the référée of an allowance of f 75 to the 
attorney for the petitioning creditors is approved, and this amount 
will be paid A. J. Feild, Esq., as such attorney, by the trustée. 

The recommendation by the référée for an allowance of |50 as a 
fee for the attorney of the bankrupt is disapproved, and such al- 
lowance will not be made. Section 64b provides the court may al- 
low a reasonable fee to the attorney for the bankrupt in involun- 
tary cases "whUe performing the duties herein prescribed." There 
is no évidence before the court that the bankrupt has perf ormed 
the duties prescribed. He made an assignment with préférences, — 
the act of bankruptcy complained of, — and has been actively en- 
gaged in trying to defeat or delay the proceedings at every stage, 
and making the proceedings as expensive as possible. To make the 
allowance for the services of an attorney in this behalf does not 
seèm to be contemplated in the act. The court has seen and heard 
nothing to warrant the exercise of the discrétion in this behalf. 



In re TAYLOR. 
(District Court, N. D> California. July 29, 1899.) 

No. 2,872. 

Bankhuptcy — AssHTS OF EsTATB — Properïy Pratjdtjlentlt Sold. 

Where a debtor makes a sale of certain of his personal property, but the 
same is fraudulent as to his creditors, under the statute of the state, be- 
cause there is no delivery or change of possession, and he is af terwards 
adjudged bankrupt, title to such property vests in the trustée in bankruptcy 
for the benefit of the estate, notwithstanding that the sale was made 
more than four months before the fillng of the pétition in bankruptcy; and 
he will not be ordered to deliver such property to the original purchaser or 
his vendee. 
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In Bankruptcy. On review of ruling of référée. 

John B. Mhoon and S. B. McKee, for petitioner. 
Clarence Crowell, for trustée in bankruptcy. 

DE HAVEN, District Judge. This proceeding was commenced 
by a pétition liled in this court by the John Nicholl Company, pray- 
ing for an order directing the trustée to deliver to it certain Per- 
sonal property. The facts certified by the référée show that the 
bankrupt, Taylor, was the owner of the property described in the pé- 
tition on September 20, 1897, and that on that day he sold the same 
to the petitioner's vendor; that such sale was not accompanied 
by an immédiate delivery, nor foUowed by an actual and continued 
change of possession of the property sold, but, on the contrary, 
from thence until Taylor was adjudged bankrupt it remained in his 
possession. Upon thèse facts the sale must, under section 3440 of 
the Oivil Code of this state, be conclusively presumed to hâve been 
fraudulent as to the creditors of Taylor, and the property attempted 
to be transferred thereby might at any time while it remained in 
his possession bave been levied upon and sold under judicial process 
against him at the suit of any of his creditors. Brown v. O'Neal, 
95 Cal. 262, 30 Pac. 538; Crocker v. Cunningham, 122 Cal. 547, 55 
Pac. 404. This being so, when Taylor was adjudged bankrupt, the 
title to the property in controversy vested in the trustée under clauses 
4 and 5 of section 70 of the bankruptcy act. Edmondson v. Hyde, 2 
Sawy. 205, Ped. Cas. No. 4,285; Allen v. Massey, 17 Wall. 351; South- 
ard T. Benner, 72 N. Y. 424. And this, too, notwithstanding the 
fact that the sale under which the petitioner claims was made more 
than four months before the flling of Taylor's pétition to be adjudged 
bankrupt. This conclusion is the only one which will harmonize 
with the évident intent and purpose of the bankruptcy act that ail 
property which, under the laws of the state, may be resorted to for 
the satisfaction of the bankrupt's debts, shall pass to the trustée as 
the représentative of ail the creditors. The ruling of the référée is 
affirmed, and the pétition will be denied. 



In re EMPIRE METALLIC BEDSTEAD CO. 
(District Court, N. D. New York. June 28, 1899.) 

1. Bankruptcy— AoTs op Bankruptcy— Application by Corporation for 
VoiiUNTARY Dissolution. 

Wliere a corporation, under the provisions of a state statute, files in a 
state court its voluntary application for dissolution and for the appoint- 
ment of a receiver to wind up its afCairs and distribute its assets, such 
application is not an assignment for the beneflt of its creditors, nor équiva- 
lent thereto, and does not constitute an act of bankruptcy by the corpora- 
tion. 

S. Same. 

Even if such a proceeding were équivalent to an assignment for the bene- 
fit of creditors, as producing similar results, still the provisions of the bank- 
ruptcy law, defining acts of bankruptcy, cannot be extended by construc- 
tion to embrace transactions équivalent to, but not Identical with, those 
denounced as acts of bankruptcy. 
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In Bankruptcy. On motion for adjuditâtion in involiintary bâhk- 
ruptcy. 

The following are the report and opinion of the releree in bank- 
ruptcy (William H. Hotchkiss, Eeferee): 

This iSi,an Issue referred to me by stipulation of ail parties, on an order of 
tbe district coi(rtibidding me to report on the facts, with my opinion. Tliere 
is praetically no dispute as to the faets. Indeed, those that are esseatial to 
a décision otf tljfe maiû question at issue are stipulated. The àllèged bankrupt 
is a liiaùufaéturing corporation organized under the laws o-f the state of New 
Yorls.: Fiiidingiitself to be insolvent, it on April 27, 1899, on the pétition of its 
board pÉ diçector?,: begi^n a proceediiig, under section 2419 of the New Yorli 
Code, for a voluntary dissolution ofsuch corporation, and, incident to such 
dissolution, under Section 2423, ôsked and was granted thè appointment of 
Edward G. Bàynes, its président, as temporary receirer of ail its property. 
Atthetlme of the argument, the attorney for the alleged bankrupt seemedloath 
to admit that the corporation was "iijsolvent," in the sensé; given that word in 
section 1 of the act of 1898; but in Kis brief, flled subsequently, he asserts that 
the corporation does not deny its insolvency, and submits the broad question 
demided of technlcallties. : Evèn had he not done so, in vîew of Lea v. George 
M. West Ce, 91 Fed. 237, and Bray \. Cobb, 91 Fed.' 102, proof of the sol^ 
vency of this corporation might not hâve availed in this proceeding. The peti' 
tion, as flled, does not allège that this corporation is a nianufacturing corpora- 
tion, but the âttswer seems to adinit that fact. The point was raised on the 
argument by the attorney for thé corporation, but wiis overruled on the 
groùnd that, haivlng admitted the character of the corporatioli in his answer* 
he CQUld not later avall himself of the omission complainéd of. 

Aside from the^e two disputed matters, both of which seem now to be con- 
oéded by thé attorney for the alleged bankrupt, there Is no question of fact 
at issue. The Inquiry can thetéfore be directed to the broad proposition wheth- 
er when, In New York, an insolvent manufacturing corporation applies for' its 
dissolution under the state law, and, incident to such application, a temporary 
receiver is appointed to take charge of its property, such a transaction is, within 
the meaning orpurpose of the .bankruptcy açt of 1898. an act of bankruptcy, 
ëiititling its eréditbrs, who màkfi the petitibn within the statutory limitation 
asto time» to an adjudicôtioni of the bankruptcy of such icôïpciration. The ques- 
tion, raised is not only novel, but a; solution of it is of greàt importance . to the 
commercial world. It is probably within reason to say that a goodly propor- 
tion of the business of the country is now transacted by : corporations which, 
uïider section 4; subd. b, niay be àdjudged involuntary feankrupls. It is doubt- 
less equally trùe that in ail the states the assets of thèse corporations, when dis- 
solved, either at the Instance of the sovereign power of the state, of a cred- 
itor, or of the offlcers of the corpoi'atlon itself, are turned over to receivers 
appointed by the state courts, and by them distributed. If the contention of 
this alleged bankrapt is well grounded, ail o-f thèse corporations may, without 
restraint, even though insolvent, Insist that the Interdiction against voluntary 
assignments for the benefit of creditors put on naturàl persons by the act of 
1898 does not apply to them, and thus a vast majority of such cases be wound 
up in the state courts, and the bankruptcy act be, to this estent, rendered a nul- 
lity. So far as I hâve been able to learn, this question was not passed on un- 
der any of the previous bankruptcy laws. It certainly has hot until now come 
up under the présent statute. In re Etheridge Fumitiiré Go., 92 Fed. 329, is a 
case where a corporation made a gênerai assignment. l'hkTe therefore sôught 
to give it an investigation as exhailstive as its importance mérits, and, in doing 
so, hâve been tempted, by the catholic spirit evinced by the able attorneys 
who argued ît, tb treat it as an académie problem, as well as determinJng a 
controversy of vital importance to this corjKDration and its creditors. 

The old-time question of jurisdiction was early eliminated from this contro- 
. versy. . Indéed, It could not well be Itislsted on. Ever SinCéSturges v. Crovra- 
inshield (1819) 4 Wheat. 122, and Ogden v. Saunders (1827) 12 Wheat. 213, the 
right of congress to pass a bankruptcy statute which should be paramount to 
state insolvency laws has been conceded. While it has been held that, in pur- 
suance of this power, congress could not pass a law which would oust the state 
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6f Us control over tlie existence of corporations to -which its laws gave birth, 
yet it bas been frequently held that there are, in eft'ect, two proceedings when 
an insolvent corporation is wouud up, viz.: The dissolution of the corpora- 
tion, over whicli the state alone, short of the usual éléments which give 
fédéral courts Jurisdiction, has power; and the marshaling and distrlbuting of 
the assets of the corporation, over which, in proper cases, the fédéral courts 
had the paramount right to préside. In re Merchants' Ins. CO., Fed. Cas. No. 
!»,441; In re Independent Ins. Co., Ped. Cas. No. 7,017; In re Washington 
Marine Ins. Co., 2 N. B. E. 648, Fed. Cas. No. 17,246; Platt v. Archer, Fed. 
Cas. No. 11,213; Hart v..Ra)lroad Co., 40 Conn. 524; In re New Amsterdam 
Ins. Co., Fed. Cas. No. 10,140; also Chandler v. .Siddle, Fed. Cas. No. 2,594. 
It has also been frequently held— and this is in auswer to the point urged by 
the alleged banlirupt on the authority of Shields v. Coleman, 157 U. S. 168, 
15 Sup. et. 570, that, when a state court has assumed jurisdiction over a cor- 
poration through its receiver, the fédéral courts will not interfère with such 
jurisdiction or the possession thereunder— that this rule yields to the broader 
rule in bankruptcy. Thornhill v. Bank, 5 N. B. R. 375, Fed. Cas. No. 13,991; 
In re National Life Ins. Co., 6 Biss. 36, Fed. Cas. No. 10,046; In re Mer- 
chants' Ins. Co., supra; Buchanan v. Smith, 16 Wall. 277-308. In spite of this 
corporation's application to the state court for a dissolution, and the appoint- 
ment of a temporary receiver by such court, the local law neeessfirily yields 
to the gênerai law, and an adjudication of bankruptcy will be granted if it 
shall be determined that this corporation has committed an act of bankruptcy. 

Ou the argument, it was urged by the petitioning creditors that tliis trans- 
action brought the alleged bankrupt within the flrst act of bankruptej' found in 
the law of 1898, in that it had conveyed and transfetred its property with 
Intent, at least, to hinder and delay its creditors. Compare section 3, subd. 
a, cl. 1, with section 1, cl. 25. Many of the cases which arose under the law 
of 1867 turned upon a like contention, based upon similar words in the act, and 
cases will be found both ways. But the words which constitute the flrst of 
the flve aets of bankruptcy Iiave from tinie immémorial, in the minds both of 
the bar and of the bench, been associated with actual fraud, and I should be 
loath to hold this corporation a bankrupt on the ground that, in applying for a 
receivership, it has committed an actual fraud on its creditors; and that, too, 
irrespective of whetlier its action is or is not a fraud on the act. Nor is it 
necessary to so, liold, as the issue can well be decided on the proper construc- 
tion of othçr acts of bankruptcy, and by an examination of the intent of con- 
gress and the purixjse of tjie law. 

The petitioning creditors seem to rest their case upon two contentions: 
First (section 3, subd. a, cl. 5), that the transaction complained of amounted 
to an admission in writing of the corporation's inability to pay its debts, and 
a willingness to be adjudged a bankrupt on that ground; and, second (Id. cl. 
4), that it has committed an act which, under the laws of the state of New 
York, is the équivalent of, a gênerai assignment by the corporation for the 
beneiit of its creditors. 

As to the first of thèse propositions, the contention of the petitioning cred- 
itors does not seem well founded. Indeed, they do not strougly urge It. It 
may well be asked whether the fifth act of bankruptcy is of any value, other 
than either to thqse rare individuals who are so squeamish as not to wish, as 
it were, to sign their own commercial death warrants, but who prêter to send 
a letter through the mails, and let a creditor, on the strength of it, begin a 
proceeding, or else to corporations who seek to avail themselves of the method 
there provided to go into involuntary bankruptcy voluntarily. The case at bar 
is not one in which this act of bankruptcy is available. It will not be denied 
that this corporation, in its application for a receiver, admitted in writing that 
it was unable to pay its debts; but, on the other hand, it cannot be asserted 
that by so doing it admitted its willingness to be adjudged a bankrupt on that 
ground. In fact, by making this application in the state court, instead of the 
fédéral, it indicated its unwilhngness to be adjudged a bankrupt. The two élé- 
ments must appear. One is lacking. ïherefore, without any discussion of the 
différence between the meaning given by the courts to the words "bankrupt" 
and "insolvent," it must be held that thèse creditors cannot safely rest their 
case upon the flfth of the acts of bankruptcy. 
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As to the second of thèse propositions, however, I am convJnced that tlie 
petltloning creditors are right. Wlien the case was argued, and even whlle, 
prier to the filing of the brlefs, I was making an independent investigation, I 
felt that this corporation had not committed an act of bankruptcy, and that an 
adjudication should be denied; but a further investigation into tlie phrasing 
of the law, and a considération of the results on creditors of Insolvent corpo- 
rations, should the opposite conclusion be announced and sustained, hâve led 
me to recommend that an adjudication be granted. 

The points urged by the alleged bankrupt are, in brlef, the following: 
First. That nowhere in the law of 1888 Is the transaction in question made 
an act of bankruptcy; that this corporation could make a gênerai assignment, 
and, had It done so, would hâve committed an act of bankruptcy; and that It 
is a forced and unreasonable construction to say that a receivership for the 
purpose of windlng up the corporatlon's affairs is équivalent to the gênerai as- 
signment of an Indivldual for the benefit of creditors. Second. That the New 
York statute controlllng upon the windlng up of Insolvent corporations is in 
harmony wlth the fédéral statute regulating the marshaling and distribution 
of the assets of a bankrupt, and, if in harmony, jurisdletlon already obtained 
by the state c6urts should not be ousted. 

It is unnecessary to enlarge hère upon thèse arguments. They were urged 
wlth much force and wlth great abillty, and should be controlllng upon the 
court's answer to the main proposition, unless they can be conclusively an- 
swered, or unless their logleal outcome wlll négative the purposes of the bank- 
ruptcy act of 18&8. 

An esîamination of the law of 1898 négatives the contention that the use 
of the words "gênerai assignment for the benefit of creditors" is necessarily 
exclusive of a transaction such as that in the case at bar. The clause under 
construction, wlth unnecessary words ellminated, is as foUows: "Acts of bank- 
ruptcy by a person shall conslst of his havlng * » * (4) made a gênerai 
assignment for the benefit of his creditors." The use of the word "person" is 
Important. By référence to section 1, cl. 19, it wlll be seen that the word 
"persoû" includes "corporation," exeept where otherwise speclfled; and, by 
clause 29, words embracing the plural number may apply to or mean only a 
single person or thing. It would hâve been nonsense to hâve said, "Acts of 
bankruptcy by a person shall conslst of his havlng * * * (4) made a gên- 
erai assignment for the benefit of his creditors, or applied for a receiver under 
a state law to wind up the afCalrs of a corporation on the ground of the insol- 
vency thereof." Acts of bankruptcy are expressed in a single paragraph, and 
predleated of a single human being. Corporations and partnerships are in- 
cluded by gênera] clauses elsewhere. The same method was followed under 
the law of 1867, §§ 39, 48. Cîompare, also, section 59, subd. b, of the act of 1898, 
for another like use of the word "person" in the broadly generic sensé. Stlll 
further, an éxamination of the statute shows that, whenever any strlking excep- 
tion to the well-known pollcy of a bankruptcy law was Inserted, that excep- 
tion was marked by spécifie words. Thus, bankruptcy législation, per se, 
should be blhdlng upon ail persons and corporations; yet by section 4 it is 
provided that "any person who owes debts, except a corporation, shall be enti- 
tled to the benefits of this act as a voluntary bankrupt"; and, by the same 
section, that "any natural person, except a wage earner or a person engaged 
ehiefly ïn farmlng or the tillage of the soil, * • • shall be subject to the 
provisions' and éntltled to the benefits of this aCt." Stlll further, unless some- 
thing is inserted to the contrary, a bankruptcy law being uhiform, exemptions 
should be uniform; yet an exception to this principle is foand in the spécifie 
words of section 6. There are no such exceptions in section 3, subd. a. Cor- 
porations, partnerships, and Individuals can commit ail the acts of bankruptcy. 
Persons cannot apply for receiverships. Partnerships, as such, cannot, but 
corporations can. In fact, it is their natural route towards liquidation. If, 
then, the results of the two methods of windlng up the affalts of Insolvent 
corporations are ëubstantially the same, and it appears that, for reasons of 
syntax, but oUe is expressed, and that it was the policy of the framers of the 
law to indicate by unmistakable words any marked diversions from the usual 
provisions of a bankruptcy law, it can be safely asserted that, by the words 
"gênerai assignment for the benefit of creditors," congress meant to include the 
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équivalent act of a corporation applying for a receiversliip to wiud up its 
affiairs. 

It is, of course, true that a corporation, in the state of New York, at least, 
eau now malie a gênerai assignment for the beneflt of credltors. Tliis, it is 
thought, was not so until the enactment of section 48 of the stock corporation 
law in 1890. CroU v. Knitting Co., 17 App. Div. 282, 45 N. Y. Supp. 680; 
Bank v. Brewster, 17 Mise. Rep. 443, 41 N. Y. Supp. 203; Bish. Insolv. § 117 
et seq.; Burrill, Assignm. § 45. But a gênerai assignment is not the usual 
method adoptée! by corporation lawyers in windlng up thèse créatures of the 
State. For obvions reasons, the other way is more popular. The dissolution 
proceedings provided for by the Code of Civil Procédure not only does two 
things at once,— dissolves the corporation and distributes its assets, the flrst of 
which a gênerai assignment does not do, but, as the practice has been worked 
out, the only adverse party usually notifled, or who appears at the time the 
application is made for the dissolution and the temporary receiver, is the attor- 
ney gênerai, with the resuit that instead of the receiver being the choice of 
the court, as is the theory of the law, he is the choice of the corporation or of 
the corporation's attomey. From this point forward, the administration of a 
corporation' s assets is, in efCect, in the hands of the receiver and the attorney; 
applications to court for permission to sell and the like being usually without 
notice, and merely perfunctory steps to keep within the terms of the law. 
Nor is there a practical différence in the matter of préférences. An individual 
can prefer to the extent of one-third. But since July 1, 1898, he has ceased 
to avail himself of the privilège, and it cannot be presumed that it was the 
expectation of the framers of the bankruptcy law that a failing debtor who 
made an assignment would continue the practice. No différent is it as to 
corporations. By the law of New York, they cannot prefer, for any préfér- 
ences made while they are insolvent can be set aside. This équivalence con- 
tinues throughout. The assets are coUected and distributed without préfér- 
ences, by a man chosen by the failing debtor, with Uttle supervision by the 
courts, and, as a rule, with few notices to creditors, or any active co-operation 
on their part. Therefore a corporation, in applying for a receiver, and the 
administration of the bankrupt concern's assets through that offlcer, is, in its 
effeot, strlkingly équivalent, even if not equal, to a gênerai assignment for the 
benefit of creditors. If, from the standpoint of a ereditor, — which is the only 
standpoint to be taken by a bankruptcy court,— there is any différence, other 
than that in the one the court formally accepts and appoints the nominee of 
the debtor, and that in the other the debtor itself chooses the assignée, I hâve 
not been able to discover it. There is a distinction, it is true, but it is one 
which, in practice, is without a différence. The attorney for the alleged bank- 
rupt calls attention to the analogy which exists between the effort frequently 
made in this state and elsewhere to hold transfers by insolvent debtors through 
the instrumentality of chattel mortgages, deeds, and bills of sale gênerai as- 
signments, and therefore void, because preferring one ereditor to a larger ex- 
tent than permitted by the statute; but he overlooks the fact that the state 
courts, in refusing to hold such transactions équivalent to gênerai assignments, 
were not construing a System of jurisprudence, the cardinal principle of which 
is, by sweeping aside ail artiflcial distinctions, in summary fashion, if neces- 
sary, to get at equality of payment, and thus equity to ail. 

But the most impressive of the arguments urged by the alleged bankrupt is 
that the state statute and the fedAal statute are in harmony, and that, there- 
fore, the court which obtained jurisdiction first should be allowed to adminis- 
ter the estate. If they are in harmony, there is no doubt that the alleged 
bankrupt is right; but are they? Bankruptcy laws hâve two main and sev- 
eral minor objects. The main objects are: (1) That an honest debtor may 
obtain a discharge enforceable throughout the limits of the United States; 
(2) and, as a condition précèdent to such discharge, that he shall submit his 
property to the court and its ofHcers, and that the same, with certain humane 
exceptions, called "exemptions and prloritles," shall be distributed ratably 
among ail his creditors. Buchanan v. Smith, 16 Wall. 277; Bailey v. Glover, 
21 Wall. 342; Fisher v. Vose, 38 Am. Dec. 243. Among the minor objects 
of such a law are: (1) That the estate of a debtor shall be cheaply and speed- 
ily administered; (2) that the priorities allowed shall be uniform; (3) that 
95 F.— 61 
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creditors shall hâve notice of ail prpceedings; and (4) mpst important, tliat the 
estate shall be marshaled and distributed by an oflicer chosen by the creditors. 
If ,tbis is a l^ir statement pf the objects of the law, the gtatute of New York 
controlUng on the marshaling an^ dlstrlbuting of a corporation's assets is not 
in. harmony wlth the bànkruptcy act. It cannot, of course, be said that there 
Is the same merit in the contentipii of tjiesé creditors that there would be were 
they creditors attacking an ijUdiyîdual on the ground that he had made a gén- 
éral assignaient, either wlth «r.!vylth(>ut préférences; but the harmony urged 
on the argument, and agaiii asserfealn the brief of the.couusel for the alleged 
bankrijpt, does not really exist. Compare Shyrock y. Bashore, 13 N. B. R. 
•481, t'ed. Cas. No. 12,820. " 

The first of the great objèçts of the bankrpptcy law is of no moment hère. 
A dlscjiarge from debts Is not asked for, because the dissolution pf a corpora- 
tion Is sought, and it, so far as Its creditors are concerned, dies. It bas nei- 
ther a future nor a hereafter. Its debts die wlth it. Shyrock v. Bàshore, supra. 
But wljiàt of the second great pbject' of a bànkruptcy law,— ratable distribution? 
It is urged with much force, and egual trnth, that, under the state law, this 
corpora,tipii could not prêter ,one creditor over other creditors, and it is not 
claimed that it seeks other than a ratable distribution. But whateyer the cor- 
poration njay or may not haye done the law does for It, and In that is the 
want of harmony which alone entitles thèse petitloning creditors to an adjudi- 
cation. , 

It is unaecessary to go into the mooted question of the tltle possessed by a 
temporary recelver Intermediat© his appolritmept and his ^ippplntment as a 
permanent recelver, or his titleaftei he shall become a permanent receiver. 
Xeither is it necessary to review the mas^ of judlcial décision which some- 
times recognizes, , sometimes réfuses tô recognize, a receiyer's right to sue In 
a f oreign : jurJsdIction. Boot^ v. Clark, 17 Sow. 322; Chandier v. Siddle, 10 
N, B. R. ^6, ted. Cas. No. 2,594. It Is sufflclent to say that, in spite of déci- 
sions which îire confusing In the extrême, tliè law In the United States, dlfCer- 
ing from the law In Bngland, Is to the efCect tha,t, while a receiver will usually 
be allowed. hy comity to sue Ii^ another state, his title to prpperty which may 
be in that state, and therefpre his right to possession, wlll bë recognized by the 
courts of, thj|.t state only to suçh an extent as will npt coniliçt with the rights 
of the citizéns of that state or with public pplicy. Gluck ife B. Rec. (2d Ed.) 
p. 222; 20 Ain. & Eog. Enc Law, pp. 34, 35, 65; Smith, Rec. § 240; Bank v. 
LacoDJbe, 84 N. Y. 367; Attorney General v. Atlantic Mut. Life Ins. Co., 100 
X. Y. 279, 3 3Sr. BJ. 193; Folger.v. Insurance Cp., 99 Mass. 267; SImpkIns v. 
Smith, 50 ;Hpw. Frac. 56; aad American Nat. Bank pf Deliver v. National 
Beneflt & Casùalty Co., 70 Eed. 420. The décisions in one sta,te are too apt 
to be thé reverse of those jh ^POther. It did not appear on the argument 
that thIs corporation hàd proçerty In other statés, though, from the fact that 
a majority of the petitioning creditors are nonresidents of New York, It can 
be inferred that a goodly nmribéf of Its debtors, as well, are cltizens of other 
States. Even if the situs qt a debt due a corporation Is the place wherè the 
corporation Is domiciled,— thpugh this Is not, apparently, a rule uniformly rec- 
ognized,— there Is no question but what a mdlority of the stàtes permit their 
citizéns, by garnlshee process or analogous proceedings, to seize the property 
of an InsPlvent corporation ^pmlclled in another state, and recognize their 
title and Interest as paramouflt to the title and interest of a foreign receiver. 
If, then, in some of the states, thç questioa of a foreign rcjceiver's title ta an 
insolyent corporation's property therein is unsettled, and, stiU more, if In a 
very large number of states It Is settled against a receiver, what of the doc- 
trine of préférences? I am Informedi though It was. not stated on the argu- 
ment, that garnlshee process has already been begun in the state of Pennsyl- 
vanla agalhst some of this corporation's property there. Whether that be true 
or not, the principle is the samé. If courts of other states permit creditors 
résident of such states to resist the title of a receiver under the laws of this 
state, thpse creditors by operatipn of law may become preferred, and, so far 
as they are concerned, and therefore ail the other creditors whose dividenda 
are thereby reduced, the main purpose of the law may be violated. The same 
argument may be made, if, Instead of préférences, the subject under Investi- 
gation be the priorities allowed in différent states, or If the subject be the ex- 
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penses of administration. Congress has given creclitors the riglit to insist that 
the priorlties and expansés be no more than thbse fixed by the fédéral law of 
1898. State laws are in this particular liarmonious neitlier with each other 
nor with the fédéral statute. As a nile, the state statutes are more libéral. 
The gênerai ereditors hâve the right to Insist that that différence be theirs, 
rather than the property of creditors given priority locally, or receivers or 
assignées chosen by the defunct concern. It Is urged that the state law pro- 
vided that creditors be notifled and consulted, as does the fédéral law, but an 
examination of the sections of the Code conceming notice and of the sections 
of the banliruptcy law on the same point, to say nothing of the want of notice 
characterizing the state proceeding in actual practice, will at once bring out the 
marlîed différence between the two statutes. But more important than any of 
the minor objects Of the banlîruptcy System is that it puts into the hands of 
creditors the right to choose the offlcer who shall administer the estate. In 
the case at bar the creditors were not consulted, and the receiver appointed is 
the président of the defunct corporation. He is a reputable citizen, and doubt- 
less compétent to be the court's représentative; but it has been held from time 
immémorial in England, and similar dicta will be found in many of the cases 
under our law of 1867, that one of the main objects of the banliruptcy System 
is to put the personnel of the administrating ofHcer into the hands of the cred- 
itors. Thus might the parallelism be carried fnrther. The harmony between 
the two statutes, theref ore, becomes very inharmonious, and the second point 
urged by the alleged banlirupt valuable to the petitloning creditors, rather than 
to it. 

With thèse différences and the results to be accomplished in mind, It will bear 
répétition that It has been often held that a banlsruptcy law is a remédiai 
statute, and that it should be construed with a vlew to effect its objects, and 
perform justice between a debtor and his creditors. In re Muller, Fed. Cas. 
No. 9,912. It will not be forgotten, also,— and there can be no doubt about 
the propriety of the ruling,— that, where there is a doubtful meaning to a phrase 
in the banliruptcy law, that construction should be controUing that will give 
the most uniform opération throughout the country. Eailroad Co. v. Jones, 
5 N. B. R. 97, Fed. Cas. No. 126. The purpose of the words "made a gênerai 
assignment for the benefit of creditors" is clear, when applied to the act of a 
natural person. It is not so clear— indeed, in the light of what has gone be- 
f ore, it is, perhaps, doubtful— wlien applied to a corporation. The broad, rather 
than the narrow, meaning must be given. 

The reasonableness of this view will be emphasized by .a glance at the con- 
verse of it. Would it be anything other than that, though the banliruptcy 
law of 1898 prohibits corporations from becoming voluntary banlirupts, they 
can, without let or hindrance, beeome voluntary insolvents under the state 
law; that, though it is the policy of the bankruptcy System to administer es- 
tâtes through the creditors by fréquent notice, and by means of an offlcer of 
their own choice, yet insolvent corporations may administer their property prac- 
tically without notice, and by an offieer chosen by the defunct concern; that, 
though it is the policy of the fédéral law that no créditer be given a préfér- 
ence, yet, by the opération of local laws, nonresident creditors may get their 
full due, and local creditors but a small percentage? In short, sueh a ruling 
would malce the baniîruptcy law not only inharmonious with the purposes 
which led to its enactment, but would remand creditors of insolvent corpora- 
tions to laws and customs which in themselves were a fréquent source of the 
complaints that erystallized into the demand from creditors ail over the coun- 
try that the présent law hâve involuntary features, that debtors might at 
last be amenable to restralnts and ponalties long thought necessary, and as 
long enforced in other commercial nations. 

Besides ail this, there is much reason, as well as authority, in the conten- 
tion that the action of this corporation is a fraud on the banli:ruptcy act itself. 
Récent cases holding to this doctrine (predlcated, however, on gênerai asslgn- 
ments, not receiverships) are In re Gutwillig, 90 Fed. 481, afflrmed in 92 Ped. 
337; In re Sievers, 91 Fed. 360. See, also, a lilie dictum in Ke Etheridge Fur- 
niture Co., 92 Fed. 329, 332. Were it necessary, it would perhaps not be diffi- 
cult to maintain Ofen so pronounced a position, and thus to hold this corpo- 
ration a banlirupt even without showing the commission by it of one of the 
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fi-ve: açts of bankruptcy deflned in the law. Without, however, going to that 
llmit, a strong argument polnting to the propriety of the enlarged meaning of 
theiîourth act of bankruptcy already glven may be deduced from the trend 
of idesision, prier to the act of 1898,i as. to the effect on the rights of créditons 
of a (gênerai agsignment for the benéflt of credltors, even if without préfér- 
ences. None of our bankruptcy l^ws prèviously passed hâve recognlzed, in 
words, a gênerai assignment for thé tpneflt of credltors as an act of bank- 
ruptcy. The Engllsh bankruptcy law does not apply to corporations. They 
are wound up under the "Companies Act," as It is called, by a Uquldator ap- 
polnted by the high court of justice. There are, therefore, no Engllsh décisions 
available to the particular question Involved. Nor are there décisions under 
the law of 1867, whlch permitted both kinds of bankruptcy, where the debtor 
was a corporation, because, early In the administration of the law, It was 
decided that the appointment by a state court of a reeeiver to take possession 
of the property of a corporation was "a taking on légal process," within the 
meaning of the thirty-nlnth section of the act. In re Merchants' Ins. Co., 3 
BisSi 162, Fed. Cas. No. 9,441, and other cases prèviously cited. In other 
words, the courts were not obligea to go behlnd the law, and stand upon the 
purposes of the law. But, with référence to natural persons, the trend of 
judlclal décision Is very strlklng. For a century or more it has been held in 
England that the making of a gênerai assignment for the beneflt of credltors 
is a fraud on the bankruptcy law, in that it takes the administration of the 
estate froin the hands of the offlcer; appolnted under that law, and puts It in 
the hands of a person or offlcer chosen by the failing debtor. Gazz. Bankr. 
(4th Hd.) pi. 83. It is impossible to add anythlng eoncerning thls trend of dé- 
cision in England to the admirable opinions found in Barnes v. Rettew, Fed. 
Cas. No. 1,019, aud in Globe Ins. Co. v. Cleveland Ins. Co., Fed. Cas. No. 
5,486, and in the brlefs of the able counsel reported in Platt v. Archer, supra. 
The English bankruptcy law now contalns a clause analogous to ours, making 
a gênerai assignment for the beneflt of credltors an act of bankruptcy. Section 
3, subd. a, cl. 4, Bankruptcy Act 1898. But, without It, it cannot be doubted 
that the broad rule referred to would stlU be recognlzed there, and that, if 
necessary, the courts would still hold that such an assignment is a fraud on the 
law. This has not always been the vlew of our courts. Under the law of 
1841, followlng the English décisions, It was frequently held that such an as- 
signment was an act of bankruptcy per se, even though not strietly within 
the meaning of section 1 of that law. Jones v. Sleeper, Fed. Cas. No. 7,496; 
Gassett v. .Morse, Fed. Cas. No. 5,264; Ex parte Breneman, Fed. Cas. No. 
1,830. Under the law of 1867, It was early held that such an assignment was 
not an act of bankruptcy, and the varions district and circuit courts disagreed 
with each other for many years. Compare .Langley v. Perry, Fed. Cas. No. 
8,067, with In re Smith, Fed. Cas. No. 12,974. The question was, however, 
finally settled In Globe Ins. Co. v. Cleveland Ins. Oo., supra,— an opinion whlch 
is luminous with learnlng and éloquent of industry. Compare, also, In re 
Kraft, 4 Fed. 523. The suprême court of the United States seèmed to doubt 
whether, under the law of 1867, such an assignment was an act of bankruptcy. 
Mayer v. Hillman, 91 U. S. 496, 501. And yet in Boese v. King. 108 U. S. 
379, 385, 2 Sup. Ot. 765, it finally and flatly recognlzed the prlnciple. Now, if the 
English doctrine Is the true one, and our courts so hold In many dicta, even if 
by reason of words in our bankruptcy laws which could be more easily 
stretched to the implied meaning, and thus a resort to the broad principle 
avoided, there are few précise holdings that a gênerai assignment witliout préf- 
érences is per se a fraud on the law, and, therefore, an act of bankruptcy. 
though not so denominated in the words of the statute, what shall be said 
of an act which takes from the credltors the right to nomlnate their own trus- 
tée, and vests that right In a failing debtor, and which permits certain cred- 
ltors to secure préférences, which, in short, nulllfles the two main purposes of 
a bankruptcy law applicable to corporations? If the courts could spell the 
words "gênerai assignment for the beneflt of credltors" Into the laws of the 
past, it certainly Is no greater— Indeed, it is a much less— exercise of equity 
powers to Interpret those words as meaning, when applied to corporations, the 
équivalent act of liquidating through a reeeiver. ^ 

I therefore recommend that an order he entered adjudglng the Empire 
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Metallic Bedstead Company a bankrupt, on the ground that, being insolvent, in 
applylng for its dissolution and for a temporary recelver under the laws of the 
State of New York it did an act équivalent to an assignment for the benefit 
of its creditors, within.the meanlng and purpose of the bankruptcy law of 1898, 
and thereby commltted an act of bankruptcy. Let a report be prepared to the 
district court aecordingly. 

Lewis & Lewis (Tracy C. Becker, of counsel), for petitioning credit- 
ors. 

Moot, Sprague, Brownell & Marcy (William M. Marcy, of counsel), 
for alleged bankrupt. 

COXE, District Judge. The Empire Metallic Bedstead Company is 
a manufacturing corporation organized under the laws of New York. 
In April last the directors made application, under the provisions 
of the New York Code of Civil Procédure, for its voluntary dissolu- 
tion. A receiver was appointed by the state suprême court and duly 
qualifled as required by law. A pétition in involuntary bankruptcy 
was thereafter tiled by certain creditors alleging, inter alla, that the 
proceedings in the state court constituted an act of bankruptcy. The 
corporation answered denying that it had committed an act of bank- 
ruptcy. The issue thus framed was referred to the référée who re- 
ports in favor of an adjudication. The matter now cornes to the court 
for décision under the provisions of rule 8 of this court. The sole 
question to be determined is whether the application for a voluntary 
si.issolution in the state court constitutes an act of bankruptcy. Ail 
other allégations of the pétition were abandoned at the argument. 
It is not pretended that the Metallic Bedstead Company has commit- 
ted any of the acts enumerated in section 3 of the act, but it is asserted 
by the petitioners that the proceedings in the state court are équiva- 
lent to "a gênerai assignment for the beneflt of creditors." *Even if 
equivalency be admitted a construction which adds a new act of 
bankruptcy to the law is beyond the power of the court. It is judi- 
cial législation. A pétition for a voluntary dissolution is not an 
assignment for the beneflt of creditors. This must be conceded, and. 
with the concession debate must cease. Were this otherwise the 
court might expand the list of acts of bankruptcy indeflnitely by 
demonstrating that acts not stated in the law and not within the 
législative intent produce results similar to those which follow from 
the acts which are there stated. Acts which one court may regard 
as équivalents another court may décide to be wholly dissimilar. 
Thus will the practitioner embark upon a shoreless sea of spéculation 
where judicial ingenuity will be substituted for the plain provisions 
of the statute. If this view of the law be correct further discussion 
is unnecessary. 

Argument designed to prove the similarity of results and the 
inadequacy of the law is clearly beside the mark. When the court 
has ascertained what the law actually provides its duty is donc. The 
question is not what the law should be but what it is. Admitting, 
however, that the examination may be extended along the lines urged 
by the petitioners, the court is not prepared to accept their conclu- 
sions. It is thought that there is much to be said in favor of the 
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propc^sition that'the proceeding for a voluntary dissolution of a cor- 
potatioû'ië aèt 'thé équivalent of d général assignaient for thè beneflt 
of; crédît^îp^ fend tfi^it fie omissipii of, thè former as, 4% act of bank- 
ruptcy wa^'npt the r'esuït of inaidVert^nce, but was inlieàtionally made. 
Those who practiced under the former act will remember that one 
of the principal accusations against it and the one which largely 
influencée its repeal was the fact that it permitted reckless, and, 
oftentimes, revengeful creditors to take the affairs even of a solvent 
corporation out oî thé hands of the state courts and plunge it into 
bankruptcy against the protests of those most deeply inte'rèsted. May 
it not.b(e:that congress deliberati^ly,ijitended to leave the ;dissolution 
of thèse créatures of statute to thés courts of the sovereign that cre- 
atedthw? : There are niany provisions of the act which indicate that 
it was not' the purpose of the lawwfikers to interfère so long as the 
proG^ed,j,ogs are free ifrom fraud land are not manifestly antagonistic 
to the purposes of the act. A corporation cannot beçome a voluntary 
bankrupt. It is, therefore, compelled to seek relief in the, state courts. 
Only a manufacturing corporation, or one engaged in similar pursuits, 
can be ittad^,;aninvoluntary bankrupt. Section 4, cls, a,.b. A corpo- 
ration may make an assignment for the, benefit of creditors, and it 
must be fissumed that the lawmakers had in mind the distinction 
between ;this act and the submission by, the corporation of its affairs 
to the court; in order that they may ]be wound up by an offlcer ap- 
pointed by the court aud under its supervision. One important dif- 
férence between the two proceedings is that a gênerai assignment 
U8ua,],ly implies insolveacy; a voluntary dissolution does not. The 
latt^^ .cOiU.r^eî is ,frequently resorted ;tQ where a solvent corporation 
desires ,to.,go, put of business. If the petitioners': ;contention be ac- 
cepted, as the correct exegesis of the law a solvent as well as an in- 
solvent cprporatipn can be forced into bankruptcy. ' By applying for 
a dissolution it-has ma^e a gênerai assignment qtnd .an; adjudication 
must fpllow. The fact, that the corporation is abundantly able to pay 
its creditprSiis np bar. This question is set at restby the décision 
of the suprême court in the case of George M. W^st Co. v. Lea, 19 
Sup. et. 836, reported below, 91 Fed. 237. This was the case of a 
corporation which had made a gênerai assignment. A pétition in 
bankruptcy ■ was flled and the corporation answered denying in- 
solvency.i;The court say: 

"Our conclusion, then, is that, as a (ïeed,;Of gênerai assignment for the beneftt 
of creditprs is made by the bankruptcy act alone sufliciçnt to justify an adju- 
dication in'înVoluntary bânliTuptcy against the debtor niaklng such deed, with- 
oiit refereriôë to his sôlvency at the tlme of the filing of the pétition, that the 
déniai of MsolYency by way of défense tô à pétition based upon the makiug 
of a deed of gênerai assignment, Is not warranted by the bankruptcy law; and, 
therefore, that the question certified , must be answered in the, négative." 

Thus a corporation which is not' bankrupt and which bas merely 
asked for permission to go into liquidation is forced ipto a position 
which may seriously impair the value of its property. The discussion 
might be ipursued indefinitely and other dissimilarities pointed out, 
but it is unnecessary. The court is of the opinion flrst, that the pro- 
vision of the law is too plain to admit of construction, and, second, 
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tliat even if this were otherwise, the différences between tlie two pro- 
ceedings in question are so marlied that they cannot be regarded as 
équivalents. The pétition is dismissed. 



In re HEMPSTEAD et al. 

(Circuit Court, E. D. Pennsylvania. August 14, 1809.) 

No. 31. 

1. CUSTOMS DUTIBS— BOAED OV GENERAL APPRAISBHS— HeARING OF ApPEALS. 

ïhere is notliing in ttie law govei'ning tlie board of gênerai appraisers 
wliich requires that tliere sliould be original testimony heard by them in 
every case on appeal, and sueh testimony is uunecessary wliere tlie record 
and exhibits sent up by tbe collector furnish suifleient basis for tbeir dé- 
cision. 

2. Samb — Classification— SciBNTipic Books. 

The faet that the author of a médical worli quotes largely from the 
writings of others, and deals with tlie rcsults of investigations made by 
others, does not deprive his boolc of its character as one of "original scien- 
tiflc researeh," entitled to free entry, under paragraph 410 of the tariff 
actofl894. 

3. Samb— Books— Unedund Shbetb. 

The Word "booiis," as used in the provision of the free list of the tariff 
act of 1894 (paragraph 410), permitting the free entry of "scientific boolss 
and periodicals devoted to original scientific researeh," cannot be given such 
a narrow construction as to exclude the unbouud sheets of a scientific booli. 

This was a proceeding by the United States to review the décision 
of the board of gênerai appraisers reversing the action of the col- 
lecter in assessing for duty certain merchandise imported by O. G. 
Hempstead & Son. 

James M. Beck and M. F. McCulIen, for the United States. 
Frank P. Prichard, for respondents. 

GEAY, Circuit Judge. The facts in this case are established by 
the record, and are undisputed by either party. They are as follows : 
O. G. Hempstead & Son imported into the port of Philadelphia, on 
May 26, 18116, certain nifirchandise, consisting of printed sheets of a 
work entitled "A Text-Book on Diseases of the Ear and Adjacent Or- 
gans, by Dr. Adam Politzer." After due entry, the merchandise in 
question was classitied by the local appraiser, and a duty assessed 
thereon of 25 per cent, ad valorem, under paragraph 311 of the tariff 
act of August 28, 1894. The importers made protest, and appealed 
from this classification and assessment of duty, and claimed that the 
merchandise was free from duty, under paragraph 410 of the said 
tarifï act. The appeal tlien came before the Ijoard of United States 
gênerai appraisers, and on November 29, 1896, the board reversed 
the décision of the collector of this port, and found that the mer- 
chandise in question was exempt from duty, under paragraph 410 of 
said tariff act. No witnesses were called on behalf of the importers 
before the board of United States gênerai appraisers. Three ques- 
tions hâve been raised by the government, viz.: First. That the im- 
I>orter offered no oral testimony before the board of appraisers, and 
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that, therefore, the board had no right to reverse thé décision of tlie 
collector.; Second. That on the merits the décision of the board 
of gênerai appraisers to the effect that the boolv was a book of original 
scientific research was erroneous. Third. That because the book 
was imported in unbound sheets it was not a book, and therefore not 
entitled to free entry. 

As to the flrst question, in the opinion of the court, there is noth- 
ing in the law governing the action of the board of appraisers which 
requires that in erery case there should be original testiniony heard 
by said appraisers in the case of an appeal taken to them, or that wit- 
nesses should be actually called to testify whether, in the opinion 
of thë board, their testimony was necessary or not. The collector 
sehds up the record, and ail papers and exhibits that were before him, 
and necessary for the décision of the case. It may well happen that 
such record and papers will afford a sufficient basis for the judgment 
of the board of appraisers. This is especially true in the présent 
case, where the principal thingtô bfe considered was the character of 
the book imported, a copy of which was before the board. 

As to the second question, paragraph 410 of the customs act of 
1894, prescribing a free list, includes "scientific books and periodicals 
devoted to original scientific research." An inspection of the book 
will dçmonstrate that it is a work devoted to original scientific dis- 
cussion or research, and not merely a compilation. That a book of 
this kind should necessarily quote largely from the writings of others, 
and deal with the results of investigations made by others, not only 
does not deprive the book of its character as one of original scientific 
research, but may tend to characterize the author as one well quali- 
fled for the original work he hàs in hand. But in this case there was 
testimony taken under the order of Judge Dallas, before one of the 
appraisers, and returned to the circuit court for its enlightenment. 
In this way we hâve the testimony of three eminent physicians, ail 
tending to establish the flnding of the board of gênerai appraisers in 
regard to the character of the book imported, and, as this testimony is 
not contradicted or denied by the government, it is sufiQcient of itself 
to détermine the matter for the court. 

As to the third question, that because the book was imported in 
unbound sheets it was not a book, and therefore not entitled to free 
entry, it is not necessary to say more than that no sueh narrow défi- 
nition of the Word "book" can be accepted by the court. The stat- 
ute itself does not undertake to make any such distinction. The col- 
lected sheets containing in orderly and connected fashion the record 
of the intellectual and literary work of the author is a book unless for 
some pârticular and spécial putpose a narrower définition is pre- 
scribed by law. The object of the statute was evidently to remove as 
far as possible obstruction to the f reest possible circulation of the 
results of original scientific inquiry tending to the advancement of 
learning and the benefit of humanity. The décision of the board of 
gênerai appraisers is therefore affirmed. 
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In re HEMPSTEAD. 
(Circuit Court, E. D. Pennsylvania. August 15,.1899.) 

No. 48. 

CusTOMs DuTiES— Classification— SiLK Bannbrs for Présentation to Ciiurch. 
Silk banners, embroidered by iiand in designs specially prepared hy an 
artist, made and imported expressly for présentation to an incorporated 
church Society, to be used in connection with its service, and wliieh dérive 
their value from their artistic appearanee, and not from tlie fact that they 
are embroidered, are "works of art," entitled to free entry, under paragrapli 
686 of the tarife act of 1894, and are not dutiable as silk embroidery, 
• under paragraph 301. 

Frank P. Prichard, for appellant. 
James M. Beck, for the United States. 

GKAY, Circuit Judge. This is an appeal by William 0. Hemp- 
stead, trading as 0. G. Hempstead & Son, from the décision of the 
board of United States gênerai appraisers affirming the action of the 
collector of the port of Philadelphia in respect to the classification 
for duty of flve church banners. In 1896 the importers brought into 
New York five highly decorated church banners for présentation to 
the Trinity Lutheran Church, of Eeading, Pa., by the Women's Mis- 
sionary Society of the same city. The designs embodied in thèse ban- 
ners had been specially ordered by the donors, through their prés- 
ident, to be made by a professional artist from Nuremburg. To 
aid him in this work, and in order that the banners, when complet- 
ed, should correspond with the architecture of the church, photo- 
graphie views of the church interior were sent to him. After thèse 
designs were completed, they were sent to the sisters of a Lutheran 
institution at Neu Dettelsau, Germany, who from them made the 
banners or hangings by the most exquisite and artistic needlework 
upon silk foundations. After their completion, which in ail con- 
sumed about one year, the banners were sent to America for prés- 
entation to the church, after which they were to be exhibited by it 
during the hours of public worship. The collector of the port, upon 
their entry, assessed duty upon the articles at the rate of 50 per 
centum ad valorem, under paragraph 301 of the act of August 27, 
1894, as silk embroidery. The importers flled a protest, claiming 
that the articles were exempt from duty, under the provision of par- 
agraph 686 of the same act, as "works of art" of the character there- 
in designated. Thèse two paragraphs, which are therefore involved 
in the détermination of the character of thèse articles, are as fol- 
lows: 

301. Laces and articles made wholly or in part of lace and embroideries, in- 
cludlng articles or fabrics embroidered by haiid or macbinery, handkerchiefs, 
neck ruffllngs, and rucWngs, nettings and veilings, clothlng ready made, and 
articles of wearing apparel of every description, including knit goods made up 
or manufactured wholly or In part by the tailor, seamstress or manufacturer, 
composed of silk, or of which silk is the component material of chief value, and 
beaded silk goods, not specially provided for in this act, flfty per centum ad 
valorem. 

686. Works of art, the production of American artists residing temporarily 
abroad, or other works of art, Including plctorial paintings on glass, imported 
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expressly for présentation to a national institute, or to any state or municipal 
corporation, or incorporated religiçus society, collège or other public institu- 
tion, includlng stained or painted wlndow glass or stained or painted glass 
Windows; buFÉ^èÉ-elsemptlon shaU be subject to such régulations as tlie see- 
retary of tbe treasury may prescribe. 

There is:but one question upon which the proper classification of 
the banners in question, therefore, dépends. Tliatthey were import- 
ed expressly for preseiitation to an incorporated religious society is 
establishéd by the unimpeached testimony of tlie only witness who 
was examined before tbe gênerai appraiser, to wbom, as examiner, 
tbe matter ^-as referred. If tbe banners are "works of art," tbey 
admittedly fall within the provisions of section 686. If they cannot 
be said to be "works of art," although they may fulflll the other 
provisions of section 686, of course the contention of tbe importer 
must fall. No expert évidence was taken before tbe appraisers. 
Both they and the collecter seemed to bave acted upon tbeir inspec- 
tion of the banners in question. They returned to the circuit court 
the record and ail the évidence, such as it was, before them, together 
witb a certifled statement of thé facts involved in the case, and their 
décision thereon. This court has already, in Re Hempstead (No. 31, 
Oct. Sess. 1896) 95 Fed. 967, decided that "there is notbing in the 
lawgoverning the action bf the board of appraisers which requires 
that in every casé there should bè original testimony heard by said 
appraisers in the case of an appeal taken to them, or that witnesses 
should- be actually ealled to tefetify wbetber, in the opinion of the 
board, their testimony was necefesary or not" Under the provision 
of section 15 of tbe act of Junè 10, 1890, the circuit court referred 
the case to' one of the gênerai appraisers as an offlcer of the court 
to take; and return to the court such further évidence as might be 
offéred by either party. TJnder this order the teistimony ;0f a single 
witneséîproducedby tiie imjporters was taken, to wit, the testimony 
of Jacàfe Pry, prof essor îq the tbeological seaniûary at Mt; Airy, 
and pastorof: the' congrégation, '.towhom the banners imported were 
to be presented. His testimony is as follows: 

"Q. Ishow yoù a banner' wiilcH Was ientered'ln the custoln housé on Janu- 
àty 9, I89é.' What is i'our knofvledge Of that banner? A. I toow that it was 
rèceivèd. Theiie are five banners ; that werg received as a, présent by the con- 
gregaitton/romttjG, iWomen's JJlsslon, Society, who gave l^e^ii^as; a présent to 
tli,e churc^i for tliè enrichmerit of oiir Service. Q. Are t'hey "banners slmilar to 
this? À. 'tné'sàiïié size, diffei'ent patterns arid différent colors. TKere Is a 
color in white, à'-cblor în black; a' 'color in purple, a color lu red, and a color in 
greeû. Q. Was the church of : which i you speak an incorporjated religious soci- 
ety? A. yps, sir. Q. Under iwjiatlaw? A. Pennsylvanie.. .(^.^Yousay this 
was a présent to the church? A. Tes, sir. Q. Èy whom? ' il The Women's 
Mission Society of Reading. Q. What negotiations transpired prlor to tlie do- 
nation by the association to the church? A. Mrs. Muhlenburg, who was prési- 
dent of this wbmen's: society,^ was traveling In Europe, and vislted the institu- 
tion at Neu Ûettëlsau, in Gernaiiny, whence the Protestant deaconesses corne, 
and there'She saiw the workofthlsi order, with which theyfumlsh churches, 
and by wMeliî they malntain thëi Institution for their Incomei i She: wrote to 
the society of' which she Is président, and asked that she should be allowed to 
order a Set of theSe cloths (or the use of Trinity Lutheran Ohurch, to be made 
as a présent or gift to the congrégation; to which they eonsented. She or- 
deréd them; An artist was employed to draw designs,— Dr.: Beck of Nurem- 
burg;" They 'Sent to me to gèt photographie views of the church Inside, to 
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make the liahners correspond witli the architecttee of the churcli. It took 
about onu year to make theiQ, after wlilch they were sliipped to the clmrcli at 
Ueading. ïhis is one of tliern. Q. How are tliose made, do you knowV A. 
That I could net answer. I do not know by wliat process, it is made. Q. 
You testifled they were made from designs? A. Yes, sir; designs drawn spe- 
eially by the artist for those. Q. Did yoti state the name of the artist who 
designed that? A. My recollection of the name is Dr. Beck.^Beck, at least. I 
do not know what kiiid of a doctor, whether an artistic doctor or not, but he 
is an artist in that line. Q. Was he a professional artist? A. A professional 
artist residing in Nuremburg. Q. What use is made of thèse banners in the 
churoh? A. They are exhibited during the hoursof pubhc worship. Q. How 
exhibited? A. Thia one you hâve there is put in front of the altar. There is 
anotlier one corresponding to it, a smaller design, that is suspended from the 
pulpit, and there is a third one— there are three of each set— tliat is suspended 
at the lectum or readiug desk. Q. Hâve they any use as an ordinai-y cover- 
ing? A. No, sir; they are taken away after the service, and put away, and 
tliey havo regular coverings to put over thèse pulpits, etc. Thèse are not eov- 
erlngs. They are exhibited for worship. They are designs. Q. To the chtrch, 
did thèse dérive their value from their artistic appearance, or from the fact 
that they are embroidered? A. Their artistic appearance. Anybody could 
make embroidery, but not anybody can make that kind of work. Q. Their 
value to the church was entirely from their artistic appearance? A. Cer- 
tainly." 

It seems to the court that the contention of the district attorney 
ihat, considering thèse articles as "works of art," they are never- 
theless subject tp the well-settled rule that gênerai législation must 
give way to spécial législation on the same snbject, and that gên- 
erai provisions of such a statuts must be interpreted so as to em- 
brace only provisions to which the spécial provisions are not ap- 
plicable, cannot be sustained. It is the gênerai législation which 
lays a duty upon ail embroideries. It is the spécial législation that 
exempts from duty, not ail works of art, but works of art imported 
''expressly for présentation to an incorporated religious society"; 
and a work of art imported for such a purpose, whether it be silk 
embroidery or dressed stone, is taken out of the purview of the gên- 
erai législation imposing duties by the particular description of the 
section granting the exemption. The testimony of the Rev. Mr. Fry, 
not contradicted by that of any witness produced by the govern- 
ment, is taken by the court as décisive of the question that thèse 
importations were works of art within the meaning of the statute, 
and, as it is not contended that they were not imported for présen- 
tation to an incorporated religious society, the question before the 
court must be determined in favor of the importers, and the déci- 
sion of the board of appraisers in the premises reversed. 



TJNITED STATES v. DE LUZE et al. 

(Circuit Court of Appeals, Second Circuit. November 15, 1898.) 

No. 18. 

CusTOMS Ddties— Classification— Gi,Ass Botti.es. 

Bottles coming within the provisions of paragraph 88 of the tariff act 
of 1894 are subject to separate duty thereunder, though imported fiUed 
with Champagne, dutiable at a fixed rate per dozen, under paragraph 243. 
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Appeal from the Circuit Court of the United States for thé South- 
ern District of New York, 

This céuàe cornes hère upoû an appeâ,! from a décision of the cir- 
cuit court, Southern district of îTew York (84 Fed. 156), reversing 
a décision of the board of gênerai appraisers, which afifirmed a rul- 
ihg of the coUector of the port of New York touching the rate of 
duty upon certain bottles containing Champagne, imported in March, 
1895. 

James T. Van Eensselaer, for the United States. 
W. Wickham Smith, for appellee. 

Before WAIiLACE and LAGOMBE, Circuit Judges. 

PEE CURIAM. The taj^ifE act of 1894 contained the following 
provision as to duty on glass bottles: 

"Par; 88. Green and colored, molded or pressed and flint or lime glass bottles, 
hoilding more than one plnt, and demijohns and carboys, covered or uncovered, 
whether flUed or nnfiUed, and whetlier thelr contents be dutlable or free, and 
othermoMed or pressed, green and colored and flint or lime bottle glassware 
not specially provlded for in this act, three-fourths of one cent per pound," etc. 

Counsel for the importera concèdes that the bottles in controversy, 
which came hère fllled with dutiable Champagne, are within the 
provisions of this paragraph, and liable to pay a duty of three-fourths 
of one cent per pound, unless they are specially provided for else- 
where in the tariff act of 1894. It is further contended that such 
speciial provision is to be found in paragraph 243, which reads: 

"243. Champagne, and ail other sparkling wines In bottles, containing each 
liot more than one quart, and mOre than one pint, eight dollars per dozen," etc. 

Conceding that the last-quoted paragraph is not entirely free from 
ajQibiguity, and thkt when congress therein provided for a duty of 
"eight dollars per dozen on Champagne in bottles," the phrase might, 
without violence to its language, be interpreted either as including 
or ^s excluding the bottles, any such ambiguity seems entirely re- 
lievèd by the language of the next succeeding paragraph, 244, in the 
same act. Congress therein imposes a duty upon "still wines 
* * * in bottles, * * ♦ per case of one dozen bottles, * * * 
containing each not more than one quart," and adds the proviso, 
"but no separate or additional duty shall be assessed on the bottles." 
Undoubtedly, therefore, congress assumed that, unless it thus ex- 
pressly exempted the bottles, its imposition of a duty on wines in 
bottles per case of one dozen bottles would leave the bottles subject 
to the provision for duty on fllled bottles contained in paragraph 
88 of the same act. When, therefore, in the preceding section, con- 
gress in substantially similar language lays a duty of eight dollars 
per dozen on Champagne and other sparkling wines in bottles, with- 
out exempting the bottles, it is a fair conclusion that it had no 
intention to exempt them from the opération of paragraph 88. 
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In re MASSACHUSETTS GENERAL HOSPITAL. 

(Circuit Court, D. Massacliusetts. July 7, 1899.) 

No. 668. 

CusTOMS Ddties— Classification— SciBNTiPic Instruments. 

Surgical instruments, specially designed and adapted for use in surgery, 
are "scientlfic instruments," and as such, when specially imported in good 
faith by a gênerai hospital, established, among others, for educational pur- 
poses, for use in its clinics and training school for nurses, are entltled to 
free entry, under paragraph 5S5 of the tarlff act of 1894 (28 Stat. 543). 

Gaston & Snow, for petitioner. 
Boyd B. Jones, U. S. Atty. 

COLT, (Circuit Judge. TMs is an application by the Massachusetts 
General Hospital for a review of the décision of the board of gênerai 
appraisers, affirining the action of the collector of the port of Boston 
in the assessment of duties on a case of surgical instruments en- 
tered October 28, 1895. The duties were assessed under paragraph 
177 of the tarife act of August 27, 1894 (28 Stat. 520): 

"Manufactured articles or wares, not specially provided for in tWs act, 
composed whoUy or in part of any métal, and whether partly or whoUy manu- 
factured, thirty-five per centum ad valorem." 

The petitioner, in its protest, claimed that the articles should bave 
been admitted free of duty under paragraph 585 of the free list 
(28 Stat. 543), which reads as f ollows : 

"Pbilosophical and scientific apparatus, utensils, instruments and prépara- 
tions, including bottles and boxes containing the same; statuary, casts of 
marble, bronze, alabaster, or plaster of Paris; paintings, drawings, and etch- 
ings, specially imported in good faith for the use of any society or institution 
incorporated or established for religious, pbilosophical, educational, scientific, 
or literary purposes, or for encouragement pf the fine arts, and not intended for 
sale." 

The évidence shows that the surgical instruments in question were 
imported in good faith for the use of the Massachusetts General 
Hospital in its clinics and training school for nurses ; that they were 
specially designed and adapted for use in surgery, and were such 
instruments as were ordinarily used by surgeons in the practice of 
their profession. The experts testiôed that they were scientific in- 
struments, for the reason that surgery is a science, and the instru- 
ments were specially designed for use in surgical opérations. There 
was no évidence that the instruments were used for any other pur- 
pose. The question presented is whether ordinary surgical instru- 
ments are "scientific instruments," within the meaning of the statute. 

The answer to this question is not free from difàeulty. By one 
rule of interprétation, an instrument may be classifled as scientific, 
by reason of its use in a particular science, for which it was primarily 
designed and is principally employed. By another rule of interpréta- 
tion, an instrument may be classifled as scientific, according to the 
intrinsic character of the instrument itself, and without regard to 
its use. Further, an instrument which at one time may hâve been 
properly classifled as scientific may, by reason of its common use in 
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the trades and arts, cease to be so considered, and become generally 
recognized as jnerely mechanical. ■ 

The tarifl act of 1883 (22 Stat. 513, c. 1?1) contained the foUowing 
provision: 

"Philosophlcal apparatus and instrtiiiieiits, thlrty-flve per centum ad valo- 
rem." , , ; 

Under this provision the niéaning of the words "philpsophical ap- 
paratus and instruments" was conStf ùed by the supreoie court in 
Eobertson v. Oelschlaeger, 137 IJ. ^.436, 438, 11 Sup. Ct. 148. In 
that case Mr. Justice Bradley, speaking for the court, said: 

"There is undoubtedly a clear distinction between meclianieal Implements 
and philosophical instruments or apparatus. • • * It is somewhat difflcult, 
in practice, to draw the line of distinction between the two classes, inasmuch 
as many instruments, originally used only for the purpose of observation and 
experimeht, hâve since corne to be used,' partially or whoUy, asi implements In 
the arts; ajid, on the other hand, many Implements merely inechanical a.re 
cons^antly used as aids in carrylng on observations and experiments of a phil- 
osophlcal eharacter. The most that can be'done, therefore, is to distingùlsh 
between those implemetits which aire mofe espécially used in making observa- 
tions, experhneuts, and discoveries, and thoie which are more espécially used 
in the arts and professions. For example, an astronomicai télescope, a com- 
pound microscope, a lihimikorf coil, woufd be readily elassed as philosophlcal 
instrurrients or apparatus, whlle the instruments commonly used by surgeons, 
physicians, surveyors, and havigators, for the purpose of carrylng on their 
several professions and callings, would be elassed among mechanical imple- 
ments,- or ipstruments for praqtieal use In the aïts and professions. In short, 
pljllpsophical apparatus and instruments are such as are more côinmonly used 
for thé purpose of making observations and discoveries in natute, and experi- 
ments for developing and exhibiting natural forces, and the conditions under 
which they can be called intp activity; while implements for mechanical or 
professional use In the arts are such as are more usually en^ployed In the trades 
and professions for performing the opérations, incidental thereto." 

In that case, asniall niicroscope, used for examining textile fab- 
rics, vi^as held to be a mechanical instrument, while a compound 
microscope was held to be a philosophical instrument; a common 
magnifying glass, used for reading print, was held to be a mechan- 
ical instrument, ^hile a magnifying glass, with a Ck)ddington lens, 
was held to be a philosophlcal instrument; an ordinary thermometer 
was held to be a mechanical instrument, while a thermometer with 
an arrangement for recording the niàximum and minimum tempér- 
atures was held to be a philosophlcal instrument. 

By paragraph 585 of thé act of 1894, congress added the word 
"scientiflc" to "philosophical," and admitted free of duty — 

"Philosophlcal and scientiflc apparatus, utensils, instruments, and préparations, 
ineliiding bottles aiid boxes contalning the game; statuary, casts of marble, 
bronze, alabaster, or plasfer 6f Paris; palntings, drawings, and etchings, 
speeialiy imported in good falth for the use of any society or Institution Incor- 
porated or established for religions, philosophical, educational, scientiflc, or 
literary purposesi or for encouragement of the flne arts and not Intended for 
sale." 

This wholç provision is much broader in scope apd purpose than 
the earlier Btatute of 1883(relating,to philosophical instruments. It 
was tbe évident intention of congress, by this act, to aid the ad- 
vancenient : of knowledge by admitting free of duty philosophical 
ai^d sdieptiflc instruments and wprks of art, used for the purpose 
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of instructian, observation, experiment, or discovery, by institutions 
organized for the promotion of science, learning, and the fine arts. 

This provision came before the court in XJ. S. v. Presbyterian Hos- 
pital, 18 C. C. A. 338, 71 Fed. 866, 38 U. S. App. 201. That case 
was similar to the présent case. It involved the proper classification 
of certain articles imported for the use of a hospital, "in connection 
with its clinics and training school, and [which] were adapted for use 
by physicians and surgeons in the treatment of diseases or physical 
injuries." The board of gênerai appraisers in that case, foUowing 
the distinction between "philosophical" and "mechanical" laid down 
in Eobertson v. Oelschlaeger, held that the instruments were me- 
chanical, because they were used by physicians and surgeons in the 
practice of their profession. The circuit court reversed that décision, 
holding that ail the articles were scientiflc instruments, because de- 
signed for use in médical science. The circuit court of appeals 
reversed the décision of the circuit court, upon the ground that: 

"The term 'scientiflc instruments' is intended to refer to the intrinsic char- 
acter of the thing itself, and means any instrument which, in ordinary défini- 
tion or the acceptation of experts, would fall within that category; and, in 
cases arising under the statute, what is or what is not such an instrument is 
to be determined as a question ot tact, according to the nature of the thing 
itself, and not necessarily according to the nature of the use for which it is 
primarily designed, or in which it is principally employed." 

Following this interprétation of the statute, the court of appeals 
decided that part of the articles in question were scientiflc instru- 
ments and part were not. This rule of interprétation is seemingly 
in conflict with Eobertson v. Oelschlaeger, where the suprême court 
adopted the rule of "principal use," rather than "intrinsic character," 
with respect to philosophical instruments. Further, there are prac- 
tical diificulties in the way of satisfactorily determining, by the testi- 
mony of experts, whether each imported article is or is not a scien- 
tiflc instrument, by reason of the intrinsic character of the thing 
itself. Moreover, this construction does not seem to eflfect the pur- 
pose of the statute, which is to aid the advancement of science and 
the une arts by the admission free of duty of the means or instru- 
ments hecessary to that end. 

The main contention of the govefnment in the présent case is that 
the language used by the suprême court in Eobertson v. Oelschlaeger 
respeçting "philosophical instruments" is applicable to "scientiflc in- 
struinents," under paragraph 585 of the act of 1894, and that the 
articles in question should be classed as mechanical instruments, 
because their principal use is by surgeons in the practice of their 
profession. On the other hand, the importer claims that they should 
be ciassed as scientiflc instruments, because surgery is a science, and 
the instruments are specially designed for use in médical science, and 
are primarily employed for such purpose. The case of Eobertson v. 
Oelschlaeger related to the construction of the term "philosophical 
instruments" in the act of 1883, which assessed a duty of 35 per 
centuna ad valorem on such instruments. The présent case relates 
to the construction of the term "scientiflc instruments" in the act of 
1894, which admits free of duty philosophical and scientiflc instru- 
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ments, :îmported for the use of institutions organized for educa- 
tio^ftal aiid scientific purposes. 

As i^ier^ is a distinction betweep philosophy and science, so there 
may be said to be a distinction between philosopMcal instruments 
and scientific instruments. Philosophy bas référence "to the funda- 
mental partof any science," — ^to "gênerai principles connected with a 
science, but not forming part of it" Science, on the other hand, 
signifies "knowledge, coôrdinated, arranged, and systematized." It 
is knowledge "gained by systematic observation, experiment, and 
reasoning." Philosophical instruments, as deflned by Mr. Justice 
Bj-adley in Eobertson v. Oelschlaeger, are such as "are more es- 
pecially used in making observations, experiments, or discoveries"j 
or, more specifically, "philosophical apparatus and instruments are 
such as are more commonly used for the purpose of making ob- 
servations and discoveries in nature, and experiments for developing 
and exhibiting natural forces, and the conditions under which they 
can be called into activity." Scientific instruments may be said to 
be such as are specially designed for use, and principally employed, 
in any branch of science. Such use may be for the purpose of observa- 
tion, experiment, or instruction, or it may be a use in connection 
with the professional practice of a particular science. The use of a 
surgical instrument by surgeons in the practice of their profession is 
as much a strictly scientific use as when it is employed in clinics and 
training schools, or for the purpose of experiment. Ali thèse uses are 
equally scientific, because they specially concern a particular branch 
of science. The use of philosophical instruments, from the nature of 
the Bubject to which they relate, may be said to be limited to ob- 
servations, experiments, and discoveries, while the use of scientific in- 
struments, from the nature of the subject to which they relate, may 
extend to other purposes. 

Under the doctrine of "principal use," laid down in Eobertson v. 
Oelschlaeger, an instrument is not to be classed as philosophical, but 
mechanical, when its principal use is in the arts, trades, or profes- 
sions, because such use is not philosophical. So it may be said that 
an instrument is not to be classed as Scientific, but mechanical, when 
its principal use is in the trades or arts, because such use is not 
scientific. The language of Mr. Justice Bradley in Eobertson v. Oel- 
schlaeger, respecting what instruments would be classed as mechan- 
ical, must be taken in connection with the question before the court, 
which related to "philosophical instruments" in the act of 1883. A 
strict application of the language used in that case, in drawing the 
distinction between "philosophical" and "mechanical" to the présent 
case, is to make "philosophical instruments" and "scientific instru- 
ments" convertible terms, or to mean the same thing. It also results 
in giving a naxrow and illogical construction to this provision of the 
statùte. To hold that an instrument specially designed and adapted 
for use ip médical science is to be classed as scientific when prin- 
cipally used in Surgical opérations in clinics and training schools, and 
is not to be so classed when commonly used by surgeons in the 
same opérations in the practice ôf their profession, does not commend 
itself to reaàon or to common sensé. 
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Looking at the whole of paragraph 585, and giving to it a construc- 
tion in accordance with what seems to hâve been the intention of 
congress, the term "scientiflc instruments" meana instruments spe- 
cially designed for use in any particular science, and which are prin- 
cipally employed for such purpose; and, surgery being a science, it 
covers the surgical instruments in question in this case, which were 
imported for the use of the Massachusetts General Hospital in its 
clinics and training school. The fact that such instruments are em- 
ployed by surgeons in the practice of their profession does not make 
them mechanical instruments. Instruments of this kind, in our opin- 
ion, are scientiflc instruments, within the meaning of the statute, 
until it is shown that their principal use is in the trades and arts. 
For example, an ordinary knife is a mechanical instrument, because 
its principal use is in the trades and arts, while a surgeon's knife, 
specially designed for use in surgery, and principally used for such 
purpose, is a scientiflc instrument. As applied to scientiflc instru- 
ments, this construction does not seem in any way to conflict with 
the views expressed by the suprême court in Eobertscn v. Oelschlae- 
ger, and the doctrine of principal use recognized in that case. 

The question is raised that the petitioner is not an institution "in- 
corporated or established" for any of the purposes mentioned in 
paragraph 585. Upon this point the évidence shows that one of the 
purposes for which the hospital was established was educational, al- 
though that may not bave been the principal design. 

The décision of the board of gênerai appraisers is reversed. 



TJNITED STATES v. BOUSSOPULOUS. 
(District Court, D. Minnesota, Third Division. Aprll 24, 1899.) 

COUNTERPBITINO — TOKENS InTENDED TO ClBCULATE AS MONBT. 

Clrcular métal tokens, wblcb, thougb of simllar color, diSer In slze, and 
wholly In design from any coin of the United States, and are only from 
one-slxth to one-fifth the welght of the coin the nearest the same size, and 
which do not purport to be money, or obligations to pay money, but con- 
taln the names of business concerns, with the statement that they are good 
for a certain value in marchandise, are not tokens In the likeness and 
similitude of coins of the United States, nor intended to clrculate as money, 
and to be recelved and used In lieu of lawful money, within the prohibi- 
tion of Bev. St. §§ 3583, 5462, or of the act of February 10, 1891. 

On Demurrer to Information. 

Milton D. Purdy, Asst. V. S. Atty. 
J. M. Hawthorne, for défendant. 

LOCHREN, District Judge. The défendant Semur» generally to 
the information in this case, the flrst four counts of which charge 
that the défendant, at the tune and place stated, did make and is- 
sue tokens and obligations of métal, each for a sum less than one 
dollar, intended to circulate as money, and to be received and used 
in lieu of lawful money of the United States. Two additional counts 
charge that the défendant, at the same time and place, did make 
85 F.— 62 
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anid càj^y Jo 'bè made, and hâte in his possession, with intent lo 
selî àiid '^Vè âway, business tclkens of métal, in likéiiess and simili- 
tude, as' tci,d'esigii,çolor, and inscription thereon, 6f thé silver coin 
in,;One instance akdgold coiii;in the otlier, of the United States, of 
specified deriomiiiatio4s. Eaeh count in the information Contains 
the représentation of an impression of each of the sides of the 
métal tôkén dèscribed in that count. It thùs appears upon the 
face of the information that thé métal token describéd in the flrst 
count is circulârin form, a little smaller than the half -dollar silver 
coin of the United States, and Où oûe side bears the raised inscrip- 
tion, "Clark & Boice Lumber Ôo. 1898. Jeffèrson Texas," and on 
the other side, "Good for 50c in Mérçhandise." Its weight is al- 
légea ]to be 27 grains troy weight, which is less than one-flfth the 
weight of the half-dollar coin, Whieh is the nearest to it in size of 
any coin of the United States. It differs in its devices and inscrip- 
tions plainly from âll coins of the United States, and is not liable 
to be mistaken for any of them, even by careless or illiterate per- 
sons. It does not purport to bè a pièce of money, or an obligation 
to pay money, and tte obligation expressed is in tenhs solvable in 
merchandise. It cànnot, therefore, hâve been intended to circulate 
as raoney, or to be received ahd used in lieu of lavi^ul money, and 
does not corne within the prohibition of section 3583, Rev. St. U. S. 
U. S. V. Van Auken, 96 U. S. 366. The same reasons lead to the 
like conclusion in respect to the tokens describéd in the other counts 
of the infonhàtioh. Nëither do any of thèse tokens conie within 
the provisions of section 5462, Eev. St, U. S., which also applies 
only to tokens intended to be used as money. The flfth count de- 
scribes a métal token, ! circulai? in form, and a triflelarger than the 
half-dollar ^lijiver coin of the XJnited States, which on one side bears 
the raisëd iùscription, "A. M. Adler, Wagon Mound, ISTew Mex.," 
and on the other side, "Good for fl.OO in Merchandise." Its weight- 
is àllegfid'to bè 47 graihs troy Weight. This does îlot support the 
avèrmeùt that it is in the likçheiss âùd siàiilitiide of the silver coin 
of the; United; ètates called a ^ilver dollar, which is, iniich larger 
than this tôken, and more than* six times as heavy; and with no 
similarity in deViceôr ' inscription. It does not, thierefore, corne 
Within the prohibition of the act of February^ .10,, 1891. And like 
reasonâ qpply.to the métal token : deiscribed in the sixth count of 
the information. The démarrer is therefore sustained, and judgment 
will be entered discharging the défendant. '' 



BLOO;^ et %1. V. STAJ^pjVpD DISTILLING & DISTEIJ^UTING 00. 
i (Circuit Court, S. D. Ohio, W. D. July 31, 1899.) 

;, \.''.'^ ' ■ '.v'"' ,'No. 5,238. ■.'' ' ' ' "''' 

JuKISDICfTlIOîî. OP FedBRAL CobKT —, CiTIZBNSHIP OF COBPOKATION — SuFFI^ 

ciBNCï.oy Allégation. , , , 

An allégation that defendatit is a corporation "organized under and pur- 
atiaot ïo the laws of the state of Ne* Jersey" is an affirmative statement 
that défendant is a citizen of New Jersey. 
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S. Equity Plbading— Mdltifaùiod.snkss. 

A bill setting up a claim for damages under the anti-trust law of July 
2, 1890, and also asking an iujuneiion restraining défendant trom usiug 
complainant's trade-mark and trade-name, is multifarious, as joining two 
distinct causes of action, having no connection with each ottier, and one 
of whiich is friable at law. 

8. Unpair Compétition— Imitation of Trade-Name. 

A bill whicli allèges that complainant and défendant are competitors in 
the same line of business; tlaat défendant lias assumed a trade-name similar 
to, and in imitation of, complainant's trade-name, and the public bas been 
deceived thereby, and great confusion and Injury bave resulted to com- 
plainant's business therefrom; that defendant's incorporators, before It 
■was qrganized, knew of the existence and character of complainant's busi- 
ness, and the trade-name under which it had for a number of years been 
conducted; and that défendant has refused, on complainant's request, to 
desist from the use of the name,— States a cause of action against défend- 
ant for imfair compétition. 

4. Same^Teadé-Namb— Fuaud Which will Debar Relief. 

The mère fact that complainants, as partners, conduct their business 
under the name of the "Standard Distilling Company," is not sufficient to 
show that they represent themselves as a corporation for the purpose of 
deceiving and defrauding the public, so as to debar them of the right to 
invoke the protection of a court of equity in the use of such name. 

George W. Hardacre and Peck, Shafifer & Peck, for complainants. 
J. Shroder and Levy Mayer, for défendant. 

THOMPSON, District Judge. This cause is submitted to the court 
upon a demurrer to the bill. 

The tirst assignment of the demurrer dénies the jurisdiction of the 
court. It is claimed that the citizenship of the défendant does not 
uppear affîrmativeiy, and that it cannot be inferred. I think it does 
afflrmatively appear that the défendant is a citizen of the state of 
New Jersey. The statement that it was "organized under and pur- 
suant to the laws of the state of New Jersey" is an affirmative state- 
ment that it is a citizen of New Jersey. In Insurance Co. v. Francis, 
11 Wall. 210, 216, it was alleged that the défendant was a corpora- 
tion created by the laws of New York, located and doing business 
in Mississippi under its laws, and the court said: 

"This, in légal effect, is an averment that the défendant was a citizen of New 
York, because a corporation can hâve no légal existence outside of the sover- 
eignty by which it was created. Its place of résidence is there, and can be 
nowhere else. Unlike a natural person, it cannot change its domicile at will, 
and, although it may be permitted to transact business where its charter does 
not operate, it cannot on that account acquire a résidence there." 

The objection to the jurisdiction of the court therefore is not well 
taken. 

The second and third assignments of the demurrer allège that the 
bill is multifarious, in that it joins two distinct causes of action not 
necessarily connected or blended, and joins an action at law with a 
suit in equity. I think thèse objections to the bill are well taken. 
The claim for damages under the anti-trust law of July 2, 1890, and 
the facts set forth upon which the complainants ask that the défend- 
ant be enjoined from using complainants' trade-mark and trade- 
name, constitute distinct causes of action, having no connection or 
relation to each other; and, besides, one is a cause of action friable 
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at law, while the other is of équitable cognizance. The case attempt- 
ed to be set forth under the anti-trust law would not justify the al- 
lowançe of an injunction. So far as the court is advised by the state- 
ment of that part of the case, there would be an adéquate remedy at 
law. Gulf, G. & S. Ey. Go. v. Miami S. S. Oo., 30 G. G. A. 142, 86 
Fed. 407, 420; Blindell v. Hagan, 54 Fed. 40; Hagan v. Blindell, 6 
G G. À. 86, 56 Fed. 696. 

The fQurth assignaient of the demurrer is not insisted upon. 

The flfth assignment of the demurrer is upon the ground that the 
bill does not state facts sufflcient to constitute a cause of action. It 
appears' from the bill: That the complainants, under the firm and 
trade name of "Standard Distilling Coïnp^ny," hâve for more than 
H years last past been carrying on a very extensive business in the 
manufacture and sale of whisky and other liquors throughout the 
United States; their principal place of business being in the city of 
Gincinnati, Ohio, with a branch house in the city of New York. That 
they hâve become widely and favorably known under the trade-name 
of "Standard Distilling Company," and that their sales aggregate an- 
nually many hundred thousands of dollars, and that they also hâve 
used the name as a trade-mark in connection with the sales of their 
goods, placing upon each barrel, box, or bottle, or other package 
shipped by them the words "Standard Distilling Company," and that 
their goods so shipped and marked hâve become widely and favorably 
known under that name. Notwithstanding thèse facts were well 
known to many of those who are now ofScers and agents of the de- 
fendant, yet in the year 1898 they proceeded to, and did, organize a 
Company which they called the "Standard Distilling & Distributing 
Company," under which name it is engaged in carrying on a very ex- 
tensive business throughout the United States in the sale of whisky 
and other liquors, in compétition with the complainants; having 
agencies in the cities of New York and Cincinnati, whence it sells and 
distributes its goods in the same manner that complainants sell and 
distribute their goods. By reason of the similarity of the name 
adopted by the défendant to that so long used by complainants, great 
confusion has resulted to complainants' trade; many of complainants' 
customers having dealt with défendant under the impression that 
they were dealing with complainants, to the great injury of complain- 
ants. And that the défendant refuses to desist from the use of this 
trade-name and trade-mark, aJthough requested by complainants to 
do so. Summarized, the facts admitted by the demurrer are thèse: 
The complainants and the défendant are competitors in the same 
Une of business. The défendant has assumed a trade-name similar 
to, and in imitation of, complainants' trade-name, and the public has 
been deceived thereby, and great confusion and injury has resulted 
to complainants' business therefrom. The incorporators of the de- 
fendant corporation, before its organization, knew of the existence 
and character of the complainants' business, and the trade-name 
under which it was being carried on ; and, notwithstanding its atten- 
tion has since been called to the injury which it has done to the coin- 
plainants' business, it refuses to desist from the use of the name so 
wrongfuUy usedi Thèse facts being admitted by the demurrer, the 
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question is whether they are sufflcient to justif j the relief prayed for. 

The allégations of the bill, fairly construed, I think, show that the 
complainants, under the name of "Standard Distilling Company," 
hâve built up a business, and established a good will, of which they 
will, in great part, be deprived, if the défendant is permitted to use a 
name so similar as to mislead and deceive the public. It is a case of un- 
fair compétition, the direct tendency of which is to deceive the public 
and defraud the complainants. It is not like the case of Saunders v. 
Assurance Co. [1894] 1 Ch. 537, cited by counsel for the défendant. 
In that case the défendant had been incorporated in Canada under 
the name of "The Sun Life Assurance Company of Canada," and for 
more than 10 years had been carrying on business under that name, 
without any knowledge, so far as the record shows, of the fact that 
there was in existence in England another company doing business 
under the name of "The Sun Life Assurance Company." Afterwards, 
when It undertook to do business in England in compétition with the 
English company, the question was raised as to whether a corporation 
of one of the colonies should be deprived of the right to do business in 
England because it chanced to hâve a name similar to the name of an 
English company in the same line of business. It was not organized 
in the same territory as the English company, and at the time of its 
organization could not hâve contemplated the possibility of injury 
to the English company through the use of its name. And the court 
held that notwithstanding the similarity of names, and the injury 
that might resuit to the English company, the circumstances of the 
case would not justif y the exclusion of the colonial corporation from 
doing business in England, but held that its business must be con- 
ducted in the name of "The Sun Life Assurance Company of Canada," 
and in ail its dealings required it to avoid the use of such phrases as 
"The Sun," or "The Sun Life," without the addition of the words "of 
Canada." But the case is similar to that of Lead Co. v. Masury, Cox, 
Trade-Mark Cas. 210, where the court enjoined the défendant from 
using the name "Brooklyn White-Lead & Zinc Company," as being 
an imitation of the complainanfs trade-name. 

But it is urged that relief should be denied to the complainants 
because they held themselves out to the public as a corporation, when 
in fact they were doing business as a partnership, thereby misleading 
and deceiving the public. The misrepresentation which would justify 
the court in refusing the relief must be such as is intended to, or does 
in fact, mislead or cheat the public, — such as opérâtes as a fraud upon 
the public. The mère use of the name "Standard Distilling Com- 
pany," without more, is not sufflcient to warrant the court in assum- 
ing as a fact in the case that the complainants thereby intended to 
mislead and cheat the public, or that the public thereby was cheated 
or misled, and there is nothing in the allégations of the bill to justify 
any such inference. Complainants begin the statement of the case 
with the following allégation: 

"Therefore your orators complain and say that they, under the firm name 
and style of 'Standard Distilling Company,' hâve been for more than fourteen 
years last past engaged in the manufacture and sale of whisky and other liq- 
uors," etc. 
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Thiis may be fairly construed as an allégation that they advertised 
themselves to tlie public as a fitei, and there are no other allégations 
of tbe bill inconsistent with tkis construction. This objection, there- 
foréj tô the bill, is riot well taken. Hôwever tbe case may develop 
in tlie course of further pléading or ujfon trial, I feel eonstrained to 
say, upon the allégations of this bill,that a case is madè ôf unlawful 
compétition in trade by means of a simulated trade-name, and that 
a case, therefore, is madefor the relief prayed for; and this assign- 
ment of the demurrer is therefore not well taken. Browne, Trade- 
Marks, § 98. 

The demurrer will be overruled as tO the flrst and flfth assignments, 
and sustained as to the second assignment thereof. 



MacCO]LL V. KNOWLES LOOM WORKS, 
(Circuit Court ôf Appeals, l'irst Oiiiciiit. May 31, 1899.) 

1. Patents— Construction ov Claims. 

The omission of the patentée to point Ont or refer in hla spécification or 
elalms to the spécial feature which he stibsequently malntalns Is the most 
important part of his Invention Is very signlficant, and-should be carefully 
scrutinized. 

3. Samb— Lappet-Looms. 

' The MacColl patent, No. 570,250, fbrlmprovements in lappet-looms, con- 
strued; and Md not infringed as to claim 1, ■«i'hlch covers a pattern-chaln, 
which by . its pecidiar Construction goyems the form and position of the 
lappet-pattern. ,^ 

Appeal from Circuit Court of tlkè United States for the District of 
Massacbu^Êtts. 

This Wâs a Suit in equity by James E. MacColl against the Knowles 
Loom Works for alleged infringement of a patent for improvements 
in îappet-looms. The circuit court found that the defendant's loom 
was not an infringement of the patent, and accordingly dismissed the 
bill. 87 Fed. 727. From this decree the complainant bas appealed. 

Jiames E. Maynadier, for appellant. 

Frederick P. Fish ahd William K. Richardson (John C. Dewey and 
Frederick L. Emery, with them on the brief), for appellee. 

Before bOLT, Circuit Judge, and WEBB and ALDRICH, District 
Judges. . 

COLT, Circuit Judgë. This appeal relates to a patent issued to 
James E. MacColl for improvements in lappet-looms, dated October 
27, 1896, and numbered 570,259. The court below held that the de- 
fendant (ïid nqt infringe, and dismissed the bill. The eontroversy 
mainly turns ùpon thé prpper construction of the first claim of the 
patent. QÎ'hiS claim is to bé construed in the light of the spécification 
and drawihgs of the patent, and of the prior art; and, so construed, 
its meaning seems to us clear and intelligible. The claim reads: 

"(1) In a pattern-chain for lappet-looms, the cOmblHàtion of the bar-links, 
■tvlth adj astable patternfecrews or pins, the varylng jlosltlons of which reia« 
tively to the bat-links govern the'form and nosltion of the lappet-pattern, èùb- 
stantially as descrlbed." 
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The spécification says : 

"Heretofore it has not been deemefl practicable to apply the pattern screws 
or pins which serve to govem the position and form of tlie lappet-pattem to a 
loosely driven pattern-chain, owing to the apparent looseness and unreliabllity 
ot the many-jointed construGtion for such délicate and accurate adjustment as 
is in tlie nature 6f the case required; but the pattern screws or pins bave only 
been applied to the périphéries or sides of rigid dislîs or wheels, which are 
adapted by means of closely-fitting shafts and bearings for révolution in a true 
cirele or in a fixed plane, without liability of looseness or change therein. In 
this rigid form of construction a change and substitution of larger or smaller 
wheels for every change in the number of picks in the lappet-pattern is re- 
quired, with resulting expense and trouble in keeping account of the neces- 
sarily great number of sépara te wheels; the rigid wheels thus required for 
forming lappet-patterns of ordinary dimensions being quite large and cumber- 
some. I hâve, however, proved that the most perfect and délicate lappet- 
patterns may be formed in practice by means of an adjustable pattern-chain, 
with the resulting great advantage that an increase or decrease in the size of 
the lappet-pattern may be readily produced by the simple insertion or removal 
of the bar-links of which the chain is composed, thus dispensing with the great 
number of rigid wheels or disks heretofore required to form an assortment of 
lappet-patterns, changes therein being almost constantly required to suit the 
clemands of the trade for new styles of lappet ornamentatiou. My improye- 
itient in lappet-looms is adapted for application to ordinary cotton and woolen 
looms already in use, whereby the principle of lappet-weaving may be success- 
fiiUy employed in such looms; and it consista in the employment of a pattern- 
(.'iiain provided with adjustable pattern screws or pins to govern the form and 
position of the lappet-pattern, and in the improved construction and arrange- 
ment of the lappet mechanism, as hereinafter set forth." 

Tliis statement in the patent sets eut clearly the defect in former 
]>attern-chaing, the remedy proposed, and the means by which it is 
accomplished: (1) Owing to tlie looseness and unreliability of the 
many-jointed construction, it had not theretofore been deemed prac- 
ticable to applv the pattern screws or pins whicli sen^e to govern the 
position and form of the lappet-pattern to a loosely-driven pattern- 
chain; (2) such pattern screws or pins hâve only been applied to the 
périphéries or sides of rigid disks or wheels; (3) in this rigid form 
of construction a substitution of larger or smaller wheels for every 
change in the number of picks is necessary, with resulting expense 
and trouble; (4) by means of an adjustable pattern-chain an increase 
or decrease in the size of the lappet-pattern may be readily produced 
by the simple insertion or removal of the bar-links of which the 
chain is composed ; (5) the improvement (so far as relates to claim 1) 
consists in the employment of a pattern-chain provided with adjusta- 
ble pattern screws or pins to gpvern the form and position of the 
lappet-pattern. 

Lappet-looms hâve been known in the art for many years. They 
are simply the ordinary loom for weaving cloth, with lappet attach- 
ments for the purpose of attaching to the face of the cloth an orna- 
mental thread, which is called a "whip-thread" or "lappet-thread." 
This thread is carried by a needle, and is woven into the cloth in 
some pattern, which is called the "lappet-pattern." The mechanism 
consists of a needle-bar, which is held on the lay of the ordinary 
weaving loom, and moves transversely across the warp threads, so 
that each needle lays a whip-thread on the surface of the cloth as it 
is being woven. The needle then moves vertically through the warp 
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threads, so that the wMp-thread may be fastened in place by the 
weft-thread thrown across by the sbuttle. The successive longi- 
tudinal movements of the needWbar which fonn the lappet-pattern 
are controUed by a pattem surface connected with the needle-bar. 
This pattern surface for moving the neëdle-bar may be cal'ried either 
on a wheel called a "pattern-whéel," or on the links of a chain wrap- 
ped around a wheel called a "pattern-chain." The equivalency of 
pattern-chains and pattern-wheels as pattern surfaces was well 
known prior to MacOoll's invention. Wé think the prior art on this 
point is fairly stated by Mr. Appleton, defendant's expert in the 
Orompton Case (95 Fed. 987): 

"For many years prior to MacOoU, pattem surfaces in the form of wheels 
and in the form of ehains were well-known équivalents of each other for gov- 
erning the form and position of the lappet-patterns produced hy lappet-looms, 
whereln they both performed that function in substantially the same way. 
This equivalency is clearly shown in the two British patents to Smith [1842, 
1854], one of which employs a wheel and the other a chain for fulfilllng the 
same function in a lappet-loom. It is further shown in the tfnited States pat- 
ent to Newton [1873], above referred to, wherein a lappet pattern-wheel and 
a lappet pattern-chain are mentloned spedflcally as alternatives for each 
other." 

In speaking of the swells or projection on the lappet-wheel, the 
NevFton patent (No. 5,365) says : 

"The swells may also be arranged on a chain instead of on the rim of a 
wheel, thereby glving greater scope to the principle of varying the pattern by 
using stitches of différent length." 

And, further: 

"Thèse swells are arranged with slots and fastened wlth screws, so as to be 
adjustable as to height, thereby enabling me to make stitches of unequal 
length." 

In Mb original application, MacCoU sought to hâve allowed a broad 
claim for the combination (in a lappet-loom) with the lay and needle- 
bars and frames of a pattern-chain, and means for operating the same 
to cause the required movement of the needle-bars. This claim was 
rejected on référence to the Spitzli and other patents, whereupon 
the speciflcatiôn was amended, and the invention declared to eonsist 
"in the employment of a pattern-chain, provided with adjustable pat- 
tern screws or pins to govern the form and position of the lappet- 
loom"; and the claim was limited to the "combination of the bar- 
links, with adjustable pattern screws, or pins, the varying positions 
of which relatively to the bar-links govern the form and position of 
the lappet-pattern." 

The Spitzli patent, dated November 31, 1865, déclares: 

"This invention consista in a pattern-wheel eomposed of a séries of adjust- 
able pin? Inserted Into tlie periphery of a disk," etc. "From the cireumferenee 
of said pattern-wheel Project a séries of radlating pins, g, of an equal length, 
and arranged so that their length from the cireumferenee of the wheel can be 
regulated at pleasurç. By imparting to the pattern-wheel an intermittent 
rotary ïndtlon, the pins, g, are suceessively brought opposite the eam, m, and 
the position of the needle-bar changes according to the différent lengths of said 
pins." 

The prior art, as well as the proeeedings in the patent office, limits 
the flrst claim of the MacCoU patent to a pattern-chain having "bar- 
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links with. adjustable pattern screws or pins," as described in the 
spécification. In tiiis pattern-cliain each link carries split ïugs, in 
wliicli pattern-screws are clamped by a binding screw, wliicli can be 
loosened so as to adjust tlie pattern-screws towards or from tlie part 
to be moved; tliis adjustability being lengthwise of tlie links of tlie 
chain. The spécification says: 

"The bar-links, fi, f i, are provided with the screw-threaded split lugs, hi, h^, 
in which are inserted the pattern-screws, i^, is, the said screws being clamped 
in their proper position by means of the tightening screws, p, which opéra te 
to draw the sides of the split lugs together against the sides of the screws; 
and the pattern to be formed in the woven web by the action of the needles 
wlll be governed by the relative positions of the forward ends of the pattern- 
screws of the chain, the said forward ends coming successively into engage- 
ment with the cams, v and vi, which are connected by means of the rods, u, 
iii, with the needle frames, b, bi, as before described." 

The défendantes chain is wrapped around a sprocket-wheel in the 
usual nianner. It has screw-holes in the links, into which pins with 
heads of différent size are screwed. If it is desired to change the 
form and position of the lappet-pattern at any point, the pin cannot 
be adjusted relative to the bar-link, but the pin has to be removed, 
and a new pin, having a head of différent length, has to be inserted. 
The operative length of the pin cannot be changed without removal, 
by turning a screw upon the link, which is the feature of the Mac- 
CoU dcTice. The pins are not set parallel to the bar-links, as in 
MacOoll, but vertically, as in the old Jaggi chain; nor are they ad- 
justable longitudinally. They are not, in other words, the adjusta- 
ble pins described in the MacCoU patent. The pins in the drawing 
of the MacColl patent show an alternation of relatively long and 
short pins. From this it is contended that the pattern-chain pro- 
duces a solid pattern, as distinguished from a Une pattern. It is 
upon this construction of the patent and claim that the complainant 
largely relies. This point is elaborated with much force and in- 
genuity by complainant's expert and counsel. But the trouble with 
this construction is that nothing is said in the spécification or claims 
about solid patterns or line patterns, or relatively long and short pro- 
jections or pins. The flrst claim is for adjustable pins, not for rela- 
tively long and short pins; and it covers such adjustable pins, 
whether or not they happen to be relatively long and short. For 
the flrst time in the lappet-loom art this distinction between solid 
and line patterns seems to hâve been taken, and in face of no intima- 
tion of any such distinction to be found in the patent. Mr. Metcalf, 
complainant's expert, says: 

"My présent recollection of the matter, however, is that the différence be- 
tween a line pattern and a solid pattern is not described explieitly la any 
of the patents which I hâve discussed in connection with this suit. * » • 
Neither of the MacColl patents descrlbes the différence or distinction between 
a line pattern and a solid pattern." 

The whole thing seems to be a mère matter of adjustment. As 
Mr. Livermore, the defendant's expert, well observes: 

"In the loom of the Spitzli patent or of the French patent, the same as in the 
loom of the MacColl patent and defendant's loom, each pin or élément of the 
pattern controls the position of the needle-bar at one end of the stitch, and the 



986 95 FEDERAL REPORTER. 

next plri at the otlier end; and it is therefore merely a matter of adjustment 
as to -^hetlier the pins shall be altemately Ugh and low, producing the solid 
patterp, or jirogressively increased in height or dimlnished in height for sev- 
eral Steps soas to producè a Une pattèrn àt any given point." 

The construction contended f or by complainant is at variance with 
the plain and intelligible meaning of the spécification and claim of 
the patent, and we do not , think the court would be justified in 
adopting such a view, on any goùnd or rational theory of interpréta- 
tion. Idne patterns and solid patterns were old in lappet-looms. A 
construction of a patent like MacColl's for adjustable pins on the 
links of a pattern-chaih, which results in holding one adjustment of 
the pins to make one old form ofpattern, to infring«, and another 
adjustment of the pins, to make another old form of pattern, not to 
infringe, would be placing an nnjilst limitation on the claim, in vio- 
lation <i>f its plain language and intent. 

We ,attach no spécial signiflcance to the words, "govern the form 
and position of the lappet-pattern," in the claim. This expression is 
equally, applicable to ail forms of lappet screws or pins, and can hâve 
no ^p^cial référence to either solid or line patterns. MacColl, in his 
specifiifîation, in describing what 'was old,, uses the same descriptive 
■ woffj^; ' 

;"HeretofOTe it;has not beeh deemed practicable to apply the pattern screws 
or plps which serve to govern the position a,nd form of the lappet-pattern to a 
loosely-driye^ pattern-chain, * * ♦ but the pattern screws or pins hâve 
only bc;èh atiplied to thé t)eripheries or sides of rjgld dislcs or wheels." 

He then points ont the advantages of his own construction. It is 
obviQus ithat the words "form and position," in his flrst claim, are 
descriptive of the same f unction which he attributes to prier pat- 
tern screws' or pins. It is difftcult to conceive how it is possible to 
construe thèse words, sô fardas an^ythingappears in the patent or in 
the prior art, as having référence solely to solid patterns. In the 
construction of a patent, the omission of the patentée to point out 
or refer in< his spécification or claims to the spécial feature which 
he subsequently maintains is the most iimportant part of his inven- 
tion is Tery signiflcant, and should be carefully scrutinized. 

"If this feature be an advantàge, as now claMed, it is strange that no alhi- 
sion is made to it in the spécification." Pastener Oo. v. Kraetzer, 150 U. S. 
111, 116, 14 Sup. et. 48. 

Agaih,;in Edge-Settèr Co. v. Keith, 139 U. S. 530, 539, 11 Sup. Ct. 
621, the court sàid : 

"If any separate function had been performed by this eombination, it is 
somewhat singular that the patentée did not call attention to it in his original 
application, br until after thé main feature of his patent was shown to hâve 
been anticipated." 

In McClain v. Ortmayer, 141 U. S. 419, 424, 12 Sup. Ct. 76, the 
court held: 

"The object of the patent law In requlring the patentée to 'particularly point 
out and distinctly claim the part, improvement or eombination, wliich he claims 
as his invention or discovery,' is not only to secure to hlm ail to wliich he is 
entltled, but to apprise the public of what is still open to them. Xhe claim is 
the measure of his right to relief." 
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To the same effect, see Deering v. Harvester Works, 155 U. S. 
286, 296, 15 Siip. Ct.. 118; White V. Dunbar, 119 U. S. 47, 52, 7 8up. 
et. 72; Burns v. Meyer^ 100 U. S. 671, 672. 

The decree of the circuit court is afflrmed, with costs to the ap- 
pellee. , 



MacCOLL v. OBOMPTOX LOOM WORKS. 

(Circuit Court of Appeals, First Circuit. May 31, 1899.) 

No. 259. 
Patents— Lappet- LooMs. 

The MacColl patents, Nos. 570,269 and 570,200, both for improvements 
in lappet-looms, construed, and luM not inf ringed, the former as to claims 
1 and 6, and the latter as to claims 1 and 2. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity by James R. MacColl against the Cromp- 
ton Loom Works for infringement of letters patent Nos. 570,259 and 
570,260, both issued October 27, 1896, to the complainant, for im- 
provements in lappet looms. Claims 1 and 6 of the former patent 
and 1 and 2 of the latter were in issue. The circuit court found that 
there was no infringement of any of thèse claims, and accordingly 
dismissed the bill (87 Fed. 731), and from this decree the complainant 
lias appealed. 

James E. Maynadier, for appellaut 

Frederick P. Fish and William K. Richardson (John C. Dewey and 
Frederick L. Emery, on the brief), for appellee. 

Before OOLT, Circuit Judge, and WEBB and ALDRICH, District 
Judges. 

COLT, Circuit Judge. This appeal was heard at the same time as 
the suit by this complainant against the Knowles Loom Works. 95 
Fed. 982. The Knowles Case limited the charge of infringement to 
the flrst claim of MacColl patent, No. 570,259. liis suit is brought for 
infringement of the first and sixth claims of that patent, and claims 1 
and 2 of the second MacColl patent. No. 570,260. Both patents were 
issued the same day, October 27, 1896. The opinion handed down this 
day in the Knowies Case, construing the first claim of patent No. 
570,259, and holding tiiat the Knowles pattern chain did not infringe 
that claim, also applies to this case. The defendant's chain is com- 
posed of links of différent sizes, which govern the pattern. It lias 
no adjustable pins. The action of the pattern projections is radial, 
and not longitudinal, as in the MacColl chain. This chain is more 
remote from the spécifie mechanism covered by the first claim of the 
MacColl patent than the Knowles device. In view of our opinion in 
the Knowles Case, further considération of this claim is unnecessary. 

Claim 6 of thé first MacColl patent relates to a combination of 
mechanism by means of which one of the needle bars remains inop- 
erative at any desired point in the pattern. whereby discontinuons 
patterns, such as spots in the cloth, may be made. The lappet pat- 
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tem is made by the succession of transverse stitckes. To interrupt 
the paltern, the rising and falling of the needle baf muât be stopped. 
When this is done the needle simply carries along a thread above or 
below the face of the cloth according to the position of the needle bar, 
until the up and down motion is resumed. The claim is as f ollows : 

"(6) In a lappet loom, the ïombinatlon of a needle bar and pattem chain 
mechanlsm with Intermediate engaging mechanism for causing the desired 
movement of the needles Into the shed; the pattem chain mechanism being 
adapted to govern the longitudinal position of the needle bar, and control the 
operatlve connection of the needle bar with the engaging mechanism, whereby 
the said engaging mechanism may be caused to remain inoperative at any de- 
sired point in the pattern, substantlally as described." 

The question is raised as to the construction of this claim. The 
language is plain and unambiguous, and, in our opinion, its mean- 
ing is free from serions doubt. The claim is for a combination of 
devices "whereby the said engaging mechanism may be caused to 
remain ipoperative at any desired point in the pattern." The com- 
bination. consists of a needle bar, which the spécification shows is 
the rear needle bar; pattern chain mechanism, which means a pat- 
tern chain mechanism having a séries of pins, t, upon the links of 
the pattern chain, which engage the crooked end of the rock shaft, 
as shown in the spécification; intermediate engaging mechanism 
for causipg the desired movement of the needles into the shed s, 
which refers to the lifting rod moved np and down by the cam, the 
rock shaft with its crooked end, and other mechanism described in 
the spécification, The claim also says, "The pattern mechanism 
being adapted to govérn the longitudinal position of the needle bar, 
and control the operative connection of the needle bar with the 
engaging mechanism." This simply means that the pattern chain 
in this combination, in addition to having the pins, t, upon the links, 
which control the operative connection of the needle bar (which is 
the subject-matter of this claim), must also be adapted to govern 
the longitudinal position of the needle bar. It is apparent, how- 
ever, upon reading the claim, and considering its subject-matter and 
operative parts, that the spécifie means described in the patent for 
governing the longitudinal position of the needle bar are not made 
an élément of the claim, and that it covers any pattern-chain mechan- 
ism adapted to govern the longitudinal position of the needle bar. 
The "adjustable pattern screws or pins" which are made the sub- 
ject-matter of claim 1 are independent of the means employed for 
aceomplishing the resuit mentioned in claim 6. We hold that claim 
1 forms nb part of, and cannot be read into claim 6, In the Mac- 
Coll mechanism the needle bars are lifted by a lifting rod, which 
is continuougly moved up and down by a cam, and passes upward 
through a guiding slot in a plate. In this slot the rod can be 
moved to and from the needle bars by an arm attached to a rock 
shaft. This shaft has a crooked end, which engages a séries of pins 
upon the links of the pattern chain. The lifting rod has a flat end, 
and can pass under one or both needle bars. This end is always held 
in engagement with the forward needle bar, which is therefore never 
removed from opération. When a pin on a link of the pattern chain 
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cornes in contact with the crooked end of the rock shaf t, the end of 
the lifting rod is carried backward under the rear needle bar, by 
which means it is lifted as well as the forward needle bar. When, 
however, a link with no pin upon it passes around under the crooked 
end of the rock shaft, the end of the lifting rod is removed by a 
spring from under the rear needle bar, and only the front needle bar 
is operated. In defendant's loom the mechanism employed for keep- 
ing the needle bar out of opération is quite différent. A lever is 
pivoted to the loom frame, and rests upon the pattern chain, con- 
structed of links of différent heights. This lever is connected by a 
rod with an elbow lever, which it moves in and out under a stop. 
This stop is on the lifting rod which raises and depresses the needle 
bar. When the lay swings forward, the needle bar raises the needles 
out of the warp. When the lay swings backward, the lifting rod and 
needle bar are puUed down, but, if the elbow lever is pulled under the 
stop, the lifting rod cannot be pulled down, and the needles remain 
up. The pattern chain acts through the elbow lever to keep the 
needle bar out of opération. In defendant's structure there is a "pat- 
tern-controlled stop which holds the needle bars up at times when it 
is desired to stop their opération." If MacColl were the ârst to in- 
vent a device for keeping the needle bar out of opération at any de- 
sired point in the pattern, his ixatent should receive a broad con- 
struction, but, if this feature in lappet looms was old, we think the 
différence between the means employed by the défendant and those 
employed by MacOoll to accomplish this purpose relieve the former 
from the charge of infringement. The prior art shows that many 
years ago the improvement was adopted of having the pattern chain 
which governed the longitudinal position of the needle bar so con- 
structed that it would also take the needle bar out of opération, and 
that this was done by means of high and low surfaces on the links 
of the chain. This is shown in the Smith (English) patent of 1854. 
In comparing the speciflc mechanisms of Smith and MacColl, Mr. 
Livermore, defendant's expert, fairly says : 

"In both cases there is a pattern chain which détermines the position of the 
needle bar at every opération (rise and fall) of the needles, and thereby déter- 
mines the figure produeed by the whip thread when the needles are operated. 
In both cases the same pattern chain carries a pattern surface, which déter- 
mines when the needle bars shall and when they shall not operate (rise and 
fall); and lr> both cases this latter pattern surface controls the opération of 
the needle bar through intermediate engaging mechanism which either connects 
the needle bar with a lifter that opérâtes eontinuously and thus causes the 
needle bar to operate, or disconnects it from said lifter, and thus permits or 
causes It to cease operating." 

In View of the prior art, MacColl must be limited to the spécifie 
mechanism described in his patent, and it follows that the défendant 
does not infringe this claim. 

The charge of infringement respecting the second MacColl patent, 
No. 570,260, is limited to the first two claims. The claims are as 
follows : 

"(1) In a lappet loom, the combination of the lay and the needle bar carried 
by the lay with the pattern pins or projections and the engaging rod held in- 
dependently of the lay, and a sllding connection between the needle bar and the 
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eagiiging iôà, isubstantialiy as descrdlsed. (2) In a lapppt loom,^ the combina tion 
pf;the liay apd, the neeiîle bar carrlçd by tbe lay witUtbe pattern pins or pro- 
jèctloBB an4 tiie. engaging rod héld independently pf the lay, means for liold- 
in'g tlie engaipng'rbd against the pattern pins or projections, aiid a sliding con- 
neetion' bètweëii thé needlë bar afcid the engaglng rod; substautially as de- 
scrlbed." ■ • . .' , : î" i ;. 

Thèse claims relate to spécifie constructions. Tliey are the same 
except as to the means for holdii^g the engaging rod against the pat- 
tern pins or projections. For the purposes of this case they may be 
considered as one. In the flrst MacColl patent the pattern chain 
and engaging rod were carried on the swinging lay on which the 
needle bars are mounted. By the arrangement described in the 
second patent the pattern deyice and engaging rod are supported on 
the main frame of the loom, theireby relieving the swinging lay from 
this ^ureight. This is effected by a sliding connection between the 
engaging rod on the fj-ame and the needle bar on the lay, which 
causes the engaging rod and needle bar to act as one, so far as the 
controlling eflect of the pattern is concerned- The gênerai con- 
struction is as follows: The chain engaging rod which engages the 
successive pattern . éléments, carried by the chain is supported in 
bearings on the loom frame. To this rod is rigidly attached an arm, 
the other énd of which is strung on a guide wire, so that the arm can 
move back and forth on this wire as the engaging rod is moved back 
and forth by the pattern chain, With this flrst arm is connected a 
second arm, which is pressed by springs toward the flrst arm. Be- 
tween thèse two arms is tightly held a downward arm, extending 
from the needle bar, which slidès backward and forward in the guide 
formed by the two artns as the needle bar swiiigs back and forth on 
the lay. When the engaging rod is moved to ône side by a higher 
projection on the pattern chain, or carried back by the spring against 
a lower projection^ the guide on the engaging rod carries with it 
the downward arm, and therefore the needle bar from which the arm 
extends. In lappet-looms this arrangement whéreby the pattern sur- 
face is carried on the station;ary framework of the loom, and con- 
nected, byintermedia te mechanism to the needle bar carried on the 
lay, was old and well known at the date of the MacOoU patent, as 
this record abundantly shows. The most thât MacColl can elaim as 
patentable is his sliding conjiectibn between, the engaging rod and 
needle bar, or the spécifie means he employa to accomplish the pro- 
posed resuit. 

Assunïing thèse claims to bë valid, the question remains whether 
the defendant's loom contains the "sliding connection" of MacColl, 
or what can properly be considered its équivalent under the limita- 
tions which the prior art imposes upon thèse claims of his patent. 
We do not flnd in the defendant's loom the MacColl sliding connec- 
tion, but an essentially différent mechanism. The pattern chain in 
the Crompton loom is supported on the frame of the loom, and con- 
nected with the needle bar on the lay by Connecting levers pivoted 
near the axis of the lay. This metliod appears to hâve been old. 
Upon the pattern chain rests a lever pivoted to the frame of the 
loom. A rod extends from the lever down to a Connecting rod, which 
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is pivoted near the axis of the loom, and connected at its otber end 
by another rod with a bell-crank lever. To the upper arm- of the bell- 
crank lever is attached the needle bar. As the lever which resta on 
the pattern chain rises or falls, the intennediate levers pull the needle 
bar from one side to the other. Owing to the Connecting rod being 
pivoted near the axis of the lay, the pattern chain, which is sup- 
ported on the loom frame, is by this means connected with the needle 
bar on the lay without interférence from the motion of the lay. This 
construction is radically différent from the MacCoIl device. Decree 
of the circuit court is afûrmed with costs to the appelles. 



NATIONAL FOLDING-BOX & PAPER CO. v. DAYTON PAPER NOVELTY 

CO. et al. 

(Circuit Court, S. D. OWo, W. D. July 10, 1899.) 

No. 4,524. 

1. Patents — Inpringbmbnt— Asceutainment of Profits— General Expenses. 
In asçertaining the profits of an infringing corporation, where the manu- 
facture of tlie infringing goods constitutéd but one part of the business, 
held, that the corporation was not entitled, In Computing gênerai expenses, 
to include therein interest on dividends to its stockholders, premiums for 
Insurance or accident Insurance, taxes, attorneys' fées, ; and inoney paid 
to a physlcian for injury to an employé, but that it might Include sums 
paid ïo a commercial agency for information as to crédits, this being a 
proper part bf the sale expenses. 

3. Samb— Excessive Salaries to Ofpicers. 

In such case the corporation was not entitled to include, as part of Its 
gênerai expenses, the full amount of salaries paid to its ofllcers, when it 
appeared that thèse salaries were excessive, and were really a division of 
profits. The court, under such cireumstances, will reduee the allowance 
to what would seem to be a reasonable amount for salaries. 

3. Samé— Effbct oF Décision. 

Where a manufacturing infringer, though not a technical party, In faet 
assumes the défense of an infringement suit against one of Its vendees, 
bears the expense thereof, and guaranties the défendant against loss, It Is 
bound by a décision in such suit that ail the profits of the infringing dé- 
viée were due to the patented Invention, and cannot relitigate that ques- 
tion In a subséquent suit against Itself for infringement. 

4. Samb— Following Décisions in Other Circuits. 

A décision by a circuit court of appeals that ail the profits of an In- 
fringing device are due to the patented feature thereof is of controUing 
welght In a suit against a différent défendant In another circuit court. 

Walter D. Edmonds, for complainant. 
Wood & Boyd, for défendants. 

TAFT, Circuit Judge. This is a suit to enjoin the infringement of 
the second claim of letters patent No. 171,866, to Eitter, for an im- 
provement in paper boxes. The patent has expired, and the case 
now only involves a question of damages. Judge Sage held that the 
second claim was valid, and that it was infrjnged by certain boxes 
manufactured by the défendant. The case was then referred to the 
spécial master to ascertain and state the number of boxes made, the 
number used, and the number sold by the said défendant company 
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in infringement of the second claim of said letters patent, and tlie 
number of sucli paper boxes which défendant had on hand, and the 
profits derlved by tlie défendant, and tlie damages suffered by tbe 
complainant. Ttie decree contained this clause: 

"And whereas, it Is contended for the complainant that the accounting shoulfl 
be for the profits resultlng to the défendant company from the manufacture, 
use, or salé of paid paper boxes, and it is contended, on the other hand, for the 
défendant, that the accounting should be limited to the profits resultlng to 
the défendant from the new élément covered by said second claim, the court 
réserves ali questions that may arisé upon said contentions until the coming 
in of the master's report, but directs that the master recelve testimony rele- 
vant to each of said contentions, and that he report upon said testimony la the 
alternative." 

For reasons wliich appear in an opinion already flled in this case 
(91 Fed. 822), the référence to the master was revoked, and the ques- 
tion of damages submitted to the court on the évidence already pro- 
duced before the master. By direction of the court and the master, 
the défendant prepared a statement showing the profits, as it claimed 
them to be, derived from the sale of the boxes found by the court to 
be infriigements. The amount of profits admitted was |4,718.31 
on 915,6^2 infringing boxes. I am not able, for lack of time, to 
make a f uU, , detailed statement of the reasons for reaching the con- 
clusions which I hâve in the case. I hâve examined ail the évi- 
dence, and read with care ail the briefs. The amount of boxes sold 
is shown by defendant's books to be 889,172. The defendant's ac- 
count of gross sales shows that the selling price thereof aggregated 
148,606.04, from which must be deducted bad debts, amounting to 
1356.20; making the gross receipts |48,249.84. This is admitted by 
complainant to be substantially correct. From this are to be de- 
ducted— First, the cost of material ; second, f actory cost, — labor, etc. ; 
and, third, the percentage of the gênerai expenses of the defendant's 
business properly attributable to the manufacture and sale of the 
boxes. We âiall consider thèse items in their order. 

The défendant, in its account, credited itself with $29,965.78 as 
cost of material. The complainant attacks this item as excessive, 
and I flnd that the attack is successful; that from the évidence as to 
the size of the boxes, the amount of material used for each box, and 
the cost of material, and making 5 per cent, allowance for wastage, 
it is entirely possible mâthematically to calculate the cost of the total 
material use^ during the three years 1889, 1890, and part of 1892. 
The defendant's statement is merely an estimate. The complain- 
ant's statement is based upon the books, and upon the évidence of 
one Bell, a bookkeeper and stockholder of the défendant, who was 
very familiar with the priées and détails of defendant's business. 
It would serve no useful purpose to state in détail the calculations, 
but it sufflees to say that, owing to an error in the estimate of de- 
fendant's account in the number of boxes per ton of material and 
in the price per ton of material, the cost of material, instead of be- 
ing 129,967.50, should be $25,280.41. The brief of counsel for the 
complainant, taken with the évidence of BeU, quite satisfactorily dè- 
monstratés that there is this error in the defendant's account. 

Coming now to the second item of cost, to wit, factory cost, — labor, 
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etc.,— defendant's estimate was |5 a thousand. Bell's testimony 
gives the labor required in the making up of the boxes, which, com- 
pared with the cost, because of the simplicity of manufacture, is very 
small, and shows that ail the important items do not amount to 
more than |2.09 per 1,000 boxes. He allows 41 cents in addition for 
smaller items, difQcult of calculation, and is positive that the factory 
cost ought not to exceed |2.o0 per 1,000. His évidence has much 
more weight than that of Laubach, the président of the défendant, 
who dépends merely on a gênerai estimate, and who admits that in 
his 15 estimate he included |1 for printing the tops of boxes, which, 
in fact, was always charged to customers as an extra item, and not 
included in the regular priées for the boxes, or the total of sales, 
agreed upon as correct. I hâve no doubt that |2.50 is ample allow- 
ance for the factory cost of the boxes. As there are 889,172 boxes, 
the amount to be charged for factory cost is |2,222.93, 

The remaining item is percentage of gênerai expenses. The ag- 
gregate sales of defendant's entire business amounted to $444,128, 
and the aggregate sales of the infringing boxes amounted to f48,- 
249.84. The ratio, therefore, of the total sales of infringing boxes to 
the total sales of the entire business is 10.86 per cent., and I shall 
assume that this proportion of the gênerai expenses is to be credited 
to défendant in stating the account of profits on the infringing boxes, 
■ — an assumption, I may say in passing, which is exceedingly favor- 
able to the défendant, and which I make only because the complain- 
ant does not dispute it. The fact that the amount of capital and 
gênerai expenses needed in carrying on the infringing box business 
is much lesB in proportion to the profit earned than in other depart- 
ments of defendant's business is apparent from the évidence, and 
would justify a différent division of the gênerai expenses. In the 
matter of gênerai expenses the complainant concèdes the correctness 
of the items for traveling expenses, rent, and drayage as set forth in 
the account of défendant. The complainant also concèdes that the 
salaries and wages of those engagea, directly or indirectly, in the 
manufacture and sale of the boxes, as stated by défendant, are also 
correct, to wit, $21,345.15. The dispute arises with référence to the 
salaries of the gênerai ofHcers of the company, and in the amount of 
the interest and discount expenses, and in the miscellaneous expense 
account. The amount claimed by the défendant by way of interest 
and discount was $5,215.20. There are errors in calculation in this 
account amounting to $1,071.35. Thèse errors are in favor of the 
défendant. In addition to this, there is included in this account 
$558.74 interest on dividends to Laubach, Iddings, and Shaw, stock- 
holders. It seems to me that interest on dividends is not a charge 
which can be made in a suit for infringement in favor of infringers. 
The amount, therefore, to be credited to the défendant on account 
of interest and discount, instead of $5,215.20, is $3,585.11, a réduc- 
tion of $1,630.09. Another item for which défendant asks crédit 
under gênerai expenses is Insurance, amounting to $1,752. This is 
an improper item, and should be disallowed. Steam Cutter Go. v. 
Windsor Mfg. Co., 22 Fed. Cas. 1166; Winchester Kepeating Anus 
Co. V, American Buckie & Cartridge Co., 62 Fed. 279, 280. 
95 F.— 63 
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tlnàeîp. iniscellaneous expensés, the défendant seeks crédit for ac- 
cidëùtiàteaflce, attorney's fées, and amount paid to a physician for 
an injiir^'to one of the employés, and also for taxes. I disallow the 
accident Insurance, |124.55; taxes, |552,87; attorneys' fées, |55, 
1337.50, and 183.95; and |101, injury to employé. The complainant 
also insista that there should be disàllowed $575, paid to Bradstreet 
Commercial Agency for information as to crédits, etc. I think that 
this is a proper part of the sale expensés. It is the ordinary method 
by which business men regulate their sales, and it may be properly 
charged as an expense, in the same way as the traveling expense 
and salary of the salesman himself. In the miscellaneous expense 
account the crédit claimed by the défendant of |8,727.30 must, there- 
fore, be reduced to $7,222.43. A further item insisted upon by the 
défendant and disputed by complainant is the item of |24,600.48, for 
salaries paid to Messrs. Laubach, Schmidt, and Shaw, officers and 
stockhoiders of the défendant company, during the years 1889 to 
1892. This is in addition to the |21,345.15, the amount of salaries 
for sales clerks and other manufacturing oflRcers engaged in the 
manufacture and sales of the boxes. In the case of Rubber Co. t. 
Goodyear, 9 Wall. 808, "the usual salaries of the managing officers" 
of the défendant corporation seem to hâve been allowed, but in sub- 
séquent cases the courts hâve not hesitated, where salaries seemed 
to be excessive, and to be really a division of the profits, to eut down 
this amount to a reasonable figure, Williams v. Léonard, 9 Blatchf. 
476. 29 Ped. Cas. 1372; Callaghan v. Meyers, 128 U. S. 663, 664, 9 
Sûp. et. 177; Winchester Repeating Arms Co. v. American Buckle 
& Cartridge Co., 62 Ped. 279, 280. It seems tô me that the salaiy 
expense claimed on behalf of the défendant is about double what it 
ought to be under the circumstances of this case, and therefore the 
amount wili be reduced from #24,600 to |12,300. I think that this 
is a véry libéral allowance for compensation for managing the com- 
pany to be made the basis of a crédit to défendant in an account of 
profits of thèse boxes. The salaries paid, considering the amount of 
the business, were very libéral, and give good ground for supposing 
that they included profits. More than this, the management of a cor- 
poration engaged solely in making the boxes in question would need 
to be much less expensive in proportion to the sales and profits than 
that of a corporation conducting other branches of defendant's busi- 
ness. The total of this gênerai expense is $75,278.16, 10.86 per cent, 
of which is $8,179.20. This makes the total expensés $35,974.33, 
which, bèing deducted from the total of sales, $48,249.84, leaves a 
net profit of $12,275.51. 

It is contended on behalf of the défendant that the profits of the 
sale of the boxes were only partially due to the patented invention 
of the défendant, and that it was thé duty of the complainant, under 
the case ûf Mosher v. Joyce, 6 U. 8. App. 107, 2 C. C. A. 322, and 
51 Fed. 441, to show how much of the profit was due to the patented 
invention, and, in default thereof, to be content with nominal dam- 
ages. The principle of law relied On cannot be questioned, but the 
difSéulty in this case is that ail the profits from the sale of thèse 
boxes were due to the invention described in the patent of the cota- 
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plainant. It seems to me, from the statements of tliose who were 
engaged in the sale of the boxes, that the only boxes which 
could be sold in compétition with complainant's boxes were in- 
fringing boxes, and that ail others which were offered in compéti- 
tion were failures. The complainant filed a bill in equity against 
Elsas & Co. in the Second circuit for infringement of the same pat- 
ent by boxes purchased from the défendant company. The défend- 
ant company paid the expenses of that suit, controlled the litigation, 
and guarantied Elsas & .Co. against loss. The suit proceeded to an 
interlocutory decree flnding the patent to be valid, and directing a 
référence. A référence was had, and the master found that ail tïie 
profits from the sale of the boxes were due to the patented invention 
of complainant. Damages were awarded against Elsas & Co. in 
favor of complainant. The master's report was confirmed, the case 
was taken to the court of appeals, and the decree of the circuit court 
was afflrmed. The conclusions of the master, the circuit court, and 
the court of appeals in the Second circuit justify my conclusion hère. 
Certifled copies of the decrees of the circuit court and the mandate 
of the court of appeals hâve been âled in this cause. A stipulation 
was entered into between counsel, by which évidence in the New 
York suit might be used in this suit, but neither by stipulation nor 
certificate is the master's report made évidence. The unauthenti- 
cated records hâve been submitted to the court, and hâve been dis- 
cussed. I hâve no doubt that, under the décision in Southern Pac. 
K. Oo. V. U. S., 168 U. S. 1, 18 Sup. Ct. 18, if thèse records had been 
duly authenticated, the fact found by the master and confirmed by 
the court, that ail the profits were due to the patented invention, 
would be conclusively established in this case against the défend- 
ant. The défendant was not nominally a party to the New York 
suit, but, as it controlled the litigation, and paid the expenses there- 
of, it became bound as a privy to the judgment. United States & 
Foreign Salamander Felting Co. v. Asbestos Felting Co., 38 Fed. 
Cas. 806. It is said the fact that ail the profits on the sales of the 
infringed boxes were ^ue to the patented invention was not material 
in the New York suit, because the recovery there was simply for dam- 
ages and loss to complainant, and not for the profits made "by the de- 
fendant in that suit. It seems to me, however, that the fact that the 
profits on the sale of the boxes were wholly due to the patented in- 
vention is necessarily a material matter in determining what the loss 
of the complainant's business must be In such an infringing suit, for 
certainly, if the défendant might hâve injured the complainant's busi- 
ness to a certain extent legitimately, — i. e. by lawfully competing 
with it in the sale of a nonihfringing box, which would deprive, it of 
part of its profits, — the loss from infringement would not be so great 
as where défendant could injure complainant's business only by sale 
of thé infringing box. 

As the records hâve been submitted to the court, the binding efEect 
of the New York adjudication is plain to me. I shall give leave to 
the complainant, if it chooses to do so, to file as part of the record 
and the évidence authenticated copies of the pleadings of the îîew 
York suit and the report of the master. From the pleadings and the 
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maater's report and the authenticated copies of the decrees already 
in évidente, the fact that ail the profits are due to the patented in- 
vention is conclusively establiëhed. I permit complainant to file 
thîs additional évidence, both f ftr the purpose of ending litigation, 
and, second, becanse the question of the admissibility of the Nev^f 
York record does not seem to hâve been deflnitely settled before the 
master herein: The flling of the other parts of the New York record 
can hardly be a prejudicial surprise to défendant, and the question 
of its effect, if admitted, has beèn fully argued upon the briefs of 
comisel. Èven in the failure of défendant to make proper proof of 
the New York record for purposés'of relying on res judicata as évi- 
dence, the authority of the décision of the New York circuit court 
and the circuit court of iappeals, derived from the officiai reports up- 
on the point in issue, would be of cOntroUing weight in this hearing, 
both on principles of Comity and àlso as adjudications entitled to 
the greatest respect. Duplex Printîng-Press Co. v. Campbell Print- 
ing-Press & Mfg. Co., 37 U. S. App. 250, 16 C. G. A. 220, and 69 
Fed. 250; Grafad Trunk Ey. Co. v. Central Vt. K. Co., 84 Ped. 67. 

Interest Will be alloWed on the amount f ound due from January 1, 
1893. The défendant had full notice of complainant's rights, and 
chose deliberately to run the chances of the validity of the patent. I 
see no reasoù, therefore, for not including this usual élément of dam- 
ages in the recovery. 



' In ré LOUIS VILLE & C. PACKBT CO. 

■ (District Court, S. D. OWo, V. D. May 22, 1899.) 

No. 1,767. 

Shipping— LoBB OF Baggagb— Limited Liabilitt Act. 

Baggage-delivered by the purchaser of a ticket for passage on a steamer 
to the agent of the vessel tp be placed on board, and whieh had been placed 
on a wharf boat to whlch the steanier was moored, where It was destroyed, 
together wlth the wharf boat and steamer, by flre, caused without the 
privity or Icnowledge of the owner, had been "shipped," within the meaning 
of Bev. St. § 4283, and the loss is covered by the limitation of Uabllity 
thereln provided for. 

This was a proceeding in admiralty by the LouisvUle & Cincinnati 
Pàcket Company for limitation of liability on account of losses sus- 
tained in the burning of the steamer Big Sandy. 

Stevens & Idi^coln, for Louisville & C. Packet Co. 
Prescott Smith, for Danf orth. 

THOMPSON, District Judge. F. N. Danforth, an întervener, 
moves the cOurt to eonfii'm the report and flndings of the clerk here- 
tofore flled îh' this case, and that the restraining prder heretof ore 
made in this action, restraining Danforth from proceeding in an ac- 
tion against the libelant in another court for lôss of baggage sus- 
tained by Mm in the burning of said steamboat be dissolved. The 
master's flndings are as foUows: 

"I flnd that on the 5th day of August, 1895, said steamboat Big Sandy, while 
lylttg at the wharf at the port of Cincinnati, Ohlo, was destroyed by flre; that 
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the flre ôriginated in a wharf boat lying just below tlie wharf boat to which 
said steamboat was moored; that the value of the wreck of said steamboat 
after the flre was two hundred and elghty ($280) dollars, and the value of the 
pending freight was nothing; that the property of the said cross libelant, F. 
N. Danforth, was on the wharf boat to which said steamboat was moored, and 
was destroyed by the flre which consumed said wharf boat." 

To which. was added the foUowing agreed statement of the par- 
ties, to wit: 

"It is also agreed by counsel, and is to be considered a part of the above 
report, that Danforth, the owner of the baggage in question, had purchased his 
ticket for the Str. Big Sandy for Louisville, and had dellvered the same to the 
agent of the Str. Big Sandy for being placed on the boat, and taken wlth the 
passenger on the trip to Louisville that day, and was destroyed In the same 
flre that destroyed the steamboat and wharf boat. This flnding to be without 
préjudice to either party in the suit pending in the state court if it be held 
that the limited liability act does not apply. 

"Chas. H. Stephens, of Counsel for Packet Co. 
"Prescott Smith." 

The libelant opposed the motion upon the ground that Danforth's 
loss is one covered by the limitation of liability provided for in sec- 
tion 4283 of the Revised Statutes of the United States, which reads 
as follows: 

"The liabihty of the owner of any vessel, for any embezzlement, loss, or 
destruction, by any person, of any property, goods, or merchandise, shipped or 
put on board of such vessel, or for any loss, damage, or injury by collision, or 
for any act, matter, or thing, loss, damage, or forfeiture, done, occasioned, or 
incurred, without the privity, or knowledge of such owner or owners, shall in 
no case exceed the amount or value of the interest of such owner in such vessel, 
and her freight then pending." 

Upon the ândings of the master and the agreed statement of coun- 
sel, I think it is clear that the baggage had been "shipped," within 
the meaning of the section quoted, at the time of the destruction of 
the vessel, and, there being no évidence to show that the flre was 
caused with the privity or knowledge of the owner, the owner is not 
answerable for the loss over and above the value of the wreck of the 
vessel after her destruction and her freight then pending. The mo- 
tion therefore will be overruled. Dill v. Tlie Bertram, 7 Fed. Cas. 698 
(No. 3,910); Constable v. Steamship Co., 154 U. S. 51, 02, 14 Sup. 
et. 1062; 2 Gould & T. Notes Rev. St. U. S. p. 535; In re Goodrich 
Transp. Co., 20 Fed. 715; In re Long Island N. S. Passenger & 
Freight Transp. Co., 5 Fed. 599. 



POIIÏI.AND FLOriUNG-MILLS CO. v. WEIR et al. 

(District Court, D. Oregon. July 28, 1899.) 

SnippiNQ — Construction of Charter— Commissions. 

A charter party provided for the payment of a commission on the esti- 
mated gross freight to the charterer and the brokers, half each, "on the 
completion of loading, or should vessel be lost." The vessel was described 
In the charter as "now reported as per list New York March 2nd for 
Shanghai." In a suit to recover the commissions it was shown that she 
arrived at Shanghai, discharged her cargo, and started in ballast for the 
designated port of loading under the charter. Held, that the commission 
could not be considered as merely a rebate from freight, since half of it 
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was payable to the brokers, ancl that, It being shown that the vessel was 
in existence when the charter was made, and that she lef t Shanghai in 
pursuance of the charter, the con tract then came into opération, and her 
loss at sea thereafter was a loss within the terms of the charter, which 
rendered the owners liable for the commission. 

In Admiralty. On exceptions to libel. 

Williams, Wood & linthicum, for libelant. 
Snow & McCamant, for respondents. 

BELUNGrER, District Judge. This is an action by the Portland 
Flouring-Mills Company, charterers, against the owners of the British 
bark taurelbank, to recover commissions under the charter party. 
The. charter was signed May 10, 1898, and describes the Laurelbank 
as "now reported as per list New York March 2nd for Shanghai." 
The clause in the charter ont of which this controversy grows is as 
follows: "A commission of 5 per cent, shall be paid to charterers 
and Taylor, Young & Co., half each, on the estimated gross freight in 
U. S. gold coin (at the exchange of 48 pence) on the completion of load- 
ing, or should vessel be lost." The Laurelbank arrived at Bhanghai. 
and thereafter, and on the 31st of August, 1898, sailed in ballast for 
Portland, Or., and while on such voyage was lost. It is claimed, on 
the one hand, that such loss is within the clause of the charter which 
provides for commissions in case the vessel should be lost, and, on the 
other, that the commission provided for is not in fact a commission, 
but a rebate or déduction to be made from freight, and is not due 
upon loss of the vessel unless the loss occurs after the vessel has been 
placed at the charterer's disposai, and that this is not such a case. 
A typewritten copy of the opinion in the case of Sibson v. Ship Bar- 
craig Co. (1896) 24 Ct. Sess. Cas. 91, — a Scotch case, — has been sub- 
mitted in the défendants' behalf. That case is like the one on trial 
except that the agreement in that charter party was on the charter- 
ing "to arrive" of the vessel, while in this case the words "to arrive" 
are not in the charter party. Much importance is attached to thèse 
words in the décision of the Scotch case. Thus the finding and judg- 
ment of the sheriff substitute, who appears to hâve acted as judge in 
the flrst instance, was that the chartering was not "to arrive" till 
the vessel should be placed at the disposai of the charterers, and cited 
Benjamin on Sales, with référence to the sale of goods "on arrivai," 
as throwing light on the construction to be given to the words "on 
chartering to arrive"; and the judges on appeal adopted this view, 
holding that it was "the primary condition of the charter party com- 
ing into opération 'that the ship shall arrive,' " although the final dé- 
cision is not placed wholly upon the construction to be given the 
words "to arrive/' In the high court of justice, queen's bench di- 
vision, in the case of Ward v. Weir, an opposite conclusion is reached. 
In that case, as in this, the words "to arrive" were not in the charter 
party. The court, referring to the Scotch case under whose shelter 
the défendants tried to take refuge, says: 

"Theiî" lordships thought that the Intention of the parties was that the char- 
terers should be entitled to a rebate of the freight in respect of the amount of 
their commission. It was not commission, and it was not brolcerage, but a 
rebate of freight; and, inasmuch as no freight could be earued unless the ship 



PORTLAND FLOURING-MILLS CO. V. WEIR. 999 

arrived, they thought the arrivai of the vessel a condition précèdent to the 
obligation to pay commission under tlie cliarter party. Ail I can say with réf- 
érence to tlie case is tliat llieir lordships certainly had not before tliem the 
évidence and the information that I hâve had by the proper concession of coun- 
sel on each side as to the course of business, and the charter party, too, difCers 
in the important fact that it was not a charter to arrive, whatever tliat may 
mean." 

This case, like the case of Ward v. Weir, is distinguished from the 
Scotch case by the fact, already mentioned, that the agreement is 
not on the chartering "to arrive" of the vessel. There is nothing to 
distinguish it from the English case. It was pointed out by the proc- 
tor for défendants that the charter party in the latter case described 
the ship chartered as "now at Philadelphia, and under charter for 
Japan," wliile the présent charter describes the Laurelbanli as "re- 
ported as per list ^ew York March 2nd for Shanghai." It is true 
that it thus appears that only in the one case was the existence and 
précise whereabouts of the vessel known, but I am unable to see that 
this différence is a material one. If the Laurelbank had not arrived 
at Shanghai, it could not be known that she was in existence at the 
date of this contract. The most that can be said as to this is that the 
contract was subject to the condition that the vessel was in existence 
at the time. It makes no différence whether the chartered vessel 
is known to be in port or is en route between ports, so long as it can 
be ascertained that she was in existence when the contract of charter 
was made. It is alleged in the libel that after such contract the ves- 
sel arrived at Shanghai, "and, in pursuance of said charter, ballasted 
at said port, and on the 31st of August, 1898, sailed for Portland, 
Oregon, to load said cargo." When the vessel loaded with ballast, 
and proceeded on her voyage to Portland, Or., the charter contract 
was in opération. AU this was in pursuance of the contract, and 
was, therefore, in compliance with it, since it was done with a view to 
the loading of her cargo at Portland or Astoria, Or. The contract 
being in opération, ail its obligations attached. In the Scotch case 
there was no interniediary for introducing the parties. The commis- 
sion was to go to the charterers only, while hère the commission is to 
be paid to the charterers and Taylor, Young & Go., one-half to each. 
At least so far as Taylor, Y''oung & Co. are concerned, the amount to 
be paid cannot be a déduction or rebate, or hâve been so intended. If 
it is open to question whether the parties intend a rebate of freight 
when they hâve in terms provided for a commission, at least there can 
be no question in a case like this, where one-half of the commission 
is to be paid to parties from whom no freight is payable. And, fur- 
ther, eflfect must be given to the words "or should the vessel be lost." 
In the Scotch case it was conceded that this phrase must refer to the 
loss of the vessel at some time before the completion of loading, and 
the construction was adopted that it runs from the time when the 
vessel was placed at the charterer's disposai. I am unable, under 
the circumstances of this case, to agrée in such a construction, and 
prefer the construction adopted in the English case of Ward v. Weir. 
Ey the terms of the charter party, the vessel, after discharging her 
inward cargo or ballast, was to proceed to such loading place as 
might be designated by the charterers at Portland and Astoria and 
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loading places in the Coliimbia and Wilîîamette rivèrs. Tîie word 
"lost," wlien applied to a ship, is understood to mean lost at sea. 
This is the common acceptation of thât word in that connection. It 
would, in my opinion, be unusual, rf not unheard of, to speak of a 
ship Under any circumstances as "lost" at her wharf, or in a river like 
either of thèse mentioned. I do not think it probable that this 
clause was intended to refer to sueh accidents as might befall the ship 
after her arrivai in this port, but that it relates back to the time of 
sailing from Shanghai in pursuance of the charter, from which time, 
as already stated, the charter party was in opération. The excep- 
tions to the libel are overruled. 



a?HE BKBWSTER.1 
(District Court, D. Callfornia. 1868.) 

1. SHrppTNG— Mastbr— RiGHT TO Sbll Cakso. 

A ship encountered sueh a storm that she sprung a leak, and returned 
to port for repairs, where the cargo was unloaded and stored. When 
ready for sea, the master fefused to reshlp certain eoal which formed part 
of the cargo, and had become wet, because of its great liability to ignite 
spontaneously, owlng to Its dampness. On the shipper's refusai to receive 
it, the coal was sold by the master for much less than its value. Hdd, that 
he had the rlght to sell It, under the circumstances, for the good of the 
ship and cargo, and the ship was not liable for its nondelivery. 

8. Same— Général Average. 

On a lawfùl sale of a portion of a cargo by a master for the gênerai 
good of the ship and cargo, it should be accounted for on a gênerai average. 

In Admiralty. This was a libel against the ship Brewster to dé- 
termine the liability for a portion of the cargo sold by the master. 

HOFFMANN, District Judge. This was an amicable action, brought 
for the purpose of settling the respective rights of the owners of 
the Ship Brewster, the shippers of a part of the cargo, and the in- 
surers of ship and cargo. In February, 1867, Haste & Kirk, of New 
York, shipped on board the Brewster, bound for San Francisco, 158 
casks of Oumberland coal. The ship proceeded on her voyage, and 
in March following encountered sueh severe weather that she sprung 
a leak. Jettison had to be made of a portion of her cargo, and 
the ship returned to New York in April, about two months after 
she sailed. The cargo was landed and stored, and the ship re- 
paired. That portion of the cargo which was damaged to sueh 
an extent as to render it improper to reship it was sold to prevent 
a total loBS thereof. The casks of coal were wet in conséquence of 
the disaster. They were landed and stored, and when the ship was 
ready for sea the shippers of the coal demanded that the same 
should be reshipped on board, and conveyed to the port of destina- 
tion. The examination of the surveyors showed that the coal had 

1 This case bas been heretofore f eported In 2 Am. Law Rev. 569, and is now 
published in this séries, so as to include therein ail circuit and district court 
cases elsewhere reported which bave been inadvertently omitted from the Féd- 
éral Reporter or the Fédéral Oases. 
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not only been wet, but had become very fine in conséquence of the 
dampness, and tbat tbere was danger of its igniting from spontaneous 
combustion. It also appeared that this class of coal was in dan- 
ger of igniting at a température of 90, or even 75, degrees. As the 
shippers of the coal refused to receive the same, the master had 
either to carry it forward, or sell it for account of whom it might 
concern. It was sold by the master, and brought much less than 
its value. On the arrivai of the ship at San Francisco, she was 
libeled for nondelivery of the coal, as stipulated in the original bills 
of lading. It appeared in évidence that this class of coal, when 
wet, was very liable to spontaneous combustion, and that no pru- 
dent shipmaster would take it on board in such condition, and 
that insurers would consider it imprudent to take a risk on a ves- 
sel and cargo with such wet coal on board. It also appeared that 
the coal itself was as valuable when in the wet as in a dry state, was 
in fact afterwards shipped to San Francisco, and sold for its full 
value, and that the sale thereof by the master of the ship was not 
for the préservation of the coal, but to prevent danger to the ship 
and cargo from fire, by reason of its liability to ignite spontaneously. 
The questions presented were whether the master had a right to 
sell the coal under the circumstances, and, if so, whether it was 
to be paid for on gênerai average. The court held that the coal 
was sold for the gênerai good of the ship and cargo; therefore the 
ship was not liable for the nondelivery of it, and it was to be ac- 
counted for on gênerai average. 



STOUT V. WEEDIN. 

(District Court, D. Wasliington, N. D. July 24, 1899.) 

Skamen — Liability dp Oppicbr for Assault— Right to Enforce Obédience. 
Prompt obédience by the crevv of a ship to the commands of the officer 
on deck is essential to the safety of the vessel, and may be enforced by the 
offlcer, even by blows, when necessary; and a court will nothold him liable 
in damages therefor where he uses no weapons, and there Is no évidence 
of malice, or excessive punishment. 

Libel in admiralty by a seaman against the captain of the vessel 
to recover damages for assault and battery. 

M. M. Madigan, for libelant. 
E. O. Hughes, for respondent. 

HAJNTFOED, District Judge. This is a suit in personam against 
the aaptain of the ship Marion Chilcott to recover damages for an 
aiBsault and battery alleged to hâve been committed upon the libelant 
by the captain while at sea. In the testimony the défendant admit- 
ted the assault, but the évidence is conflicting as to the degree of vio- 
lence and the extent of the libelant's injury. The captain dénies 
that he struck any blows, or did anything more than seize the libel- 
ant by the collar, and shake him, and give him a hard shove. The 
libelant testifies that the captain struck him on the head several 
times with his clinched flst, and slapped him with his open hand, and 
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in this he is corroborated by several of his shipmates, some of whom 
appear to be candid and fair. According to ail tl^e testimony, the 
captain did not use for punishing the libelant any kind of a weapon 
or instrument other than liis own hands. The évidence is ail one 
way as to the provocation and circumstances under which the assault 
was made, and it is to the effect that the captain was on deck, per- 
sonally ordering the maneuvering of the vessel. He ordered the men 
on deck to square the cross-jack yard, and, the order having been exe- 
cuted, the men were next required to haul in the mizzen lower topsail 
braee, and when the captain gave the order to "belay" they were en- 
gagea in some kind of a quarrel among themselves, and this order was 
not heeded. After being repeated, and still disregarded, the captain 
went from his position on the poop deck to where the men were, to 
enforce obédience. The first man he came in reach of was the libel- 
ant. In what the captain did there was no malice, nor any purpose 
other than to enforce prompt obédience, which was necessary for the 
successful and saf e navigation of the ship. The libelant claims that he 
has been permanently injured by reason of the fact that the blows up- 
on his head caused an abscess to f orm in his left ear, and the suppura- 
tion has caused perforation of the drum of the ear, in conséquence of 
which he has been rendered permanently deaf in said ear; but there 
is no satisfactory évidence upon which I can base a flnding that the 
blows, if any were administered by the captain, caused the abscess. 
The libelant himself told one of his shipmates that it came from a 
différent cause. Viewing the occurrence from the position of a lands- 
man, it may seem that it was unnecessary for the captain to lay 
hands upon the libelant, but it will not do for courts to pass judg- 
ment upon the conduct of an offlcer of a ship in matters of détail con- 
nected with her actual maneuvers at sea, except when there is clear 
proof of malicious conduct, or abuse of authority. Prompt obé- 
dience to the orders of the ofQcer on deck is essential to the safety of 
a ship at sea, and it is the duty of aç offlcer to compel obédience, and 
from necessity he is authorized to use against the crew ail the force 
that is actually necessary to secure it, even to the extent of striking 
blows when sailors are heèdless or obstinate; and weapons may be 
brought into use when they are mutinous. In this case, as no 
weapons were used, and there is no proof of malice or excessive pun- 
ishment, I do not consider that it will be proper to award the libel- 
ant any damages. Suit dismissed. 



THE MARY BrHNB. 

(District Court, N. D. Oalifornia. July 28, 1899.) 

No. 11,270. 

QoiiiiTsiON— Wbight of Bvidjîncb. 

Where the positive testimony of two witnesses that an approaching ves- 
sel changea her course just prior to a collision Is uncontradicted, a court 
Is not authorizîed to reject it merely because no particular reason appears 
why such change of coxirse should hâve been made. 
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3. Same— Sailing Bxjles— Vessels Crossing. 

A change of course by one of two approaching vessels after they come 
within View of each other, by which a danger of collision is first created, 
niay make It the duty of the other vessel under the salling rules to keep out 
of the way, though, had the original courses been maintained, she would 
hâve been entitled to the right of way. 

This was a libel in rem for collision. 

H. W. Hutton, for libelants. 
Andros & Frank, for elaimants. 

DE HAVEN, District Judge. Libel by the owners of the schooùer 
Jennie Thelin against the schooner Mary Buhne for damages alleged 
to hâve been sustained by the former in collision with the latter on 
the Pacific Océan, at 12 :30 o'clock on the morning of June 29, 1896. 
The testimony of the master of the Jennie Thelin was, in substance, 
as foUows: Ten or fifteen minutes before the collision he first ob- 
served the green or starboard light of the Mary Buhne about two 
jioints on the starboard bow of the Jennie Tlielin, and at a distance 
of about two miles. The night was moonlight and clear; the sea 
smooth, with a light wind from the southeast. The course of 
the Jennie Thelin at that time was S. by W., ^ W., and she was sail- 
ing as close to the wind as she could. The course of the Mary 
Buhne was about N. E., and she was running free, "maybe a couple 
of points in the sails free." In about four minutes he saw both 
lights of the Mary Buhne, the red and the green, and three or four 
minutes thereafter only her red or port light was visible. The ves- 
sels were then within 200 yards of each other, and both were sailing 
by the wind> the course of the Mary Buhne having been so far 
changea from what it was when first sighted that she was close- 
hauled, instead of running free. In order to avoid the collision, 
which seemed inévitable unless the course of one or the other ves- 
sel was changed, the helm of the Jennie Thelin was at this time put 
hard a-port. The Mary Buhne almost immediately thereafter changed 
her course so as to expose her green or starboard light to those on 
board the Jennie Thelin. In this position the vessels were crossing 
courses, and within two or three minutes after the helm of the Jen- 
nie Tlielin had been ported the collision occurred, the Mary Buhne 
striking the port side of the Jennie Tlielin. 

1. Her mate and one seaman were on the deck of the Mary Buhne 
at and for some time before the collision, but neither of them was 
examined as a witness. The évidence is, perhaps, sufficient to show 
that the failure to procure the attendance of thèse persons as wit- 
nesses was not due to any lack of diligence upon the part of the 
owners of the Mary Buhne, nor because of any knowledge or belief 
upon their part that their évidence, if produced, would hâve been ad- 
^■erse to them. The case must therefore be determined solely upon 
the évidence before the court, unaided by any presumption as to 
what would hâve been the testimony of thèse absent persons if they 
had been examined as witnesses. 

2. The testimony of the master of the Jennie Thelin in référence 
to the color of the light, as green or red, which the Mary Buhne ex- 
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posed to View from time to time, àûd as to what was done by the 
JeuQie Thelin; in order to avoid fljie collision, wae fuUy corroborated 
by Jacobsen, one of the crew of the Jeilnie Thelin at that time. The 
only évidence "which in any degreé conflicts with this was that given 
by the master of the Mary Buhne. Se was not on deck at the time 
of the collision, nor had he been for some time.prior thereto. His 
testimony was to the effect that immediately after the collision he 
rushed upon the deck of his vessel, and the position of the sails of 
the Mary Buhne was then such as to indicate that she was running 
freé at the time of the collision, and he further gave it as his opinion 
that she must hâve been so sailing for at kast 10 minutes, because 
her sails coùld not hâve been changed by the two persons on watch 
from the condition of being closehauled to that in which he found 
them in less time than that. This opinion, based upon a hasty ob- 
servation, made while the vessels were still in collision, is not suf- 
flcient, in my judgment, to overthrow the positive évidence of the two 
witnesses who testiflled, as above stated, that the Mary Buhne changed 
her course after her greeh light was first seen, and then resumed her 
original course two or three minutes before the collision; and, 
after giving careful considération to the objections which hâve 
been urged against its credibility, I hâve reached the conclusion 
that the testimony of the master of the Jennie Thelin and that 
of his seaman Jacobsen must be accepted as true. It must be ad- 
mitted that the évidence does not disclose any particular reason 
for the Mary Buhne's change of course, but the statement of the 
witnesses that there was in fact such change is not so improbable 
in itself las to warrant the court in rejecting it as untrue; nor was 
the testimony of the master of the Jfennie Thelin upon this point 
materially weakened by the fact, brought ont upon his cross-exam- 
ination, that he directed the helm of his vessel to be put hard a-port, 
because he thought the sailing rules required vessels to port their 
helms when approaching each other end on, or nearly end on. This 
admission certainly shows that the master of the Jennie Thelin was 
ignorant of the sailing rules prescribed by law, but it does not show 
that he meant to modify his previous statement that at the time 
the helm of the Jennie Thelin was ported the course of the Mary 
Buhne had been so changed that only her red, or port, light was 
visible to him. The phrase "nearly end on" is very indefinite (The 
Nichols, 7 Wall. 664), and the witness was not questioned as to what 
he understood by it, nor as to what is the angle of their approach 
when vessels are properly described as approaching nearly end on. If 
he had been questioned in this direction, it is very probable he would 
hâve said that the Mary Buhne and Jennie Thelin, in the relative posi- 
tions before described by him, with the red light of the former ex- 
posed to the latter, were approaching nearly end on. 

3. The fact, then, having been established that the collision took 
place under the circumstances testified to by the master of the 
Jennie Thelin, which vessel was in fault? The following sailing 
rules were established by article 14 of the act of March 3, 1885 (23 
Stit 13^): 
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"Wheu two sailing ships are approacliing one another so as to involve risk 
of collision, one of them shall keep out of the way of tlie other as foUows, 
namely: (a) A ship whicli is running free sliall keep out of the vi^ay of a ship 
which is close hauled. (b) A ship which'is close hauled on the port tack shall 
keep out of the way of a ship which is close hauled on the starboard tack." 

The argument bas been very strongly pressed that, even conceding 
the testimony of lier master to be true, the Jennie Thelin was in 
fault in changing her course when she did; the contention being 
that she should hâve maintained her course, and hâve lef t to the 
Mary Buhne the duty of keeping out of her way. This argument is 
based upon the assumption that the rule prescribed by subdivision 
a of article 14 of the sailing raies, just referred to, is the one that 
was applicable to the two vessels at ail times after the green light 
of the Mary Buhne was first seen, the conceded fact being that she 
was sailing free when her light was flrst observed, and the Jennie 
Thelin was at the same time closehauled. The answer to this is that 
the vessels were not at that time approaching one another upon 
such lines as to involve risk of collision, because, if each vessel 
had continued in the course she was then sailing, they would hâve 
passed in safety. The rule contained in subdivision a of article 14 
is only applicable when sailing vessels are approaching each other 
in such a way that there is danger of collision unless the course of 
one or the other is changed; and in that case it is made the duty 
of the vessel which is running free to change her course, or, in the 
language of the statute, she must keep out of the way of the vessel 
which is closehauled. According to the testimony of the master of 
the Jennie Thelin, it was not until after the Mary Buhne had changed 
her course, and was closehauled on the starboard tack, that there 
was any danger of collision; and as at that time the Jennie Thelin 
was closehauled on the port tack, — that is, closehauled with the wind 
on her port,— -it became her duty, under subdivision b of article 14 
of the sailing raies, before mentioned, to keep out of the way of 
the Mary Buhne. This is what the Jennie Thelin attempted to do 
when she ported her helm, and she would hâve succeeded if the 
Mary Buhne had continued upon the course upon which she was 
sailing at the time when the danger of collision flrst became ap- 
parent. It results from what bas been said that there must be a 
finding that the collision was caused by the fault of the Mary Buhne, 
and the libelants are entitled to a decree for the recovery of the 
damages sustained by the Jennie Thelin, and for costs. The case 
will be referred to United States Commissioner Morse to ascertain 
and report the amount of such damages. 



1003 05 FEDEBAL REPORTES. 



MEMORAM-DTTM DECISIONS. 



BASS et al. ▼. HENRY ZELTNBE BEBWING CO. (Circuit Court of Ap- 
peals. Second Circuit. March 17, 1899.) No. 99. Appeal from the Circuit 
Court of the United States for the Southern. District o( New York. Rowland 
Cox, for appellants. Lains 0. Raegener, for appèllee. Before WALLAGB, 
LACOMBB, and SHIPMAN, Circuit Judges. 

PBB CUEIAM. Decree affirmed, with costs, upoo opinion of court below. 
87 Fed. 468. 



OOOPER y. NBWELL. (Circuit Court of Appeals, Fifth Circuit.) Que»- 
tlons certlfled to the suprême court of the United States. See 19 Sup. Ct. 506, 
173 U, S. 555; 94 Fed. 792. 



FLOMERPEL.T v. NEWWITTER et al. (Circuit Court of Appeals, Secona 
Circuit. March 15, 1899.) No. 100. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Edwln H. Brown, for 
appellant. R. B. McMaster, for appèllee. Before WALLACB and SHIPMAN, 
Circuit Judges. 

PBR CURLAM. Decree afQrmed, wlth costs, on opinion of the court below. 
88 Fed. 696. 



GEO. M. WEST CO. y. LEA BROS. & CO. et al. (Circuit Court of Appeals, 
Fourth Circuit. Feb. 24, 1899.) No. 305. Appeal from the District Court 
of the United States for the Eastern District of Virginia. Henry & Williams, 
for appellant. Dawaon & Seaton, for appellees. Questions certlfled to the 
suprême court of the United States. See 19 Sup. 0t. 836; 91 Fed. 237. 



HOOK V. MERCANTILE TRUST 00. OF NEW YORK et al. (Circuit Ooilrt 
of Appeals, Seventh Circuit. June 6, 1899.) No. 547. Appeal from the Circuit 
Court of the United States for the Southern District of Illinois. Thomas 
Worthington, for appellant. Bluford Wilson and P. B. Warren, for appèllee. 
Before WOODS, JENKINS, and GBOSSCUP, Circuit Judges. 

PER CDRIAM. This appeal Is from the same decree and upon the same 
record, except the assignments of errer, as the appeal of Mary B. Hook in 
case No. 495 (95 Fed. 41), In whlch a motion to dlsmiss has just been sustained. 
A like motion in this case for the same reasons must be allowed. The appeal 
Is therefore dlsmlssed. 

GROSSCUP, Circuit Judge, by reason of sickness, dld not share In the final 
considération of this case. 



KING V. RITTER et al. (Circuit Court of Appeals, Fourth Circuit May 3, 
1899.) No. 307. Appeal from the Circuit Court of the United States for the 
District of West Virginia. M. F. Stiles, for appellant. Brown, Jackson & 
Knight and Mr. Rucker, for appellees. DismlBsed for failure to priât record, 
pursuant to the twenty-third nîle. 
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McDONAI.D T. WILLIAMS. (Circuit Court of Appeals, Second Circuit.) 
Questions ol: law certifiée! to tlie suprême court of the United States. See 19 
Sup. et. 743, 174 U. S. 397. 



UNITED STATES v. ISELIN et al. (Circuit Court of Appeals, Second Cir- 
cuit. .Tanuary 24, 1899.) No. 50. Appeal from the Circuit Court of tbe 
United States for the Soutliem District ot New York. Henry C. Platt, for 
appellant. Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. Afflrmed, in open court, on authority of U. S. v. Stoddard, 
Hasericli, Ricliards & Co. (decided in First circuit) 91 Fed. 1005. See 87 Fed. 
194. 



UNITED STATES v. HABSHA. (Circuit Court of Appeals, Sixth Circuit.) . 
Questions of law certifled to the suprême court of the United States. See 19 
Sup. et. 294, 172 U. S. 5G7; 6 C. C. A. 178, 56 Fed. 953; 92 Fed. 1023. 



UNITED STATES v. HIESCH et al. (Circuit Court of Appeals, Second Cir- 
cuit. January 24, 1899.) No. 48. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Henry C. Platt, for 
appellant. Before WALIiACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. Afflrmed. in open court, on authority of U. S. v. Stoddard 
(decided in First circuit) 91 Fed. 1005. See 87 Fed. 194. 



WM. ROGERS MFG. CO. v. ROGBRS. (Circuit Court of Appeals, Second 
Circuit. January 30, 1899.) No. 31. Appeal from the Circuit Court of the 
United Statss for the Eastern District of New York. Charles E. Mitchell, for 
appellant. Wm. C. Beecher, for appellee. Before WALLACE and SHIPMAN, 
Circuit Judges. 

PER CURIAM. Order denying preliminary injunctlon is afflrmed, with 
costs. 84 Fed. 639. WALLACÎE, Circuit Judge, eoncurring in the opinion of 
the court below, and SHIPMAN, Circuit Judge, dissenting. 



WELSBACH LIGIIT CO. v. NEW YORK CHEMICAL REFINING CO. 
(Circuit Court, S. D. New York. July 19, 1809.) Motion for preliminary in- 
junctlon. John R. Bennett, for plaintifï. J. Aspinwall Hodge, Jr., for défend- 
ant. 

LACOMBE, Circuit Judge. The Helouis proeess for treatment of lime cray- 
ons, which is relied upon as an anticipation in this case, seems quite différent 
in objeet and resuit from that of the patent. Witliin the range of équivalents 
indicated hy Judge Townsend in the Sunlight Incandescent Gas Lamp Case, 
87 Fed. 221, the proeess of défendant is an Infringement. Preliminary injunc- 
tlon accordingly. 

End of Cases in Vol. 95. 



